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OHAPTEK  VIIL 

OBLIGATIONS   AND   CONTRACTS. 

I.  Inxboducioby  beuabks. 

393.  Complexity  of  obligations  involves  complexity  of  juris- 

dictions, 

394.  Seat  of  obligation  varies  with  relation  of  obligor  to 

obligee. 

395.  Contracts  resolvable  into  obligations. 

396.  Roman  law  determining  forum  may  indicate  local  law. 
397.-   Parties  may  determine  law  by  constructive  consent. 

IL  When  law  of  place  of  peefoemance  binds. 

398.  Place  of  making  a  contract  is  casual,  and  not  neces- 

sarily conditioning  it. 

399.  Otherwise  as  to  place  of  performance. 

400.  Older    Roman    authorities    inconclusive;    later    adopt 

place  of  performance. 

401.  Form  determined  by  place  of  solemnization;  meaning 

of  words  by  place  of  agreement;   process  by  place 
of  suit;   performance  by  place  of  performance. 

402.  Mode  of  payment  determined  by  place  of  payment. 

403.  Illustrations  of  rule. 

404.  Difficulties    when    place    of    performance    is    undeter- 

mined. 

405.  When  principal  leaves  his  business  in  the  hands  of  a 

general  local  agent,  then  the  agent's  act  is  to  be  im- 
puted to  the  principal. 

406.  Otherwise  as  to  traveling  agent. 

i07.     Place  of  final  indebtedness  determines  on  litigated  ac- 
counts. 

Vol.  II.  CoNFL.  of  Laws — 54.     849 


850  OBLIGATIONS  AND  CONTRACTS.  [Chap.  VIII. 

408.  Conflict   whether   principal's   death   revokes   power   of 

attorney. 
408a.  Creation  of  agency;   contracts  or  acts  of  agent. 

409.  Insulated  acts  determined  by  their  particular  law. 

410.  Obligation  assumed  at  domicil  to  be  performed  there, 

unless   otherwise   provided. 

411.  Dating  at  particular    place  not    conclusive;     though 

otherwise  when  a  place  of  performance,  other  than 
the  place  of  contract,  appears  in  the  contract. 

412.  Place  of  business  may  prevail  over  domicil. 

413.  Public  officer's  debts  governed  by  law  of  place  of  con- 

tract. 

414.  Watering-place  debts  governed  by  law  of  place  of  con- 

tract. 

415.  Rule  not  dependent  on  time  of  residence. 
415a.  What  to  be  regarded  as  place  of  performance. 

416.  By  Savigny,  place  of  delivery  of  goods  is  place  of  per- 

formance. 

417.  So,  in  our  own  law. 

III.  When  law  of  place  of  conteaot  binds. 

418.  Place  of  contract  determines  interpretation,  and  gen 

erally  mode  of  solemnization. 
418J.  Place  of  ratification  is  place  of  contract. 

419.  Place  of  registry  may  be  place  of  contract. 

420.  So,  of  place  of  attestation. 

421.  Place   of   acceptance  of   proposition   is   place   of   con- 

tract. 

422.  Inference  of  place  from  time. 

422a.  Place  where  the  contract  deemed  to  have  been  made. 

423.  Each  obligor  may  be  bound  by  his  special  law. 

424.  A  unilateral  obligation  as  to  a  business  is  governed  by 

the  place  of  business. 

425.  Under  Roman  law  place  of  acceptance  controls  obliga- 

tions of  heir. 

426.  Savigny's  tests  of  local  law. 

427.  Law  in  this  respect  to  be  uniform. 

427a.  Apparent  conflict  in  statements  of  principles  and  rules. 

427b.  Contract  to  be  considered  with  reference  to  different 
elements;  rules  stated  in  the  Scudder  Case. 

427c.  First  two  rules  of  Scudder  Case  not  mutually  ex- 
clusive. 

427d.  Intention  of  the  parties,  generally. 

427e.  Respective  limits  of  fixed  rules  and  intention  of  the 
parties  as  criteria  of  governing  law. 

427f.  Distinction  based  upon  situs  of  element. 

427g.  Consideration. 

427h.  Capacity  to  contract,  generally. 

427i.  Coverture. 
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427].  Infancy. 

427k.  Formal  validity. 

4271.  Essential  validity  of  contracts. 

427m.  Validity  of  contract  as  affected  by  Sunday  laws. 

427n.  Intention  of  the  parties  as  the  criterion  of  the  govern- 
ing law. 

427o.  Same;    how    intention    ascertained;    function    of    for- 
mulated rules. 

427p.  Same ;  law  of  place  of  performance  as  applied  to  obliga- 
tion of  contract. 

427q.  Measure  of  damages. 

427r.  Character  and  extent  of  liability  of  coparties. 

427s.  Contracts  of  guaranty  and  suretyship. 
rv.  When  thebe  is  a  positive,  absolute  law    of    the    jueisdictign 

WITHIN    WHICH    THE   SUIT   IS    BEOUGHT. 

428.  Distinctive  law  of  forum  to  be  supreme. 
428a.  Principles  of  comity  as  applied  to  contracts. 

V.  When  there  are  conflicting  laws  more  or  less  favorable  to 

THE    CONTEACT. 

429.  Law  favoring  contract  to  be  preferred. 
429a.  Same. 

430.  Proper   law   applied   as   a   matter   of   right. 
Va.  General  principles  of  common  or  commercial  law. 

430a.  Conflicting  interpretations  of  common  law. 
VI.  Particular  cases. 

a.  Obscurities   and  ambiguities. 

431.  Patent  ambiguities  to  be  construed  against  obligor. 

432.  Rules  of  evidence  determined  by  lex  fori. 

433.  Latent  ambiguities  may  be  explained  by  proof  of  local 

facts. 

434.  Whether  local  meaning  was  adopted  is  a  question  of 

intent. 

435.  Usage  of  place  of  first  employment  determines. 

436.  So,  of  place  from  which  term  emanates. 

437.  Where  place  of  performance  is  in  view,  that  place  de- 

termines. 

438.  French  law  is  to  this  effect. 

439.  Distinction  applicable  to  sureties  on  foreign  bond. 
439a.  Interpretation  of  contracts. 

b.  Maritime  cases. 

440.  Master's  power  to  bind  owner  enlarged  in  foreign  port. 

441.  Master's  authority  to  bind  owner  depends  on  law  of 

flag. 

442.  Distinctive  French  rule. 

443.  Lex  Rhodia  de  jactu  the  common  rule. 

444.  Insurance  does  not  ordinarily  cover  general  average. 

445.  Place  of  destination  supplies  the  rule  of  adjustment. 

446.  Foreign  adjustment  determines. 
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c.  Commercial  paper. 

447.  Limitations  of  capacity  not  ubiquitous. 
447a.  Where  contract  made. 

447b.  Negotiability,  generally. 

448.  Formalities   regulated  by   lex   loci  actus. 
448a.  Mode  of  acceptance  of  bill. 

448b.  Character  of  holder. 

448e.  Character  and  liability  of  irregular  indorser. 

449.  Each  party  individually  bound. 

449a.  Nature  of  drawer's  or  indorser's  contract. 

449b.  Same;  substantive  liability  of  drawer  or  indorser. 

450.  Acceptor's  obligation  determined  by  place  of  payment. 

451.  And  so,  of  maker's. 

451a.  Acceptor's  and  maker's  obligation;   in  general. 
451b.  Same;  elimination  of  lex  fori. 

451c.  Same;  elimination  of  law  of  place  of  indorsement. 
451d.  Same;  as  between  the  law  of  the  place  where  the  note 
or  bill  is  made,  and  that  of  the  place  where  payable. 

452.  Days  of  grace. 

452a.  Conditions  precedent  to  liability  of  the  drawer  or  in- 
dorser. 

452b.  Necessity  of  demand  and  protest. 

452c.  Time  and  manner  of  demand  and  protest. 

452d.  Necessity  of  notice. 

452e.  Time  and  mode  of  notice. 

452f.  Necessity  of  suing  primary  obligor  as  condition  of 
holding  drawer  or  indorser. 

453.  Interest. 
454,455.      (Omitted.) 

456.  (Omitted.) 

457.  Place  of  date  not  necessarily  place  of  payment. 

458.  Bill  formally  defective  in  place  where  made  may  bind 

indorsers  if  good  in  place  of  indorsement. 

459.  Defective  intermediate  indorsements  do  not  destroy  ne- 

gotiability when  good  by  law  of  place  of  payment. 

460.  Conflict  as  to  cumulation  of  expenses  on  re-exchange. 

461.  Assignability   and   taxability   determined   by   holder's 

domicil. 

462.  Process  determined  by  lex  fori. 

462i.  Defenses  that  go  to  the  merits  dependent  on  place  of 
payment. 

462a.  Right  of  indorsee  or  assignee  to  bring  action;  suffi- 
ciency of  indorsement  or  assignment. 

462b.  Joining  primary  and  secondary  obligors. 

463.  Interpretation  provable  by  usage. 
463a.  Collateral   effect  of  instrument. 

464.  Accommodation   indorser   bound   by   law   of   place   in 

which  paper  is  to  operate. 
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d.  Insurance. 

465.  Insurer's  engagements  determined  by  place  of  principal 

insurer. 

466.  Otherwise  as  to  agencies  with  power  to  act. 

467.  In  suit  for  premium,  law  of  place  of  payment  controls. 
467a.  Where  contract  of  insurance  deemed  to  have  been  made. 
467b.  Governing  law;  general  principles;  intention;  express 

stipulation;  public  policy. 

467c.  Local  statutes  relating  to  foreign  insurance  companies 
and  their  agents. 

467d.  Laws  of  state  of  incorporation  as  limitation  upon 
powers  of  insurance  company. 

467e.  Law  of  the  place  of  performance;  of  place  where 
property  situated  or  where  loss  occurs. 

467f.  Construction  and  interpretation  of  the  language  of 
the  policy;   beneficiaries. 

467g.  Assignment  of  policy;  disposition  of  proceeds;  valid- 
ity of  change  of  beneficiary;  rights  of  creditors. 

467h.  Forfeiture;  commutation;  extended  insurance;  notice. 

467i.    Effect  of  misrepresentation  in  the  application. 

467 j.    Suicide;  age  of  insured. 

467k.  Valued  policy;   estimating  loss. 

4671.  Contractual  limitation;  damages;  arbitration;  attach- 
ing application  to  policy. 

467m.  Transitory  character  of  action. 

e.  Partnership. 

468.  Partner  holding  himself  out  as  such  cannot  set  up  re- 

strictions of  his  domicil. 
468a.  Limitation  of  partner's  liability. 

469.  Otherwise  as  to  secret  partnerships. 

470.  Foreign  partners  must  be  proved  to  be  such. 
470a.  Other  questions  relating  to  partnership. 

f.  Common   carriers. 

471.  The  interpretation  of  a  bill  of  lading,  so  far  as  con- 

cerns its  intrinsic  quality,  is  for  the  state  of  the 
carrier's  principal  office. 

471a.  In  general;  intention  of  parties  in  ultimate  criterion; 
law  of  carrier's  domicil. 

471b.  Presumed  intention;  general  rule. 

471c.  Application  of  rule  of  last  section;  limitation  of  com- 
mon-law liability. 

471d.  Same;  liability  beyond  own  line;  of  connecting  car- 
rier; after  arrival  at  destination. 

47 le.  Same;    miscellaneous  matters. 

47  If.  Contract  of  telegraph  company. 

472.  Construction  of  contracts  limiting  liability  for  negli- 
gence. 

472i.  Limitation  of  ship's  liability  by  law  of  flag  ubiquitous. 
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473.  Liability  for  tort  during  the  performance  of  a  contract 

for  carriage  is  determinable  by  the  leao  lod  delicti. 
473J.  Law  of  place  of  performance  determines  mode  of  per- 
formance. 
473f.  Advances  on  bill  of  lading  bind  extraterritorially. 
g.  Delicts  and  torts. 

474.  Delicts  and  torts  convertible. 

475.  By  Roman  law  lex  delicti  commissi  prevails. 

476.  By  Savigny,  place  of  process  controls. 

477.  Distinction  between  suits  for  damages  and  prosecutions 

for  fines. 

478.  Lex  fori  and  lex  delicti  commissi  must  concur  in  mak- 

ing act  justiciable. 
478a.  Torts,  generally;  transitory  character. 
478b.  Governing  law  of  torts,  generally. 
478c.  Damages  for  tort. 

479.  No  remedy  for  representatives  of  deceased  unless  given 

by  both  laws. 

480.  Nor  will  one  state  enforce  in  this  respect  another's 

penal  laws. 
480a.  Statutory  tort;  transitory  character. 
480b.  Same;    public   policy;    similar   statute   of   forum   as   a 

condition. 
480c.  Same;   other  conditions  of  jurisdiction. 
480d.  Governing  law,  generally. 
480e.  Same ;  who  may  sue. 
480f.  Survival  of  cause  of  action  for  tort;  revivor  of  action. 

481.  (Omitted.) 
h.  Revenue  of-enses. 

482.  State  will  not  sanction  contract  to  evade  its  revenue 

laws. 

483.  But  mere  knowledge  of  intended  smuggling  does  not 

invalidate  sale. 

484.  Contracts  to  evade  foreign  revenue  laws  held  not  il- 

legal. 
i.  Local  statutory  honds. 

485.  Such  bonds  not  extraterritorial. 
j.  Sales  of  prohibited  Uquors  and  drugs. 

486.  Sales  of  unlawful  liquors  or  drugs  determined  by  place 

of  performance. 
486a.  Law  governing  validity  of  executed  sale;   where  exe- 
cuted sale  deemed  to  have  been  made. 
486b.  Action  in   one  state  upon  executed  sale  in  another; 
solicitation   of    order;    executory   contract;    public 
policy  of  forum, 
k.  Lotteries. 

487.  When  lotteries  are  permitted  in  place  of  performance, 

contracts  to  be  judged  by  that  law. 
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488.  So,  where  lotteries  are  illegal  in  place  of  performance. 

489.  Distinction  taken  in  states  where  lotteries  are  govern- 

ment institutions. 
489a.  Lotteries. 
1.  Contracts  against  pubUo  policy. 

490.  Foreign  contracts  inconsistent  with  home  policy  will 

not  be  enforced. 

491.  Illustrated  by  champertous  contracts. 
491a.  Champerty. 

492.  By  gaming  debts. 

492a.  Same;  "option"  and  "future"  transactions. 
492^.  Contracts  in  restraint  of  trade  determined  by  place  of 
performance. 

493.  Immorality  tested  by  the  lex  fori. 

494.  So,  of  the  slave  trade. 

m.  Contracts  against  law  of  nations. 

495.  Contracts  conflicting  with  law  of  nations  invalid. 

496.  So,  of  contracts  involving  breach  of  neutrality. 

496 J.  Otherwise  as  to  supply  of  munitions  of  war,  and  of 
blockade  breach. 
n.  Contracts  with  public  enemies. 

497.  Such  contracts  void. 
VII.  Effects  of  obligations. 

a.  Specific  performance. 

498.  Specific  performance  determined  by  place  of  perform- 

ance. 

b.  Rescission,  extension,  and  stay  laws. 

499.  So,  of  rescissions  and  renewals. 

500.  Stay  laws  governed  by  lex  fori. 
VIII.  Interest. 

501.  How  classified. 

502.  Savigny's  rule. 

a.  Interest  based  on  contract. 

503.  Place  of  solemnizing  contract  cannot  control. 

504.  Place  of  performance  determines. 

505.  Place  of  payment  not  necessarily  place  of  performance. 
505i.  But  is  usually  so  with  negotiable  paper. 

506.  Nor  does  residence  or  domicil  of  parties  control. 
607.     Hypothesis  of  most  favorable  law. 

508.  That  of  the  place  where  the  money  is  to  be  used. 

509.  This  view  sustained  by  analogy. 

510.  When  mortgage  is  not  merely  collateral,  law  of  site 

prevails. 
510a.  General  principle  that  the  intention  of  the  party  is  to 

be  consulted. 
510b.  Same;  when  intention  expressed. 
510c.  Same;    when    intention   not   expressed;    fvmction    and 

character  of  subordinate  principles  and  rules. 
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510d.  Presumption  that  the  parties  contract  with  reference 
to  the  law  of  the  place  of  payment. 

610e.  Rate  of  contractual  interest  when  none  is  specified. 

510f.  When  contract  authorized  by  law  of  place  of  pay- 
ment, but  usurious  by  law  of  place  where  contract 
made. 

SlOg.  Presumption  that  the  parties  intended  to  contract 
with  reference  to  a  law  that  would  uphold,  rather 
than  one  that  would  invalidate,  their  contract. 

610h.  When  contract  usurious  by  the  law  of  the  place  of 
payment,  but  authorized  by  the  law  of  the  place 
where  the  contract  was  made. 

510i.  When  contract  lawful  by  lex  domicilii,  but  usurious 
by  lex  loci  contractus  and  lex  loci  solutionis. 

610j.  Effect  of  other  circumstances  upon  foregoing  rules, 
generally. 

610k.  When  loans  secured  by  a  mortgage  upon  real  property. 

5101.   Place  where  money  is  to  be  used. 

510m.  Place  where  the  consideration  is  advanced  and  re- 
ceived. 

610n.  When  contract  usurious  by  both  lex  locA  contractus 
and  lex  loci  solutionis. 

510o.  Qualification  as  to  good  faith. 

510p.  Contracts  of  foreign  building  and  loan  association. 

SlOq.  Effect  of  restriction  as  to  rate  of  interest  in  charter 
of  corporation. 

510r.  Statute  forbidding  corporation  to  plead  usury. 

510s.  What  to  be  regarded  as  the  contract. 

511.  Lex  fori  to  control  process. 

511a.  Lex  fori  not  ordinarily  applied  on  ground  of  public 

policy. 
511b.  Applieatory   laws   as   affected   by   penal   character    of 

usury  laws. 
511c.  Applieatory  law  as  affected  by  remedial  character  of 

usury  statutes. 

b.  When  claimed  in  damages. 

512.  Conflict  of  opinion  as  to  damages. 

c.  Moratory  interest. 

513.  Moratory  interest  to  be  determined  by  place  of  use. 
513a.  Interest  as  damages  for  breach  of  contract. 

513b.  Rule  of  last  section  as  applied  to  bills  and  notes. 
513c.  Interest  on  judgment. 

IX.   CUEBENCY  IN  WHICH  PAYMENTS  ABE  TO  BE  MADE. 

514.  Determined  by  place  of  payment. 

615.     Real,  not  formal,  value  to  be  recovered. 

516.  Otherwise,  when  exchange  is  established  by  law. 

517.  But  internationally  plaintiff  entitled  to  full  equivalent. 
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518.  Liegal  tender  acts  not  extraterritorial. 

X.    How  OBLIGATIONS  MAY  BE  BARRED. 

519.  Modes  of  barring  by  Roman  law. 

520.  Bar  in  place  of  performance  good  everywhere. 

521.  Conditioned  upon  fairness  of  procedure. 

a.  Bankrupt  and  insolvent  discharges. 

522.  Discharge  by  state  without  jurisdiction  inoperative. 

523.  Federal  bankrupt  discharges  effective  throughout  the 

United  States. 

524.  State  insolvent   discharges  operative  as  between  citi- 

zens of  state  and  validating  creditors. 
625.     But  not  usually  as  to  other  persons. 
525a.  Same. 

526.  Nor  as  to  negotiable  paper  indorsed  abroad. 

527.  No  exception  from  debt  being  payable  in  discharging 

state. 

528.  Exception  as  to  party  to  procedure. 

529.  Removal   of   creditor  to  another   state  after   debt  in- 

curred does  not  privilege  him  as  against  assignment. 
529a.  Effect   of   discharge  upon   subsequent  action  in  same 
jurisdiction. 

530.  Retrospective  discharge  is  inoperative. 

531.  Foreign  bankrupt  discharges  not  extraterritorial. 

532.  Otherwise  as  to  discharges  in  special  forum  or  common 

domicil. 

533.  Distinctive  Roman  law. 

b.  Statute  of  limitations. 

534.  Conflicts  between  statutes  of  different  grades. 

535.  When  statutes  are  processual  lex  fori  governs. 

536.  Where  lex  fori  outlaws  debt,  it  is  barred. 

537.  Where   lex  fori   continues   debt,   it  is  not  barred  by 

foreign  processual  statute. 
537a.  Statutory  modification  of  the  rule  of  the  last  section. 

538.  Distinction  as  to  statute  extinguishing  debt. 

539.  Such  statutes  bind  as  to  debts  due  subjects. 

540.  Nor  can  such  debts  be  afterwards  elsewhere  revived. 
540a.  Title  by  adverse  possession. 

540b.  Effect  of  special  limitation  of  statutory  cause  of  action. 

541.  Limitations  bind  foreign  judgment. 
54 IJ.  Distinctive  state  provisions. 

542.  Statutes  as  to  set-offs  not  extraterritorial. 

543.  Exception   to    statute   of    limitations    applies   to    for- 

eigners. 

544.  Question  as  to  foreign  corporations. 

545.  In  Germany  the  law  of  the  obligation  prevails. 
XI.  Assignment  or  oblibations. 

546.  Generally. 
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I.  Inteoductoey  eemaeks. 

393.  Complexity  of  obligations  involves  complexity  of  juris- 
dictions.— When  we  approach  the  subject  of  obligations,  we 
enter  on  a  sphere  which,  so  far  as  concerns  its  local  legal  re- 
lations, is  comparatively  indeiinite  and  unniapped.  A  person, 
as  such,  must  necessarily  have  a  domicil,  which  invests  him 
with  a  defined  local  law.  Property,  whether  movable  or  im- 
movable, takes  its  legal  character  from  the  place  where  it  ex- 
ists. Tor  persons  and  property,  therefore,  there  is,  from  the 
very  space  they  occupy,  and  the  corporeal  relations  they  pos- 
sess, a  tangible  field,  which  has  its  positive  and  inseparable 
legal  atmosphere.  But  it  is  different  with  obligations.  They 
are  intangible  and  incorporeal,  occupying  no  visible  space,  and 
adhering,  of  necessity,  to  no  territorial  base.  Hence  it  is  that 
when  we  come  to  determine  the  Seat  of  an  obligation,  from 
which  seat  its  legal  relations  are  inferred,  we  find  ourselves  in 
a  labyrinth  of  speculations,  from  which  we  can  only  emerge 
by  following  the  landmarks  of  arbitrary,  juridical  rules.  It 
follows,  from  the  nature  of  the  case,  that  these  rules,  applied 
as  they  are  by  so  many  courts,  in  so  many  distinct  legal  atmos- 
pheres, to  so  many  varying  states  of  fact,  and  without  any  im- 
perative common  principle  to  appeal  to,  should  often  conflict. 
It  is  the  object  of  the  present  chapter  to  seek  a  common  basis  on 
which  a  preponderance  of  these  opinions  can  rest,  placing  in 
connection  with  it,  for  the  use  of  the  practitioner,  the  various 
divergencies  by  which,  in  this  respect,  modern  adjudications 
have  been  marked. 

394.  Seat  of  obligation  varies  with  relation  of  obligor  to 
obligee. — Before,  however,  attempting  to  set  forth  a  general 
rule,  there  are  several  points,  already  incidentally  alluded  to, 
which  should  be  specially  noticed.  An  obligation,  as  has  been 
said,  involves  in  its  normal  state  two  persons.  Of  one  of  these 
persons,  the  obligee,  the  liberty  is  enlarged.  Of  the  other  of 
these  persons,  the  obligor,  the  liberty  is  restrained.-'  Now 
when  the  obligor  resides  in  a  different  state  from  the  obligee, 
the  seat  of  the  obligation,  so  far  as  concerns  the  obligee's  right 
to  assign  it,  or  his  duties  in  respect  to  its  taxation,  is  his  domi- 
cil.^     On  the  other  hand,  the  seat  of  the  obligation,  so  far  as 

iSavigny,    §    56.      Anson   expands  ture  and  specified  acts  or  forbearan- 

this  into:     Obligation  is  a  power  of  oes.     Anson,  Contr.  §  2. 
control,    exercisable   by   one     person        ^Ante,  §§  79,  363. 
over   another,  with  reference  to  fu- 
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concerns  the  obligor,  is  his  domicil,  whenever  his  domicil  is 
the  place  of  payment,  and  in  many  cases  the  obligation  is  pre- 
sumed to  be  undertaken  at  his  domicil,  in  which  case  the  law 
of  that  domicil  determines  the  way  in  which  the  obligation  is 
to  be  construed.*  And  in  countries  subject  to  the  Eoman  law, 
an  obligor's  domicil  is  of  peculiar  importance,  from  the  fact 
that  it  determines  the  forum  in  which  he  is  to  be  sued.  * 

395.  Contracts  resolvable  into  obligations. — But  in  a  large 
class  of  obligations, — in  all,  in  fact,  except  those  of  the  simple 
and  rudimentary  type,  which  have  just  been  alluded  to, — there 
is  a  reciprocity  of  engagements,  so  that  the  obligor  is  no  longer 
the  sole  actor.  It  is,  to  adopt  that  formula  of  the  Roman  law 
which  has  been  grafted  on  the  common  law  of  England  and 

America : — 

Do  ut  des, — 
Do  ut  facias, — 
Facio  ut  des, — 
Facio  ut  facias.l 

In  these  phases  of  obligation, — bilateral,  as  they  are  termed  by 
the  civilians, — each  party  is,  in  respect  to  the  thing  to  be  done 
by  him,  the  obligor.  But  these  bilateral  contracts  can  be  dis- 
solved into  their  constituent  members;  and  each  then  becomes 
a  distinct  obligation,  with  its  own  particular  obligor,  and  with 
a  forum  and  a  local  law  applying  distinctively  to  itself.  And 
it  is  insisted  by  Savigny^  that  it  is  the  combination  of  these 
two  simple  obligations  that  is  artificial  and  unreal;  and  that 
the  true  and  real  view  is  that  which  treats  the  two  as  legally 
distinct,  only  blended  for  the  purpose  of  practical  convenience. 
Take,  as  an  illustration,  the  contract  of  facio  ut  facias.  Here, 
two  persons  undertake  to  do  two  distinct  things;  and  each  un- 
dertakes this  as  an  individual,  subject  to  his  personal  law,  and 
liable  to  be  compelled  to  do  the  thing,  as  we  will  presently  see, 
according  to  the  law  of  the  place  of  performance;  and  this, 
though  the  two  parties  have  separate  domicils,  and  the  places 
of  performance  of  the  things  they  undertake  to  do  are  distinct. 
Hence  it  was  that,  in  the  old  English  conveyancing,  parties  un- 
der such  circumstances  often  executed  separate  obligations, 
which  they  exchanged.     Hence,  also,  contracts  of  sale,  in  the 

sPost,  §  409.  584:  Bracton,  fol.  19;  Heta,  lib.  2,  c. 

iAnte,  §  81;  post,  §  396.  60,  §  23;  2  Bl.  Com.  444. 

iDig.  19,  4;   Cooper's  Just.  Notes,        2 VIII.  §  309. 
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old   Koman  law,   were  evidenced  by   two  reciprocal   stipula- 
tions. ' 

396.  Roman  law  determining  forum  may  indicate  local  law. — 
Nor  must  we  fail  to  keep  in  mind,  in  this  relation,  the  bearing 
of  the  Eoman  law  of  forum  (Jurisdiction^  Gerichtstand) .  As 
has  been  seen,  the  Eoman  law  assigned  to  each  person  his  per- 
sonal forum,  a  forum  derived  from  birth,  or  from  domicil,  or 
from  both.  But  beside  this,  the  Eoman  law  prescribed,  with 
great  care  and  minuteness,  a  special  forum  for  each  obligation. 
It  is  true  that  technically,  in  our  modern  law,  the  idea  of  a 
special  forum  for  each  obligation  has,  as  such,  vanished;  and 
the  defendant,  with  certain  exceptions,  may  be  sued  wherever 
he  is  found.  But  the  reasoning  employed  by  the  Eoman  jurists 
to  determine  the  forum  of  an  obligation  is  equally  applicable 
to  our  own  efforts  to  determine  the  local  law  by  which  an  obli- 
gation is  to  be  governed.  Hence  the  Eoman  law,  in  this  re- 
spect, continues  to  form  a  common  basis  of  adjudication,  in 
cases  of  collision,  in  our  own  day.  ^ 

397.  Parties  may  determine  law  by  constructive  consent. — 
There  are  many  cases,  also,  in  which  a  particular  local  law 
may,  by  agreement  of  the  parties,  be  incorporated  in  a  con- 
tract, even  though  such  local  law  be  not  that  either  of  the  place 
of  fulfilment  or  of  origination.^  In  such  cases  the  law  re- 
ferred to  becomes  part  of  the  contract,  and  as  such  will  be  en- 
forced everywhere,  if  not  conflicting  with  the  policy  of  the  lex 
fori.^ 

II.  When  law  of  place  of  pekfoemance  binds. 

398.  Place  of  making  a  contract  is  casual,  and  not  necessarily 
conditioning  it. — As  is  well  stated  by  Savigny,^  the  place 
where  an  obligation  originates  is  often  accidental ;  is  remote, 
sometimes  receding  from  spot  to  spot,  as  we  search  for  it;  and 
is  extrinsic  to  the  essence  of  the  engagement,  and  to  its  subse- 

sWachter,  il.  p.  45.  practical  consequences  have  now  al- 

lAnte,  §  81;  Savigny,  viii.  §  369.  most  entirely  passed  away.     See  Sa- 

See  on  this  point  a  copious  discus-  vigny,  §  369;   Donell.  Com.  xvii.  ce. 

sion    in    Bethmann-Hollweg's  Essays  10,  14:   Richards  v.  Glole  Bank,   12 

{Tersuehe),  pp.  1-77.     The  question  Wis.    692;    Vliet   v.    Camp,    13   Wis. 

between  the  prorogated  forum   {pro-  198. 

rogirte    Gerichtstand)    and   the   spe-        ^Ante,  §  369. 

cial    forum    of   the    obligation    {Ge-        2See    illustrations  given    post,    § 

richtftand   der  Ohligationen)    is   one  434. 

of   much    subtlety,   which    it   is   not        i§  370. 

necessary    now    to    consider,    as    its 
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quent  development  and  efficiency  (dew,  Wesen  der  Obligation 
und  ihrer  femeren  Entwickelung  und  Wirksamkeit  fremd). 
It  is  true  that  the  place  in  which  the  obligation  has  its  incep- 
tion may  be  agreed  upon  by  the  parties  as  supplying  the  local 
law  by  which  it  is  to  be  governed.  But  this  is  not  from  the 
force  of  the  original  local  connection,  because  the  obligation 
may  have^  from  its  very  terms,  its  actual  seat  in  another  local- 
ity. It  can  only  be  from  a  special  understanding  of  the  par- 
ties, which,  if  not  expressed,  must  be  implied  from  circum- 
stances, showing  that  they  mutually  looked  to  the  law  of  the 
place  at  which  they  stood  at  the  time  of  agreement,  as  that  by 
which  the  obligation  was  to  be  controlled.  ^ 

399.  Otherwise  as  to  place  of  performance. — It  is  different, 
however,  with  the  place  of  performance,  which  enters  into  the 
vitals  of  the  obligation,  so  far  as  concerns  its  fulfilment  The 
obligor,  who  previously  was  at  liberty  in  this  respect,  and  if 
conditioned  at  all  was  conditioned  only  by  the  laws  of  his  domi- 
cil,  now  restricts  himself  to  do  a  particular  thing  at  a  particu- 
lar place.  To  this  place,  for  this  purpose,  the  intentions  of 
both  parties  converge. 

400.  Older  Roman  authorities  inconclusive;  later  adopt  place 
of  performance. — It  is  true  that  the  earlier  jurists  mostly  view 
the  place  where  an  obligation  originates  as  its  proper  forum. 
Hence,  in  reference  to  the  contract,  which  comprehends  so 
large  a  portion  of  obligations,  the  forum  contractus  was  the 
common  expression  for  the  distinctive  forum  of  obligations. 
Whether  the  old  Roman  law  actually  established  this  position 
may  be  questioned ;  the  most,  according  to  Savigny,  that  can  be 
cited  in  its  favor  are  occasional  vague  expressions,  which,  how- 
ever, by  the  limitations  with  which  they  are  invariably  con- 
nected, are  destitute  of  any  general  force.  ^  The  later  opinions, 
as  we  will  see,  are  clear  to  the  effect  that  as  to  the  effect  of  a 
contract  the  lex  loci  solviionis  prevails. 

2A»ie,   §  309.     "The  common  per-  but   especially   L.   19,    §   2,   de   jud. 

sonal  law   of  the   parties   will,   even  (5,  1);  which,  at  the  first  look,  un- 

without  the  circumstance  of  a  stipu-  doubtedly  favor  the  theory  of  the  fo- 

lated  performance  in  its  country,  af-  rum  contractus,  but  which,  according 

ford  a  safer  guide  to  their  meaning  to  Savigny,  only  throw  out  this  no- 

than  the  law   of  the  merely  casual  tion  speculatively,  and  then,  by  the 

place  of  contract."  Westlake   (1880),  conditions   and   limitations   attached 

p.  68.  to  it,  lead  the  reader,  according  to 

1  Savigny,  Riim.  Eecht,  Vorrede,  1.  the  usual  manner  of  the  old  jurists, 

xlv.      The    passages    referred   to   by  to   the   true    rule.     Savigny,    §    370, 

Savigny  are,  L.  3,  de  reb.  auct.  jud.  note   (a). 
(42,  5)  ;  L.  21,  de  O.  et  A.   (44,  7), 


862  OBLIGATIONS  AND  CONTRACTS.  [Chap.  VIII. 

401.  Form  determined  by  place  of  solemnization;  meaning  of 
words  by  place  of  agreement;  process  by  place  of  suit;  perform- 
ance by  place  of  performance. — A  contract,  so  far  as  concerns 
its  formal  making,  is  to  be  determined  by  the  place  where  it  is 
solemnized,  unless  the  lex  situs  of  property  disposed  of  other- 
wise requires;^  so  far  as  concerns  its  interpretation,  by  the 
law  of  tiie  place  where  its  terms  are  settled,  unless  the  parties 
had  the  usages  of  another  place  in  view ;  ^  so  far  as  concerns  the 
remedy,  by  the  law  of  the  place  of  suit ;  ^  and  so  far  as  concerns 
its  performance,  by  the  law  of  the  place  of  performance.  In 
this  opinion  unite  Savigny,*  Christinseus,  ^  Miihlenbruch,  ® 
Foelix,''  Westlake,^  Story,  ^  Burge,^**  and  a  number  of  English 
and  American  courts.  ^ ' 

iPost,  §§  676  et  seq.  T.  N.  S.  21;  Gardiner  v.  Houghton,  2 

2Po.st,  §§  431  et  seq.  Best.  &  S.  743;  De  la  Vega  v.  Vian- 

spost,  §  747.  na,  1  Barn.  &  Ad.  284,  8  L.  J.  K.  B. 

iAnte.  §  372.  388;   Trimhey  v.  Vignier,  1  Bing.  N. 

BVol.  i.  Dec.  283,  N.  S.  11.  C.  151,  4  Moore  &  S.  695,  6  Car.  &  P. 

cDoctr.  Band.  §  73,  not.  17.  25,   3   L.   J.   C.   P.   246;    Ferguson  v. 

7Du  droit  international  priv6  (2d  Fyffe,  8  Clark  &  F.  121;  Bain  v. 
ed.),  p.  142.  Fcelix  is  often  ^ven  as  Whitehaven  &  F.  R.  Go.  3  H.  L.  Cas. 
an  authority  for  the  exclusive  au-  1;  Gox  v.  United  States,  6  Pet.  172, 
thority  of  the  lex  loci  contractus,  but  8  L.  ed.  359;  Caldwell  v.  Garrington, 
this  is  one  of  those  errors  which  9  Pet.  86,  9  L.  ed.  60;  Camfranque  v. 
spring  from  loose  citation.  Un-  Burnell,  1  Wash.  C.  C.  340,  Fed.  Cas. 
doubtedly  he  says  that  the  place  No.  2,342;  Mathuson  v.  Grawford,  4 
wUere  the  contract  is  made  supplies  McLean,  540,  Fed.  Cas.  No.  9,279; 
the  applicatory  law;  but  he  then  Eayden  v.  Davis,  3  McLean,  276, 
goes  on  to  say  that  the  rule  does  not  Fed.  Cas.  No.  6,259;  Willing  v.  Cora- 
apply  when  the  contract  is  to  be  exe-  sequa,  1  Pet.  C.  C.  317,  Fed.  Cas.  No. 
euted  in  a  country  different  from  17,767;  Andrews  v.  Pond,  13  Pet. 
that  in  which  it  is  made.  When  the  65,  10  L.  ed.  61;  Bell  v.  Bruen,  1 
latter  is  the  case,  the  law  of  the  How.  169,  11  L.  ed.  89;  Barnard  v. 
place  of  execution  prevails.  Of  Field,  i&  'iie.52Q;Wilsony.  Stratton, 
course,  this  is  equivalent  to  saying  47  Me.  120;  Houghton  v.  Page,  2  N. 
that  the  law  of  the  place  of  execu-  H.  42,  9  Am.  Dec.  30;  Dyer  v.  Hunt, 
tion  is  that  of  general  application.  5  N.  H.  401 ;  French  v.  Hall,  9  N.  H. 
See  Phil.  iv.  478.  137,  32  Am.  Dec.  341;   Hall  v.  Cos- 

s(18S0),   §§  197-9.  tello,  48  N.  H.  176,  2  Am.  Rep.  207; 

9Confl.  L.  §  280.  Little  v.  Riley,  43  N.  H.  109;   Pear- 

lOColonial  &  Foreign  Laws,  vol.  3,  sail  v.  Dwight,  2  Mass.  88,  3  Am. 
p.  758.  Dee.  35;  Denny  v.  Williams,  5  Allen, 

llRohinson  v.  Bland,  2  Burr.  1084;  1;  Webster  v.  Hunger,  8  Gray,  584; 
Consequa  v.  Fanning,  3  Johns.  Ch.  Penobscot  d  K.  R.  Go.  v.  Bartlett,  12 
5R7;  Andrews  v.  Pond,  13  Pet.  65,  Gray.  244,  71  Am.  Dee.  753;  French 
10  L.  ed.  61  (where  it  was  distinctly  v.  French,  126  Mass.  360;  Smith  v. 
announced  that  contracts  made  in  Mead,  3  Conn.  253,  8  Am.  Dec.  183; 
one  place  to  be  performed  in  another  Medbury  v.  Hopkins,  3  Conn.  472 : 
are  to  be  governed  by  the  law  of  the  Downer  v.  Ghesebrough,  36  Conn.  39, 
place  of  performance)  ;  Snaith  v.  4  Am.  Rep.  29;  Greathead  v.  Walton, 
Mingay,  1  Maule  &  S.  87;  Scott  v.  40  Conn.  226;  Mather  v.  Bush,  16 
PilUngton,  2  Best  &  S.  11,  31  L.  J.  .Johns.  233,  8  Am.  Dec.  313;  Potter  v. 
Q.  B.  N.  S.  81,  8  Jur.  N.  S.  557,  6  L.  TallmoM,  35  Barb.  182;  Ruse  v.  Mu- 
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The  rule,  it  is  true,  is  sometimes  differently  expressed. 
Thus,  in  the  Supreme  Court  of  the  United  States,  in  1875,  it 
was  said  by  Mr.  Justice  Hunt^^  that:  "Matters  bearing  upon 
the  execution,  the  interpretation,  and  the  validity  of  a  contract 
are  determined  by  the  law  of  the  place  where  the  contract  is 
made.  Matters  connected  with  its  performance  are  regulated 
by  the  law  prevailing  at  the  place  of  performance.  Matters 
respecting  the  remedy,  such  as  the  bringing  of  suits,  admissi- 
bility of  evidence,  statutes  of  limitation,  depend  upon  the  law 
of  the  place  where  the  suit  is  brought."  ^^  To  this  statement, 
however,  it  may  be  objected  that  in  cases  where  the  law  of  the 
place  of  making  the  contract  conflicts  with  the  law  of  the  place 
of  performance,  the  validity  of  the  contract,  so  far  as  concerns 
its  performance,  depends  upon  the  law,  not  of  the  former  but 
of  the  latter  place.  It  has  hence  been  frequently  held  that  a 
contract  illegal  by  the  law  of  the  place  of  performance  is  illegal 
everywhere.  ^  *     On  the  other  hand,  an  action  may  be  main- 

tual  Ben.  L.  Ins.  Co.  23  N.  Y.  516;    ing  rules  of  the  old  Roman  law: — 
Balme  v.   Wombough,  38  Barb.  352;        "Contraxisse     unusquisque     in     eo 
Waldron  v.  Ricthings,  9  Abb.  Pr.  N.  S.   loco  intelligitur,  in  quo,  ut  solveret, 
359;   Croninger  v.  Crocker,  62  N.  Y.    se  obligavit."     L.  21,  de  oblig.  et  act. 
151 ;   Dacosta  v.  Davis,  24  N.  J.   L.    44,  7. 

319;  Campbell  v.  Nichols,  33  N.  J.  L.  "Venire  bona  ibi  oportet,  ubi 
81 ;  Union  Locomotive  &  Exp.  Co.  v.  quisque  defendi  debet,  id  est — ubi 
Erie  R.  Go.  37  N.  J.  L.  23;  Irvine  v.  domicilium  habet, — aut  ubi  quisque 
Barrett,  2  Grant,  Gas.  73;  De  Sobry  contraxerit.  Contraecum  autem  non 
V.  De  Laistre,  2  Harr.  &  J.  193,  3  utique  eo  loco  intelligitur,  quo  nego- 
Am.  Dec.  535 ;  Freeman's  Banh  v.  tium  gestum  sit,  sed  quo  solvenda  est 
Ruchm.an,  16  Gratt.  126;  Bowman  v.  pecunia."  L.  1,  2,  3,  de  reb.  auct. 
Miller,   25   Gratt.   331,   18  Am.   Rep.   jud.  42,  5. 

686 ;  Roberts  v.  Cocke,  28  Gratt.  207 ;  Where  a  contract  is  to  be  per- 
Roberts  v.  McNeely,  52  N.  G.  {7  formed  partly  in  one  country  and 
Jones,  L.)  506,  78  Am.  Dec.  261;  partly  in  another,  each  portion 
Butler  V.  Edgerton,  15  Ind.  15 ;  Pratt  should  be  construed  according  to  the 
V.  Wallhridge,  16  Ind.  147;  Butler  v.  laws  of  the  country  where  it  is  to  be 
Myer,  17  Ind.  77;  Phinney  v.  Bald-  performed.  Pomeroy  v.  Ainsworth, 
win,  16  111.  108,  61  Am.  Dec.  62;  Mil-   22  Barb.  118. 

n-uukee  &  St.  P.  R.  Co.  v.  Smith,  74  izScudder  v.  Union  Nat.  Bank,  91 
111.  197;  Savery  v.  Savery,  3  Iowa,  U.  S.  406,  23  L.  ed.  245. 
272;  Boyd  v.  ElUs,  11  Iowa,  97;  Dal-  isPayson  v.  Withers,  5  Biss.  269, 
ter  V.  Laue,  13  Iowa,  538 ;  Collins  Fed.  Cas.  No.  10,864.  In  Milliken  v. 
Iron  Co.  V.  Burkam,  10  Mich.  287;  Pratt,  125  Mass.  374,  28  Am.  Rep. 
Wilbur  V.  Flood,  16  Mich.  40,  93  Am.  241,  the  above  passage  is  quoted 
Dec.   203;    Short  v.   Trabue,   4  Met.   with  approval. 

(Ky.)  299;  Byatt  v.  Bank  of  Ken-  liFost,  §  486;  Robertson  v.  Jack- 
tucky,  8  Bush,  193;  Broadhead  v.  son,  2  C.  B.  412,  15  L.  J.  C.  P.  N.  S. 
Noyes,  9  Mo.  56;  Andrews  v.  His  28.  10  Jur.  98;  Grell  v.  Levy,  16  C. 
Creditors,  11  La.  465;  Hughes  v.  B.  N.  S.  73,  10  Jur.  N.  S.  210,  9  L.  T. 
KUngender  Bros.  14  La.  Ann.  857;  N.  S.  721,  12  Week.  Rep.  378;  Bran- 
Laird  V.  Hodges,  26  Ark.  356.  ley  v.  South  Eastern  R.  Go.  12  C.  B. 
To  the  same  effect  are  the  follow-   N.  S.  63,  31  L.  J.  G.  P.  N.  S.  286,  9 
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tained  on  a  debt  good  where  it  is  payable,  though  invalid  by 
the  local  laws  of  the  place  where  the  contract  is  made.  ^  ®  But 
the  conflict  of  opinion  in  this  respect  is  rather  nominal  than 
real.  A  good  deal  of  it  may  be  explained  by  the  ambiguity  of 
the  terms  employed.  The  seat  of  a  contract,  so  it  is  often  said, 
is  the  place  of  its  "execution,"  meaning  the  place  where  it  is  to 
be  performed;  whereas  frequently  such  statements  are  consid- 
ered as  authority  for  the  position  that  the  seat  of  the  contract  is 
the  place  where  it  may  have  been  signed  by  the  parties.  Biit 
the  principal  difficulty  arises  from  the  fact  noticed  by  Mr. 
Westlake  (1880)^*  that  the  term  lex  loci  contractus  is  con- 
stantly used  by  judges  in  the  sense  of  the  lex  loci  solutionis. 
Indeed,  the  place  where  a  contract  is  to  be  performed  may  be 
naturally  spoken  of  as  the  place  of  the  contract;  and  in  nu- 
merous cases  the  term  lex  loci  contractus  is  used  with  this 
meaning.  ^ ''     But  the  expression  is  inaccurate,  and,  in  all  cases 


Jur.  N.  S.  329,  6  L.  T.  N.  S.  458; 
Maguire  v.  Pingree,  30  Me.  508;  Zip- 
cey  V.  Thompson,  1  Gray,  243;  Jewell 
V.  Wright,  30  N.  Y.  259,  86  Am.  Dee. 
372;  Varvum  v.  Camp,  13  N.  J.  L. 
326,  25  Am.  Dec.  476;  Philson  v. 
Barnes,  50  Pa.  230;  Levyis  v.  Head- 
le-ti,  36  111.  433,  87  Am.  Dec.  227.  See 
Kennedy  v.  Cochrane,  65  Me.  594,  rul- 
ing that  a  contract,  void  in  the  place 
to  whose  law  it  is  subject,  will  not 
be  enforced  in  another  jurisdiction. 

injunction  R.  Co.  v.  Banh  of  Ash- 
land, 12  Wall.  226,  20  L.  ed.  385; 
Backman  v.  Jenks,  55  Barb.  468; 
Arnold  v.  Potter,  22  Iowa,  194;  Ken- 
nedy V.  Knight,  21  Wis.  340,  94  Am. 
Dee.  543. 

It  being  settled  in  Louisiana  that 
a  contract,  the  consideration  of 
which  is  Confederate  money,  is  void, 
such  a  contract  when  made  in  Louis- 
iana, to  be  performed  in  Louisiana, 
will  be  held  void  in  Mississippi. 
Ivey  V.  Lalland,  42  Miss.  444,  2  Am. 
Rep.  606,  97  Am.  Dec.  475. 

16  Page  234. 

iiPost,  §  410;  Wright  v.  Andrews, 
70  Me.  86 ;  Bank  of  Orange  County  v. 
Colby,  12  N.  H.  520;  Peck  v.  Hib- 
bard,  26  Vt.  698,  62  Am.  Dec.  605; 
Oreenwood  v.  Curtis,  6  Mass.  358,  4 
Am.  Dec.  145 ;  M'Intyre  v.  Parks,  3 
Met.  207 ;  Dyke  v.  Erie  R.  Go.  45  N. 
Y.  113,  6  Am.  Rep.  43;  Sherman  v. 


Gassett,  9  111.  521 ;  Boyd  v.  Ellis,  11 
Iowa,  97;  Arnold  v.  Potter,  22  Iowa, 
197 ;  Freeman's  Bank  v.  Ruckman,  16 
Gratt.  126;  Ford  v.  Buckeye  State 
Ins.  Co.  6  Bush,  139,  99  Am.  Dec. 
663;  Hyatt  v.  Bank  of  Kentucky,  8 
Bush,  193;  Herschfeld  v.  Dexel,  12 
Ga.  582;  Broadhead  v.  Noyes,  9  Mo. 
56. 

Chancellor  Kent  speaks  on  this 
point  in  a  way  which  illustrates  the 
position  that  the  lex  loci  contractus 
is  used  frequently  as  convertible  with 
the  lew  loci  solutionis.  After  an- 
nouncing, without  qualification  (2, 
p.  454),  "that  the  lex  loci  contractus 
controls  the  nature,  construction, 
and  validity  of  the  contract,"  he  tells 
us  (2,  p.  459)  that  "it  is  a  general 
rule  that  whatever  constitutes  a 
good  defense,  by  the  law  of  the  place 
where  the  contract  is  made  or  is  to 
be  performed,  is  equally  good  in 
every  other  place  where  the  question 
may  be  litigated." 

A  contract  between  A.,  residing  in 
Rhode  Island,  and  B.,  residing  in 
Massachusetts,  by  which  A.  agrees 
in  Massachusetts  to  sell  to  B.  certain 
intoxicating  liquors,  which  liquors 
are  delivered  by  A.  on  board  the  cars 
in  Rhode  Island,  B.  paying  the 
freight  and  the  price  of  the  liquors 
in  Massachusetts,  has  been  held  in 
Massachusetts     to     be     subject     to 
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when  the  question  is  one  of  performance,  should  be  abandoned. 
The  true  rule  in  such  cases  is  that  the  law  of  the  place  of  per- 
formance determines  the  validity  of  the  contract  in  respect  to 
performance. 


Rhode  Island  law.  Dolan  v.  Green, 
110  Mass.  322.  See  Kline  v.  Baker, 
99  Mass.  254;  Ahierger  v.  Marrin, 
102  Mass.  70;  Suit  v.  Woodhall,  113 
Mass.  391 ;  Ely  v.  James,  123  Mass. 
36;  Backman  v.  Jenks,  55  Barb.  469. 
Post,   §  417. 

Opinions  of  Foreign  Jurists. — In 
the  first  edition  of  this  work  I  gave 
(§§  401  a  et  seq.)  a  summary  of  the 
views  of  Bar  and  Schmid  on  the 
topic  in  the  text.  This  summary  I 
am  compelled,  for  purposes  of  con- 
densation, now  to  omit. 

By  a  judgment  of  the  Supreme 
Commercial  Court  of  Germany,  in 
1871,  it  was  held  that  while  a  con- 
tract executed  in  a  particular  place 
is  governed,  unless  otherwise  provid- 
ed, by  the  usages  of  such  place,  it  is 
otherwise  when  the  contract  is  by  its 
own  stipulations  to  be  performed 
abroad,  in  which  case  the  usages  of 
the  place  of  performance  are  to  pre- 
vail. Jour,  du  droit  int.  privS,  1874, 
p.  135. 

The  rule  that  the  debtor's  domicil 
is  to  be  regarded  as  supplying  the 
law  by  which  an  obligation  is  to  be 
construed  is  approved  by  Wind- 
scheid,  a  leading  contemporaneous 
German  expositor  of  the  Pandects 
(Wind.  Pandect.  §  35 J.  Bar,  in  a 
criticism  on  the  first  edition  of  my 
work,  says:  "The  decisive  reason 
for  this  view  is  that  every  other  the- 
ory than  that  of  the  law  of  the  debt- 
or's domicil,  or  of  his  residence  at 
the  time  of  the  alleged  obligation, 
rests  on  a  petitio  principii,  in  assum- 
ing the  existence  of  an  obligatory  re- 
lation which  is  the  very  point  at  is- 
sue." He  further  objects  that  to 
make  the  law  of  the  place  of  per- 
formance dominant  is  to  place  our 
own  citizens  under  the  control  of  a 
foreign  law.  He  concedes,  however, 
that  in  many  relations  the  law  of  the 
place  of  performance  is  important, 
that  the  mode  of  payment  is  in  this 
way  determined,  and  that  an  obliga- 
tion whose  performance  is  unlawful 
Vol.  II.  CoNn,.  of  Law.  -55. 


in  the  place  of  performance  is  unlaw- 
ful everywhere. 

A  conventional  obligation,  accord- 
ing to  Fiore  {§§  236  et  seq.),  derives 
its  force  from  the  accord  of  two  or 
more  persons,  who  determine  their 
juridical  relations  by  a  manifesta- 
tion of  their  common  will.  To  pro- 
duce this  effect,  however,  certain 
conditions  are  requisite;  those  called 
essential,  when  the  obligation  could 
not  be  considered  as  existing  with- 
out their  concurrence,  and  those 
called  necessary,  the  nonexistence  of 
which  would  defeat  an  obligation 
otherwise  good.  Every  obligation, 
he  insists,  contains  two  elements: 
(1)  A  juridical  engagement  (lien), 
which  binds  the  debtor  to  the  credit- 
or, and  which  confers  on  the  creditor 
the  right  to  require  the  debtor  to  do 
a  certain  thing,  and  a  corresponding 
juridical  duty  in  the  debtor  to  do 
such  thing.  (2)  A  thing  reducible 
to  a  money  value,  which  is  the  object 
of  the  duty.  The  vinculum  juris  is 
established  by  the  concurrence  of  the 
parties  to  the  particular  act;  duor- 
um  pluri/wmve  in  idem  placitum  con- 
sensus. Hence,  he  argues,  the  law  of 
the  place  where  this  concurrence  is 
accomplished  is  that  which  regulates 
the  obligation  as  such.  He  proceeds 
to  distinguish  the  vinculum  juris 
from  the  onus  conversionis.  A  neg- 
lect of  this  distinction,  he  insists, 
has  led  to  the  error  of  holding  that 
the  law  of  the  place  of  solemnization 
is  in  all  cases  to  prevail.  This  view, 
although  sustained  by  Story  (Confl. 
L.  §  280),  and  Savigny  (§  372),  as 
well  as  by  Dumoulin,  is  to  be  taken, 
he  goes  on  to  maintain,  subject  to 
the  distinction  above  stated.  The  re- 
lations of  the  parties,  their  compe- 
tency, the  mode  in  which  their  inten- 
tion is  expressed,  are  to  be  deter- 
mined by  the  law  of  the  place  of  con- 
tract; the  mode  of  performance,  by 
the  law  of  the  place  of  performance. 
A  bill  of  exchange,  therefore,  drawn 
in   Italy   and   payable   in   a   foreign 
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402.  Mode  of  payment  determined  by  place  of  payment. — We 

have  just  observed  that  the  place  of  performance  is  to  be  in- 
ferred from  facts.  In  many  cases  the  inference  is  simple, — as, 
when  from  the  character  of  the  contract  the  performance  must 
be  necessarily  in  a  particular  place.  And  when  the  question  is 
mode  of  payment,  then  the  law  of  the  place  of  payment  ordi- 
narily determines  the  mode  of  payment.^ 

403.  Illustrations  of  rule. — We  have  already  noticed  several 
illustrations  of  the  rule  that  so  far  as  concerns  the  performance 
of  a  contract,  when  the  law  of  the  place  of  solemnization  con- 
flicts with,  the  law  of  the  place  of  performance,  it  is  the 
latter  law  that  controls. ''^  It  has  been  also  ruled  that  a  con- 
tract in  one  state  to  subscribe  to  railroad  stock  in  another  ib 
governed  by  the  laws  of  the  latter  state.  ^  The  validity,  also, 
of  a  mortgage  is  determined  by  the  laws  of  the  state  where  the 

land,  is  governed,  so  far  as  concerns  vatio  est  prioris  debiti  in  aliam  obli- 
the  days  of  grace,  and  the  mode  of  gationem  vel  civilem  vel  naturalem 
payment,  by  the  law  of  that  land.  To  transfusio  atque  translatio,  hoc  est 
this  part  of  the  obligation  is  applica-  cum  eso  praecedenti  causa  ita  nova 
ble  the  Roman  maxim,  Gontrawisse  constiiuatur  ut  prior  perimatur."  L. 
■iniisquisque  eo  loco  intelligitur  quo  1  D.  de  Nov.  46,  2.  No  matter,  so 
ut  solveret  se  obligavit.  On  the  oth-  argues  Fiore  (Op.  eit.  §  309),  how 
iT  hand,  the  liability  of  the  drawer,  novation  is  constituted,  since  it  al- 
whether  an  Italian  or  a  foreigner  ways  consists  in  a  contractual  trans- 
resident  in  Italy,  is  governed  by  the  formation  of  one  obligation  into  an- 
Italian  law.  To  such  obligations  ap-  other,  the  old  obligation,  as  to  the 
plies  the  maxim,  Urdus  cujusque  applicatory  law,  is  merged  in  the 
■•nim  contractus  initium  spectandum  new.  The  creditor  who  consents  to 
'•st  et  causa.  a  novation   cannot  avail   himself  of 

"Les    conventions    faites    en    pays  the  law  of  the  original  transaction. 

Stranger  sont  rggies  par  la  loi  a  la-  but  submits  himself  to  the  law  gov- 

quelle  les  parties  ont  entendu  se  sou-  erning  the  novation, 
mettre."      Laurent,    Droit   civil   int.        iSavigny,  §  370,  note  (c),  cites  to 

(1880)  ii.   382.     To  the   same   effect  this  effect  L.  19,  §  4,  de  jud.   (5,  1)  ; 

are  several  decisions  of  the  Supreme  L.  1,  2,  3,  de  reb.  auct.  jud.   (42,  5)  ; 

Commercial  Court  of  Germany.   Jour.  L.  21,  de  0.  et  A.   (44,  7),  "contrax- 

du  droit  int.  priv6,  1874,  pp.  242  et  isse     .     .     .     in     eo     loco     intelligi- 

seq.     This   is   the   place   of   perform-  tur;"  C.  17  X.  de  foro  comp.   (2,  2)  ; 

mce.  L.  1  de  eo  quod  certo  loco   (13,  4). 

"Solutio,"  says   Fiore    (Op.   cit.   §  See  also  Savigny,  Obligationsrecht,  i. 

298),   "as  a  means  of   extinguishing  510;    Murphy   v.    Collins,    121    Mass. 

an  obligation  is  governed  by  the  law  6;   Stanton  v.  Demerritt,  122  Mass. 

of   the  place   designed   for   the   per-  495 ;  Buse  v.  Mutual  Ben.  L.  Ins.  Go. 

formance  of  the  obligation.     And  all  23  N.  Y.  516;  Balme  v.  Wombough, 

questions    relating   to   the   mode    of  38  Barb.  352;  Little  v.  Riley,  43  N. 

payment,  to  the  quality  of  the  things  H.  109;   Boyd  v.  Ellis,  11  Iowa,  97; 

to  be  paid,  to  the  person  to  whom  the  Gollins  Iron  Go.  v.  Burham,  10  Mich, 

payment  is  to  be  made,  to  the  effect  287 ;  Butler  v.  Uyer,  17  Ind.  77. 
of    payment    with    subrogation,    are        ^Ante,  §  401. 
governed  by  the  lex  loci  solutionis."        ^Penobscot  &  K.  B.  Go.  v.  Bartlett, 

Novation  consists  in  the  substitu-  12  Gray,  244,  71  Am.  Dec.  753. 
tion  of  a  new  debt  for  an  old.     "No- 
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thing  mortgaged  exists,  because,  apart  from  all  other  reasons, 
it  is  there  alone  that  payment  can  be  enforced ;  and  this,  though 
the  parties  both  reside  in  another  state.'  And  where  a  secur- 
ity is  given  in  pursuance  of  a  decree  of  a  court  of  justice,  it  is 
to  be  performed  at  the  place  where  the  court  exercises  its  ju- 
risdiction. * 

404.  Difficulties  when  place  of  performance  is  undetermined. 
— But  there  are  obligations  in  which  no  place  of  performance 
is  specified,  or  in  which  this  place  is  left  open.  Among  these 
are  engagements  to  render  particular  services  to  the  person, 
which  services  are  to  be  performed  wherever  the  obligee  is  resi- 
dent; engagements  to  work  at  movable  things,  the  removal  of 
which  things  the  parties  may  at  the  time  contemplate;  engage- 
ments for  the  sale  of  movables,  which  may  involve  transfer 
from  spot  to  spot ;  and  engagements  for  the  payment  of  money, 
in  which  the  payee  may  transfer  the  obligation  to  third  par- 
ties of  different  domicils,  or  where  he  may  change  his  own 
domicil.  Then,  on  the  other  hand,  there  are  obligations  whose 
place  of  performance  is  necessarily  fixed, — e.  g.,  work  to  be 
done  to  immovables,  the  building  of  houses,  the  cultivation  of 
land ;  in  which  cases  the  necessities  of  the  trajisaction  fix  abso- 
lutely the  place  of  performance ;  and  here,  unless  there  be  an 
express  agreement  to  the  contrary  by  the  parties,  is  to  be  found 
the  controlling  local  law.  It  is  not  as  to  such  cases,  therefore, 
as  those  last  noticed  that  doubt  arises.  It  is  as  to  the  former 
class,  where  there  is  no  place  of  performance,  either  prescribed 
by  the  express  agreement  of  the  parties,  or  exacted  by  the  ne- 
cessities of  the  case.  In  such  cases  it  becomes  necessary  to  dis- 
cover what  place  the  parties  contemplated  as  the  place  of 
performance,  for  this  works  an  implied  appointment  by  the 
parties  of  such  place  as  the  place  of  performance,  and  hence  a 
voluntary  siibmission  to  the  local  law  of  that  place.  In  this 
view  it  becomes  important  to  study  critically  each  obligation  at 
issue,  and  the  facts  from  which  it  springs. 

405.  When  principal  leaves  Ms  business  in  the  hands  of  a  gen- 
eral local  agent,  then  the  agent's  act  is  to  be  imputed  to  the 
principal. — Although  obligations,  in  their  primary  state,  are  in- 

^Qoddwrd  v.  Sawyer,  9  Allen,  78.  ment    of    the    principal    bond.     De 

See  Pine  v.  Umith,  11  Uray,  38.     But  Wolf  v.  Johnson,  10  Wheat.  367,  6  L. 

it  is  otherwise  when  a  foreign  mort-  ed.  343:  Hosford  v.  Nichols,  1  Paige, 

gage  is  taken  as  collateral  security  221.     Ante,  §  368;  post,  §  410. 

merely,   in  which  ease  the  place   of  ^Irvine  v.  Barrett,   2   Grant,   Cas. 

performance  is  the  place  of  the  pay-  73.     Post,  §  411. 
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sulated,  and  may  be  viewed  as  single  acts,  connecting  parties, 
in  other  respects  strangers  to  each  other,  in  some  particular 
transaction,  yet  in  modern  law  they  spring  very  largely  from 
certain  general  and  continuous  relations  which  the  parties  as- 
sume. Thus,  the  selling  agent  of  a  manufacturing  company  is 
its  permanent  representative,  and  is  under  a  constant  engage- 
ment to  receive  its  goods,  to  sell  them  in  the  best  way  he  can, 
and  to  pay  to  his  principal  the  proceeds.  So,  in  a  still  larger 
sense,  a  trustee  or  man  of  business  may  take  charge  of  the  en- 
tire ajffairs  of  another;  and  this  may  be  either  by  the  voluntary 
act  of  such  latter  person  desiring  to  be  relieved  of  care,  or  by 
act  of  the  law,  as  in  the  case  of  guardianships  and  commissions 
of  lunacy.  And,  when  the  agency  is  voluntary,  it  may  be  the 
result  of  a  contract,  or  of  an  act  of  trust  emanating  from  the 
grantor  alone,  without  contract  (negotiorum  gestio).  Then, 
beside  these  agencies,  which  parties  enter  into  specially  with 
each  other,  there  are  what  may  be  called  open  agencies,  as, 
where  banking  or  commission  business  is  done  in  behalf  of 
whomsoever  may  apply.  Now  the  form  of  agency  which  we 
have  here  to  consider  is  that  which  has  a  particular  place  or 
office  for  its  continuous  exercise.  And  wherever  this  place  of 
business  or  office  of  such  agent  is,  there,  according  to  the 
Roman  law,  is  the  local  law  that  governs  such  contract,  no  mat- 
ter what  may  be  the  domicil  of  the  parties:  "Si  quis  tutelant 
.  .  .  vel  quid  aliud,  unde  obligatio  oritur,  certo  loci  ad- 
ministravit,  etsi  ibi  domicilium  non  habuit,  ibi  se  debebit  de- 
fendere."^  This  office,  or  place  of  business,  under  whatever 
name  in  may  assume, — counting-room,  store,  or  office, — is  that 
which  the  agent  advertises  as  his  locality ;  is  that  on  which,  as  a 
general  thing,  his  sign,  as  agent,  is  placed;  is  that  at  which 
payments  are  received  and  made  by  him;  and  is  that  to  which, 
as  the  permanent  site  of  the  agency,  the  voluntary  submission 
of  the  parties  point  as  that  which  determines  the  local  law. 
The  agent  says :  "By  my  acts  I  appoint  this  place  as  that  in 
which  I  do  business,  and  what  I  here  do  is  controlled  by  the 
laws  that  here  obtain."  The  principal  says:  "I  accept  jow 
as  my  representative,  enveloped,  as  you  are,  in  the  laws  under 
which  you  thus  exist."  ISTow  the  agent's  individual  domicil  as 
a  person  may  be  on  the  other  side  of  a  river,  in  another  state, 
where  obtain  other  laws.  But,  notwithstanding  this,  his  ex- 
istence, as  an  agent,  is  in  the  place  where  he  does  business,  and 

iL.  19,  §  1,  de  jud.  (5,  1). 
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this  becomes  the  place  where  his  principal,  by  force  of  the  con- 
tract of  agency,  is,  for  this  purpose,  presumed  to  act,  and  the 
place  "where  the  obligation,  so  far  as  he  is  concerned,  has  its 
seat,  and  by  whose  local  laws,  when  the  principal's  position  is 
determined,  the  obligation  is  controlled.^ 

406.  Otherwise  as  to  traveling  agent. — It  should  be  remem- 
bered, however,  that  this  assumes  the  agent's  place  of  business 
to  be  definite  and  fixed,  and  that  he  is  clothed  with  full  pow- 
ers.^ Where  an  agent,  having  no  authority  to  complete  a  con- 
tract, obtains  orders  in  a  foreign  state,  which  orders  he  for- 
wards to  his  home  principal,  who  accepts  and  fills  them,  the 
seat  of  the  contract  is  in  the  state  in  which  the  principal  resides, 
— that  being  the  actual  place  of  sale.^  On  the  other  hand, 
where  an  agent  is  sent  to  a  foreign  country  with  full  power  to 
purchase  goods,  and  does  so,  the  seat  of  the  contract  is  the  place 
of  sale.^     The  same  distinction  applies  to  insurance  agencies. 


2See  Omngs  v.  Hull,  9  Pet.  607,  9 
L.  ed.  246;  AlUon  F.  &  L.  Ins.  Co.  v. 
Mills,  3  Wilson  &  S.  233. 

lit  has  been  ruled  by  the  Supreme 
Commercial  Court  of  Germany  that 
the  construction  of  a  foreign  man- 
date, so  far  as  concerns  the  relations 
between  principal  and  agent,  is  to  be 
governed  by  the  law  of  the  place 
from  which  the  mandate  proceeds. 
Revue  de  droit  int.  1874,  pp.  234  et 
seq.  But  the  principal's  domicil  con- 
trols in  eases  where  an  agent  has  no 
authority  to  buy  or  sell,  and  is 
charged  simply  with  the  reception 
and  transmission  of  offers,  the  right 
of  acceptance  and  objection  being  re- 
served to  the  principal.  Pardessus, 
No.  1354.  To  the  same  effect  are 
several  French  decisions  cited  by 
Fiore,  Op.  cit.  §  249. 

iByde  v.  Ooodnow,  3  N.  Y.  266. 
See  Backman  v.  Jenks,  55  Barb.  469. 
That  place  of  ratification  is  place  of 
contract,  see  post,  §  418J. 

iPaitison  v.  Mills,  1  Dow  &  C.  342, 

2  Bligh,  N.  R.  519,  31  Revised  Rep. 
49;  Albion  F.  &  L.  Ins.  Go.  v.  Mills, 

3  Wilson  &  S.  218;  Whiston  v.  Stod- 
der,  8  Mart.  (La.)  95,  13  Am.  Dec. 
281.  See  Eeebner  v.  Eagle  Ins.  Co. 
10  Gray.  131,  69  Am.  Dec.  308. 

"If  the  contract  is  completed  in 
another  state,  it  makes  no  difference 
in   principle  whether  the   citizen  of 


this  state  goes  in  person,  or  sends  an 
agent,  or  writes  a  letter,  across  the 
boundary  line  between  the  two 
states.  As  was  said  by  Lord  Lynd- 
hurst:  'If  I,  residing  in  England, 
send  down  my  agent  to  Scotland,  and 
he  makes  contracts  for  me  there,  it 
is  the  same  as  if  I  myself  went  there 
and  made  them.'  Pattison  v.  Mills, 
1  Dow.  &  C.  342,  363,  2  Bligh,  N.  R. 
519,  31  Revised  Rep.  49.  So,  if  a 
person  residing  in  this  state  signs 
and  transmits,  either  by  a  messenger 
or  through  the  postoffice,  to  a  person 
in  another  state  a  written  contract, 
which  requires  no  special  forms  or 
solemnities  in  its  execution,  and  no 
signature  of  the  person  to  whom  it 
is  addressed,  and  is  assented  to  and 
acted  on  by  him  there,  the  contract  is 
made  there,  just  as  if  the  writer  per- 
sonally took  the  executed  contract 
into  the  other  state,  or  wrote  and 
signed  it  there;  and  it  is  no  objec- 
tion to  the  maintenance  of  an  action 
thereon  here,  that  such  a  contract  is 
prohibited  by  the  law  of  this  com- 
monwealth." Gray,  Ch.  J.,  Millihen 
V.  Pratt,  125  Mass.  374,  28  Am.  Rep. 
241.  The  first  case  given  above, 
however,  assumes  a  general  agent,  or 
an  agent  with  power  to  complete  the 
transaction;  not  an  agency  without 
such  power. 
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When  the  agent  has  full  powers  to  close  a  contract,  the  seat  of 
the  agency  is  the  seat  of  the  contract.  When  he  has  to  refer 
the  decision  to  his  principal,  the  principal's  domicil  is  the 
seat  of  the  contract.* 

407.  Place  of  final  indebtedness  determines  on  litigated  ac- 
counts.— Complicated  questions  arise,  under  his  head,  where  a 
balance  is  to  be  determined  between  two  merchants  doing  busi- 
ness with  each  other  in  countries  with  different  local  laws.  In 
a  case  where  goods  had  been  consigned  by  a  Boston  merchant 
to  a  consignee  at  Trieste,  and  the  agent  of  the  consignee  ad- 
vanced at  Boston  a  sum  greater  than  the  goods  brought  when 
sold,  a  suit  was  brought  by  the  consignee  to  recover  the  balance. 
The  question  arising  as  to  what  was  the  rate  of  interest,  the 
court  held  that  this  depended  upon  where  the  balance  was  re- 
imbursable. This  being  ruled  to  be  in  Boston,  the  court  held 
that  the  Boston  rate  of  exchange  was  to  be  adopted.^  On  the 
other  hand,  it  has  been  ruled  in  Louisiana,  and  apparently  with 
more  correctness,  that  the  transaction  has  its  seat  at  the  place 
where  the  goods  are  sent  to  be  sold,  and  that  the  law  of  such 
place  must  control  the  question  of  interest  and  exchange  on  the 
balance  due.^  So,  a  party  advancing  money  for  another  is  en- 
titled to  be  repaid  at  the  place  of  advance,  and  in  conformity 
with  its  law.^     And  where  an  order  is  sent  to  a  correspondent 

iPost,  §§  465  et  seq.  obligation  is  for  the  benefit  of  the 

When  the  contract  is  made  through  principal,  who  can  revoke  it  at  any 

an  intermediary,  it  is  agreed  on  all  time  at  his  pleasure,  on  notice,  while 

sides  that  what  is  done  by  a  general  the  agent  may,  on  like  notice,  at  any 

agent  fully  authorized  is  considered  time    renounce.     But    whatever    we 

as  done  by  the  principal  in  the  place  may  think  of  this  reasoning,  yet  it  is 

where  the  agent  performs  the  com-  clear  that  while,  as  between  the  prin- 

mission.     When   the    commission    is  eipal  and  the  agent,  the  law  of  the 

given  by  letter,  the  contract  between  place  of  the  execution  of  the  contract 

the  principal  and  agent  is  complete  may  prevail  in  all  matters  not  bear- 

at  the  time  when  the  latter  accepts  ing  on  the  performance,  as  between  a 

and  undertakes  the  commission.    The  general  agent  and  third  parties  the 

reason  given   for  the  distinction  be-  law  is  ordinarily   (except  as  to  mat- 

tween   this    and    other    contracts    is  ters   of   performance   when   the   per- 

th.at.  when  an  agency  is  constituted  formance  is  in  a  foreign  state)   that 

it  is  presumed  that  the  principal  con-  of  the  place  of  the  agency.     Fiore, 

tinues  to  hold  to  it  until  he  revokes  Op.  cit.  §  248. 

it,  and  that  the  act  of  the  agent  in       ^Grant   v.    Bealey,    3    Sumn.    523, 

undertaking  the  commission  express-  Fed.  Cas.  No.  5,696. 
es    his    assent    unequivocally.        In        ^Ballister  v.  Hamilton,  3  La.  Ann. 

cases  of  sale  by  letter  the  two  con-  401. 

tractinc  parties  oblige  themselves  to       ^Boyle  v.  Zacharie,  6  Pet.  635,  8  L. 

do  a  particular  thing,  and  their  du-  ed.  527 ;  Lammse  v.  Barker,  3  Wheat, 

ties  are  reciprocal,  and  depend  upon  101,  4  L.  eJ.  343;  Yerker  v.  Wistar, 

the  accord  of  two  minds;  whereas,  in  16  Haz.  B.  Reg.  153. 
the  contract  of  agency,  the  primary 
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abroad  to  purchase  goods,  and  to  draw  on  the  principal  for  the 
price,  the  seat  of  the  contract  is  the  place  where  the  goods  are 
purchased,  and  the  money  advanced  for  their  payment;  and 
the  law  of  the  latter  place  determines  the  question  of  interest.* 

408.  Conflict  whether  principal's  death  revokes  power  of  at- 
torney.— In  Massachusetts  and  other  states  the  principal's 
death  revokes  a  letter  of  attorney,  and  hence,  after  such  death, 
all  acts  of  the  agent  are  invalid.  In  France,  and  in  Louisiana, 
such  acts  by  an  agent,  when  bona  fide,  are  good.  It  is  still  an 
open  question,  in  case  of  a  principal  dying  in  one  of  the  former 
states,  with  an  agent  acting  for  him  in  the  latter,  by  what  law 
the  acts  of  the  agent,  after  the  principal's  death,  would  be  gov- 
erned. Judge  Story  ^  argues  by  the  law  of  the  principal's  dom- 
icil.  Sir  K.  Phillimore^  thinks  by  the  law  of  the  agent's  dom- 
icil,  on  the  ground  of  the  "duty  as  well  as  the  expediency  of 
upholding,  wherever  it  is  possible,  bona  fide  transactions  with 
the  subjects  of  foreign  states."*  Fiore,*  however,  argues  that 
on  the  facts  stated  the  sale  would  be  valid  in  respect  both  to 
purchaser  and  third  parties.  The  contract  of  agency,  he  holds, 
is  performed  in  the  place  where  the  agent  resides,  and  hence 
the  law  of  such  place  is  to  determine  as  to  the  nature,  the  dura- 
tion, and  the  effect  of  the  mandate.  If  the  agent,  for  instance, 
should  reside  in  Italy,  there  would  be  no  doubt,  he  insists,  of 
the  validity  of  the  sale. 

Agency  as  to  common  carriers  is  hereafter  discussed.^ 

408a.  Creation  of  agency;  contracts  or  acts  of  agent. — An  in- 
strument or  a  contract  having  for  its  object  the  creation  of 
an  agency  presents  two  different  aspects, — one  involving  the 
reciprocal  rights  and  duties  of  the  immediate  parties  to  the 
contract ;  the  other,  the  reciprocal  rights  and  duties  of  the  prin- 
cipal and  third  persons  with  whom  the  agent  may  contract. 

The  general  principles  subsequently  discussed  for  the  ascer- 
tainment of  the  governing  law  of  contracts  generally  suffice  for 
the  determination  of  the  governing  law  of  an  instrument  or 

iLanusse  v.  Barker,  3  Wheat.  101,  3See   Westlake    (1878),    art.    218; 

4  L.  ed.  343.     See  also  Consequa  v.  and  see  also  a  note  by  Mr.  Guthrie, 

Fanning,  3  Johns.  Ch.  587,  17  Johns,  in  his  translation  of  Savigny,  p.  186. 

518,  8  Am.  Dec.  442.  Cf.  Wharton,  Agency,  §§  101  et  sea. 

iConfl.  L.  §  286d.  ■lOp.  eit.  §  335. 

21V.  508.  iPost,  §  471. 
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contract  creating  an  agency  in  its  first  aspect.  It  would  seem, 
therefore,  that  such  instrument  or  contract,  at  least  as  between 
the  principal  and  agent,  should  be  governed  by  the  law  of 
the  place  where  it  is  made  or  executed,  so  far  as  its  formal 
validity,^  and  the  capacity  of  the  principaP  to  make  it,  are 
concerned,  without  reference  to  the  intention  of  the  parties,  un- 
less it  has  reference  to  real  property,  in  which  case  it  is  gov- 
erned in  these  respects  by  the  lex  rei  sitce.^  So  far  as  its  va- 
lidity depends  upon  the  validity  of  the  acts  to  be  done  in  per- 
formance thereof,  it  is  governed  by  the  law  of  the  place  of  per- 
formance.* With  the  exception  last  mentioned,  the  obliga- 
tion or  construction  and  effect  of  the  instrument  or  contract,  at 
least  as  between  the  immediate  parties  thereto,  is  governed  by 
the  law  with  reference  to  which  the  parties  intended  to  con- 
tract, which,  in  the  absence  of  rebutting  circumstances,  is  pre- 
sumptively, but  not  necessarily,  the  law  of  the  place  of  per- 
formance. ^ 

1  There  do  not  seem  to  be  any  de-  tlie  validity  of  a  contract  for  the 
cisions  directly  in  point,  but  the  services  of  a  real  estate  broker,  to 
statement  of  the  text  is  a  plain  ap-  be  rendered  in  Pennsylvania,  were  to 
plication  of  the  rule  stated  in  post,  §  be  determined  by  the  law  of  Penn- 
427k.  sylvania.     The  validity  of  the   con- 

^Freemwn-'s  Appeal,  68  Conn.  533,  tract  was  attacked  upon  the  ground 
37  L.  R.  A.  452,  57  Am.  St.  Rep.  112,  that  the  agent  had  not  been  com- 
37  Atl.  420,  post,  §  427i,  note  8.  missioned  as  required  by  the  Penn- 

3  See  ante,  §  276b.  sylvania  statute  to  authorize  him  to 

*  Thus,  it  was  held  in  Alexander  act  as  such  agent.  It  does  not  ap- 
V.  Barker,  64  Kan.  396,  67  Pac.  829,  pear  where  the  contract  for  the 
that  a  contract  of  agency  in  respect  agent's  services  was  completed,  but 
to  lands  of  the  Cherokee  Nation  in  the  services  were  rendered  in  Penn- 
the  Indian  territory,   which  was  to  sylvania. 

be  performed  there,  but  which  was  6  A  contract  of  agency  accepted  by 
invalid  by  the  statute  law  of  the  the  agent  and  to  be  performed  in 
Cherokee  Indians,  was  nonenforce-  a  certain  state  is  governed  by  the 
able  in  Kansas,  whether  executed  in  laws  of  that  state  with  reference  to 
that  state  or  in  the  Cherokee  Na-  the  question  as  to  an  implied  agree- 
tion.  ment  to  pay  the  agent  for  his  serv- 

In  Angell  v.VanSchaiok,  132  N.  Y.  ices.  Martin  v.  Roberts,  36  Fed.  217. 
187,  30  N.  E.  395,  it  was  held  that 
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Thus  far,  no  difficulty  has  been  encountered  in  the  applica- 
tion of  the  general  principles,  to  an  instrument  or  contract  hav- 
ing for  its  object  the  creation  of  an  agency;  but  the  applica- 
tion of  these  principles  becomes  more  difficult  when  the  ques- 
tion arises  as  between  the  principal,  upon  one  side,  and  a  third 
person  with  whom  the  agent  has  contracted,  upon  the  other. 
Such  a  case,  theoretically  at  least,  presents  a  choice  between  the 
proper  law  of  the  contract  creating  the  agency  (which,  as  we 
have  seen,  is,  for  some  purposes,  the  lex  loci  contractus,  and  for 
others,  the  lex  loci  solutionis  of  that  contract),  and  the  lex  loci 
contractus  or  lex  loci  solutionis  of  the  contract  which  the  agent 
assumed  to  make.  But  while  an  additional  element  has  thus 
been  introduced  which  complicates  the  question,  it  is  believed 
that,  in  a  correct  view,  the  validity,  construction,  and  effect  of 
the  instrument  or  contract  creating  the  agency  are  governed 
by  the  same  law,  whether  the  question  arises  between  the  prin- 
cipal and  agent,  or  between  the  principal  and  a  third  person 
with  whom  the  agent  has  assumed  to  contract.  This  result 
seems  to  follow  from  the  principle  stated  and  explained  in  post, 
§  427f.  In  other  words,  the  validity  and  effect  of  the  instrument 
or  contract  creating  the  agency  are  matters  which  have  been 
predetermined  by  the  proper  law  of  such  instrument  or  con- 
tract before  they  enter  as  elements  into  the  contract  made  by 
the  agent.  The  construction  and  effect  of  the  instrument  or 
contract  creating  the  agency  include  the  question  as  to  the  ex- 
tent of  the  agent's  authority,  express  or  implied;  and  it  has 
been  expressly  held  in  at  least  one  carefully  considered  case,® 
and  assumed  in  another,^  that  the  authority  of  the  agent  to 

6  Pope  V.  nicker  son,  3  Story,  465,  related  to  the  implied  power  of  the 

Fed.  Cas.  No.  11,274.  agent.    So,  in  Owmgs  v.  Eull,  9  Pet. 

TGhatenay  v.  Brazilian  Submarine  607,   9   L.   ed.   246,   the   court   said: 

Teleg.  Co.  [1891;  C.  A.]   1  Q.  B.  79,  "Every  authority  given  to  an  agent 

60  L.  J.  Q.  B.  N.  S.  295,  63  L.  T.  or  attorney,  to  transact  business  for 

N.   S.  739,   39  Week.  Rep.  65.     The  his   principal,   must,   in  the  absence 

question  in  this  case  seems  to  have  of  any  counter  proofs,  be  construed 
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bind  his  principal  is  to  be  determined  by  the  proper  law  of  the 
instrument  or  contract  creating  the  agency,  even  when  the 
question  arises  between  the  principal  and  a  third  person  with 
whom  the  agent  has  contracted  at  another  place.  We  have  al- 
ready seen  that  the  intention  of  the  parties  {i.  e.,  of  the  prin- 
cipal and  agent)  is  the  ultimate  criterion  of  the  governing  law 
with  respect  to  the  construction  and  effect  (including  the  ex- 
tent of  the  agent's  authority)  of  the  instrument  or  contract 
creating  the  agency,  and  that  presumptively  the  parties  in- 
tended to  contract  in  this  respect  with  reference  to  the  law  of 
the  place  of  performance.  Since  the  locus  contractus  of  the 
agent's  contract  is  frequently,  if  not  generally,  the  locus  solu- 
tionis oi  the  instrument  or  contract  creating  the  agency,  it  is 
often  a  matter  of  practical  indifference  whether  the  capacity 
of  the  agent  be  referred  to  the  proper  law  of  the  former  or  of 
the  latter  contract.  It  must  be  remembered,  however,  that  the 
principle  that  the  lex  loci  solutionis  determines  the  construc- 
tion and  effect  of  the  instrument  or  contract  creating  the  agen- 
cy is  based  upon  the  presumed  intention  of  the  parties,  and  if 
that  presumption  is  overthrown  by  the  circumstances  of  a  par- 
te be  to  transact  it  according  to  the  same,  and  the  only  conflict  was  be- 
laws  of  the  place  where  it  is  to  be  tween  that  law  and  the  lex  looi  solu- 
done."  Here,  too,  it  will  be  observed  tionis  of  the  contract,  or  the  lean  fori. 
that  the  question  is  referred  to  the  lu  Eermaiw  v.  Mildred  (C.  A.)  L. 
law  governing  the  instrument  creat-  E.  9  Q.  B.  Div.  530,539,  51  L.  J.  Q.  B. 
iug  the  authority  with  respect  to  its  N.  8.  604,  47  L.  T.  N.  S.  318,  30 
construction  and  effect.  Week.    Rep.    862,    the    court,    while 

Howcott  V.  Kilbourn,  44  Ark.  213;  holding  that  a  contract  made  between 
ElUott  Nat.  Bank  v.  Western  &  A.  B.  an  English  firm  and  a  shipping  agent 
Co.  2  Lea,  679;  and  Brooke  v.  New  acting  for  an  Havana  firm  was  gov- 
York,  L.  E.  d  W.  B.  Go.  108  Pa.  529,  erned  by  the  law  of  England,  and 
56  Am.  Rep.  235,  1  Atl.  206,  seem  that  the  question  of  privity  between 
formally  to  refer  the  question  as  to  the  two  firms  was  also  governed  by 
the  agent's  capacity  to  the  lex  loci  the  law  of  England,  said  that  the 
of  the  contract  made  by  him;  but  in  Spanish  law  was  a  circumstance  to 
these  cases  the  lex  loci  contractus  of  be  taken  into  account  in  considering 
the  agent's  contract  and  the  lex  loci  the  nature  and  extent  of  the  agent's 
solutionis    of    his    agency    were   the  authority. 
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ticular  case,  there  may  be  a  conflict.  Thus,  in  the  celebrated 
case  of  Pope  v.  N'ickerson/  Judge  Story  applied  the  law  of 
Massachusetts,  where  the  vessel  was  owned  and  the  agency 
■created,  to  the  authority  of  the  master  of  a  vessel  to  bind  the 
owners  by  contracts  made  at  a  foreign  port.  Upon  the  other 
hand,  the  English  court  of  appeals®  determined  the  question 
as  to  the  implied  power  of  an  agent,  under  a  power  of  attorney 
executed  in  Brazil,  by  reference  to  the  law  of  England,  where 
the  contract  by  the  agent  was  made,  upon  the  ground  that 
England  was  the  place  of  performance  of  the  power  of  attor- 
ney. The  Master  of  the  EoUs  in  this  case  announced  the  doc- 
trine that,  when  the  intention,  gathered  from  the  instrument 
creating  the  agency,  appears  to  be  that  the  authority  shall  be 
acted  upon  in  foreign  countries,  its  extent  is  presumptively 
to  be  determined  by  the  law  of  the  particular  country  in  which 
it  is  acted  upon.  The  power  of  attorney  in  that  case  clearly 
contemplated  performance  in  England,  and  in  this  respect  the 
case  is  distinguishable  from  Pope  v.  Nicherson;  but  the  doc- 
trine was  expressly  extended  in  the  English  case  to  agencies 
to  be  performed  in  part  in  different  countries,  or  indifferently 
in  any  country,  the  particular  country  in  which  the  authority 
is  acted  upon  being  regarded,  pro  hac  vice,  as  the  locus  solu- 
tionis of  the  instrument  creating  the  agency.  But  even  ad- 
mitting that  the  presumption  in  favor  of  the  law  of  the  place 
of  performance  as  the  governing  law  of  the  instrument  or 
contract  creating  the  agency  can  be  carried  to  this  extent,  such 
presumption  may,  nevertheless,  be  overcome  by  an  express  stip- 
ulation or  circumstances  indicating  a  contrary  intention,  in 
which  case  it  becomes  practically,  as  well  as  theoretically,  nec- 
essary to  choose  between  the  proper  law  of  such  instrument  or 
contract    (which,   upon  this  hypothesis,   may  be   the   law   of 

8  3  Story,  465,  Fed.  Cas.  No.  11,274.    60  L.  J.  Q.  B.  N.  S.  295,  63  L.  T. 
^Chatenay  v.  Brazilian  Submarine   N.  S.  739,  39  Week.  Rep.  65. 
Teleg.  Co.   [1891;  C.  A.]   1  Q.  B.  79, 
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the  place  where  it  was  executed)  and  the  law  of  the  place 
where  the  agent  assumed  to  make  the  contract. 

The  principle  above  stated,  by  which  the  question  as  to  the 
agent's  authority  is  referred  to  the  proper  law  of  the  instru- 
ment or  contract  creating  the  agency  (which,  as  above  shown, 
is  ordinarily  the  lex  loci  solutionis,  but  may  be  the  lex  loci 
contractus,  of  such  instrument  or  contract),  rather  than  to  the 
law  of  the  place  where  the  agent  assumes  to  make  the  con- 
tract, may,  of  course,  be  defeated  by  a  local  statute  defining 
the  powers  of  agents,  if  expressly  or  by  construction  applica- 
ble to  all  contracts  made  by  agents  within  the  jurisdiction,  re- 
gardless of  the  place  where  the  agency  was  created. 

Assuming  that  the  contract  made  by  the  agent  is  within  his 
authority,  the  governing  law  with  respect  to  the  other  ele- 
ments of  that  contract  is  doubtless  to  be  determined  by  apply- 
ing directly  to  it  (not,  as  in  the  case  of  the  element  of  author- 
ity, to  the  instrument  creating  the  agency)  the  principles,  sub- 
sequently stated,  which  control  the  selection  of  the  governing 
law  as  between  the  lex  loci  contractus  and  lex  loci  solutionis. 

The  element  of  agency,  however,  may  affect  the  location  of 
the  locus  contractus  or  locus  solutionis  of  a  contract  made  by 
the  agent  with  a  third  person.  When  an  agent  makes  a  con- 
tract in  a  foreign  state  or  country,  its  locus  contractus  is  in 
such  state  or  country,  at  least  if  he  had  authority  to  make  it ;  ■"' 
and  this  seems  to  be  true  even  when  the  contract  was  origin- 
ally in  excess  of  his  authority,  but  has  been  ratified  by  the  prin- 
cipal at  his  home,  upon  the  theory  that  the  ratification  relates 
back,  and  is  equivalent,  to  the  original  authority.  ^^ 

lopattison  v.  Mills,  1  Dow.  &  C.  Bonnafee,   6  La.  Ann.   563,   54  Am. 

342,  2  Bligh,  N.  R.  519,  31  Revised  Dec.  573;   McLane  v.  His  Creditors, 

Rep.  49;  Alhion  F.  &  L.  Ins.  Co.  v.  47  La.  Ann.  164,  16  So.  764;  Erman 

Mills,  3  Wilson  &  S.  213.     See  also  v.  Lehman,  47  La.  Ann.-  1651,  18  So. 

post,  §  467a.  650. 

iiW/iisiore    V.    Stodder,    8    Mart.       This   rule  was   applied   in   Qolson 

(La.)   95,  13  Am.  Dee.  281;  Dord  v.  v.  Ebert,  52  Mo.  260,  though  it  was 
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When,  however,  the  agent  has  no  authority  to  make  a  con- 
tract, and  does  not  assume  to  do  so,  but  merely  receives  and 
forwards  an  order  to  his  principal,  which  is  accepted  by  the 
latter,  the  locus  contractus  is  at  the  place  where  the  offer  or 
order  is  so  accepted  by  the  principal.  ^^ 

409.  Insulated  acts  determined  by  their  particular  law. — In- 
sulated acts  are  not  bound,  as  in  the  last-mentioned  class,  to  a 
particular  continuous  place  of  business,  previously  accepted  by 
the  parties.  They  are,  in  their  nature,  complete  in  themselves, 
called  into  action  eacb  by  its  own  specific  demand  and  promise. 
To  these  the  idea  of  the  old  Roman  obligation  distinctively  ap- 
plies: "Will  you  do  this  thing?"  "I  will  do  this  thing." ^ 
What  we  then  have  to  consider  is,  what  is  the  seat  of  the  obli- 
gation in  such  cases. 

410.  Obligation  assumed  at  domicil  to  be  performed  there,  un- 
less otherwise  provided. — Where  a  person  assumes  an  obligation 
at  his  own  domicil. — When  there  is  no  other  place  of  perform- 
ance indicated,  the  law  of  that  domicil  controls  the  contract  so 
far  as  concerns  the  mode  of  its  performance.^  Thus,  where  a 
domiciled  citizen  of  Massachusetts  applied  to  a  domiciled  citi- 
zen of  New  York  for  a  loan,  which  the  latter  agreed  to  give, 
and  wrote  to  the  former  to  send  him  a  note  and  mortgage  of 
the  estate,  which  was  done,  and  the  money  sent,  it  was  held  that 
the  seat  of  the  contract  was  in  Massachusetts.^  This  law, 
however,  is  the  law  of  such  domicil  at  the  time  of  the  transac- 
tion ;  not  the  law  of  any  subsequent  domicil  to  which  the  party 
may  remove.  A.,  in  Philadelphia,  makes  a  promissory  note  in 
-which  no  place  of  payment  is  specified,  and  which  is  therefore 
payable  in  Philadelphia.     On  this  hypothesis,  the  obligation 

understood    at    the   time    the    agent  County  v.  Colby,  12  N.  H.  520 ;  Dyke 

made  the  contract  that  it  was  sub-  '^^  l<lr%e  R.  Co.  45  N.  Y.  113,  6  Am. 

•    i  i         +•«„„+;,,«      T+  ■■„<.=  «nnr.-rA  ^^p.  43;  PotteT  V.  Tollman,  35  Barb, 

ject  to  ratification.     It  was  accord-  jg^i-.    p^^^^   ^     Wallhridge,    16   Ind. 

ingly  held  that  the  contract  was  not  147.  ^oyd  v.  Ellis,  11  Iowa,  97;  Hy- 
subject  to  the  statute  of  frauds  of  att  v.  Bank  of  Kentucky,  8  Bush, 
the  state  in  which  it  was  ratified  by  193.  For  a  series  of  French  rulings 
,,  ...  that  the  effect  of  such  contract  is  de- 

tne  principal.  terminable  by  the  lex  looi  contractus, 

12  See  post,  §  486a.  see  Fiore,  Op.  cit.  pp.  673  et  seq. 

^Pine  V.  Smith,  11  Gray,  38.     See 

iSee  Maine,  Ancient  Law,  4th  ed.   ante,   §   402;    Goddard  v.  Sawyer,   9 
(1870)   p.  32S.  Allen,  78. 

J-Ante,    §    401;    Bank    of     Orange 
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is  governed  as  to  payment  by  the  law  in  force  in  Philadelphia. 
But,  subsequently  to  the  assumption  of  the  obligation,  A.  shifts 
his  domicil  to  ]!^ew  York.  He  does  not,  however,  change  by 
this  the  law  applicable  to  his  obligation  entered  into  in  Phila- 
delphia. The  latter  law,  i.  e.,  that  in  force  in  Philadelphia, 
continues  to  adhere  to  the  obligation,  even  though  A.,  between 
assumption  and  performance,  has  changed  his  domicil,  or 
though  he  has  died,  and  his  estate,  which  is  responsible  for  his 
obligations,  has  descended  to  representatives  who  are  domiciled 
in  another  state.*  Or,  to  go  back  to  a  case  in  Ulpian:  A 
woman,  domiciled  at  Rome,  borrowed  money  in  that  city. 
After  her  death,  her  estate  descended  to  her  daughter,  who  was 
domiciled  in  one  of  the  provinces.  In  this  case,  the  special 
forum  (judicati  actio),  carrying  with  it  to  the  case  the  particu- 
lar local  law,  was  ruled  still  to  remain  at  Rome,  because,  says 
Ulpian,  the  obligor  had  herself  selected  Rome  for  this  pur- 
pose. * 

411.  Dating  at  particular  place  not  conclusive;  though  other- 
wise when  a  place  of  performance,  other  than  the  place  of  con- 
tract, appears  in  the  contract. — The  mere  dating  at  a  particular 
place  is  not  conclusive.^  Even  as  to  negotiable  paper,  evi- 
dence, so  far  as  concerns  accommodation  parties,  may  be  re- 
ceived to  contest  such  date.  Thus,  in  a  case  in  Virginia,  the 
evidence  was  that  a  paper  was  signed  in  blank  in  Virginia,  and 
sent  to  Maryland  to  be  filled  up  there.  It  was  so  filled  up 
there,  and  at  the  same  time  and  place  was  indorsed  by  the 
payee  to  the  holders,  for  value,  the  note  being  in  fact  for  the 
accommodation  of  the  payee.  This  was  held  to  be  a  Maryland 
contract,  to  be  governed  by  the  Maryland  law,  though  the  note 
was  headed  W.,  a  place  in  Virginia.^  But  when  a  place  of 
performance,  not  that  of  the  obligor's  domicil,  or  of  the  sol- 
emnization of  the  instrument,  is  expressed  or  implied,  then  the 
law  of  such  place  of  performance  prevails  so  far  as  concerns 
the  terms  of  performance.*  Thus,  official  bonds  of  navy 
agents  are  payable  at  Washington;  and  though  executed  at 
New  Orleans,  the  domicil  of  the  obligor,  they  are  governed, 

spotter  V.  Tallman,  35  Barb.  182;  iWharton,    Ev.    §    977.     Post,    §§ 

Short  V.  Trabue,  4  Met.    (Ky.)    299;  457-464. 

Savi^y,   §  370,  citing  to  tMs  point  ^Fant  v.  Miller,  17  Gratt.  47.     See 

L.  19,  pr.  de  jud.   (5,  1)  ;  L.  2,  G.  de  other  cases  cited  in  Wharton,  Ev.  § 

jirisdict.     (3,    13);    Bethmann-Holl-  977. 

weg,  Verauche,  No.  1,  p.  24.  ^See  ante,  §  401. 

4L.  45,  de  jud.   (5,  1). 
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not  by  the  law  of  Louisiana,  but  by  the  common  law  in  force  at 
Washington.  * 

412.  Place  of  business  may  prevail  over  domicil. — ^When  the 
obligor  assumes  the  obligation  away  from  his  domicil. — An  ob- 
ligation may  be  entered  into  in  a  place  not  the  obligor's  dom- 
icil; and  yet,  in  subordination  to  the  laws  of  this  place  the 
obligation  may  have  been  framed.  In  such  case,  as  between 
the  law  of  domicil,  and  that  of  the  place  of  solemnization,  the 
latter  is  to  prevail.  This,  according  to  Savigny,  arises  when 
a  merchant  conducts  a  course  of  business  at  a  place  where  he  is 
not  domiciled,  but  which  he  makes  his  special  residence  for  the 
purpose  of  such  business,  and  in  which  the  understanding 
arises  that  he  will  forward  the  goods  he  sells  from  this  special 
residence;  by  which  course,  he  and  the  party  knowingly  deal- 
ing with  him  subject  the  transaction  to  the  laws  of  this  special 
residence.  Ulpian  so  states  this  rule,  qualifying  it  by  the  ex- 
ception hereafter  to  be  noticed,  that  a  mere  transient  traveler 
is  not  in  this  respect  bound  by  the  local  laws  of  any  place 
through  which  he  may  pass :  "  .  .  .  durissimum  est  quot- 
quot  locis  quis  navigans,  vel  iter  faciens,  delatus  est,  tot  locis 
se  defendi.  At  si  quo  constitit,  non  dico  jure  domicilii,  sed 
tahernulam  .  .  .  oflicinam  conduxit,  ibique  distraxit, 
egit;  defendere  se  eo  loci  dehehit."^  In  such  case,  the  forum 
contractus  prevails,  because  it  is  in  the  special  contemplation 
of  the  parties.  ^ 

413.  Public  officer's  debts  governed  by  law  of  place  of  con- 
tract.— But  all  this  depends  on  the  inference  of  mutual  intent 
to  be  drawn  from  circumstances.  According  to  Savigny,  this 
inference  is  in  favor  of  the  place  of  contract  in  the  following 
case: 

Where  a  public  officer,  whose  domicil  is  the  residence  of  his 
family  in  another  place,  remains  for  months  at  the  place  of  his 
official  duties.  In  such  case,  debts  incurred  by  him  for  his 
personal  subsistence  (Schulden  die  sich  auf  sein  taglichen  Leb- 
ensunterhalt  beziehen)  are  subject  to  the  law  of  the  place 
where  they  were  thus  contracted,  i.  e.,  the  place  of  his  official 

*Ooa!  V.  United  States,  6  Pet.  172,        IL.  19,  §  2,  de  jud.   (5,  1). 
8    L.    ed.    359;     Duncan    v.   United        ^Savigny,  §  370;  Donel.  Com.  xvii. 

Stages,  7  Pet.  435^  8  L.  ed.  739 ;  ?7m*-  c.    14;    Bruns,    Obligationsreeht,    in 

ed  States  v.  Stephenson,  1  McLean,  Holtzendorfif's  Eneyc.   Jjeipzig,   1870, 

4G2,  Fed.  Cas.  No.  16,386.     See  ante,  p.  314. 
§  403. 
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duties.     And  this,  whether  he  be  an  officer  of  the  executive 
department  or  a  member  of  the  legislature. 

414.  Watering-place  debts  governed  by  law  of  place  of  con- 
tract.— It  is  held,  also,  by  Savigny,  that  when  a  person  incurs 
debts  for  family  purposes  when  at  a  watering-place,  the  law  of 
the  latter  place  determines.  But  it  is  otherwise  when  debts 
relate  to  business  transactions,  whose  consummation  can  only 
be  expected  at  his  domieil.^ 

415.  Rule  not  dependent  on  time  of  residence. — ]!Tor,  in  such 
special  cases,  is  any  longer  stay  required  to  invest  the  case  with 
the  law  of  the  place  than  is  natural  under  the  peculiar  circum- 
stances. ,  Thus,  it  is  incidental  to  a  traveler's  relation  that  his 
stay  at  hotels  should  be  only  brief.  He  remains  at  such  places 
simply  in  transitu.  Such  buildings  are  designed  for  transient 
accommodation.  In  such  cases,  the  usage  is  that  the  traveler 
is  to  pay  before  leaving  the  house.  The  place  of  performance 
is  hence  the  place  where  the  obligation  is  incurred.  And, 
hence,  the  law  of  the  place  applies,  in  spite  of  the  obligor's  dis- 
tinct domicil,  even  though  his  stay  be  only  for  a  few  hours. 

415a.  What  to  be  regarded  as  place  of  performance. —  When 
no  place  of  performance  is  designated,  either  expressly  or  by 
implication,  the  contract,  according  to  the  great  weight  of  au- 
thority, is  to  be  treated  as  though  it  were  performable  at  the 
place  where  made,  for  the  purposes  of  those  principles  and 
rules  governing  the  choice  of  laws  that  are  based  upon  the  pre- 
sumed intention  of  the  parties.^  Sometimes  this  proposition 
is  put  in  the  form  that,  in  the  absence  of  circumstances  in- 
dicating the  contrary,  the  place  of  making  a  contract  is  pre- 
sumably the  place  of  performance;^    and  sometimes  in  the 

iSavigny   refers  on  this   point  to  [1891;   C.  A.]   1   Q.  B.  79,  60  L.  J. 

Bethmann-Hollweg's    Essay,    pp.    24,  q.  g,  jj.  S.  295,  63  L.  T.  N.  S.  7.3b, 

^-  39  Week.  Rep.  65. 

iSee  cases  cited  infra,  notes  2  and  iPritchard   v.    Norton,    106   U.   S. 

3;  and  see  also  post,  §  451d,  where  124,  27  L.  ed.   104,   1   Sup.  Ct.  Rep. 

the  principle  is  applied  to  the  con-  102;  LevAs  v.  Headley,  36  111.  433,  87 

tracts  of  the  different  parties  to  bills  Am.   Dec.   227;    New   York   Security 

and  notes.     See  contra,  Chatenay  v.  d  T.  Go.  v.  Davis,  96  Md.  81,  53  Atl. 

Brazilian      Bubmarine      Teleg.      Co.  669;  Glarh  v.  Searight,  135  Pa.  173, 
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form  that,  when  no  place  of  payment  is  designated,  or  the  con- 
tract is  performable  generally,  the  law  of  the  place  where  the 
contract  is  made  governs  (meaning  that  it  governs  even  with 
respect  to  those  matters  that  would  otherwise  he  governed  by 
the  law  of  the  place  of  performance).*  The  latter  form  of 
statement  is,  perhaps,  the  more  accurate,  but  it  is  practically 
immaterial  which  form  is  adopted,  since  either  subjects  the 
contract,  presumably  at  least,  to  the  law  of  the  place  where  it 
is  made.  This  result,  however,  is  based  upon  the  presumed 
intention  of  the  parties  to  contract  with  reference  to  that  law, 
and,  occasionally,  the  fact  that  the  parties  were  only  tran- 
siently at  the  place  where  the  contract  was  made,  and  were 
domiciled  elsewhere,  has  been  regarded  as  sufficient  to  over- 
come the  presumption,  and  subject  the  contract  to  the  law  of 
the  domicil  with  respect  to  those  matters  whose  governing  law 
is  dependent  upon  the  intention  of  the  parties.*  So,  the  na- 
ture of  the  contract  may  be  such  as  to  definitely  fix  the  place 
of  performance.  Thus,  a  contract  of  subscription  to  the  stock 
of  a  corporation  is  presumably  performable  at  the  domicil  of 
the  corporation,  wherever  it  may  be  made.® 

A  different  case  is  presented  when  a  contract  is  performable 
partly  in  one  place  and  partly  in  another.  While  it  is  frequent- 
ly stated  in  broad  terms  that  in  such  case  the  law  of  the  place 
where  the  contract  is  made  will  govern,  unless  a  clear  mutual 

20   Am.   St.   Rep.   868,    19   Atl.   941;  R.   I.   740,  27  Am.   St.  Rep.  777,   19 

Tillinghast  v.  Boston  &  P.  R.  Lumber  Atl.  530;  Bryant  v.  Edson,  8  Vt.  325, 

Co.  39  S.  C.  484,  22  L.  R.  A.  49,  18  30  Am.  Dec.  472;   Wilson  v.  Lazier, 

S.  E.  120;  Shipman  v.  Bailey,  20  W.  11  Gratt.  482. 

Va.  144.  See  also  post,  §  451d,  with  refer- 

See  also  post,  §  451d,  with  refer-  ence  to  bills  and  notes, 

ence  to  bills  and  notes.  *Vanzandt  v.  Arnold,  31  Ga.  210; 

sShort   V.    Trabue,   i   Met.    (Ky.)  but  see  post,  §  452b,  note  1. 

299;  Stickney  v.  Jordan,  58  Me.  106,  ^Castleman  v.  Tempteman,  87  Md. 

4  Am.  Rep.  251 ;  Orcutt  v.  Bough,  54  546,  41  L.  R.  A.  367,  67  Am.  St.  Rep. 

N.  H.  472;   Pomeroy  v.  Ainsworth,  363,   40  Atl.   375;    and   see  ante,   § 

22  Barb.  118;   Barrett  v.  Dodge,   16  105§. 
Vol.  II.  CoNPL.  of  Laws — 56. 
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intention  is  manifested  that  it  shall  be  governed  by  the  law  of 
some  other  place,*  yet  the  principle  deducible  from  the  ac- 
tual decisions  upon  the  point  seems  to  be  to  refer  (presumably, 
of  course)  to  the  law  of  each  place  of  performance  such  mat- 
ters as  relate  specifically  and  exclusively  to  performance  at 
that  place;  and  to  refer  all  other  matters  of  performance  to  a 
common  law,  without  reference  to  the  place  where  the  partic- 
ular act  or  occurrence  that  gives  rise  to  that  question  may  have 
happened.  To  illustrate  by  a  carrier's  contract:  If  the  ques- 
tion relates  specifically  and  solely  to  delivery  (e.  g.,  what  con- 
stitutes a  delivery  by  the  carrier),  it  is  presumptively  to  be 
determined  by  the  law  of  the  place  of  delivery ;  but  if  the  ques- 
tion relates  to  the  general  liability  of  the  common  carrier  as 
such  under  a  stipulation  (e.  g.,  a  stipulation  limiting  its  com- 
mon-law liability)  that  is  equally  applicable  to  all  parts  of 
the  performance,  it  is — subject  to  exceptions  based  upon  the 
public  policy  of  the  forum — ^to  be  determined  by  the  same 
law  (chosen  with  reference  to  the  expressed  or  presumed  in- 
tention of  the  parties),  without  reference  to  the  place  where 
the  act  or  occurrence  that  gives  rise  to  the  question  in  the 
particular  case  may  have  taken  place.  Thus,  for  instance, 
the  validity  of  such  stipulation  may  have  been  called  in  ques- 
tion by  an  injury  to  goods  in  the  state  or  country  in  which 
the  transportation  commenced,  in  that  through  which  the  route 
extended,  or  in  that  in  which  the  transportation  terminated, 
but  in  either  case  the  validity  of  such  stipulation,  with  the  ex- 
ception already  noted,  is  to  be  determined  by  the  same  law.'^ 

iBartlett  v.  Collins,  109  Wis.  477,  and  delivered  and  partly  performed 

83  Am.  St.  Rep.  928,  85  N.  W.  703.  by  a  payment  of  money  in  that  state. 

And  this  rule  is  frequently  applied  although  the  parties  are  described  as 

when   the   contract   is   in   part   per-  residents  of  another  state  in  which 

formable   in  the   state  where   made,  the  payments  agreed  upon  are  to  be 

Thus,  the  law  of  Maine  governs  a  made.    Carey  v.  Mackey,  82  Me.  516, 

contract  of  separation  between  hus-  9  L.  R.  A.  113,  20  Atl.  84.     And  see 

band  and  wife,  temporarily  abiding  post,  §  471b. 

there,  where  the  contract  was  made  '  See  post,  %  471b,  for  application 
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It  is  to  be  observed  that  the  foregoing  distinction  is  appli- 
cable only  to  contracts  which  expressly,  or  by  clear  implication, 
contemplate  performance  in  two  or  more  jurisdictions,  and 
not  to  contracts  which  designate  no  place  of  performance,  ei- 
ther expressly  or  by  implication. 

416.  By  Savlgny,  place  of  delivery  of  goods  is  place  of  per- 
formance.— ^In  the  case  of  commercial  travelers. — In  such  cases 
a  business  house,  which  has  its  own  well-known  local  seat  (e. 
g.,  manufacturing  establishments,  insurance  companies,  im- 
porting houses,  jobbers,  publishers),  sends  out  an  agent,  who 
may  either  be  a  member  of  the  firm  or  corporation,  or  a  clerk,, 
to  travel  on  its  behalf,  to  solicit  orders,  and  to  enter  into  con- 
tracts for  the  sale  of  goods,  or,  in  a  particular  case,  for  the 
effecting  of  insurances.  Now,  here  a  conflict  at  once  springs 
up.  Is  the  seat  of  the  contract,  which  determines  its  appli- 
catory  local  law,  to  be  the  place  where  the  contract  was  entered 
into,  or  the  place  where  the  goods  (or,  in  case  of  insurance,  the 
policy)  were  received,  or  the  place  from  whence  they  were  is- 
sued? Savigny  declares  for  the  latter  position.-^  Two  rules 
of  the  Eoman  law  he  cites  to  sustain  his  view :  1st,  the  risk  of 
accidental  loss  is  shifted  to  the  vendee  from  the  moment  of  the 
inception  of  the  transfer;^  and  2d,  the  execution  of  a  contract 
for  the  delivery  of  movables  can  only  be  compelled  at  the  place 
where  the  goods  lie.  The  present  Prussian  law  is  distinct  to 
this  effect.  It  provides  that  the  title,  and  all  risks  as  to  pos- 
session, pass  to  the  purchaser  at  the  time  the  goods  are  for- 
warded to  him;  provided  he  either  designates,  or  may  be 
presumed  tacitly  to  approve,  the  mode  of  forwarding.* 

That  in  cases  of  insurance  the  law  binding  the  insurer  is  that 
of  the  seat  of  his  principal  office  will  be  hereafter  seen.* 

417.  So,  in  our  own  law. — It  has  been  frequently  held  in  this 
country  that  delivery  of  goods  at  a  railway  depot,  directed  to 
the  vendee,  is  such  a  performance  as  to  make  the  law  of  the 

of  this   distinction  to  carrier's  con-        3A.  L.  R.  i.  11,  §§  128-133. 

tracts;  and  post,  §  467e,  for  its  ap- 

,....,.,.  As  to  agents    contracts  eenerallv. 

plication  to  contracts  of  insurance.  f                             &    cinn;,, 

'^  see  ante,  §  408a. 

IVIII.  §  390. 

2§  3,  Inst,  de  emp.   (3,  23).     Not       iPost,  §  465. 
from  the  moment  of  contract,  as  Sa- 
vigny's  rendering  might  imply.  But  see  post,  §§  467a-467m. 
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place  of  such  delivery  decisive.^  In  a  suit  in  ITew  York,  in 
1869,  for  the  price  of  liquors  sold  by  the  plaintiff,  domiciled  in 
]N"ew  York,  to  the  defendant,  domiciled  in  Vermont,  it  ap- 
peared that  the  liquors  were  obtained  on  the  defendant's  or- 
ders, given  by  him  in  Vermont  through  the  plaintiff's  agent, 
who  was  traveling  to  solicit  orders,  but  had  no  right  to  sell 
liquors.  The  orders  were  given  at  the  defendant's  hotel, 
where  the  price  and  amount  were  fixed,  which  orders  the  agent 
forwarded  to  the  plaintiff  in  l^ew  York,  who  there  filled  them, 
and  forwarded  the  liquors.  It  was  held  that  the  contract, 
which,  if  its  seat  were  in  Vermont,  would  be  void  under  the 
Vermont  statute,  had  its  seat  in  ISTew  York,  and  under  the  New 
York  law  was  valid.  "The  transaction,"  said  Mr.  Justice 
Bockes,  "had  no  binding  force  until  the  order  or  request  was 
filed  in  ISTew  York."  "The  property,  on  due  delivery  on  the 
railroad  or  steamboat,  as  directed,  became  the  property  of  the 
defendant,  subject  only  to  the  plaintiff's  right  of  stoppage  in 
transitu."^ 

III.  When  law  of  place  of  contract  binds. 

418.  Place  of  contract  determines  interpretation,  and  gener- 
ally mode  of  solemnization. — We  have  already  seen  that  while 
the  law  of  place  of  performance  determines  the  mode  as  well  as 
the  legality  of  performance,  the  interpretation  of  the  words  of 
a  contract,  so  far  as  they  indicate  the  meaning  of  the  parties,  is 
usually  settled  by  the  lex  lad  contractus.  In  other  words, 
while  the  lex  loci  solutionis  determines  whatever  relates  to  the 
operation  of  the  contract,  the  lex  loci  contractus  determines 
whatever  relates  to  the  form  of  expression.^  The  lex  loci  so- 
lutionis determines  application.  The  lex  loci  contractus  solves 
ambiguities,  and,  when  it  is  the  place  of  solemnization,  de- 
termines formalities.^ 

418V2-  Place  of  ratification  is  place  of  contract. — As  is  else- 
where illustrated,  a  contract  made  in  one  state,  to  be  fulfilled 
there,  subject  to  ratification  in  another  state,  is,  when  ratified, 
to  be  interpreted  by  the  laws  of  the  first  state.  ^ 

iPost,  §  486.     See  Finch  v.  Mans-  401.     See  further,  as  to  the  place  of 

field,  97  Mass.  89;  Suit  v.  Woodhall,  sale   of   intoxicating   liquor,   post,    § 

113  Mass.  391.     [As  to  place  of  con-  486a. 

tract  of  sale,  generally,  see  ante,   §  i  See,  however,  post,  §  439a. 

408a.]  2Pos«,     §     433.     See     GillUand    v. 

^Backman  v.  Jenks,  55  Barb.  469;  Phillips,  1  S.  C.  N.  S.  152. 

Dolan  V.  Green,  110  Mass.  323;  Hyde  lAnte,  §  406:  post,  §  465;  Hyde  v. 

V.  Goodnow,   3  N.  Y.  266.     Ante,   §  (loodnoir,   3  N.  Y.  266;   Hildr'eth  v. 
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419.  Place  of  registry  may  be  place  of  contract. — It  is  argued 
by  Savigny  that  when  by  local  legislation  certain  forms  are 
necessary  to  the  validity  of  certain  contracts  (e.  g.,  registry, 
enrolment,  acknowledgment  before  a  magistrate  or  notary), 
then  the  place  where  those  forms  are  complied  with  is  to  be  re- 
garded as  the  place  of  contract.''  It  certainly  is,  so  far  as  the 
registry  is  prescribed  by  the  legislature  in  order  to  give  addi- 
tional security  to  the  transmission  of  property,  and  so  far  as 
the  registry  takes  place,  as  is  almost  universally  the  case,  in  the 
place  of  the  situation  of  the  property.  Property,  both  movable 
and  immovable,  as  we  have  seen,  so  far  as  its  assignment  is  con- 
cerned, is  governed  by  the  lex  situs,  and,  as  the  registry  is  in 
the  situs,  is  governed  by  the  law  of  the  place  of  registry.  In 
this  sense  we  may  say  that  the  place  of  registry  indicates  the 
law  that  governs  contracts  for  the  transmission  of  property; 
and  the  same  may  be  said  of  the  registry  of  marriages.  At  the 
same  time  we  can  conceive  of  cases  in  which  the  registry  is  in 
a  different  place,  with  distinct  law,  from  that  which  governs 
the  transaction  registered.  In  such  ease  the  rule  above  stated 
does  not  apply. 

420.  So,  of  place  of  attestation. — The  question  sometimes 
arises  as  to  which,  in  cases  of  conflict,  is  to  be  regarded  as  the 
place  of  contract, — that  of  the  formal  attestation  of  an  instru- 
ment, or  that  where  the  parties  came  to  a  final  and  siibstantial 
assent  It  is  maintained  by  Hertius^  that  this  depends  upon 
whether  the  final  execution  is  merely  for  evidential  purposes, 
or  is  necessary  to  the  validity  of  the  instrument.^  In  the  first 
ease,  the  place  where  the  instrument  is  thus  attested  (i.  e., 
that  in  which  particular  formalities  are  attached  to  it  merely 
to  enable  it  to  be  put  in  evidence)  is  not  to  be  regarded  as  the 
place  of  contract.^  In  the  second  case,  where  such  attestation 
is  necessary  to  the  validity  of  the  instrument,  then,  as  has  been 
seen,  the  place  of  attestation  is  that  of  contract,  though  the 
prior  preparatory  paper  is  admissible  for  purposes  of  interpre- 
tation. But  to  this  rule  should  be  applied  the  exception  no- 
ticed in  the  preceding  section. 

Shepard,    65    Barb.    265;    Golson   v.        sTo   this  effect   is  a  judgment  of 

Ehert,    52   Mo.    260.      See   Wharton,  the  Suijreme  Court  at  Jena,  on  Octo- 

Ageney,  §  77.  ber  26,   1826,  cited  by  Bar,  p.  267; 

iSavigny,  viii.  371.  and  also  Massg,  il.  p.  138;  Foelix,  i. 

iIV.  55.  p.  238;  Mittermaier,  1.  §  36. 

2See  also  3  Burge,  Colonial  &  For- 
eign Laws,  p.  775;  Bar,  p.  266. 
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421.  Place  of  acceptance  of  proposition  is  place  of  contract. — 

Supposing  that  the  parties  to  an  alleged  contract  are  living,  at 
the  time  of  the  contract,  in  different  places,  and  that  they  nego- 
tiate by  letters,  the  quesion  arises,  which  place,  in  case  of  con- 
flict, is  to  be  regarded  as  giving  the  applicatory  law.  "Where 
the  transaction  consists  in  a  proposition  from  one  party  and 
an  acceptance  from  the  other,  the  law,  Savigny  answers,  is  that 
of  the  place  to  which  the  proposition  is  sent  and  from  which 
the  receiver  forwards  his  assenting  reply.  ^  It  is  at  this  place 
that  the  purposes  of  the  parties  for  the  first  time  coalesce.  The 
same  rule  applies  where  the  proposition  is  made,  not  in  writ- 
ing, but  through  a  messenger,  and  where  a  written  contract 
signed  by  one  party  is  forwarded  to  be  signed  by  the  other,  and 
where  a  bill  or  promissory  note  is  submitted  to  a  party  for  his 
signature.  In  each  of  these  cases,  the  place  where  one  party 
assents  to  the  other's  proposition  is  the  place  of  contract,  so  far 
as  the  particular  transaction  between  the  two  parties  is  con- 
cerned. And  if  from  this  or  other  circumstances  we  can  infer 
that  the  place  of  such  acceptance  was  regarded  by  the  parties 
as  the  place  in  which  the  matter  was  to  be  determined,  then 
the  law  of  such  place  is  the  lex  loci  corvtractus,  and  is  also  the 
lex  loci  solwtionis,  so  far  as  concerns  the  acceptor's  liability.^ 

IVIII.  §371.     See  aXso  U'Intyre  \.  Gray,   131,  69  Am.  Deo.  308;   M'In- 

Parks,  3  Met.  207.  tyre  v.  Parks,  3  Met.  207;  Maotier  v. 

Frith,  6  Wend.  103,  21  Am.  Dee.  262; 

See  also  post,  §§  422a,  447a.  Vassar  v.  Camp,  14  Barb.  341 ;  GUu-k 

V.  Dales,  20  Barb.  42;  Hamilton  v. 

aSavigny,   viii.    §    371;    Meier,    p.  Lycoming  Mut.  Ins.  Go.  5  Pa.  339; 

159;    Lauterbach,    de    nuncio,    §    25  ^^iston  v.  Stodder,   8  Mart.    (La.) 

(Diss.  T.  3  N.  107)  ;   Puchta,   Pan-  95:  13  Am.  Dee.  281;  Malpica  v.  Mc- 

dect.  §  251;  Wening,  Archiv,  f.  civ.  fo»»".  }  La.  248,  20  Am.  Dec.  279. 

Praxis,    B.    2,    pp.    267-271 ;     Story,  As  to  the  Scotch  law,  see  Mr.  Guth- 

Oonfl.  L.  §  285;  3  Burge,  Colonial  &  'les  note  to  Savigny,  p.  169;  and  as 

rorelgn    Laws,    p.    753;    1    Parsons,  ^  present  Roman  law.   Dr.   Brun's 

Contr.  5th  ed.  483;  Pattison  v.  Mills,  Treatise  on  Obligations,  in  Holtzen- 

1  Dow  &  C.  342,  2  Bligh,  N.  R.  519;  dorff's  Enc.  Leipzig,  1870.     The  ques- 

31  Revised  Rep.  49 ;  Adams  v.  Und-  t"™    of   acceptance    of    proposal   by 

sell,  1  Barn.  &  Aid.  681,  19  Revised  ™ail  is  discussed  in  Story,  Contr.  §§ 

Rep.  415;  Kennedy  v.  Lee,  3  Meriv.  498  et  seq.     See  22  Alb.  L.  J.  424. 

452;  Dunlop  Y.  Hiffgins,  I  B..  h.  Caa.  Whether   the    place    that    gives    the 

381,  12  Jur.  295;  Stooken  v.  Gollen,  law  is  that  of  the  acceptance,  or  that 

7  Mees.  &  W.  515,  9  Car.  &  P.  653,  10  of  the  notification  of  the  acceptance, 

L.   J.   Exeh.   N.   S.   227;   Eliason  v.  has  been  much  discussed  among  for- 

Henshaw,    4   Wheat.    225,    4    L.   ed.  eign   jurists.     See   Fiore,   Droit   int. 

556;  Tayloev.  Merchants' F.  Ins.  Go.  priv6,     trad.     Pradier-Fodgrfi,     1877. 

9  How.  390,  13  L.  ed.  187;  Beckmth  Grotius    maintains  that   such   cases 

V.  Ghcever,  21  N.  H.  41 ;  Milliken  v.  are  governed  by  what  he  calls  nat- 

Pratt,   125  Mass.  374,   28  TUn.   Rep.  ural  law  {le  Droit  naturel) .     To  this 

241 ;    Beebner  v.   Eagle   Ins.   Go.   10  Savigny  replies  that  no  one  knows 
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422.  Inference  of  place  from  time. — ^Among  the  elements 
from  which  the  place  of  an  obligation  may  be  inferred  is  the 
time  when  it  was  perfected,  and  as  to  this  the  following  rules 
may  be  laid  down: 

While  an  acceptance  is  irrevocable,  a  proposal  may  be  re- 
voked at  any  time  before  acceptance. 

When  negotiation  is  by  letter  or  messenger,  a  revocation  is 
inoperative  which  does  not  reach  the  acceptor  before  accept- 
ance, provided  the  acceptance  is  not  unreasonably  delayed. 

"The  reasons,"  says  Sir  W.  K.  Anson,  "for  this  rule  are  ob- 
vious. It  is  necessary,  where  parties  are  contracting  at  a  dis- 
tance, to  fix  some  moment  of  time  when  the  contract  should  be 
complete,  for  otherwise,  a  man  who  accepted  an  offer  made  to 
him  and  acted  upon  it  immediately  might  be  exposed  to  serious 
loss  if  the  proposer  could  revoke  his  offer  at  any  moment  before 
the  actual  receipt  of  the  acceptance.  Nor,  on  the  other  hand, 
would  it  conduce  to  the  conduct  of  business  if  the  acceptor  was 
forced  to  postpone  acting  on  the  contract  until  he  heard  that 
his  letter  had  reached  the  proposer.  It  is  necessary,  therefore, 
to  fix  a  moment  for  the  conclusion  of  the  contract ;  this  moment 
is  the  moment  when  he  to  whom  the  offer  is  made  signifies  his 
acceptance;  and  the  acceptance  is  signified  when  the  acceptor 
has  done  all  that  he  can  to  communicate  his  intention.  In 
other  words,  the  moment  of  acceptance  is  the  moment  of  dis- 
patch. An  acceptance  once  dispatched  is  irrevocable,  for  the 
contract  is  then  made."^     In  the  law  adopted,  therefore,  as  to 

what  "natural  law"  is.  By  Savig-  It  is  argued  by  the  writers  just 
ny,  as  we  have  seen,  the  place  of  such  noticed  that  the  person  making  the 
contracts  is  held  to  be  that  in  which  offer  can  withdraw  down  to  the  time 
the  offer  is  received  and  accepted;  in  which  he  receives  the  letter  of  ac- 
and  in  this  he  is  sustained  by  many  ceptance,  since  there  can  be  no  con- 
eminent  authorities.  On  the  other  tract  until  the  party  offering  knows 
hand,  Mtihlenbruch,  Merlin,  Toullier,  that  the  other  party  accepts. 
Kocco,  and  other  recent  writers,  12  Anson,  Contr.  chap.  1,  §  4.  Cit- 
maintain  that  the  acceptance  is  a  ing  Adams  v.  lAndsell,  1  Barn.  & 
propositum  in  mente  retentum,,  until  Aid.  681,  19  Revised  Hep.  415;  Dun- 
it  is  notified  to  the  author  of  the  lop  v.  Higgins,  1  H.  L.  Cas.  381,  12 
proposition.  Nee  si  per  litteras  al-  Jur.  295;  Harris's  Case,  L.  E,.  7  Ch. 
teri  db  altera  eonditiones  propositae  587,  41  L.  J.  Ch.  N.  S.  621,  26  L.  T. 
■sunt,  ante  est  perfeota  conventio,  N.  S.  781,  20  Week.  Eep.  690.  To  the 
quam  acceptatio  facta  in  notitiam  same  effect  are  Tayloe  v.  Merchants' 
pervemt  ejus  qui  obtulit  condition-  F.  Ins.  Go.  9  How.  390,  13  L.  ed.  187; 
•cm.  Muhlenbruch,  Doc.  Pan.  §  331.  Vassar  v.  Camp,  11  N.  Y.  441;  Sam- 
To  the  same  effect  is  Merlin,  E,6per-  ilton  v.  Lycoming  Mut.  Ins.  Co.  5  Pa. 
toire,  Vente,  §  1,  art.  3;  Troplong,  339,  already  cited. 
Vente,  i.  No.  22;  Pardessus,  Droit 
com.  No.  250;  MassS.  Droit  com.  No. 
578;  Fiore,  Op.  cit.  §  247. 
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the  time  of  a  contract,  we  have  an  additional  support  to  the 
view  taken  in  the  last  section  of  its  place. 

422a.  Place  where  the  contract  deemed  to  have  been  made. — 

The  ultimate  criterion  of  the  place  where  the  contract  is 
deemed  to  have  been  made  is  the  place  where  the  last  act  nec- 
essary to  complete  it  was  done.-^  Before  applying  this  crite- 
rion, however,  it  is  necessary  to  determine  what  the  last  act 
essential  to  complete  the  contract  was,  and  where  such  act  was 
done.  In  some  cases  the  definite,  unconditional  acceptance, 
manifested  hy  some  outward  act  (e.  g.^  the  posting  of  a  letter 
of  acceptance  or  the  delivery  of  goods  to  a  carrier),  of  a  prop- 
osition or  offer  is  the  last  act  essential  to  the  consummation  of 
the  contract,  and,  therefore,  the  place  where  such  acceptance 
takes  place  is  the  place  where  the  contract  is  made.^  Some- 
times, however,  as  in  the  case  of  a  bill  or  note,  the  delivery  of 

t-Emerson   Go.   v.   Proctor,   97   Me.  rettson  v.  North  Atchison  Bank,  47 

360,  54  Atl.  849;  Northampton  Mut.  Fed.  867. 

Live  Stock  Ins.  Co.  v.  Tuttle,  40  N.       In  St.  Nicholas  Bank  v.  State  Nat. 

J.  L.  476.     This  is  assumed  by  prac-  Bank,  128  N.  Y.  26,  13  L.  B,.  A.  241, 

tically  all  of  the  cases  that  discuss  27   N.   E.   849,   involving  a  contract 

the   question   where,    under   varying  for  the  collection  of  paper,  made  be- 

circumstances,  a  contract  is  deemed  tween  a  New  York  and  a  Tennessee 

to  have  been  made.  -  bank,  the  court  said  that  if  the  New 

See   also,   as  to  place  where   con-  York   bank   made   a   proposition   by 

tract  evidenced  by  commercial  paper  mail    and    the    Tennessee    bank    ac- 

is  deemed  to  have  been  made,  post,  cepted  it  by  mail,  then  the  contract 

§  447a;  as  to  contracts  of  insurance,  was  completed  in  Tennessee  when  the 

post,  §  467a;  as  to  contracts  for  sale  acceptance  Was  mailed  in  that  state; 

of    intoxicating   liquor,    see   post,    §  and,    upon    the    other    hand,    if   the 

486a.  proposition  came  from  the  Tennessee 

^Emerson  Go.  v.   Proctor,  97   Me.  bank  and  the  acceptance  was  mailed 

360,  54  Atl.  849.     See  post,  §  486a.  in    New    York,    then    the    contract 

The  place  from  which  a  telegram  would  be   treated   as   made   in  New 

is  sent  to  another  state  is  the  place  York.     So,  where  a  bank  in  Illinois 

of  the  contract  made  by  the  message,  transmits     a     draft     for     collection 

in   the   absence   of   anything  therein  througli  the  mails  to  a  bank  in  North 

to  the  contrary.     TilUnghast  v.  Bos-  Carolina  and  the  latter  mails  a  re- 

ton  d  P.  R.  Lumher  Co.  39  S.  C.  484,  ply  acknowledging  the  receipt  of  the 

22  L.   R.  A.  49,   18   S.   E.   120;    Oar-  draft  and  assuming  to  undertake  its 
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a  written  instrument  is  the  last  act  essential  to  the  consumma- 
tion of  the  contract,  and  therefore  the  place  where  such  deliv- 
ery is  made  to  the  obligee,  and  not  the  place  where  the  instru- 
ment was  dated  or  signed,  is  the  place  where  the  contract  is 
deemed  to  have  been  made.*  Generally,  the  instrument  is 
deemed  to  have  been  delivered  in  the  state  or  country  in  which 
it  was  actually  received  and  accepted  by  the  person  to  whom 
delivery  was  to  be  made.  When,  however,  the  terms  of  the 
instrument  are  settled  in  advance,  it  may  be  regarded  as  hav- 
ing been  delivered  in  the  state  or  country  from  which,  after 
being  duly  signed  by  the  obligor,  it  was  mailed  to  the  obligee, 
in  the  absence  of  circumstances  overcoming  the  presumption 
that  the  latter  intended  it  to  be  transmitted  through  the  mail. '' 

collection,  the  contract  must  be  re-  Nichols,  33  N.  J.  L.  81 ;  Ball  v.  Con- 

garded  as  having  been  made  in  North  solidated  Franklinite  Co.  32  N.  J.  L. 

Carolina  rather  than  Illinois.     Kent  102;  Freese  v.  Brownell,  35  N.  J.  L. 

v.    Dawson    Bank,    13    Blatehf.  237,  285,  10  Am.  Rep.  239;  Richardson  v. 

Fed.  Cas.  No.  7,714.  Draper,     23     Hun,     188;     Smith    v. 

sTilden  v.  Blair,  88  U.  S.  241,  22  Frame,  3  Ohio  C.  0.  587;  Overton  v. 

L.  ed.  632;  Re  Conrad,  8  Phila.  147,  Bolton,    9   Hpisk.   762,   24  Am.   Rep. 

Fed.    Cas.    No.    3,126;    Buchanan   v.  367;   First  Nat.  Bank  v.  Shaw,  109 

Drovers'  Nat.  Bank,  5  C.  C.  A.  83,  Tenn.  237,  59  L.  R.  A.  498,  97  Am. 

0  U.  S.  App.  566,  55  Fed.  223 ;  Wells,  St.  Rep.  840,  70  S.  W.  807 ;  Winward 

F.  &  Co.  v.  Vansickle,  64  Fed.  944;  v.  Lincoln,  23  R.  I.  476,  64  L.  E,  A. 

Kuhnv.  Morrison,  75  Fed.  81;  Kelley  160,  51  Atl.  106. 

V.  Telle,  66  Ark.  464,  51  S.  W.  633;        The  same  principle   is   applied   in 

Connecticut    Mut.    L.    Ins.     Co.    v.  many    other    cases    which   are    cited 

Westervelt,    52    Conn.    592;    Gay    v.  in  connection  with  the  discussion  of 

Rainey,  89  111.  221,  31  Am.  Rep.  76;  the  different  classes  of  contracts. 
Briggs  v.  Latham,   36  Kan.   255,  59       ^McGarry  v.  Nicklin,  110  Ala.  559, 

Am.  Rep.  546,  13  Pac.  393;  Roads  v.  55  Am.  St.  Rep.  40,  17  So.  726;  Al- 

Webh,  9E  Me.  406,  64  Am.  St.  Rep.  calda  v.  Morales,  3  Nev.  132;  Pine  v. 

246,  40  Atl.  128;   Milliken  v.  Pratt,  Smith,  11  Gray,  38;  Worcester  Bank 

125    Mass.    374,    28    Am.    Rep.    241;  v.    Wells,    8    Met.    107;    Latrobe   v. 

JohnA.TolmanCo.v.  Reed,  115  Mich.  Winans,    89   Md.    636,    43   Atl.    829; 

71,  72  N.  W.  1104;  Thomson-Houston  Barrett  v.   Dodge,   16  R.   I.   740,   27 

Electric  Co.  v.  Palmer,  52  Minn.  174,  Am.  St.  Rep.  777,  19  Atl.  530.     But 

38  Am.  St.  Rep.  536,  53  N.  W.  1137;  in  Bell  v.  Packard,   69  Me.   105,   31 

Johnston    v.    Oaiotry,    83    Mo.    339;  Am.   Rep.   251,   it   was   held   that   a 

Phoenim  Mut.  L.  Ins.  Co.  v.  Simons,  note   prepared   and   dated   in   Maine, 

52     Mo.     App.     357;     Campbell     v.  but    signed    in    Massachusetts,    the 
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But  if  the  instrument,  as  signed,  varies  in  any  substantial  re- 
spect from  the  terms  agreed  upon,  the  delivery  takes  place  in 
the  state  in  which  the  instrument  is  actually  received  and  ac- 
cepted. °  The  application  of  these  principles  to  the  different 
classes  of  contracts  is  shown  in  the  sections  devoted  to  them. 

423.  Each  obligor  may  be  bound  by  his  special  law. — But  in 
many  instances  it  is  irrational  to  suppose  that  the  person  mak- 
ing the  proposal  intended  to  waive  his  own  personal  law.  We 
have,  therefore,  in  a  conflict  between  jurisprudences,  where  the 
question  is  the  interpretation  of  letters,  or  other  matter  which 
the  lex  loci  actus  determines,  to  resolve  the  contract  into  its 
constituent  obligations,  and  to  hold  that  in  such  relations  such 
obligor  is  bound  by  the  law  to  which  his  own  act  is  specifically 
subject.  Of  course,  when  a  place  of  performance  is  named  in 
the  contract,  or  may  be  legitimately  implied  from  it,  this  fixes 
the  special  forum,  whose  local  laws  apply  to  all  questions  con- 
cerning the  mode  of  performance.^ 

424.  A  unilateral  obligation  as  to  a  business  is  governed  by 
the  place  of  business. — Wherever  a  duty  is  imposed,  either  by 
the  party  undertaking  a  particular  office  or  trust,  or  by  impli- 

domicil  of  the  makers,  and  there  sent  it  would  have  been  regarded  as  a  con- 
by  mail  to  the  payee  in  Maine,  will  tract  made  in  Alabama,  as  in  that 
be  regarded  as  a  Maine  contract,  and  ease  it  would  have  been  delivered  as 
its  validity  will  be  tested  by  the  law  soon  as  it  was  mailed.  Nashua  Sav. 
of  Maine.  See  also  Hill  v.  Chase,  143  Bank  v.  Sayles,  184  Mass.  520,  69  N. 
Mass.  129,  9  N.  E.  30.  li.  309,  is  to  the  same  effect. 

B  In  McGarry  v.  Nieklin,  110  Ala.  Wh«ire  an  arrangement  to  loan 
559,  55  Am.  St.  Rep.  40,  17  So.  726,  money  upon  a  note  and  mortgage  to 
it  was  held  that  a  note  must  be  re-  a  resident  of  Vermont  was  made  in 
garded  as  having  been  made  in  Ten-  Rhode  Island,  but  a  smaller  amount 
nessee,  it  having  been  originally  than  that  originally  contemplated 
drafted  by  the  payee  in  that  state  was  sent  to  and  accepted  by  the  bor- 
and  sent  by  him  to  the  makers  in  rower  in  Vermont,  the  contract  must 
Alabama,  who,  after  changing  the  be  deemed  to  have  been  made  in  Ver- 
date  from  Tennessee  to  Alabama,  and  mont  for  the  purpose  of  determining 
making  certain  other  alterations,  the  question  of  usury.  Smith  v.  An- 
signed  the  same  and  returned  it  derson,  70  Vt.  424,  41  Atl.  441.  The 
through  the  mail  to  the  payee  in  note  in  this  case  was  dated  at  Ver- 
Tennessee,  where  the  latter  accepted  mont.  It  does  not  appear  where  it 
the  same.  The  court  said  that  if  it  was  delivered, 
had  been  returned  without  alteration        lAnte   §  401 
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cation  of  law,  there  an  obligation  springs  forth.  In  the  com- 
mon law,  this  is  an  implied  assumpsit;  in  the  civil,  a  unilat- 
eral contract  (contrat  unilaterale;  einseitige  Handlung). 
When  such  an  obligation  arises  from  a  person  holding  himself 
forth  as  carrying  on  a  particular  course  of  business,  the  appli- 
catory  local  law,  as  has  been  seen,  is  that  of  the  place  where 
such  business  is  established.^  Such  cases,  however,  it  should 
be  remembered,  are  rare  with  us,  as  by  our  common  law  the 
only  strictly  unilateral  engagement  (e.  g.^  one  which  is  not 
conditioned  on  a  consideration  on  the  other  side)  is  an  obliga- 
tion under  seal. 

425.  Under  Roman  law  place  of  acceptance  controls  obligations 
of  heir. — More  complicated  is  the  case  where  the  heir,  under 
the  Roman  law,  has  thrown  on  him  the  obligations  which  at- 
tach to  an  estate,  whether  these  obligations  be  to  legatees  or 
creditors.  There  has  been  much  difference  of  opinion  as  to 
the  special  forum  in  such  cases.  By  some  it  is  held  to  be  the 
place  where  the  estate  is  situate ;  by  others,  that  of  the  domicil 
of  the  deceased.^  It  seems,  on  the  other  hand,  to  be  implied 
by  Savigny  that  the  special  forum  is  that  where  the  heir  ac- 
cepts the  succession.^ 

426.  Savigny's  tests  of  local  law. — Savigny  supplies  the  fol- 
lowing general  rules  by  which  the  applicatory  local  law  can  be 
determined :  ^ 

1.  The  place  of  performance  supplies  its  local  law  where 
the  obligation  definitely  fixes  such  place  of  performance 
(  ErfuUungsort ) .  ^ 

2.  The  seat  of  a  continuous  business  supplies  its  local  law  to 
all  obligations  emanating  from  him  who  conducts  such  busi- 
ness.^ 

3.  The  debtor's  domicil  supplies  its  local  law  to  all  single, 
independent  engagements  emanating  from  the  debtor  at  such 
domicil;  nor  does  a  subsequent  change  of  domicil  on  his  part 
change  such  local  law.* 

4.  A  place  detached  from  the  debtor's  domicil,  in  which 
place  he  is  temporarily  sojourning,  supplies  its  local  law  to 
obligations  undertaken  by  him  in  such  case,  under  such  cir- 

lAnte,  §  412.  iVIII.  §  372. 

iLinde,  Abhandlung,  B.  2,  p.  101;        2Ante,  §  397. 
Muhlenbruch,  p.  379.  3 Ante,  §§  405-408. 

2Sav%ny,  viii.  §  371.  iAnte,  §  410. 
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cumstaiices  as  lead  to  the  inference  that  in  such  place  they  are 
to  be  performed. '' 

5.  The  debtor's  domicil  is  to  be  referred  to  as  supplying  its 
local  law  to  all  cases  to  which  the  conditions  of  1,  2,  and  3,  do 
not  apply. 

427.  Law  in  this  respect  to  be  uniform. — Under  the  old 
Roman  law  the  plaintiff  had  the  election  between  the  special 
forum  which  was  appropriate  to  the  particular  case,  and  the 
general  forum  of  the  defendant  personally,  be  it  that  of  origo 
or  domicilium.  In  our  own  law  he  may  elect  as  his  forum 
(with  certain  rare  limitations  arising  from  privilege)  any  ju- 
risdiction where  the  defendant  or  his  property  may  be  found. 
But  as  to  the  applicatory  local  law,  according  to  Savigny,  the 
plaintiff  has  no  election.-^  There  are  no  two  such  laws  be- 
tween which  he  may  choose.  It  would  be  gross  injustice  to 
the  defendant,  as  well  as  a  great  discredit  to  the  law  itseK, 
argues  this  great  jurist,  if  such  an  election  were  allowed.  Each 
case  has,  in  right,  its  own  particular  law  which  attached  to  it 
when  it  arose,  by  the  assent  of  the  parties,  which  law  continues 
always  to  envelop  it;  and  such  law  must  be  applied,  as  a  gen- 
eral rule,  by  every  court  to  which  the  plaintiff  may  appeal.^ 
There  are,  however,  certain  special  circumstances  in  connec- 
tion with  this  rule  which  now  remain  to  be  noticed. 

427a.  Apparent  conflict  in  statements  of  principles  and  rules. 

— The  principles  and  rules  governing  the  choice  of  laws  with 
respect  to  personal  contracts  are  frequently  stated  by  differ- 
ent, and  sometimes  by  the  same,  courts  and  text-writers  in 
terms  that  are  apparently  inconsistent  and  conflicting.  For 
instance,  it  has  been  frequently  stated  in  sweeping  terms  that 
the  validity,  or  validity  and  interpretation,  or  validity  and  ef- 
fect of  a  contract  are  governed  by  the  law  of  the  place  where 
it  is  made  {lex  loci  contractus).^     Again,  it  has  been  stated  in 

'lAnte,  §  412.  tional  Ins.  Go.  2  Bush,  226;   Barrett 

iSee  ante,  §  81.  y.  Walker,  14  La.  303. 

^^"'*''  ^  ^-  So,    it    is    stated    in    2    Parsons, 

^Wilcox  V.  Hunt,  13  Pet.  378,   10  Contr.  p.  701,  that  a  contract  relat- 

L.  ed.  209 ;  Mumford  v.  Canty,  50  111.  ing  to  movables  is  to  be  construed 

370,  99  Am.  Dec.  525;  Archer  v.  No-  according  to   the    law   of   the   place 
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almost  numberless  cases,  and  frequently  repeated  by  text-writ- 
ers, that  tbe  validity,  nature,  interpretation,  and  obligation  of 
a  contract  are  governed  by  the  law  of  the  place  where  it  is 
made,  if  it  is  to  be  performed  there;  but  if  it  is  to  be  per- 
formed in  another  place,  then  by  the  law  of  the  latter  place.  ^ 
No  practical  difficulty  arises  from  the  apparent  inconsistency 
of  these  two  statements  when  the  contract  is  made  and  per- 
formable  in  the  same  state  or  country,  and  the  question  is 
simply  between  the  law  of  that  state  or  country,  on  the  one 
side,  and  the  law  of  the  forum,  or  of  the  domicil,  or  of  some 
other  element  of  the  contract,  on  the  other.  This  is  also  true, 
even  when  the  contract  is  made  in  one  state  or  country,  and  per- 
formable  in  another,  if  their  laws  upon  the  particular  point 
in  question  are  the  same.  The  difficulty  arises  when  the  con- 
tract is  made  in  one  state  or  country  and  is  performable  in  an- 
other, and  the  laws  of  the  two  are  in  conflict  upon  the  partic- 
ular point  in  question.  As  applied  to  such  a  case,  the  two 
statements  appear  flatly  contradictory.  This  contradiction, 
however,  is  more  apparent  than  real.  It  arises  in  part  from 
two  different  causes.     The  first  form  of  statement  is  usually 

where  it  is  made,  or  lex  looi  con-  Blatchf.  150,  2  Fed.  417,  the  court 
traotus,  though  it  is  apparent,  from  said  that,  when  the  authorities  which 
what  is  said  at  p.  713,  that  there  declare  that  the  obligation,  interpre- 
was  no  intention  to  eliminate  the  tation,  nature,  and  validity  of  a  con- 
law  of  the  place  of  performance  as  tract  made  in  one  place,  which  is  to 
the  governing  law.  be  performed  in  another,  are  to  be 

2  The  rule  was  thus  stated  by  determined  by  the  law  of  the  place 
Judge  Story  in  Pope  v.  Nickerson,  3  of  performance,  are  examined,  it  will 
Story,  465,  Fed.  Gas.  No.  11,274,  and  be  found  that  the  term  "validity" 
has  been  frequently  repeated  by  the  refers  to  the  conditions  of  the  con- 
courts  in  substantially  the  same  tract  and  the  extent  and  nature  of  its 
form.  See  especially  McDaniel  v.  obligation,  as  to  which  the  agree- 
Ghicago  £  N.  W.  R.  Co.  24  Iowa,  ment  will  be  upheld  or  defeated  ac- 
412;  Dyke  v.  Erie  B.  Go.  45  N.  Y.  cording  to  the  sanction  or  the  pro- 
116,  6  Am.  Eep.  43;  Waverh/  Nat.  hibition  of  the  law  of  the  place  where 
Bank  v.  Hall,  150  Pa.  466,  30  Am.  St.  the  parties  have  located  the  transac- 
Rep.  823,  24  Atl.  665.  tion. 

In     Campbell     v.     Grampton,     18 
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found  in  cases  belonging  to  the  first  of  the  classes  above  men- 
tioned,— that  is,  cases  in  which  there  was  no  conflict  between 
the  law  of  the  place  where  the  contract  was  made  and  that  of 
the  place  where  it  was  performable;  and  it  was  therefore  un- 
necessary to  distinguish  between  the  two.  Another,  and  more 
insidious,  cause  of  this  apparent  inconsistency  lies  in  the  fact 
that  the  same  expression  is  frequently  used  by  different  courts^, 
and  sometimes  by  the  same  court  upon  different  occasions,  in 
totally  different  senses.  For  instance,  the  term  lex  loci  con 
tractuSj  while  generally  used  in  the  sense  of  the  law  of  the  place- 
where  the  contract  is  made,  and  by  way  of  contrast  to  lex  loci 
solutionis,  is  frequently  used,  by  way  of  contrast  to  lex  fori 
or  lex  domicilii,  in  the  sense  of  the  law  of  the  seat  of  the  con- 
tract, which  may  be  the  place  where  the  contract  is  made  or  the 
place  where  it  is  performable.*  It  frequently  happens,  there- 
fore, that,  while  the  decision  in  a  particular  case  is  really  only 
authority  for  the  elimination  of  the  lex  fori  or  lex  domicilii, 
the  court  designates  the  governing  law  by  the  term  "lex  loci 
contractus;"  whereas,  if  the  choice  had  been  presented  between 
lex  loci  contractus  and  lex  loci  solutionis  as  antithetical  terms,, 
it  would  have  used  the  latter  expression  to  designate  the  gov- 
erning law. 

The  use  of  the  term  "lex  loci  contractus"  in  the  sense  of  the 

s  The  opinion  in  Pritohard  v.  Nor-       The   phrase    "leas   loci   eontraotus" 

ton,  106  U.  S.  124,  27  L.  ed.  104,  1  is  defined  to  be  the  law  of  a  place 

Sup.  Ct.  Rep.  102,  calls  attention  to  with  a  view  to  which  a  contract  is 

the  double  sense  in  which  this  phrase  entered  into,   or  by  which  it  must, 

is  used,   saying:      "The  phrase   'leon  by   reason   of   its   subject-matter   or 

Icoi  contractus,'  is  used,  in  a  double  nature,  be  governed  or  performed;  in< 

sense,   to  mean,  sometimes,  the  law  other  words,  the  law  which  the  par- 

of  the  place  where  a  contract  is  en-  ties  either  expressly  or  presumptive- 

tered   into;    sometimes,   that  of  the  ly  incorporated  into  their   contract.- 

place  of  its  performance.    And  when  Swedish-American  Nat.  Bank  v.  First 

it  is   employed  to  describe  the  law  Nat.  Bank,  89  Minn.  98,  94  N.  W- 

of  the  seat  of  the  obligation,  it  is,  218. 
on  that  account,  confusing." 
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law  of  the  situs  of  the  contract,  -without  intimating  any  choice- 
as  between  the  law  of  the  place  where  the  contract  is  made  and 
that  of  the  place  where  it  is  performable,  would  be  justifiable- 
upon  etymological  grounds;  and  it  is,  perhaps,  unfortunate 
that  it  has  not  been  exclusively  used  in  this  sense,  since,  if  its 
use  had  been  so  confined,  it  would  supply  the  urgent  need  of  a 
term,  neutral  as  between  the  law  of  the  place  where  the  contract, 
is  made  and  that  of  the  place  where  it  is  performable,  that  may 
be  used  simply  by  way  of  contrast  to  lex  fori  or  lex  domicilii^ 
Its  use  in  this  sense,  however,  is  now  misleading  in  view  of  it* 
more  frequent  use  by  way  of  contrast  to  lex  loci  solutionis. 

Not  only  has  the  term  "lex  loci  contractus"  frequently  been, 
used  to  designate  the  governing  law  when  there  was  no  inten- 
tion to  express  any  opinion  as  between  the  law  of  the  place 
where  the  contract  was  made  and  that  of  the  place  where  it  was- 
performable,  or  when,  as  between  the  two,  the  latter  would 
have  been  chosen;  but,  in  some  instances,  the  phrase  "law  of 
the  place  where  the  contract  was  made,"  or  other  equivalent 
English  phrase,  has  been  used  when  there  was  really  no  in- 
tention of  favoring  that  law  as  against  the  law  of  the  place  of 
performance.*     The  latter  is,  of  course,  an  absolute  misuse  of 

<  The  opinion  in  Evans  v.  Ander-  Another  illustration  is  furnished 
son,  78  111.  558,  furnishes  a  good  il-  by  the  following  quotation  from  the 
lustration  of  the  statement  of  the  opinion  in  Heaton  v.  Eldridge,  56- 
text.  It  makes  the  broad,  unqualified  Ohio  St.  97,  36  L.  E.  A.  817,  60  Am. 
statement  that  the  law  of  the  place  St.  Rep.  737,  46  N.  E.  638:  "The 
where  a  contract  is  made  governs;  law  of  the  state  or  country  where- 
and  subsequently  states  that  it  is  a  a  contract  is  executed  and  is  to  be 
principle  adopted  everywhere,  that  performed  enters  into  and  becomes  a 
the  nature,  validity,  and  interpreta-  part  of  the  contract,  in  the  sense  that 
tion  of  contracts  must  be  governed  its  validity  and  obligatory  effect  are- 
by  the  laws  of  the  country  where  to  be  determined  and  controlled  by 
the  contracts  are  made,  or  are  to  be  that  law;  and,  when  valid  there,  the- 
performed.  In  this  ease  the  contract  contract  will  be  sustained  every- 
was  made  and  performable  in  the  where,  and  accorded  the  interpreta- 
same  state,  so  that  there  was  no  con-  tion  required  by  the  law  of  the  place 
flict  between  the  lex  looi  contractus  where  made  ( italics  ours ) ." 
and  lex  lod  solutionis.  In  Bouvier's  Law  Dictionary,  un- 
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language,  and  cannot  be  justified  upon  any  grounds,  etymolog- 
ical or  otherwise. 

It  is  apparent  from  what  has  already  been  said  that,  when 
the  first  form  of  statement  alluded  to  at  the  beginning  of  the 
section  is  used  in  a  case  in  which  there  was  no  conflict  be- 
tween the  law  of  the  place  where  the  contract  was  made  and 
that  of  a  place  where  it  was  performable,  it  is  merely  author- 
ity for  eliminating,  as  the  governing  law,  the  law  of  the  forum, 
of  the  domicil,  or  of  some  element  of  the  contract  other  than 
that  of  performance ;  and  it  is  unsafe  to  extend  its  authority 
beyond  this  point.  In  this  view  its  apparent  conflict  with  the 
second  form  of  statement  disappears,  for  the  latter  is  obviously 
framed  to  cover  the  case  of  a  conflict  between  the  law  of  the 
place  where  a  contract  is  made  and  that  of  the  place  where  it 
is  performable. 

The  latter  form  of  statement,  if  taken  literally,  practically 
refers  all  matters  affecting  the  contract,  except  those  that  per- 
tain to  the  remedy,  to  the  law  of  the  place  of  performance. 
While  this  statement,  in  substantially  this  form,  is  constant- 
ly reiterated  in  the  opinions  of  the  courts  and  in  text-books, 
it  is  not,  in  this  broad  form  and  without  many  important  qual- 
ifications and  exceptions,  sustained  by  the  actual  decisions. 
While  its  application  will,  in  many  cases,  lead  to  the  selection 
of  the  proper  law,  the  statement  is  much  too  broad,  and  fails 
to  take  account  of  two  very  important  considerations  that  are 
discussed  in  the  next  two  sections. 

427b.  Contract  to  be  considered  with  reference  to  different 

der  the  title  Conflict  of  Laws,  it  is  ment  governs;  but  when  the  gov- 
expressly  said:  "The  place  of  pay-  eruing  law  is  described  in  terms  as 
ment  is,  however,  to  be  considered  as  the  place  where  the  contract  is  made, 
the  place  of  making."  Of  course,  without  an  express  statement  to  the 
when  the  statement  is  thus  explicitly  above  effect,  it  is  certainly  mislead- 
made,  it  is  not  misleading,  because  ing  if  the  law  of  the  place  of  pay- 
it  is  apparent  that  what  is  meant  ment  is  really  meant. 
is  that  the  law  of  the  place  of  pay- 
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elements;  rules  stated  in  the  Scudder  Case. — The  statement  re- 
ferred to  at  the  close  of  the  last  section  fails  to  take  account 
of  the  fact  that  a  contract  is  not  necessarily  governed  by  the 
same  law  with  respect  to  all  of  its  elements.  In  that  respect 
the  rules  formulated  by  the  United  States  Supreme  Court  in 
Scudder  v.  Union  Nat.  Bank/  though  subject  to  criticism  in 
other  respects,  mark  a  decided  improvement;  for  it  will  be  ob- 
served that  the  first  two  rules  attempt  to  refer  the  different 
elements  of  the  contract  to  different  laws.  The  third  rule 
laid  down  in  that  case  needs  no  qualification  or  limitation.  The 
only  question  that  can  arise  with  respect  to  that  rule  is  as  to 
what  matters  relate  to  the  remedy,  as  distinguished  from  the 
substantive  contract, — a  subject  that  will  be  discussed  here- 
after. We  are  at  present  concerned  only  with  the  governing 
law  with  respect  to  the  substantive  contract. 

The  first  two  rules  of  the  Scudder  Case  are,  however,  sub- 
ject to  serious  criticism  for  the  reasons  stated  in  the  next  two 
sections. 

427c.  First  two  rules  of  Scudder  Case  not  mutually  exclusive. 
— While,  as  stated  in  the  last  section,  the  first  two  rules  of  the 
Scudder  Case  recognize  that  different  elements  of  the  same 
contract  may  be  referred  to  different  laws,  thus  avoiding  the 
fundamental  defect  inherent  in  the  statement  referred  to  at  the 
close  of  ante  §  427a,  they  are  themselves,  in  the  form  in  which 
they  are  stated,  subject  to  criticism,  because  they  are  not  mu- 
tually exclusive.  It  is  obvious  that  a  matter  may  bear  upon 
the  interpretation  or  validity  of  a  contract,  and  yet  be  con- 
nected with  its  performance,  thus  falling  within  the  literal 
terms  of  both  rules.  It  is  apparent,  therefore,  that  the  scope 
of  one  or  both  of  these  rules  must  be  limited  if  they  are  to 
stand  together  and  furnish  any  practical  aid  in  deciding  be- 
tween the  law  of  the  place  where  the  contract  is  made  and  the 

iAn*e,  §  401. 

Vol.  II.  OoNFL.  op  Laws — .57. 
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law  of  the  place  where  it  is  performable.  The  limits  within 
which  these  two  rules  have  been  respectively  applied  by  the 
courts  in  actual  practice  will  be  indicated  in  a  subsequent  sec- 
tion. In  the  meantime  it  is  to  be  observed  that  these  rules  are 
subject  to  a  further  criticism  for  the  reasons  stated  in  the 
next  section. 

427d.  Intention  of  the  parties,  generally. — The  statement  re 
f erred  to  at  the  close  of  ante,  §  427a,  ^  and  the  first  two  rules 
of  the  Scudder  Case,  are  subject  to  the  same  criticism  in  thai 
they  entirely  ignore  the  intention  of  the  parties,  which,  accord- 
ing to  the  great  weight  of  authority,  is  the  ultimate  criterion 
of  the  governing  law  with  respect  to  many  of  the  matters  af- 
fecting personal  contracts.  ^  If,  as  might  be  supposed  from  the 
general  statements  in  some  of  the  opinions,^  the  intention  of 
the  parties,  acting  in  good  faith,  were  the  criterion  of  the  gov- 
erning law  with  respect  to  all  matters  affecting  the  contract, 
the  rules  of  the  Scudder  Case  would  have  no  other  function 
than  to  serve  as  guides  to  the  intention  of  the  parties  when  not 
otherwise  manifested;  and,  as  will  be  subsequently  shown, ■* 
they  are  limited  to  that  function  so  far  as  many  of  the  matters 
relating  to  contracts  are  concerned.  The  intention  of  the 
parties,  however,  is  not  the  ultimate  criterion  with  respect  to 

1  Story's  Conflict  of  Laws,  p.  376,  at  the  time  and  place  of  the  making 
states,  in  eflfect,  that  the  rule  is  of  their  contract.  That  general  rule 
based  upon  the  presumed  intention  does  not  apply  when  it  appears  that 
of  the  parties;  but  the  courts  in  re-  the  contract  is  to  be  performed,  or 
peating  it  frequently  omit  any  ref-  is  to  have  its  beneficial  operation  and 
erence  to  the  presumed  intention  of  effect,  elsewhere,  or  that  it  is  made 
the  parties.  with   reference   to   the   laws   of   an- 

2  The  general  rule,  that  the  leas  other  place.  Beggs  v.  Bariels,  73 
loei  contractus  is  applicable  to  the  Conn.  132,  84  Am.  St.  Rep.  152,  46 
validity    and    construction    of    con-   Atl.  874. 

tracts,  assumes  that  the  contract  is  ^E.   g.,   Pritchard  v.    Norton,    108 

to  be  performed  where  it  is  made;  U.  S.  134,  27  L.  ed.  108,  I  Sup.  Ct. 

and  the  reason  of  the  rule  is  that  Rep.   102- 

parties    are    ordinarily    supposed    to  ^Post,  §  427o. 
contract  in  view  of  the  laws  in  force 
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all  matters  affecting  the  contract;  and  some  matters  are  there- 
fore left  to  the  operation  of  these  rules,  after  their  respective 
limits  have  been  ascertained,  as  absolute  rules  unaffected  by 
the  intention  of  the  parties,  expressed  or  presumed. 

The  mode  of  ascertaining  the  intention  of  the  parties  with 
respect  to  the  governing  lav?,  including  the  use  of  the  principles 
and  rules  referred  to,  for  this  purpose,  vs^ill  be  discussed  here- 
after. ^  In  the  meantime  an  attempt  will  be  made  in  the  next 
section  to  show,  if  possible,  the  general  line  of  cleavage  be- 
tween those  elements  of  the  contract  whose  governing  law  is 
ultimately  to  be  determined  by  reference  to  the  intention  of 
the  parties,  expressed  or  presumed,  and  those  whose  governing  l 
law  is  to  be  determined  by  absolute  rules  not  dependent  upon  i 
such  intention. 

427e.  Respective  limits  of  fixed  rules  and  intention  of  the  par- 
ties as  criteria  of  governing  law. — While  the  general  doctrine 
which  refers  the  question  of  the  governing  law  to  the  inten- 
tion of  the  parties  as  the  ultimate  criterion  has  abundant  sup- 
port in  express  statements  made  by  the  courts,^  the  scope  and 
limits  of  that  doctrine  must  be  determined  chiefly  by  a  com- 
parison of  the  decisions  actually  made,  viewed  in  the  light  of 
a  few  obvious  distinctions  resting  in  essential  differences 
in  the  nature  and  character  of  the  various  elements  of  the 
contract,  which  distinctions,  though  not  always  expressly  rec- 
ognized, are  generally  acted  upon,  by  the  courts,  and  serve,  in 
a  large  measure,  to  reconcile  the  decisions. 

An  examination  of  the  language  used  by  the  courts,  apart 
from  the  decisions  actually  made,  reveals  two  different  and 
opposing  tendencies:  One  to  refer  all  matters  affecting  the 
contract  to  the  intention  of  the  parties;  and  the  other  to 
refer  all  matters  to  the  principles  and  rules  discussed  ante,  §§ 
4:2'7a  and  427b,  as  though  they  were  absolute  rules,  not  in  any 

iPost,  §  4270.  T-Post,  §  427ii. 
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sense,  nor  to  any  extent,  dependent  upon  the  intention  of  the 
parties.  The  former  tendency  has  already  been  illustrated;* 
and  a  striking  example  of  the  latter  is  afforded  hy  the  Scudder 
Case,^  and  many  other  cases  that  have  adopted  the  rules  there 
laid  down. 

When,  however,  the  decisions  are  scrutinized  with  reference 
to  the  particular  matter  or  element  of  the  contract  involved,  a 
broad  line  of  distinction  is  discernible  which  separates  those 
elements  of  the  contract  whose  governing  law  is  to  be  deter- 
mined by  fixed  and  absolute  rules  not  dependent  upon  the  in- 
tention of  the  parties,  from  those  whose  governing  law  is  ulti- 
mately dependent  upon  such  intention.  An  examination  of  the 
cases  in  the  manner  above  suggested  seems  to  warrant  the  fol- 
lowing conclusions: 

Matters  that  relate  to  the  preliminary  question  whether  a 
contract  has  been  made  (i.  e.,  whether,  in  a  legal  sense,  the 
parties  have  been  brought  into  contractual  relations)  are,  in 
general,  governed  by  a  fixed  law  which  is  independent  of,  and 
cannot  be  varied  by,  the  intention  of  the  parties;  at  least, 
their  intention  with  reference  to  the  contract  immediately 
before  the  court.  Such  matters  include  the  capacity  of  the 
parties  to  contract,  conditions  or  restrictions  upon  the  right  to 
contract,  the  formal  validity  of  the  contract,  and  the  consid- 
eration when  executed.  The  principle,  however,  as  applied 
to  the  consideration,  is  subject  to  two  exceptions  subsequently 
discussed. 

The  governing  law  with  respect  to  the  obligation  of  the  con- 
tract (t.  e.,  with  respect  to  the  reciprocal  rights  and  duties 
of  the  parties  under  the  contract,  assuming  its  legal  existence 
and  validity)  is,  with  certain  exceptions  hereafter  referred  to, 
dependent  ultimately  upon  the   intention  of   the  parties,   ex- 

^Ante,  §  427d. 

3  91  U.  S.  406,  23  L.  ed.  245,  wnte, 
§  401. 
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IJresaed  or  presumed.  This  is  true,  not  only  so  far  as  the 
obligation  depends  upon  the  interpretation  of  the  language 
used  by  the  parties,  but  also  so  far  as  it  depends  upon  local 
laws  which  add  to,  or  subtract  from,  the  rights  and  duties  of 
the  parties  to  the  contract  as  fixed  by  its  terms. 

There  is  still  another  class  of  matters,  that  pertain  to  the 
essential— validity  of  a  contract  as  distinguished,  upon  the  ones- 
side,  from  its  formal  validity,  and,  upon  the  other,  from  its  ob- 
ligation. The  question  as  to  the  extent  to  which  the  governing 
law  with  respect  to  such  matters  is  determined  by  the  intention 
of  the  parties  will  be  discussed  in  a  subsequent  section.  * 

As  already  intimated,  the  authority  for  the  distinctions 
above  suggested  rests  mainly  in  the  comparison  of  the  actual 
decisions,  rather  than  in  the  express  declarations  of  the  courts, 
though  it  is  not  entirely  without  support  from  the  latter.  It 
cannot  be  asserted  that  this  distinction  will  reconcile  all  the 
decisions  upon  the  question  of  the  governing  law,  as  between 
the  law  of  the  place  where  the  contract  is  made  and  that  of  the 
place  where  it  is  performable;  but  it  is  believed  that,  when 
properly  applied,  it  will  reconcile  most  of  them. 

The  discussion  and  exemplification  of  the  second  conclusion 
above  stated — to  the  effect  that  the  intention  of  the  parties 
is  the  ultimate  criterion  of  the  governing  law  with  respect  to 
the  obligation  of  the  contract — are  deferred  to  subsequent  sec- 
tions. It  is  proposed,  in  the  sections  immediately  following,, 
to  show  the  extent  to  which  the  first  conclusion  as  to  matters 
relating  to  the  preliminary  question  whether  a  contract  has 
been  made  is  supported  by  the  cases. 

427f.  Distinction  based  upon  situs  of  element. — Before  enter- 
ing upon  a  discussion  of  the  governing  law  with  reference  t*? 
specific  questions  that  relate  to  the  preliminary  inquiry  whether 
the  parties  have,  in  a  legal  sense,  been  brought  into  contractual 
relations,  attention  should  be  called  to  a  distinction  based  upon 

tPost,  §  427  1. 
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the  place  where  the  particular  element  in  question  had  its 
origin,  or,  in  other  words,  upon  its  situs.  When  the  intention 
of  the  parties  as  the  criterion  of  the  governing  law  with  respect 
to  these  elements  is  eliminated,  the  conclusion  that  each  is  gov- 
erned by  the  law  of  its  situs  becomes  almost  irresistible.  If  we 
direct  our  attention  solely  to  some  particular  matter  or  element 
of  the  contract,  dismissing  the  others  temporarily  from  our 
minds,  we  shall  generally  find  that  the  conflict  of  laws  has  dis- 
appeared, and  that  but  one  possible  applicatory  law  remains, 
namely,  the  law  of  the  situs  of  the  particular  element  or  matter 
in  question.  For  instance,  when  attention  is  directed  to  some 
act  attending  the  formal  execution  of  a  personal  contract,  it  is 
observed  that  such  act  necessarily  receives  its  character  from 
the  law  of  the  place  where  it  was  done,  which  is  necessarily  the 
]aw  of  the  place  where  the  contract  is  made. 

It  might  at  first  seem  to  follow  that  all  matters  relating  to  the 
preliminary  question  referred  to  are  governed  by  the  law  of  the 
place  where  the  contract  is  made;  but  this  is  not  necessarily 
true,  because  a  particular  matter  or  element  may  have  its  situs 
in,  and  receive  its  character  from  the  law  of,  another  state  or 
country,  and  thus  come  to  the  contract  with  its  character  already 
determined.  Assume,  for  instance,  that  a  contract  is  made  and 
performable  in  a  state  or  country  in  which  there  are  no  Sunday 
laws,  but  is  based  upon  an  act  done  in  another  state  or  country 
which  was  in  violation  of  the  latter's  Simday  laws.  Then, 
clearly,  the  laws  of  the  latter  state  or  coimtry  will  prevail, 
though  it  is  neither  lex  loci  contractus  nor  lex  loci  solutionis 
of  the  contract  immediately  before  the  court.  Other  illustra- 
tions are  furnished  by  notes  made  and  payable  in  one  state  but 
based  upon  contracts  of  insurance,  or  sales  of  intoxicating 
liquors,  made  in  another  state.  In  such  cases,  as  is  subse- 
quently' shown,  the  validity  of  the  note,  so  far  as  it  depends 

1  See  post,  §  486b,  notea  19-22.  ciple  that  in  applying  the  law  of  one 
Kor  other  illustrations  of  the  prin-    jurisdiction  to  a  particular  question 
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Upon  the  validity  of  the  contract  or  sale,  is  governed  by  the 
law  of  the  place  where  the  contract  or  sale  was  made,  or  at 
least  by  the  law  governing  such  contract  or  sale,  though  it  is 
neither  the  lex  loci  contractus  nor  lex  loci  solutionis  of  the  note. 
Practically,  when  a  particular  matter  or  element  of  the  con- 
tract immediately  before  the  court  depends  upon  a  previous 
contract  or  transaction  having  its  situs  in  another  state  or  coun- 
try, its  character  is  to  be  determined  by  the  application  of  the 
principles  and  rules  governing  the  choice  of  laws,  to  the  orig- 
inal contract  or  transaction,  rather  than  to  the  contract  imme- 
diately before  the  court. 

It  is  now  obvious  why  the  statement  in  the  last  section,  to  the 
effect  that  the  governing  law  with  respect  to  the  matters  relat- 
ing to  the  existence  of  the  contract  in  a  legal  sense  is  not  af- 
fected by  the  intention  of  the  parties,  was  made  with  a  quali- 
fication limiting  it  to  the  intention  of  the  parties  with  respect  to 
the  contract  immediately  before  the  court,  since  that  contract 
may  rest  upon  a  previous  contract  or  transaction  whose  gov- 
erning law,  in  certain  respects,  may  have  been  determined  by 
the  intention  of  the  parties,  and  that  intention  may,  therefore,  I 
indirectly  affect  the  question  as  to  the  governing  law  of  the 
new  contract,  even  in  respect  to  matters  whose  governing  law 
could  not  be  controlled  by  the  intention  of  the  parties  with 
respect  to  the  new  contract. 

427g.  Consideration. — The  distinction  suggested  in  the  last 
section  has  a  special  application  to  the  element  of  consideration, 
as  is  apparent  from  the  illustrations  there  cited.  The  United 
States  Supreme  Court  seems  to  have  taken  the  position  that 
the  intention  of  the  parties  is  the  ultimate  criterion  of  the  neces- 
sity of  a  consideration,  and  of  the  legal  character  which  tJie 

it   nmy  be  necessary  to  accept  the  of  other  jurisdictions  where  they  liad 

character  which  has  been  impressed  their  origin,  see  post,  §§  427g,  427h, 

upon  certain  elements  or  factors  en-  427s,  449b,  451c,  452a,  452e. 
tering  into  the  question  by  the  law 
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acts  or  the  rights  relied  upon  must  bear  in  order  to  constitute 
such  a  consideration,  e.  g.,  the  sufficiency  of  a  pre-existing 
liability.^  However  this  may  be,  it  is  clear,  both  upon  prin- 
ciple and  authority,  that  the  question  whether  the  particular 
act  or  right  relied  upon  has  the  legal  character  required  by  the 
law  so  chosen  (e.  g.^  whether  it  constitutes  a  liability,  pre-exist- 
ing or  otherwise)  must  be  determined  by  the  law  of  the  place 
where  it  has  its  situs ;  and  the  intention  of  the  parties,  at  least 
their  intention  with  reference  to  the  governing  law  of  the  con- 
tract immediately  before  the  court,  is  immaterial.  In  some  cases 
the  courts  do  apparently  refer  this  question  to  the  intention  of 
the  parties;  but  it  will  generally  be  found  that  the  contract 
immediately  before  the  court  rested  upon  a  pre-existing  con- 
tract as  a  consideration,  and  that  the  inquiry  was  directed  to  the 
intention  of  the  parties  with  respect  to  the  original  contract* 
An  apparent  exception  to  the  principle  above  stated  is  made 
by  cases  dealing  with  the  governing  law  with  respect  to  usury; 
but,  as  subsequently*  explained,  there  is  a  reason,  peculiar  to 
the  matter  of  usury,  for  referring  the  question  to  the  intention 
of  the  parties  as  the  ultimate  criterion. 
\\  427h.  Capacity  to  contract,  generally. — The  capacity  of  the 

parties  to  contract  is  one  of  those  matters  that  relate  to  the  pre- 
liminary question,  referred  to  ante^  §  42 7e,  wjiether,  ..in  a.  legal 
sense,  any  contract  has  been  brought  into  existence ;  and,  accord- 
ing to  the  distinction  there  stated,  its  governing  law  should  be 
determined  by  a  fixed  rule  not  dependent  upon  the  intention  of 

1  Thus,    in   Pritchard    v.    Norton,  ing  from  the  liability  of  the  latter 

106  U.  S.  134,  27  L.  ed.  108,  1  Sup.  on  an  appeal  bond  which  he  had  en- 

Ct.  Rep.  102,  the  court,  by  reference  tered   into   in   Louisiana   as   surety, 

to  the  presumed  intention  of  the  par-  was  to  be  determined  by  the  law  of 

"ties,  hdd  that  the  sufficiency   of   a  Louisiana,   rather   than   the   law   of 

pre-existing    liability    to    support    a  New  York. 

bond  executed'  and  delivered  in  New       2  See  post,  §  486b,  notes  21;  22;  § 

York,   conditioned  to   indemnify  the  492a,  notes  12-15. 
obligee  against  loss  or  damage  aris-        3Post,  §  510a. 
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the  parties ;  and,  as  a  matter  of  fact,  while  the  courts  have  Bot 
always  agreed  upon  the  rule,  they  have  seldom  referred  the  ulti- 
mate_c[uestion_of_^e  governing -law-  in  this  respect  to  the  in  ten- 
tion_^Jil£L-par4i«Sy-- though  their  intention,  may,  in  a  few  cases,. 

1  In    Camphell    v.    Crampton,    18  question  as  to  the  governing  law  with 

Blatchf.   150,  2  Fed.  417,  the  court,  respect  to  the  capacity  of  a  married 

after   a   full   discussion   of   the   sub-  woman,  said  that  the  general  prin- 

ject,  laid  down  the  general  principle  ciple  that  the  law  of  the  place  where 

that  the  capacity  of  a  party  to  make  the  contract  is  made   furnishes   the 

a  personal   contract  is  to  be   deter-  rule  for  the  validity  or  invalidity  of 

mined  by  the  law  of  the  place  where  the  contract  was  not  inflexible,  and 

the  contract  is  made,  notwithstand-  that  if  performance  was  to  be  made! 

ing  that  it  is  performable  elsewhere,  in   another   jurisdiction    the   parties  ' 

In  Eager  v.  National  German-  might  justly  be  presumed  as  referring- 
American  Bank,  105  Ga.  116,  31  S.  E.  to  its  law  as  the  standard  both  of 
141,  the  court  said:  "If  a  person,  validity  and  construction.  The  de- 
having  capacity  to  contract  under  the  cision  in  this  case,  however,  was- 
laws  of  the  state  of  his  domicil,  merely  to  the  effect  that  a  contract- 
there  executes  a  contract  to  be  per-  made  by  a  married  woman  in  Ten- 
formed  elsewhere,  its  validity  and  ef-  nessee  for  the  improvement  of  real 
feet  would  generally  be  governed  by  property  in  Mississippi  would  be  en- 
the  laws  of  the  place  where  the  con-  forced  against  the  property  in  the- 
tract  was  to  be  performed.  We  do  latter  state,  although  she  was  in- 
not  think,  however,  that  the  law  of  capable  of  making  the  contract  by- 
the  place  of  performance  of  a  con-  the  law  of  Tennessee, 
tract  can  be  called  to  the  aid  of  a  F.  B.  Eauck  Clothing  Go.  v_ 
person  who  is  seeking  to  enforce,  as  Sharpe,  83  Mo.  App.  385,  also  seems 
a  contract,  something  which  is  ab-  to  regard  the  intention  as  the  ulti- 
solutely  void  at  the  place  where  it  mate  criterion,  though  in  this  case- 
was  executed."                                       '  the  lex  loci  contractus,  upholding  the- 

So,  in  Phoenix  Mut.  L.  Ins.  Co.  v.  capacity  of  a  married  woman,  rather 

Simons,  52  Mo.  App.  357,  the  decision  than   the   lex   loci  solutionis,   which 

applying  the  law  of  Kansas  was  ex-  would  have  rendered  her   incapable, 

pressly   put   upon   the   ground   that  was   applied   upon   the  ground   that. 

the  contract  was  made  there,  and  it  the   parties   would   be   presumed   to' 

seems  to  have  been  assumed  that  the  contract  with  reference  to  a  law  that ; 

law    of    Missouri    would    have    been  would  uphold,  rather  than  one  that 

applied  if  the  contract  had  been  made  would   invalidate,   the   contract. 
in  the  latter  state,  notwithstanding       The  capacity  or  legal  competency 

that  there  was  an  express  stipulation  of   the    parties   to    contract    is    gov- 

that  the  contract  should  be  governed  erned  by  the  law  of  the  place  where 

by  the  laws  of  Kansas.  the  contract  is  made.     To  this  there 

r      In  ShacJclett  v.  Polk,  51  Miss.  378,  may  be  an  exception  in  the  case  of" 

\  however,  the  court,  in  discussing  the  two  citizens  of  the  same  community- 
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have  a-ffected  the  decision  upon  the  preliminary  question  as  to 
where  the^  contract  was  made.  ^ 

When  the  party  whose  capacity  is  in  question  is  an  artificial 
person,  like  a  corporation,  its  capacity  is  necessarily  determined, 
or  at  least  limited,  by  the  law  of  its  creation,*  though  its  ca- 
pacity may  be  still  further  restricted,  or  at  least  encumbered 
with  conditions,  by  a  statute  of  another  state  or  country  in  which 
it  attempts  to  contract."  So,  when  the  question  relates  to  the 
capacity  or  authority  to  contract,  of  a  person  who  acts  in  a  rep- 
resentative capacity,  as  an  agent,'  or  executor  or  administra- 
tor,® the  law  of  the  state  or  country  in  which  such  relation  was 
created  necessarily  enters  as  a  factor.  This  is  a  mere  result 
of  the  principle  stated,  ante,  §  427f,  that  any  matter  relating 
to  the  preliminary  question  whether  a  contract  has  been  made, 
is  governed  by  the  law  of  its  situs,  whether  that  situs  be  at  the 
place  where  the  contract  is  attempted  to  be  made  or  elsewhere. 

As  we  have  already  seen,''  some  courts  have  taken  the  posi- 
tion that  even  the  capacity  of  an  individual,  acting  in  his  own 
behalf,  to  make  a  contract  should  be  determined  by  the  law  of 
his  domicil,  rather  than  by  the  law  of  the  place  of  the  contract; 
but,  as  previously  shown,®  the  weight  of  authority  is  against 
this  position,  and,  with  certain  exceptions  based  upon  the  public 

who  may  be  transiently  in  a  foreign  Wnion  Nat.  Bank  v.  Chapman,  166 

country  contracting  there  with  each  N.  Y.  538,  57  L.  E..  A.  513,  88  Am. 

other,  and  seeking  to  enforce  the  con-  St.  Hep.  614,  62  N.  E.  672. 

tract  in  their  domestic  courts.   Pick-  s  See  ante,  §  105a. 

ering  v.  Fisk,  6  Vt.  102.     The  court  *Ihid. 

refers   with   disapproval   to  the   de-  6  See  ante,  §  408a. 

cision  in   Thompson   v.   Ketoham,,   4  *  See   generally,   as   to  powers   of 

Johns.  285,  referring  the  capacity  of  foreign  executors  and  administrators, 

the  party  to  the  law  of  the  place  post,  §§  604  et  seq. 

where  the  contract  was  to  be   per-  ''Ante,  §  118a,  note  2. 

formed,  and  states  that  that  decision  ^Ante,  $  118a. 

was     afterwards     overruled     in     8 

Johns.  189,  6  Am.  Dec.  332. 
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policy  of  the  forum,  refers  this  question  to  the  law  of  the  place 
of  the  contract. 

As  between  the  law  of  the  place  where  the  contract  is  made  ; 
and  that  of  the  place  where  it  is  performable,  the  weight  of  au- 
thority favors  the  former.*     In  other  words,  this  matter  comes 
within  the  first  rule  of  the  Scudder  Case,  which,  for  this  pur- 
pose, may  be  treated  as  an  absolute  rule,  not  dependent  upon    j 
the  intention  of  the  parties. 

A  distinction  is  to  be  observed,  however,  between  the  capacity  | 
of  a  party  to  make  a  contract,  and  his  or  her  capacity  to  do  the  \ 
act  essential  to  its  performance.    It  seems  clear  that,  while  the  f 
former  question  is  governed  by  the  law  of  the  place  where  the 
contract  is  made,  the  latter  ought  to  be  governed  by  the  law  of  ( 
the  place  of  performance.     So  that,  even  assuming  that  a  party  ' 
was  capable  of  making  a  contract  by  the  law  of  the  place  where 
it  was  made,  it  may  still  be  invalid  and  unenforceable  becaiise 
it  calls  for  the  performance  of  acts  which,  according  to  the  law 
of  the  place  of  performance,  he  or  she  is  not  competent  to  do. 
It  will  be  observed,  however,  that  this  is  upon  the  assumption 
that  the  law  of  the  place  of  performance  renders  one  incapable 
of  doing  the  acts  essential  to  the  performance  of  the  contract, 
and  not  merely  that  it  would  render  him  incapable  to  make  the 
contract  in  the  first  instance.     This  distinction  is  further  dis- 
cussed in  the  next  two  sections. 

4271.  Coverture. — The  question  as  to  the  capacity  of  a  mar-  1| 
ried  woman  to  contract  has  already*  been  discussed  so  far  as  to 
show  that,  in  general,  the  Iwof  herjdomicil  does  not  govern. 
That  discussion,  however,  so  far  as  it  related  to  personal  con- 
tracts, proceeded  upon  the  assumption  that  there  was  no  con- 
flict between  the  law  of  the  place  where  the  contract  was  made, 
and  that  of  the  place  where  it  was  performable;  and  the  ques- 

^Gampbell  v.  Crampton,  18  Blatchf.        iA»te,  §  118a. 
150,  2  Fed.  417;  and  see  post,  S§  427i 
and  427j. 
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tion  now  arises  which  of  those  places  furnishes  the  governing 
law  in  case  of  a  conflict. 

In  many  of  the  cases  cited  in  connection  with  the  discussion 
just  referred  to,  the  contract  was  in  fact  made  and  performable 
in  the  same  state  or  country,  or,  if  in  different  states  or  coun- 
tries, the  laws  of  both  jurisdiction  were  the  same  upon  the  point 
in  question,  so  that  there  was  no^  conflict  between  the  lex  loci 
contractus  and  lex  loci  solutionis. 

Since,  with  a  few  exceptions,  the  common  law  renders  the 
contracts  of  a  married  woman  absolutely  void,  and  not  voidable 
merely,^  the  point  pertains  to  the  preliminary  question  re- 
ferred to  ante,  §  427e,  whether,_in_a^kgaL-Sfinse,_any^j^mteact 
has  been  brought  into  existence,  rathep-than  to  the  essential 
validity  or  obligation,  of,  a  contract  whose  legal_esistence  is 
assumed;  so,  while  there  are  some  intimations  that  the  entire 
question  of  capacity  of  a  married  woman  is  to  be  referred  toj^ie 
law  of  the  place  of  performance,^  it  seems  clear  upon  principle 

2  Sehouler,  Dom.  Rel.  5th  ed.  §  58.  by  the  lex  loci  contractus  (in  the 
'Thus,  in  Baum  v.  Birehall,  150  sense  of  the  place  of  performance). 
Pa.  164,  30  Am.  St.  Kep.  797,  24  Atl.  but  in  this  case  the  contract  was 
620,  the  court,  in  discussing  this  made  and  payable  in  the  same  state 
question,  said  that  the  general  rule  (Kentucky),  and  the  question  was 
was  that  the  instrument  is  governed  merely  whether  the  court  would  ap- 
as  to  its  validity,  nature,  obligation,  ply  the  law  of  Kentucky  in  view 
and  interpretatioii  by  the  laws  of  the  of  the  public  policy  of  Tennessee  with 
place  where  it  is  to  be  performed,  reference  to  the  contracts  made  by 
In  this  ease,  however,  the  bond,  married  women  domiciled  in  that 
which  was  secured  by  a  mortgage  of  state. 

real  estate  in  Delaware,  was  exe-  So,  in  Dalton  v.  Murphy,  30  Miss, 
cuted  and  payable  in  Delaware,  and,  59,  a  deed  of  trust  of  slaves  who 
.  besides,  it  was  held  that  the  law  of  were  in  Mississippi,  executed  by  a 
Delaware,  as  the  lex  rei  sitw,  gov-  married  woman  in  Alabama,  was 
erned  with  respect  to  the  capacity  of  held  invalid  because  it  was  not  exe- 
the  married  woman.  cuted   in   the  manner   prescribed  by 

In  Robinson  v.  Queen,  87  Tenn.  445,  the  law  of  Mississippi  with  refer- 
3  Ij.  R.  A.  214,  10  Am.  St.  Rep.  690,  ence  to  the  execution  of  contracts 
11  S.  W.  38,  also,  the  court  said  the  by  married  women,  although  it  was 
general  rule  was  that  the  capacity  executed  in  the  form  prescribed  by 
of  the  parties  was  to  be  determined  the  laAv  of  Alabama    (lex   loci  con- 
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that,  if  the  common-law  rule  prevails  at  the  place  where  she  at- 
tempted to  make  the  contract,  the  contract  must  be  regarded 
as  void  and  unenforceable,  though  it  would  not  be  so  by  the  -law 
of  the  place  of  performance ;  and  it  has  been  expressly  so  held.  * 

The  converse  of  the  foregoing  proposition,  however,  is  not 
necessarily  true;  for,  assuming  that  a  married  woman  was  com- 
petent by  the  law  of  the  place  where  the  contract  was  made, 
it  may  call  for  the  performance  of  an  act  which,  according  to 
the  law  of  the  place  of  performance,  she  is  incapable  of  per- 
forming. In  such  case  it  would  seem  that  the  law  of  the  place 
of  performance  ought  to  prevail;®  but  it  will  be  observed  that 
this  proposition  assumes,  not  merely  that  the  law  of  the  place 
•of  performance  renders  the  married  woman  incapable  of  con- 
tracting, but  that  it  renders  her  incapable  of  doing  the  acts 
essential  to  the  performance  of  a  contract  which  she  was  capable 
of  making  according  to  the  lex  loci  contractus. 

With  the  exception  already  mentioned,  the  cases  do  not  ap- 
pear to  have  noticed  this  distinction.  Ki&^_gi_\heai,  as^already 
stated,  seem  to  refer  the  entire  defense  of  coverture  to  the  law 
of  the  place  of  performance ;  and  the  others  either  refer  it  to  the 

tractus).     The  decision  is  upon  the  118c,    would    seem    to    lead    to   this 

ground    that    Mississippi    was    the  conclusion,  although  the  contract  in 

place  of  performance.  that   ease   related   to   real   property. 

So,  Partee  v.  Sillimcm,  44  Miss,  and  the  conflict  was  between  the  lex 
272,  intimates  that,  in  case  of  a  con-  lod  contractus  and  lex  rei  sitoe. 
flict,  the  lex  loci  solutionis  might  Toigt  v.  Brown,  42  Hun,  394,  how- 
prevail  over  the  lex  loci  contractus;  ever,  repudiates  this  distinction.  In 
but  in  this  case  there  was  no  con-  that  case  a  married  woman  was  held 
flict.  liable  upon  a  note  made    (i.  e.,  de- 

i  Eager      v.      National      German-  livered)   in  New  York,  by  the  law  of 

American  Bank,   105  Ga.   116,  31   S.  which  she  was  capable,  notwithstand- 

E.   141 ;    Union  Nat.  Bank  v.   Chap-  ing  that  it  was  payable  in  Connecti- 

man,  169  N.  Y.  538,  57  L.  K.  A.  513,  cut,  by  the   law  of  which  she  was 

88  Am.  St.  Rep.  614,  62  N.  E.  672.  incapable.    The  court  said:     "We  do 

5  The    reasoning    in    the   majority  not  see  how  the  place  of  performance 

opinion    of   Poison   v.    Stewart,    167  in  any  way  affects  the  capacity  to 

Mass.  211,  36  L.  R.  A.  771,  57  Am.  contract.  The  law  of  the  place  of  per- 

St.  Rep.  452,  45  N.  E.  737,  ante,   §  formanee  does  not  forbid  her,  to  per- 
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law  of  the  place  where  the  contract  is  Juade^Lpr  refrain  from 
expressing  any  opinion  as  between  the  two  laws.'' 

In  one  case*  the  court,  while  conceding  that  the  law  of  the 
place  where  a  contract  is  made  ordinarily  governs  as  to  the 
capacity  of  a  married  woman,  and  that  the  contract  in  suit  was 
made  (i.  e.,  delivered  by  her  agent)  in  a  state  by  the  law  of 
which  she  was  capable  of  making  the  contract,  yet  refused  to 
enforce  it  upon  the  ground  that  it  was  delivered  by  her  to  her 
agent  in  a  state,  by  the  law  of  which  she  was  incapable  of  con- 
tracting.   This  position,  however,  has  been  expressly  repudiated 

form,  and,  even  if  it  did,  that  might  III.  611;  Nichol  &  8.  Oo.  v.  Marshall, 

not  affect  her  capacity."    That  is,  im-  108  Iowa,  518,  79  N.  W.  282;  Younff 

doubtedly,  true  as  applied  to  her  "ca-  v.  Bullen,   19  Ky.  L.  Rep.   1561,  43 

paeity"  to  make  the  contract.     But  S.  W.  687;  Bell  v.  Packard,  69  Me. 

how  about  her  capacity  to  perform  105,  31  Am.  Rep.  251 ;  Bond  v.  Cum- 

the  contract  which  she  has  made?  mings,  70  Me.  125;  MilUken  v.  Pratt, 

«  Thus,  a  contract  executed  by  a  125  Mass.  374,  28  Am.  Rep.  241 ;  Hill 

married  woman  who  is  capable  ac-  v.  Chase,  143  Mass.  129,  9  N.  E.  30; 

cording  to  the  lex  lod  contractus  has  Wheeler  v.  Gonstantine,  39  Mich.  62, 

been  expressly  upheld  and  enforced,  33  Am.  Rep.  355;   Phoenix  Mut.  L. 

though  she  would  have  been  incapable  Ins.  Go.  v.  Simons,  52  Mo.  App.  357 ; 

according  to  the  lees  loci  solutionis.  Smith  v.  Frame,  3  Ohio  C.  C.  587; 

United    States    v.     Garlinghouse,    4  Taylor  v.  Sharp,   108  N.  C.  377,  13 

Ben.     194,     Fed.     Cas.     No.     15,189;  S.   E.    138;    Armstrong   v.   Best,    112 

PhoeriAX  Mut.  L.  Ins.  Co.  v.  Simons,  N.  0.  59,  25  L.  R.  A.  188,  34  Am.  St. 

52Mo.  App.  357;  yoip«  V.  ifroKOT,  4g.  Rep.    473,    17    S.    E.    14;    Evans   v. 

Hun,~3g4:"~SeeTi'.  B.  Hauck  Clothing  Cleary,  125  Pa.  204,  11  Am.  St.  Rep. 

Co.  V.  Sharpe,  83  Mo.  App.  385,  ante,  886,  17  Atl.  440;  Pearl  v.  Hansbor- 

§  427h,  note  1.  ough,  9  Humph.  433. 

In  the  following  cases  the  govern-        ''Connecticut  Mut.   L.   Ins.   Co.  v. 

ing  law  as  to  the  capacity  of  a  mar-  Westervelt,  52  Conn.  592;  First  Nat. 

ried  woman  is   designated  in  terms  Bank  v.  Shaw,  109  Tenn.  237,  59  L. 

of  the  place  where  the  contract  was  R.  A.  498,  97  Am.  St.  Rep.  840,  70 

made;   but  they  are  very  slight,  if  S.  W.  807;  Young  v.  Hart,  9  Va.  L. 

any,    authority   as   between   the    lex  Reg.  540,  44  S.  E.  703. 
loci    contractus    and    lex    loci    solu-        ^Freeman's  Appeal,  68  Conn.  533> 

tionis,  since,  so  far  as  appears,  there  37  L.  R.  A.  452,  57  Am.  St.  Rep.  112, 

was    no    conflict    between    the    two:  37   Atl.   420.     The  decision  is  upon 

]jBoioles  V.  Field,  78  Fed.  742;  First  the  ground  that  to  create  an  agency 

Nat.  Bank  v.  Mitchell,  34  C.  0.  A.  is  to  enter  into  a  contractual  rel»- 

542,  92  Fed.  565;  Nixon  v.  Halley,  78  tion. 
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by  another  court,®  which  holds  that  the  interposition  of  the 
agency  does  not  prevent  the  effective  application  of  the  law  of 
the  place  where  the  contract  was  made  (t.  e.,  delivered  by  the 
married  woman's  agent). 

427 j.  Infancy. — It  has  already  been  shown  ^  that  the  defense 
of  infancy  against  a  personal  contract  does  not  depend  upon 
the  law  of  the  infant's  domicil.  There  is  very  little  direct  au- 
thority upon  the  question  whether  the  law  of  the  place  where 
the  contract  is  made,  or  that  of  the  place  where  it  is  perf  ormable, 
governs  in  this  respect.  This  defense  differs  in  one  important 
respect  from  that  of  coverture;  for  an  infant's  contract,  unlike 
a  married  woman's  contract,  is  ordinarily  voidable  only,  and 
not  void.^  It  is  not  clear,  therefore,  that  this  defense  does 
not  relate  to  the  question  of  obligation  or  essential  validity  of 
a  contract  assumed  to  have  a  legal  existence,  rather  than  to  the 
preliminary  question  whether  any  contract  has,  in  a  legal  sense, 
been  brought  into  existence.  If  so,  it  would  seem  that  the  de- 
fense of  infancy  would,  in  every  case,  depend  upon  the  law  of 
the  place  of  performance,  and  that  the  contract,  if  valid  by 
the  law  of  that  place,  would  be  upheld,  though  invalid  tested 
by  the  law  of  the  place  where  it  was  made;  and  it  has  been  ex- 
pressly so  held  in  at  least  one  case.  ^     Most  of  the  cases  cited 

^First  Nat.  Bank  v.  Mitchell,  34  lAnte,  §§  112-117,  particularly 
C.  C.  A.  542,  92  Fed.  565.     In  Bell  v.    115a. 

Packard,  69  Me.  105,  31  Am.  Rep.  2  Schouler,  Dom.  Rel.  §  403. 
251,  and  Milliken  v.  Pratt,  125  Mass.  ^Thompson  v.  Eetcham,  4  Johns. 
374,  28  Am.  Rep.  241,  also,  the  law  285,  holding  that  a  note  made  in 
of  the  place  where  the  contract  was  Jamaica,  but  payable  in  New  York, 
delivered  by  the  agent,  and  not  the  was  governed  by  the  laws  of  New 
law  of  the  place  where  it  was  deliv-  York  with  reference  to  the  defense 
ered  to  him  by  his  principal  (the  of  infancy.  It  is  true  that,  upon  a 
married  woman),  was  applied,  subsequent  appeal  (8  Johns.  18&,  5 
though  there  is  no  discussion  of  the  Am.  Dec.  332),  it  was  held  that  tlie 
effect  of  the  interposition  of  the  law  of  Jamaica  governed,  but  this 
agency.  See  amte,  §  422a,  for  general  was  upon  the  ground  that  the  note 
discussion  of  the  place  where  a  con-  in  question  did  not  designate  the 
tract  is  deemed  to  have  been  made.-  place  of  payment,  and  that  parol  evi- 
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in  connection  with  the  discussion  of  the  applicability  of  the 
iex  domicilii  apparently  designate  the  governing  law  in  terms 
of  the  place  where  the  contract  was  made;  but,  as  there  was 
no  conflict  between  the  lex  loci  contractus  and  lex  loci  solutionis, 
they  are  very  little,  if  any,  authority  upon  this  point.  * 

427k.  Formal  validity. — According  to  the  criterion  suggested 
■ante,  §  427e,  matters  relating  to  the  formal  validity  of  a  per- 
sonal contract  should  be  governed  by  the  law  of  the  place  where 
the  contract  is  made,  and,  according  to  that  criterion,  such  rule 
should  be  regarded  as  absolute,  not  dependent  upon  the  inten- 
tion of  the  parties.  In  other  words,  the  iirst  rule  of  the  Scudder 
Case,^  as  applied  to  such  matters,  needs  no  limitation  or  quali- 
fication except  that  imposed  by  the  principle  that  a  court  may, 
upon  the  ground  of  public  policy  of  the  forum,  refuse  to  rec- 
ognize, or  give  effect  to,  the  law  of  another  jurisdiction.  Most 
of  the  actual  decisions  upon  the  point  support  the  view  above 
stated,^  though  it  must  be  admitted  that,  in  a  number  of  cases,® 

denee  was  inadmissible  to  show  that  2  gee  especially  Scudder  v.  Union 
it  was  payable  in  New  York.  Kent,  Nat.  Bank,  91  U.  S.  406,  23  L.  ed. 
Ch.  J.,  who  wrote  the  opinion  upon  245;  Pritchard  v.  Norton,  106  U.  S. 
the  second  appeal,  seems  to  have  as-  f24,  27  L.  ed.  104,  1  Sup.  Ct.  Rep. 
sumed  that  the  law  of  New  York  102;  Campbell  v.  Crampton,  18 
would  have  governed  if  the  note  had  Blatchf.  150,  2  Fed.  417;  Park  Bros. 
been  expressly  made  payable  there;  d  Co.  v.  Kelly  Axe  Mfg.  Go.  1  C.  C. 
for  he  said:  "The  lex  loci  is  to  gov-  A.  395,  6  U.  S.  App.  26,  49  Fed.  618; 
ern  unless  the  parties  had  in  view  Rouhicek  v.  Haddad,  67  N.  J.  L.  522, 
a  different  place  by  the  terms  of  the  51  Atl.  938;  Eunt  v.  Jones,  12  R.  T. 
contract."  265,  34  Am.  Rep.  635.    See  also  cases 

4  See  Andrews  v.  Eis  Creditors,  11  cited  in  notes  to  post,  §  448a,  relat- 
La.  464;  Euey's  Appeal,  1  Grant,  ing  to  mode  of  acceptance  of  bill; 
Gas.  51 ;  Phoenix  Mut.  L.  Ins.  Co.  v.  post,  §  685,  with  reference  to  revenue 
Simons,  52  Mo.  App.  357, — ante,  §  stamps;  and  post,  §  693a,  with  ref- 
115a.  erenee  to  statute  of  frauds. 

1  It  will  be  observed  that  the  mat-  s  See  Hall  v.  Cordell,  142  U.  S. 
ter  involved  in  Scudder  v.UnionNat.  116,  35  L.  ed.  956,  12  Sup.  Ct.  Rep. 
Bank,  91  U.  S.  406,  23  L.  ed.  245,  154,  post,  §  448a,  note  3 ;  Hubhard  v. 
where  this  rule  was  formulated,  re-  Exchange  Bank,  18  C.  C.  A.  525,  38 
lated  to  the  formal  validity  of  the  U.  S.  App.  289,  72  Fed.  234,  post,  § 
contract.  448a,  note  3;  Wilson  \.LeumtonUill 
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the  question  seems  to  be  referred  to  the  presumed  intention  of 
the  parties,  and  in  a  few  cases*  such  principle  has  been  applied 
with  the  result  of  subjecting  the  contract  in  this  respect  to  the 
law  of  the  place  of  performance. 

It  must  be  remembered  that  the  foregoing  rule  is  confined 
to  matters  that  relate  to  the  validity  of  the  contract,  and  not  to 
matters  of  remedy  or  procedure.  As  is  shown  in  connection 
\vith  the  discussion  of  the  conflict  of  laws  relating  to  the  statute 
i>f  frauds,^  it  is  often  a  close  question  whether  a  particular 
statute  relates  to  the  validity  of  the  contract,  or  merely  to  the 
remedy  or  procedure.  In  the  former  case  it  falls  within  the 
operation  of  the  rule  above  stated,  and  in  the  latter  case  it  falls 
within  the  operation  of  the  rule  that  the  lex  fori  governs  with 
respect  to  matters  of  remedy  and  procedure. 

4271.  Essential  validity  of  contracts. —  As  already  "^  shown, 
the  formal  validity  of  a  contract  is  to  be  determined  by  the  law 
of  the  place  where  the  contract  is  made;  and,  as  will  be  subse- 
quently^ shown,  the  intention  of  the  parties  is  the  ultimate  cri- 
terion of  the  governing  law  with  respect  to  the  obligation  of  the 
contract,  assuming  its  existence  and  formal  validity.  The  ques- 
tion remains  as  to  the  goyerningJ,aw-Ji5dth.xespect_to  its.  essen- 
tial validity  as  distinguished^  upon  the  pne^ide,  from  its  formal 
validity,  and,  upon_ihe,.o,th.ei;,~.frQm  its  obligation.     The  first 

Co.  150  N.  ¥.  314,  55  Am.  St.  Eep.  made.  This  distinction  seems  to  be  / 
680,  44  N.  E.  959,  post,  §  693a,  note  correct  in  principle  and  harmonizes  I 
5.    These  cases  ignore  the  distinction  with  nearly  all   of  the  actual   deei- 1 


which  is  brought  out  in.  the  state- 
ment in  Matthews  v.  MurchAson,  17 
Fed.  760,  to  the  eflfeot  that  the  abil- 
ity of  a  party  and  the  form  of  en-^ 
tering  into  the  contract  are  deter- 
mined by  the  law  of  the  place  where 
the  contract  is  made;  but  the  ques- 
tion as  to  the  construction  of  the 
contract  is  determined  by  the  place 
with  a  view  to  whose  law  it  was 
Vol.  II.  CoNrL.  of  Laws — 58 


sions   upon   the   point. 

*Hall  V.  Cordell,  142  U.  S.  116,  35 
L.  ed.  956,  12  Sup.  Ct.  Rep.  154,  and 
Wilson  V.  Leioiston  Mill  Co.  150  N. 
Y.  314,  55  Am.  St.  Rep.  680,  44  N. 
E.  959. 

6  See  post,   §§   689a-690e. 

iAnte,  §  427k. 

iPost,  §  427p. 
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rule  of  the  Scudder  Case,  in  the  form  in  which  it  is  there  stated, 
refers  the  entire  question  of  validity  to  the  law  of  the  place 
where  the  contract  is  made,  without  distinguishing  between 
formal  and  essential  validity;  but  it  is  apparent,  both  upon 
reason  and  authority,  that  such  rule  cannot  be  applied  to  all 
questions  affecting  essential  validity.  The  essential  validity 
of  a  contract  may  depend  upon  the  legality  or  validity  of  the 
act  to  be  done  in  performance  of  the  contract,  and  it  is  clear 
that  in  such  a  case,  the  place  of  performance,  rather  than  the 
place  of  maJbing,  furnishes  the  governing  law  in  this  respect.* 
Indeed,  such  a  case  seems  to  fall  within  the  2d  rule  of  the 
Scudder  Case,  which  refers  matters  connected  with  the  per- 
formance to  the  law  of  the  place  of  performance.  It  must  be 
remembered  that  any  rule  upon  this  subject  may  be  changed 
by  a  local  statute,  and  therefore  if  a  statute  of  the  place  where 
the  contract  is  made,  expressly  or  by  construction,  extends  to 
contracts  performable  elsewhere,  it  will,  of  course,  govern,  at 
least  when  the  question  arises  in  the  jurisdiction  where  the  con- 
tract was  made.* 

It  is  obvious  that  the  rule  above  stated,  as  applied  to  a  con- 
tract whose  essential  validity  depends  upon  the  legality  or  va- 
lidity of  an  act  to  be  done  in  performance  of  the  contract,  is 
an  absolute  rule  not  dependent  upon  the  intention  of  the  par- 
ties, except  so  far  as  such  intention  may  be  referred  to  for  the 
purpose  of  locating  the  place  of  performance. 

"When,  however,  the  question  of  essential  validity  does  not 

^Priee  v.  Burns,  101  111.  App.  418;  the  rule  was  applied,  although  the 

Fred  Miller  Brewing  Go.  v.  Stevens,  action  was  brought  in  a  court  of  a 

102  Iowa,  60,  71   N.  W.  186;   Alex-  state  other  than  that  where  the  con- 

ander  v.  Barker,  64  Kan.  396,  67  Pac.  tract  was  to  be  performed.    See  also 

829;    Rosenbaum    v.    United    States  Western   U.    Teleg.   Go.   v.   Way,   83 

Credit  System  Co.  64  N.  J.  L.  34,  44  Ala.   542,   4   So.   844,   post,   §   427in. 

Atl.  966;  Ormes  v.  Dauchy,  82  N.  Y.  And  see  also  next  section. 

443,    37    Am.    Rep.    583;     Chambers  <  See    Blaclcwell    v.    Webster,    23 

Bros.  V.  Church,  14  E.  I.  398,  51  Am.  Blatchf.  537,  29  Fed.  614,  post  491a. 
Rep.    410.      In   the    last   four    cases 
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depend  upon  the  lawfulness  or  unla"wfulnegs  of  a  particular  act 
to  be  done  in  performance  of  the  contract,  but  upon  the  validity 
or  invalidity  of  a  particular  provision  or  stipulation  measuring 
the  rights  and  duties  of  the  parties  (e.  g.,  a  stipulation  in  a 
common  carrier's  contract  exempting  it  from  liability  for  neg- 
ligence), the  courts  generally  make  the  intention  of  the  parties 
the  ultimate  criterion  ^f  the  governing  law.'  In  some  in- 
stances, however,  the  courts,  while  not  denying  that  the  inten- 
tion of  the  parties  is  the  general  criterion  of  the  governing  law 
in  this  respect,  have  refused  to  abide  by  it,  upon  the  ground  that 
it  would  be  contrary  to  the  public  policy  of  the  forum  to  apply 
the  law  with  reference  to  which  the  parties  intended  to  contract. 
Thus,  for  instance,  the  United  States  Supreme  Court  orig- 
inally took  the  position  that  the  intention  of  the  parties,  ex- 
pressed or  presumed,  was  the  criterion  of  the  governing  law  with 
respect  to  the  validity  of  a  stipulation  in  a  common  carrier^ s 
contract  exempting  it  from  liability  for  negligence;*  but  in  sub- 

B  Thus,  the  House  of  Lords  in  20  Atl.  84,  involving  the  validity  of 
Eamlyn  v.  Talisker  Distillery  [1894;  a  separation  agreement  made  be- 
H.  L.  So.]  A.  C.  202,  6  Reports,  188,  tween  persons  temporarily  residing 
71  L.  T.  N.  S.  1,  58  J.  P.  540,  took  there,  but  domiciled  in  Florida,  the 
the  position  that  the  presumed  in-  court  referred  the  question  to  the 
tention  of  the  parties  was  the  cri-  presumed  intention  of  the  parties  j 
terion  of  the  governing  law  with  re-  and  held  that,  under  the  circum- 
spect to  the  validity  of  a  stipulation  stances  (including  the  fact  of  the 
in  a  contract  made  in  London  but  signing  of  the  paper  in  Maine,  the 
to  be  performed  in  Scotland,  where-  making  of  the  first  payment  there, 
by  any  dispute  arising  out  of  the  and  the  occurrence  of  the  cause  of 
contract  was  to  be  settled  by  arbi-  the  separation  there),  it  would  be 
tration  by  members  of  the  London  presumed  that  the  parties  intended 
corn  exchange ;  and,  in  accordance  to  contract  with  reference  to  the  law 
with    such    presumed   intention,    the   of  Maine. 

law  of  England,  by  which  such  stip-  ^Liverpool  d  G.  W.  Steam  Go.  y. 
ulation  was  valid,  rather  than  that  Phenix  Ins.  Co.  129  U.  S.  397,  32  L. 
of  Scotland,  by  which  it  would  be  in-  ed.  788,  9  Sup.  Ct.  Hep.  469,  post,  § 
valid,  was  applied.  See  also  post,  471a.  The  application  of  the  inten- 
§  47  le.  tion  as  the  criterion  in  this  instance 

So,  in  Carey  v.  Maekey,  82  Me.  516,  subjected  the  stipulation  to  a  law 
9  L.  R.  A.  113,  17  Am.  St.  Rep.  500,   by  which  it  was  invalid. 
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aequent  cases,  when  the  application  of  such  criterion  would  have 
subjected  the  stipulation  to  a  law  that  would  have  upheld  it,  the 
court  refused  to  apply  that  law,  upon  the  ground  that  it  was 
contrary  to  the  public  policy  of  the  forum  to  recognize  the  va- 
lidity of  such  stipulations.^ 

Again,  the  doctrine  that  the  intention  of  the  parties  is  the 
ultimate  criterion  of  the  governing  law  with  respect  to  the  va- 
lidity of  a  stipulation  measuring  the  respective  rights  and  duties 
of  the  parties  does  not  apply  if  the  law  of  the  place  where  the 
contract  is  made,  not  only  declares  such  stipulation  invalid,  but 
prohibits  its  introduction  in  a  contract ;  and  this  is  true  whether 
the  action  be  brought  where  the  contract  was  made  or  else- 
where. ^ 

427m.  Validity  of  contract  as  affected  by  Sunday  laws. — The 
validity  of  a  contract,  as  aft'ected  by  the  fact  that  it  was  made 
on  Sunday,  is  determined  by  the  law  of  the  place  where  it  was 
made.  Thus,  a  contract  which  is  invalid  according  to  the  law 
of  the  place  where  made  because  made  on  Sunday  will  not  be 
enforced  there  or  elsewhere,  "^  even  if  perfonnable  at  another 
place,  by  the  law  of  which  it  would  be  valid.  ^     So,  a  contract 

TThe  Kensington,  183  U.  S.  263,  ly  based  upon  the  assumption  that 
46  L.  ed.  190,  22  Sup.  Ct.  Kep.  102,  the  law  of  Massachusetts  did  not 
and  other  cases  cited  in  note  8  to  §  prohibit  the  introduction  of  such  a 
471c.  stipulation  into  the  contract. 

8  Thus,  in  Re  Missouri  8.  S.  Go.  iKing  v.  Fleming,  72  111.  21,  22 
L.  R.  42  Ch.  Div.  321,  58  L.  J.  Ch.  Am.  Rep.  131;  Strouse  v.  Lanctot 
N.  S.  721,  61  L.  T.  N.  S.  316,  37  (Miss.)  27  So.  606;  Northrup  v. 
Week.  Rep.  696,  where,  in  accord-  Foot,  14  Wend.  248.  It  is  true  that 
anee  with  the  presumed  intention  of  it  is  held  in  tlie  first  case  that  the 
the  parties,  a  stipulation  exempting  action  would  lie,  notwithstanding 
the  carrier  from  liability  for  negli-  that  the  note  in  question  was  signed 
gence,  in  a  contract  made  in  Masaa-  in  Indiana  on  Sunday;  but  the  de- 
chusetts  for  transportation  of  cattle  cision  is  upon  the  ground  that  the 
from  Boston  to  England,  was  sub-  law  of  Indiana  was  not  violated,  be 
iected  to  the  law  of  England,  which  cause  the  note  was  not  delivered 
upheld   it,   rather   than   the   law   of  until  Monday. 

Massachusetts,  which  would  have  in-  ^Arhuokle  v.  Reaiime,  96  Mich, 
validated  it — the  decision  is  express-  243,  55  N.  W.  808. 
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which  is  valid  by  the  law  of  the  state  or  country  where  made 
may  be  enforced  in  another  state  or  country,  by  the  law  of 
which  it  would  be  invalid  because  made  on  Sunday.^  Upon 
principle,  this  would  seem  to  be  true,  even  if  the  contract  were 
performable  in  another  state  or  country  where  the  making  of 
contracts  on  Sunday  is  forbidden.*  Of  course,  a  court  of  one 
state  or  country  may,  upon  the  ground  of  public  policy,  refuse 
to  enforce  a  contract  made  on  Sunday,  even  though  valid  by  the 
law  of  the  place  where  it  was  made  and  was  to  be  performed; 
but,  thus  far,  the  courts  have  either  assumed  or  expressly  held 
that  a  statute  of  the  forum  prohibiting  the  making  of  contracts 
on  Sunday  is  not  such  a  part  of  the  public  policy  of  the  forum 

38wann  v.  Swann,  21  Fed.  299;  ever,  in  Thayer  v.  Elliott,  16  N.  H. 
Murphy  v.  Collins,  121  Mass.  6;  102,  and  Brown  v.  Gates  (Wis.)  97 
O'Rourke  v.  O'Rourke,  43  Mich.  58,  N.  W.  221,  Affirmed  on  rehearing  in 
4  N.  W.  531 ;  McKee  v.  Jones,  67  98  N.  W.  205.  In  both  eases  it  was 
Miss.  405,  7  So.  348;  Brown  v.  held  that  a  note  made  and  delivered 
Browning,  15  E.  I.  422,  2  Am.  St.  on  Sunday  was  invalid,  without  ref- 
Eep.  908,  7  Atl.  403;  Adams  v.  Gay,  erence  to  the  law  of  the  state  in 
19  Vt.  358.  In  none  of  these  cases  w^hieh  it  was  made,  because  of  the 
was  there  any  conflict  between  the  law  of  another  state  in  which  it  was 
lex  loci  contractus  and  lex  lod  solu-  payable  prohibiting  the  making  of 
tionis  on  this  point.  contracts  on  Sunday.    Both  decisions 

In  Murphy  v.  Collins,  121  Mass.  rest  upon  the  general  principle  that, 
6,  the  court  said  that,  the  note  hav-  in  conformity  to  the  presumed  inten- 
ing  been  made  and  delivered  in  New  tion  of  the  parties,  a  contract  is  .to 
York,  "and  not  appearing  to  be  pay-  be  referred  to  the  law  of  the  place 
able  elsewhere,"  its  validity  depended  where  it  is  payable,  rather  than  that 
upon  the  law  of  New  York.  of  the  place  in  which  it  is  made.     It 

See  also  Thayer  v.  Elliott,  16  N.  seems  at  least  questionable,  however, 
H.  102,  infra.  whether  the  principle  was  not  mis- 

In  Hill  V.  Wilker,  41  Ga.  449,  5  applied  in  these  cases;  for  the  ques- 
Am.  Rep.  540,  the  court  refused  to  tion  as  to  the  validity  of  a  contract 
enforce  a  contract  which  was  made  as  affected  by  the  fact  that  it  was 
and  delivered  in  Kansas  upon  Sun-  made  on  Sunday  does  not  seem  to 
day;  but  this  was  upon  the  ground  be  a  matter  which  the  intention  of 
that,  in  the  absence  of  evidence  to  the  parties  can  control,  but  a  matter 
the  contrary,  it  would  be  presumed  which  relates  distinctively  to  the 
that  the  law  of  Kansas  was  similar  question  whether,  in  legal  effect,  any 
to  that  of  Georgia,  and  rendered  con-  contract  has  been  made.  Had  the 
tracts  made  on  Sunday  void.  facts   in   these   cases   been   reversed, 

*  It  has  been  held  otherwise,  how-   and  Sunday  contracts  been  forbidden 
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as  to  preclude  the  enforcement  of  a  contract  made  elsewhere 
on  that  day.® 

It  would  seem  upon  principle  that  the  validity  of  a  contract, 
as  affected  by  the  fact  that  it  contemplated  performance  on 
Sunday,  should  be  governed  by  the  law  of  the  place  of  per- 
formance. ® 

427ii.  Intention  of  the  parties  as  the  criterion  of  the  govern- 
ing law. —  "With  the  exceptions  pointed  out  in  §  4271  as  to 
some  matters  that  relate  to  the  essential  validity  of 
a  contract,  the  matters  thus  far  discussed  are  governed  by 
fixed  laws  which  are  determined  by  absolute  rules  not  dependent 
upon  the  intention  of  the  parties ;  but  when,  assuming  the  exist- 
ence ajid  validity  of  the  contract,  the  question  as  to  the  recip- 
rocal rights  and  duties  of  the  parties  thereunder  arises,  it  will 

by  the  lex  loci  contractus,  but  al-  tween  simrise  and  sunset,  while  the 
lowed  by  the  leao  loci  solutionis,  it  statute  of  Rhode  Island  prohibited 
seems  very  doubtful  whether  the  lat-  business  during  the  whole  day  of 
ter  would  have  been  applied  and  the  Sunday.  The  opinion  merely  takes 
contracts  upheld.  In  the  iirst  case  the  position  that,  under  the  circum- 
the  action  was  brought  in  the  state  stances,  the  enforcement  of  the  con- 
where  the  note  was  payable,  and  the  tract  was  not  contrary  to  the  public 
decision  might  have  been  referred  to  policy  of  Rhode  Island,  and  the  inti- 
the  ground  that  it  was  contrary  to  mation  seems  to  be  that  it  might 
the  public  policy  of  the  forum  to  en-  have  been  held  otherwise  if  there  had 
force  a  contract  made  on  Sunday,  been  no  restrictions  in  Connecticut 
even  though  made  in  another  state,  on  Sunday  contracts. 
In  the  latter  case,  however,  the  ac-  c  "  "'is  seems  to  have  been  assumed 
tion  was  brought  in  a  third  state,  in  Western  U.  Teleg.  Go.  v.  Way,  83 
and  the  decision  is  referred  exclu-  Ala.  542,  4  So.  844,  which  was  an 
sively  to  the  law  of  the  state  where  action  against  a  telegraph  company 
the  note  was  payable.  for    failure   to   transmit   a   message 

B  This  ground  was  expressly  taken  which  was  delivered  to  the  company 
in  Bwann  v.  Swann,  21  Fed.  299,  and  in  Alabama  on  Saturday,  and  which 
Adams  v.  Oay,  19  Vt.  358,  supra,  aft-  it  was  contemplated  would  be  deliv- 
er a  discussion  of  the  point.  The  ered  to  the  addressee  in  Germany  on 
decision  in  Brown  v.  Browning,  15  Sunday.  The  court  said  that  the 
R.  I.  422,  2  Am.  St.  Rep.  908,  7  Atl.  mere  delivery  of  the  telegram  on 
403,  supra,  note  3,  does  not  go  so  Sunday  was  not  prohibited  either  by 
far.  In  that  case  the  contract  was  statutory  or  common  law,  and  that 
made  in  Connecticut  after  sunset  on  in  the  absence  of  proof  it  could  not 
Sunday.  The  statute  of  Connecticut  presume  that  such  delivery  was  pro- 
prohibited    business    on    Sunday   be-  hibited  by  the  laws  of  Germany. 
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be  foTind  that  the  courts  have,  iji  general,  eitherexpressl^  or  im- 
pliedly accepted. _.the^jiLtentioiL  of  ..the  parties,  within  certain 
limits,  as  the  ultimate  criterion  of  the  governing  law.  The 
necessity  of  making  a  choice  between  possible  applicatory  laws, 
with  respect  to  the  nature,  character,  and  extent  of  the  obliga- 
tion assumed  by  the  parties,  arises,  in  some  instances,  because 
the  language  used  in  the  contract  is  susceptible  of,  and  has  been 
given,  different  interpretations  in  different  states  or  countries; 
and,  in  other  instances,  because  local  laws  of  the  states  or  coun- 
tries in  which  the  different' elements  of  the  contract  have  their 
situs  add  to,  or  subtract  from,  the  rights  and  duties  of  the  par- 
ties as  fixed  by  the  terms  of  the  contract  In  either  case,  how- 
ever, as  before  stated,  the  intention  of  the  parties  is  the  ultimate 
criterion.  But  such  intention,  at  least  so  far  as  it  affects  the 
applicatory  law  with  respect  to  the  rights  and  duties  of  the 
parties  outside  the  express  terms  of  the  contract,  must  be  di- 
rected to  the  law  of  some  place  that  has  a  vital,  and  not  merely 
a  fictitious,  relation  to  the  contract.  ^  This  limitation  in  many, 
perhaps  most,  cases  practically  narrows  the  choice  to  the  law 
of  the  place  where  the  contract  was  made,  on  one  side,  and  that 
of  the  place  where  it  is  perf ormable,  on  the  other ;  but  not  nec- 
essarily so,  because  in  some  cases  important  elements  of  the  con- 
tract, or  significant  circumstances  of  the  transaction,  may  have 
their  situs  at  another  place,  and  point  to  the  law  of  that  place 
as  that  vrith  reference  to  which  the  parties  intended  to  con- 
tract,^ Again,  the  doctrine  that  the  intention  of  the  parties  is 
the  ultimate  criterion  of  the  governing  law  is  qualified  and  lim- 
ited in  its  practical  application  by  the  well-established  principle 
that  a  court  will  not  enforce  a  contract  which  is  valid  by  the 
law  of  another  state  or  country  if,  under  the  circumstances  of 

1  See  post,  §  510a.  made    and    payable    in    the    latter. 

2  When  the  government  of  a  state  Smith  v.  Weguelin,  L.  R.  8  Eq.  212, 
contracts  a  loan  in  another  state,  38  L.  J.  Ch.  N.  S.  465,  20  L.  T.  N.  S. 
the  contract  is  governed  by  the  law  724,  17  Week.  Rep.  904,  Approved  by 
of    the    former    state,    even    though  Lord   Selborne   in   Goodioin  v.   Rob- 
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the  case,  it  deems  it  contrary  to  the  public  policy  of  the  fornm 
to  do  so. 

The  justification  for  the  statement  that  the  intention  of  the 
parties,  -within  the  limitations  and  with  the  exceptions  above 
suggested,  is  the  ultimate  criterion  of  the  governing  law  is  to  be 
found,  partly  in  express  statements  made  by  the  courts,  and 
partly  in  the  fact  that  the  acceptance  of  such  criterion  is  fre- 
quently necessary,  in  order  to  harmonize  the  decisions  made  by 
the  same  courts  under  varying  states  of  fact. 

427o.  Same;  how  intention  ascertained;  function  of  formu- 
lated rules. — When,  as  frequently  happens,  the  intention  of  the 
parties  as  to  the  governing  law  is  manifested  by  an  express 
stipulation  in  the  contract  to  the  effect  that  it  shall  be  construed 
with  reference  to  the  laws  of  a  specified  state  or  country,  and 
the  decision  applying  such  law  is  based  upon  the  stipulation,  it 
is  clear  that  the  intention  of  the  parties  has  been  made  the  cri- 
terion of  the  governing  law.  Within  the  limitations  pointed 
out  in  the  preceding  section,  such  a  stipulation  is  conclusive  as 
to  the  governing  law  with  respect  to  matters  affecting  the  obliga- 
tion, as  distinguished  from  the  validity,  of  the  contract  ^  When, 
however,  the  intention  of  the  parties  with  respect  to  the  govern- 
ing law  is  not  shown  by  the  express  language  of  the  contract, 
it  is  necessary  to  infer  or  presume  it  from  the  contract  in  con- 
nection vnth  the  circumstances  surrounding  the  transaction.^ 

arts,   L.    R.    1    App.    Cas.   476,   495,  2S  S.  E.  421.     See  also  post,  §§  429a, 

45  L.  J.  Exch.  N.  S.  748,  35  L.  T.  4e7f,  467g,  471a,  471c,  510b,  510g,  for 

N.  S.  179,  24  Week.  Rep.  987.  illustrations  of  the  effect  of  an  ex- 

1  Where  the  parties  to  a  contract  press  stipulation, 

have    themselves    expressly    declared  2  In  Shillito  v.  Reineking,  30  Hun, 

that  it  shall  be  held  and  construed  345,  it  was   held  that  the   question 

as  made  with  reference  to  a  certain  whether  the  parties  intended  to  be 

jurisdiction,  that  shows  by  what  law  governed  by  the  law  of  Indiana  or 

they  intended  the  transaction  to  be  of  Ohio  should  have  been  submitted 

governed;   and  there  ia  no  room  for  to  the  jury,  where  it  appeared  that 

inference  or  presumption  as  to  what  a  resident  of  Indiana,  being  indebted 

that  intention  was.     Union  Gent.  L.  to  n  resident  of  Ohio,  executed  and 

Ins.   Go.  V.   Pollard,  94  Va.   146,  36  delivered  in  the  former  state  a  note 

L.   R.   A.  271,   64  Am.   St.   Rep.   715,  in  wliich  bis  wife  joined,  and  which 
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The  first  two  rules  formulated  in  the  Scudder  Case  are  there 
stated  as  though  they  were  absolute  rules,  not  dependent  upon 
the  ii_tention  of  the  parties;  and  so  they  undoubtedly  are,  as 
concerns  matters  which,  like  the  one  involved  in  that  case,  re- 
late to  the  formal  validity  of  the  contract;  but,  as  applied  to 
matters  affecting  the  obligation  of  the  contract,  as  distinguished 
from  its  validity,  they  are  merely  prima  facie  rules  based  upon 
the  presumed  intention  of  the  parties.  *     Since  each  rule,  as  ap- 

purported  to  charge  her  individual  the  law  of  the  place  where  it  is  made, 
property  with  the  payment  of  the  unless  the  parties,  at  the  time  of 
note,  the  place  of  payment  being  left  making  it,  have  some  other  law  in 
blank,  and  it  further  appearing  that  view.  Liverpool  &  G.  TF.  Steam  Co. 
the  note  was  invalid  by  the  law  of  v.  Phenix  Ins.  Go.  129  U.  S.  397,  32 
Indiana,  but  valid  by  the  law  of  Ohio.  L.  ed.  788,  9  Sup.  Ct.  Hep.  469. 
Generally,  however,  it  has  been  as-  In  Lloyd  v.  Guibert,  6  Best  &  S. 
sumed  that  the  question  as  to  the  100,  35  L.  J.  Q.  B.  N.  S.  74,  L.  E. 
intention  of  the  parties  was  to  be  1  Q.  B.  115,  13  L.  T.  N.  S.  602,  the 
determined  by  the  court,  either  from  court  said:  "In  the  diversity  or  con- 
an  express  stipulation  in  the  con-  flict  of  laws,  which  ought  to  pre- 
tract,  or  from  the  terms  thereof  in  vail  is  a  question  that  has  called 
connection  with  the  circumstances  of  forth  an  amazing  amount  of  ingenu- 
the  transaction.  ity  and  many  differences  of  opinion. 

3  The  prima  facie  character  of  It  is,  however,  generally  agreed  that 
these  rules  is  recognized  in  the  fol-  the  law  of  the  place  where  the  con- 
lowing  statements  taken  from  opin-  tract  is  made  is  prima  facie  that 
ions  in  adjudicated  cases:  (Some  which  the  parties  intended,  or  ought 
of  these  statements,  however,  go  too  to  be  presumed  to  have  adopted,  as 
far  in  this  direction.)  the   footing  upon  which  they   dealt, 

In  every  forum  a  contract  is  gov-  and  that  such  law  ought  therefore 
erned  by  the  law  with  a  view  to  to  prevail  in  the  absence  of  circum- 
which  it  was  made.  Wayman  v.  stances  indicating  a  different  inten- 
Southard,  10  Wheat.  48,  6  L.  ed.  264.   tion;   as,  for  instance,  that  the  con- 

The  law  we  are  in  search  of,  which  tract  is  to  be  entirely  performed  else- 
is  to  decide  upon  the  nature,  the  in-  where,  or  that  the  subject-matter  is 
terpretation,  and  the  validity  of  the  immovable  property  situated  in  an- 
engagement  in  question,  is  that  which  other  country,  and  so  forth;  which 
the  parties  have  either  expressly  or  latter,  though  sometimes  treated  as 
presumptively  incorporated  into  their  distinct  rules,  appear  more  properly 
contract  as  constituting  its  obliga-  to  be  classed  as  exceptions  to  the 
tion.  Pritchard  v.  Norton,  106  U.  S.  more  general  one  by  reason  of  the 
124,  27  L.  ed.  104,  1  Sup.  Ct.  Rep.  102.   circumstances  indicating  an  intention 

The  general  rule  is  that  the  na-  to  be  bound  by  a  law  different  from 
ture,  obligation,  and  interpretation  that  of  the  place  where  the  contract 
of  a  contract  are  to  be  governed  by  is  made;  which  intention  is  inferred 
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plied  to  matters  affecting  the  obligation  of  the  contract,  rests 
upon  an  inference  or  presumption  as  to  the  intention  of  the  par- 
ties, drawn  from  one  or  more  of  the  terms  of  the  contract  or 
circumstances  of  the  transaction,  it  is  obvious  that  it  is  not  a 
hard  and  fast  rule  (like  the  rule,  for  instance,  that  the  formal 
validity  of  a  personal  contract  is  governed  by  the  lex  loci  con- 

Irom  the  subject-matter  and  from  the  then  laid  down,  as  a  general  rule  for 
surrounding  circumstances,  so  far  as  ascertaining  that  intention,  that  con- 
they  are  relevant  to  construe  and  de-  tracts  made  in  one  place  to  be  exe- 
termine  the  character  of  a  contract."  cuted  in  another  are  to  be  governed 
Again,  the  court  said  that,  the  par-  by  the  law  of  the  place  of  perform- 
ticular   question   before   them   never   ance. 

having  been  decided  in  England,  "We  Where  there  is  nothing  to  show 
must  therefore  deal  with  it  as  a  new  that  the  parties  had  in  view,  in  re- 
<juestion  and  endeavor  to  be  guided  spect  to  the  execution  of  a  contract, 
in  its  solution  by  a  steady  applica-  any  other  law  than  the  law  of  the 
tion  of  the  general  principle  already  place  of  performance,  that  law  must 
stated,  viz.:  that  the  rights  of  the  determine  the  rights  of  the  parties, 
parties  to  a  contract  are  to  be  judged  Ball  v.  Gordell,  142  U.  S.  116,  35  L. 
of  by  that  law  which  they  intended,  ed.  956,  12  Sup.  Ct.  Rep.  154. 
or  rather  by  which  they  may  justly  The  validity  of  a  contract  will  be 
be  presumed  to  have  bound  them-  determined  by  the  law  of  the  state 
selves."  The  question  in  this  case  where  it  is  made,  unless  it  clearly 
was  whether  a  ship  owner,  by  aban-  appears  that  the  contracting  parties 
doning  the  ship  and  cargo,  could  es-  had  some  other  law  in  view.  John 
«ape  personal  liability  upon  a  hot-  A.  Tolman  Go.  v.  Reed,  115  Mich.  71, 
tomry  bond  properly  executed  by  the   72  N.  W.  1104. 

master  in  a  foreign  port,  it  appear-  Ordinarily,  the  validity  of  a  con- 
ing that  by  the  law  of  France  he  tract  is  determined  by  the  lex  loci 
could  escape  such  liability,  but  that  contractus,  but  where  by  the  contract 
by  the  law  of  England  he  could  not.  a  different  place  of  performance  is 
The  court  determined  that  in  view  of  fixed,  the  presumption  is  that  the 
all  the  circumstances  the  parties,  parties,  as  they  may  lawfully  do, 
must  be  presumed  to  have  contracted  contract  with  reference  to  the  laws 
with  reference  to  the  law  of  France,  of  such  place.  Hart  v.  Livermore 
rather  than  the  law  of  England.  Foundry  &  Maah.  Go.  72  Miss.  809, 

In  Goghlan  v.  South  GaroUna  R.  17  So.  769. 
Go.  142  U.  S.  101,  35  L.  ed.  951,  12  Contracts  are  to  be  governed  as  to 
Sup.  Ct.  Rep.  150,  the  court  said  that  their  nature,  their  validity,  and 
all  the  terms  of  the  contract  must  be  their  interpretation  by  the  law  of 
examined  in  connection  with  the  at-  the  place  where  they  were  made,  un- 
tendant  circumstances  to  ascertain  less  the  contracting  parties  appear 
what  law  was  in  view  of  the  parties  to  have  had  some  other  place  In 
when  the  contract  was  executed,  and  view.     The  object  is  to  ascertain  the 
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tractus)  but  yields  to  additional  circumstances  indicating 
an  intention  contrary  to  the  inferred  or  presumed  inten- 
tion on  -whicili  it  rests.  One  rule  may,  therefore,  give  way  to 
another  as  additional  circumstances  appear,  or  all  formulated 
rules  may  yield  to  circumstances  which  have  never  become  the 
basis  of  a  formulated  rule,  but  which  nevertheless  rebut  the 
presumptions  upon  which  the  formulated  rules  rest*     It  is 

real  intention  of  the  parties;  and,  to  the  law  of  a  country  where  a  con- 
ascertain  that  intention,  regard  may  tract  is  made  presumably  governs 
be  had  to  the  nature  of  the  instru-  the  nature,  the  obligation,  and  the 
ment  itself,  the  situation  of  the  par-  interpretation  of  it  unless  the  con- 
ties  executing  it,  and  the  purpose  trary  appears  to  be  the  express  in- 
they  had  in  view.  In  short,  the  in-  tention  of  the  parties.  .  .  .  The 
tention  is  to  be  ascertained  from  all  place  of  performance  is  necessarily 
competent  evidence.  Da/ois  v.  Mtna  in  many  cases  the  place  where  the 
Mut.  F.  Ins.  Co.  67  N.  H.  218,  34  Atl.  obligations  of  the  contract  will  have 
464.  to  be  enforced,  and  hence,  as  well  as 

Many  other  statements  to  the  same  for  other  reasons,  has  been  intro- 
effect  might  be  cited,  but  the  forego-  duced  another  canon  of  construction 
ing  are  sufficient  to  illustrate  the  to  the  effect  that  the  law  of  a  place 
point  made  in  the  text.  In  Short  v.  of  fulfilment  of  a  contract  deter- 
Traiue,  4  Met.  (Ky.)  301,  the  court  mines  its  obligations.  But  this 
recognized  that  the  rules  formulated  maxim,  as  well  as  the  former,  must, 
for  ascertaining  the  governing  law  of  course,  give  way  to  any  inference 
were  based,  theoretically  at  least,  which  can  legitimately  be  drawn 
upon  the  presumed  intention  of  the  from  the  character  of  the  contract 
parties,  but  held  that  those  presump-  and  the  nature  of  the  transaction, 
tions  were  conclusive,  and  could  not  In  most  cases,  no  doubt,  where  a  con- 
be  overcome  by  the  circumstances  of  tract  has  to  be  wholly  performed 
the  particular  case.  This  position,  abroad,  the  reasonable  presumption 
however,  is  clearly  opposed  to  the  may  be  that  it  is  intended  to  be  a 
views  which  have  frequently  been  ex-  foreign  contract  determined  by  for- 
pressed  by  other  courts,  and  to  the  eign  law;  but  this  prima  facie  view 
principles  which  the  courts  have  ac-  is  in  its  turn  capable  of  being  re- 
tually  applied  in  the  decisions  of  butted  by  the  expressed  or  implied 
cases.  intention  of  the  parties  as  deduced 

4  This  is  very  clearly  brought  out  from  other  circumstances.  Again,  it 
in  the  following  quotation  from  the  may  be  that  the  contract  is  partly  to 
opinion  of  the  court  of  appeals  in  be  performed  in  one  place  and  partly 
Jacobs  V.  Credit  Lyormais,  L.  R.  12  in  another.  In  such  a  case  the  only 
Q.  B.  Div.  589,  53  L.  J.  Q.  B.  N.  S.  certain  guide  is  to  be  found  in  apply- 
156,  50  L.  T.  N.  S.  194,  32  Week,  ing  sovmd  ideas  of  business,  conven- 
Rep.  761 :     "The  broad  rule  is  that  ienee,  and  sense  to  the  language  of 
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necessary,  therefore,  before  applying  any  fontnulated  rules  to 

matters  affecting  the  obligation  of  the  contract,  to  examine  the 
case  closely  to  ascertain  if  there  are  any  facts  or  circumstances 

the  contract  itself  with  a  view  to  dis-  In  my  view  they  are  both  matters- 
covering  from  it  the  true  intention  which  must  be  taken  into  considera- 
of  the  parties.  Even  in  respect  of  tion,  but  neither  of  them  is  of  itself 
any  performance  that  is  to  take  place  conclusive ;  and  still  less  is  it  con- 
abroad,  the  parties  may  still  have  elusive,  as  it  appears  to  me,  as  to 
desired  that  their  liabilities  and  ob-  the  particular  law  which  was  intend- 
ligations  shall  be  governed  by  Eng-  ed  to  govern  particular  parts  of  the 
lish  law ;  or  it  may  be  that  they  have  contract  between  the  parties.  In 
intended  to  incorporate  the  foreign  this  case,  as  in  all  such  cases,  the 
law  to  regulate  the  method  and  man-  whole  of  the  contract  must  be  looked 
ner  of  performance  abroad  without  at  and  the  rights  under  it  must  be 
altering  any  of  the  incidents  which  regulated  by  the  intention  of  the  par- 
attach  to  the  contract  according  to  ties  as  appearing  from  the  contract. 
English  law.  Stereotyped  rules  laid  It  is  perfectly  competent  to  those 
down  by  juridical  writers  cannot,  who,  under  such  circumstances  as  I 
therefore,  be  accepted  as  infallible  have  indicated,  are  entering  into  a 
canons  of  interpretation  in  these  contract,  to  indicate,  by  the  terms 
days  when  commercial  transactions  which  they  employ,  which  system  of 
have  altered  in  character  and  in-  law  they  intend  to  be  applied  to  the 
creased  in  complexity;  and  there  can  construction  of  the  contract  and  to 
be  no  hard  and  fast  rule  by  which  the  determination  of  the  rights  aris- 
to  construe  the  multiform  commer-  ing  out  of  it." 

eial  agreements  with  which,  in  mod-  In  determining  the  law  governing 
ern  times,  we  have  to  deal."  a  contract,  the  lex  loci  solutionis  and 
In  Hamlyn  v.  Talisker  Distillery  lex  loci  contractus  must  both  be 
[1894;  H.  L.  Sc]  A.  C.  202,  71  L.  T.  taken  into  consideration,  neither,  of 
N.  S.  1,  6  Reports,  188,  58  J.  P.  540,  itself,  being  conclusive;  but  the  two 
Lord  Herschell,  L.  C,  said:  "In  must  be  considered  in  connection 
considering  what  law  is  to  govern,  no  with  the  whole  contract,  and  the  cir- 
doubt  the  lex  loci  solutionis  is  a  cumstances  under  which  the  parties 
matter  of  great  importance.  The  acted  in  determining  the  question  of 
lex  loci  contractus  is  also  of  impor-  their  intent.  Wilson  v.  Lewiston 
tance.  In  the  present  case  the  place  Mill  Co.  150  N.  Y.  314,  55  Am.  St. 
of  the  contract  was  diflferent  from  Rep.  680,  44  N.  E.  959. 
the  place  of  its  performance.  It  is  "The  rule  of  law  is  that  the  con- 
not  necessary  to  enter  upon  the  in-  struction  of  a  contract  is,  in  general, 
quiry,  which  was  a  good  deal  dis-  to  be  governed  by  the  law  of  the 
cussed  at  the  bar,  to  which  of  these  place  where  it  is  made.  Story, 
considerations  the  greatest  weight  is  Confl.  L.  §§  278,  278a.  But  if  it  ap- 
to  be  attributed,  namely,  the  place  pears  clearly  to  have  been  intended 
where  the  contract  was  made  or  the  to  be  performed  elsewhere,  then  the 
place  where   it   is   to  be   performed,  construction  is  to  be  governed  by  the 
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— ^whether  the  basis  of  another  formulated  rule  or  not — the 
overcome  the  presumption  upon  which  the  rule  rests.  It  fre- 
quently happens  that  there  are  no  such  facts  or  circumstances; 
and  the  courts,  in  such  cases,  often  refer  the  decision  to  the 
rule,  as  though  it  were  an  absolute  rule,  without  expressly  rec- 
ognizing the  intention  of  the  parties  as  the  ultimate  criterion. 
Thus,  for  instance,  the  inference  to  be  drawn  from  a  note 
which  is  drawn  with  interest,  but  does  not  specify  the  rate,  in 
the  absence  of  other  circumstances,  is  that  the  parties  intended 
to  contract  as  to  the  rate  with  reference  to  the  law  prevailing  at 
the  place  of  payment;  and  the  rule  is  sometimes  stated,  as 
though  it  were  svibject  to  no  qualification,  that  the  law  of  the 
place  of  payment  governs  with  respect  to  interest.  The  subor- 
dinate and  prima  facie  character  of  the  rule  is  therefore  apt 
to  be  obscured;  but  that  the  rule  is  subordinate  and  prima 
facie,  even  as  applied  to  the  matter  of  interest,  becomes  mani- 
fest when  we  find  the  courts  applying  the  law  of  the  place 
where  the  contract  was  made,  rather  than  that  of  the  place 
where  it  was  payable,  when  the  additional  circumstance  ap- 
pears that  the  rate  of  interest  specified  as  valid  by  the  lex  loci 
contractus,  but  invalid  by  the  lex  loci  solutionis.^ 

427p.  Same;  law  of  place  of  performance  as  applied  to  obliga- 
tion of  contract. — The  second  rule  laid  down  in  the  Scudder 
Case,  to  the  effect  that  majrters  connected  with  the  performance 
of  the  contract  are  governed  by  the  law  of  the  place  of  perform- 
ance, has  a  wide  application  to  matters  relating  to  the  obliga- 
tion of  the  contract.     While,  as  shown  in  a  preceding  section, '^ 

law  of  the  place  where  it  is  intended  law  of  such  place  as  to  its  conatruc- 

to    be    performed.     ,     .     .     But  this  tion  becomes  a  part  of  the  contract 

means     nothing     more     than     that,  as  if  it  had  been  inserted  in  it.     It 

where  it  can  be  gathered  from  the  is  only  a  question  of  intent,  and  not 

terms  of  the  contract,  or  from  cir-  one  of  positive  law."     Hides  v.  Skin- 

cumstanees     attending   it,   that    the  ner,  71  N.  C.  539,  17  Am.  Eep.  16. 
parties   intending  it  to  be  governed        spost,  §  510h. 
by    the   law   of   some   certain   place,        lAnte,  §  427o 
other  than  that  of  its  making,  the 
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that  rule,  as  applied  to  matters  affecting  the  obligation,  aa  dis- 
tinguished from  validity,  is,  in  reality,  a  prima  facie  rule,  based 
upon  the  presumed  intention  of  the  parties,  and  therefore  sub- 
ject to  be  defeated  by  an  express  stipulation  in  the  contract 
designating  another  law,  or  by  circumstances  from  which  an  in- 
tention to  contract  with  reference  to  another  law  is  to  be  in- 
ferred, yet  in  many,  perhaps  most,  cases  it  is  practically  de- 
cisive of  the  governing  law  with  respect  to  the  obligation  of  the 
fontraet,  since  it  frequently  happens  that  there  are  no  circum- 
stances tending  to  rebut  the  presumption  upon  which  it  rests.  ^ 

"  Thus,  it  was  held  in  Kent  v.  lender  liable  as  a  partner  for  debts 
Dawson  Bank,  13  Blatchf.  237,  Fed.  incurred  in  the  business,  is  to  be  de- 
Gas.  No.  7,714,  that  the  liability  of  termined  by  the  law  of  New  York, 
a  bank  for  the  default  of  its  sub-  rather  than  by  the  law  of  Pennsylva- 
iigent,  to  whom  a  collection  was  in-  nia.  Waverly  Nat.  Bank  v.  Hall, 
trusted,  was  to  be  determined  by  the  150  Pa.  466,  30  Am.  St.  Eep.  823,  24 
law  of  the  place  of  performance  of  Atl.  665. 

the  original  contract  of  collection,  A  contract  for  the  cutting  of  lum- 
irrespective  of  the  place  where  such  ber  in  Mississippi,  to  be  inspected, 
collection  was  made.  See  also,  with  paid  for,  delivered,  and  received  in 
reference  to  a  similar  contract,  8t.  that  state,  is  a  Mississippi  contract, 
Nicholas  Bank  v.  State  Nat.  Bank,  although  it  is  entered  into  in  Ten- 
128  N.  Y.  26,  13  L.  R.  A.  241,  27  N.  nessee,  and  subscribed  by  the  parties 
E.  849.  in    that    state.     Bart  v.   Livermore 

As  respects  the  consideration  mat-  Foundry  &  Mach.  Co.  72  Miss.  809, 
ter,  a  contract  may  be  invalid  by  the   17  So.  769. 

law  of  the  place  of  making,  because  If  a  contract  is  to  be  performed 
prohibited  by  the  local  law,  and  yet  partly  in  one  country  and  partly  in 
be  valid  when  to  be  performed  in  an-  another,  each  portion  is  to  be  inter- 
other  place,  or  where  brought  in  preted  according  to  the  laws  of  the 
question  elsewhere.  Gampiell  v.  country  where  it  is  to  be  performed. 
Grampton,  18  Blatchf.  150,  2  Fed.  Pomeroy  v.  Ainsworth,  22  Barb.  118. 
417.  The  validity   or   invalidity  of   all 

The  question  whether  a  contract  contracts  is  to  be  governed  by  the 
made  in  Pennsylvania,  by  which  one  law  of  the  places  in  which  they  are- 
party  agrees  to  establish  a  business  made,  unless  to  be  performed  else- 
in  New  York  and  the  other  party  where.  Commercial  Bank  v.  /awe- 
agrees  to  furnish  him  money  in  con-  son,  7  S.  D.  135,  63  N.  W.  548. 
sideration  of  a  specified  rate  of  inter-  And  when  the  parties  enter  into  a 
est  to  be  paid  therein  and  a  contin-  contract  in  one  place  to  be  performed 
gent  share  in  any  profits  that  may  in  another,  the  matter  of  payment, 
accrue  from  the  business,  makes  the  tender,  and  release  will  be  governed 
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Thus,  for  instance,  the  rule,  stated  in  a  subsequent  section,* 
that  the  necessity  of  protesting  a  note  as  a  condition  of  holding- 
the  indorser  is  to  be  determined  by  the  law  of  the  place  of  per- 
formance of  the  indorser's  contract  may,  for  practical  purposes,, 
be  treated  as  an  absolute  rule;  for,  while  it  theoretically  rests; 
upon  the  presumed  intention  of  the  parties,  and  it  would  un- 
doubtedly be  competent  for  the  parties,  by  an  express  stipula- 
tion, to  subject  their  contract  in  this  respect  to  the  law  of  an- 
other place,  yet  it  rarely,  or  never,  happens  that  there  is  any 
such  express  stipulation,  or  any  circumstances  to  rebut  the  pre- 
sumption that  they  contracted  with  reference  to  the  law  of  the 
place  of  performance  in  this  respect.  There  is,  therefore,  a 
tendency  upon  the  part  of  the  courts,  owing  to  the  comparative 
infrequency  of  circumstances  tending  to  rebut  the  presumption 
on  which  the  rule  rests,  to  apply  it,  as  though  it  were  a  hard 
and  fast  rule,  to  the  obligation  of  the  contract  as  affected  by 
laws  which  add  to,  or  subtract  from,  the  reciprocal  rights  and 
duties  of  the  parties  under  the  contract.  The  tendency  is  less, 
marked  when  the  rights  and  duties  of  the  parties  depend  upon 
the  interpretation  of  the  language  of  the  contract,  for  in  such 

by    the    lex    loci    solutionis.     Karri-  that,  when  a  contract  is  made  in  one 

son  V.  Edwards,  12  Vt.  648,  36  Am.  country    and     is     to     be    performed 

Dec.  364.  either  wholly  or  partly  in  another. 

The  personal    liability  of    a    hus-  the  proper  law  of  the  contract,  es- 

band  for  rent  due  under  a  lease  on  pecially  as  to  the  mode  of  perform- 

property   in   Louisiana,   executed  by  ance,  is  the  law  of  the  place  where 

him  in  the  name  of  his  wife  in  an-  the  performance  is    to    take    place, 

other   state   where  they  were   domi-  was  applied  to  a  contract  made  in 

eiled,  is  to  be  determined  by  the  law  Ottawa  guaranteeing  the  payment  of 

of   Louisiana    (lex    loci   solutionis),  a  deposit  made  by  the   government 

rather  than  by  the  lex  loci  contract-  in  a  Montreal  bank,  with  the  result 

us;  and  he  will  accordingly  be  held  of   holding   that   the   application    of 

personally  liable,  although  he  would  payments,  as  between  the  claims  of 

not  be  so  by  the  leao  looi  contractus,  the  government  covered  by  the  guar- 

Stanton  v.  Harvey,  44  La.  Ann.  511,  anty  and  those  not  so  covered,  was 

10  So.  778.  determined  by  the  law  in   force   at 

In  Queen    ex    rel.    Atty.    Gen.    v.  Montreal. 
Ogilvie,   6   Can.   Exch.   21,   the   rule        ^Post,  §  452b. 
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a  case  the  fact  that  the  intention  of  the  parties  is  the  true  cri- 
terion is  too  obvious  to  escape  the  attention  of  the  court. 

The  place  where  the  contract  is  made  is  presumably  the  place 
of  its  performance,  in  the  absence  of  anything  therein  to  the 
contrary.*  Hence,  the  statement,  often  made  by  the  courts  in 
cases  in  which  the  matter  in  question  related  to  the  obligation 
of  the  contract,  that  the  law  of  the  place  where  the  contract  is 
made  governs,  unless  it  is  to  be  performed  elsewhere.  This 
statement  is  often  made  without  any  qualification,  but,  so  far  as 
it  applies  to  the  obligation  of  the  contract,  it  is,  of  course,  sub- 
ject to  the  same  qualification  as  the  second  rule  of  the  Scudder 
Case,  and  is  only  applicable  when  consistent  with  the  expressed 
or  presumed  intention  of  the  parties.  The  latter  rule,  as  ap- 
plied to  the  obligation  of  the  contract,  frequently  comes  in 
conflict  with  the  principle  stated  post,  §§  429  and  429a,  and 
generally,  though  not  always,  yields  to  it.® 

427q.  Measure  of  damages. — It  is  now  established  by  the 
weight  of  authority  that  the  measure  of  damages  for  breach  of 
a  contract  pertains  to  the  substantive  rights  of  the  parties,  and 
not  to  the  remedy  merely,  and  is  therefore  determined  by  the 
substantive  law  of  the  contract,  and  not  by  the  lex  forij^  though, 

*Ante,  §  415a.  trust  deed  was  executed,  and  that  the 
In  Mercer  v.  Buehamnan,  132  Fed.  creator  of  the  trust  was  living  in  an 
501,  the  question  as  to  the  construe-  hotel  in  that  state  at  the  time  of  her 
tion  of  a  trust  deed,  covering  stock  death, 
in  corporations  organized  in  four  dif-  5  gee  post,  §  510h. 
ferent  states,  was  referred  to  the  law  i  Thus,  even  in  Massachusetts, 
of  New  York,  where  the  deed  was  where,  contrary  to  the  weight  of  au- 
executed,  delivered  and  accepted  by  thority,  it  is  held  that  the  right  to, 
the  trustees,  and  where  the  creator  of  and  the  amount  of,  interest  by  way 
the  trust  then  resided,  there  being  of  damages  for  the  breach  of  a  con- 
no  designation  of  a  place  of  perform-  tract  are  determined  by  the  lex  fori, 
ance,  notwithstanding  that  the  trus-  it  was  held,  in  Atieood  v.  Walker, 
tees  and  the  person  to  whom  the  in-  179  Mass.  514,  61  N.  E.  58,  that  the 
come  was  to  be  paid  after  the  death  measure  of  damages  for  breach  of  a 
of  the  creator  of  the  trust  were  resi-  contract  made  and  to  be  performed 
dents  of  Pennsylvania  at  the  time  the  in  New  York  to  convey  real  property 
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as  elsewhere  shown,  some  of  the  courts  hold  that,  when,  inter- 
est is  allowed  as  damages  for  delay,  and  not  as  a  part  of  the 
contract,  the  amount  depends  upon  the  lex  fori.^  Of  course, 
when  the  contract  itself  prescribes  the  measure  of  damages  for 
its  breach,  resort  to  an  extrinsic  law  is  unnecessary,  if  the  stip- 
ulations of  the  contract  in  this  respect  are  not  opposed  to  the 
public  policy  of  the  forum;  but  if  the  contract  provides  for 
a  penalty,  and  not  for  liquidated  damages,  it  will  be  controlled 
by  a  rule  of  the  forum  which  in  such  case  only  allows  the  ac- 
tual damages  caused  by  the  breach.*  So,  penal  damages  al- 
lowed by  the  substantive  law  will  not  be  enforced  by  the  courts 
of  another  jurisdiction.*  The  validity  of  a  stipulation  for 
attorney's  fees  is  to  be  determined  by  the  lex  fori,  since  it  af- 
fects the  remedy  merely.® 

Treating  the  measure  of  damages  as  a  matter  of  substantive 
right,  it  obviously  pertains  to  the  performance,  rather  than  to 
the  making,  of  the  contract,  and  is  therefore  presumptively 
governed  by  the  law  of  the  place  of  performance  in  the  ab- 

in   Massachusetts,   was  to  be   deter-  to  56   L.   R.   A.   801;    and   post,    §5 

mined  by  the  law  of  New  York  (lex  471f,  513a-513c. 

lod    contractus    et    solutionis),  and  ^Post,  §  513a,  note  2. 

not  by  the  law  of  Massachusetts  (leas  ^Meyer  v.  Estes,  164  Mass.  457,  32 

fori  et  rei  sitw) .     As  to  applicabil-  L.  R.  A.  283,  41  N.  E.  683. 

ity  of  lex  rei  sitce  to  this  question,  *  See  post,  §  478o. 

see  ante,  §  276d.  (■Glarh  v.  Tanner,  100  Ky.  275,  38 

So,  in  Gray  v.  Western  V.  Teleg.  S.  W.  11;  Rogers  v.  Rains,  100  Ky. 

Co.  108  Tenn.  39,  56  L.  R.  A.  301,  91  295,  38   S.  W.  383;   Security   Go.  v. 

Am.  St.  Rep.  706,  64  S.  W.  1063,  it  Eyer,  36  Neb.  507,  38  Am.  St.  Rep. 

was  clearly  assumed  that,  if  the  ac-  735,  54  N.  W.  838;   Hallam  v.   Tel- 

tion  had  been  regarded  as  one  solely  leren,   55   Neb.   255,   75   N.   W.   560; 

for  the  breach  of  a  contract,  the  ele-  Exchange  Bank  v.  Apalachian  Land 

ments   and  measure   of  damages  re-  £  Lumber  Co.  128  N.  C.  193,  38  S. 

coverable    would     have     been    deter-  E.    813;    Gommercial   Nat.    Bank   v. 

mined  by  the  law  of  the  place  where  Davidsmi,   18   Or.    57,    22    Pac.   517. 

the  contract  was  made  and  was  in  But  see  contra,   Martin  v.  Berry,   1 

part   to   be   performed,   and   not   by  Ind.  Terr.  399,  37  S.  W.  835. 
the  law  of  the  forum.     See  also  note 
Vol.  IL  Confl.  op  Laws — 59. 
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sence  of  an  express  stipulation  or  other  circumstances  indicat- 
ing a  contrary  intention.® 

The  governing  law  as  to  the  measure  of  damages  for  tort 
is  elsewhere  discussed.'^ 

427r.  Character  and  extent  of  liability  of  coparties. — The  law 
of  the  place  of  the  contract,  and  not  the  law  of  the  forum,  de- 
termines whether  it  is  joint,  or  several,  or  joint  and  several.^ 
The  intention  of  the  parties  is  doubtless  the  ultimate  criterion 
of  the  place  of  the  contract  for  this  purpose.  At  least,  that 
criterion  has  been  applied  when  it  was  a  question  whether  the 
several  obligors  in  a  joint  and  several  bond  were  bound  in 
solido  for  the  entire  amount  of  the  liability,  or  each  obligor 
for  a  proportional  part  only;^  and  it  has  also  been  held  that 
the  presumption  in  such  ease  is  in  favor  of  the  lex  loci  solu- 
tionis, rather  than  the  lex  loci  contractus.^  So,  it  seems  that 
the  lex  loci  solutionis  presumptively  determines  whether  any 

6  Thus,  in  Brovyn  t.  Camden  &  A.        ^Gox  v.  United  States,  6  Pet.  169, 

B.   Co.   83  Pa.   316,  the  court  said:  8  L.  ed.  359;  Alexandria,  A.  &  Ft.  &. 

"It    is    perfectly   well    settled   by   a  B.   Co.  v.  Johnson,  61  Kan.  417,  59 

host  of  authorities,  which  it  would  Pac.  1063. 

be  an  affectation  of  learning  to  cite,        ^Cox  v.  United  States,  6  Pet.  169, 

that  it  is  the  law  of  the  place  of  8  L.  ed.  359. 

performance  by  which  the  mode  of       In  Alexandria,  A.  d  Ft.  S.  R.  Go. 

fulfilling  a   contract  and  the  meas-  v.    Johnson,    61    Kan.    417,    59   Pac. 

ure  of  liability  for  its  breach  must  1063,  the  contract    was    both    made 

be  determined."  and  performable   in  Louisiana;   and 

So,    the   measure   of   damages    for  in  one  part  of  the  opinion  the  deci- 

breach  of  a  contract  to  adopt  a  child  sion  applying  the  law  of  that  state 

is  governed  by  the  law  of  the  state  is   apparently  put  upon  the  ground 

where   the   contract  was   to  be   per-  that  it  was  the  lex  loci  contractus, 

formed,  and  where  the  estate  of  the  and  in  another  part  that  it  was  the 

obligor  to  which  the  obligee  would  lex  loci  solutionis. 
have  become  entitled  if  the  contract       In  Baldwin  v.  Gray,  4  Mart.  N.  S. 

had     been     performed     is     situated.  192,    16    Am.    Dec.    169,  the  law  of 

Sandham  v.   Grounds,  36    C    C.    A.  Louisiana,  as  the  lex  loci  contractus, 

103,  94  Fed.   83.     See  also  post,   §§  upon   this   point,   was   applied   to  a 

513a-513c.  contract  made  by  a  partnership;  but 

TPost,  §  478c.  in   this   case   the   only   conflict   was 

i^Banlc  of  Topeka  v.  Eaton,  95  Fed.  with  the  law  of  Pennsylvania,  where 

355.  the  partnership  was  formed. 
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liability  survives  against    the    estate  of  a  deceased  joint  ob- 
ligor. * 

There  is  some  conflict  between  the  laws  of  different  juris- 
dictions upon  the  question  whether  the  recovery  of  a  judg- 
ment against,  or  the  voluntary  release  of,  one  joint  debtor  dis- 
charges the  other;  and  the  question  as  to  what  law  governs  in 
case  of  a  conflict  is  involved  in  considerable  doubt  Upon  one 
side,  the  view  has  been  taken  that  the  question  relates  to  the 
remedy,  and  is  to  be  determined  by  the  law  of  the  state  or 
country  in  which  such  release  or  judgment  is  set  up  by  the 
remaining  debtor  as  a  discharge  of  his  obligation.®  Upon  the 
other  side,  it  has  been  held  or  assumed  that  the  matter  is  one 
of  substance,  and  not  of  remedy.^     Upon  that  assumption  the 

'  An  instrument  dated  in  New  had  been  abrogated  so  far  as  part- 
York,  guaranteeing  the  payment  of  nership  obligations  were  concerned, 
bonds  also  dated  and  payable  in  New  In  Dennett  v.  Chick,  2  Me.  191, 
York,  but  which,  together  with  the  11  Am.  Dec.  59,  it  was  held  that  the 
guaranty,  were  delivered  in  Ohio,  is  recovery  of  a  judgment  in  New 
an  Ohio  contract,  and  is  governed  by  Hampshire  against  one  joint  maker 
a  statute  of  that  state,  providing  of  a  note  was  not  a  bar  to  an  action 
that,  when  two  or  more  persons  in  Maine  against  the  other,  who  was 
shall  be  indebted  on  any  joint  con-  a  nonresident  of  New  Hampshire  at 
tract  and  either  of  them  shall  die,  the  time  the  judgment  in  that  state 
his  estate  shall  be  liable  therefor  as  was  recovered.  It  does  not  appear 
if  the  contract  had  been  joint  and  where  the  note  was  made.  The  de- 
several.  Richardson  v.  Draper,  23  cision  is  not  referred  to  the  law  of 
Hun,  188.  The  decision  does  not  any  particular  state,  but  seems  to 
seem  to  be  upon  the  ground  that  rest  upon  the  view  of  the  court  with 
Ohio  was  the  Jooms  contractus,  but  reference  to  the  common-law  rule  as 
upon  the  ground  that  it  was  the  lo-  applied  to  such  a  case.  It  is  im- 
<nis  solutionis,  no  other  place  of  per-  possible,  therefore,  to  determine 
formance  being  mentioned,  and  the  whether  the  court  meant  to  apply 
guaranty  being  a  new  and  independ-  the  lex  lad,  as  such,  or  not.  See 
ent  contract.  also  Wiley  v.  Holmes,  28  Mo.  286,  7!> 

^Seymour  v.  Butler,  8  Iowa,  304,  Am.  Dec.  126,  infra,  note  8. 

upon  this  ground,  applied  the  com-  6  Whether    a   release    executed    in 

mon-law  rule  in  force  in  Iowa,  not-  New  York,  which    purports    to    dis- 

withstanding  that  the  contract  (exe-  charge    one    partner    from  liability 

cuted    by    copartners)    and    the    re-  upon  a  firm  note  made  and  payable 

lease    were    both    executed    in    New  in  New  York,  operates  to  release  the 

'York,    where    the    common-law    rule  other   partners   is   to  be   determined 
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question  still  remains,  whether  the  law  of  the  place  of  the 
original  contract,  or  the  law  of  the  place  of  the  release  or 
judgment,  governs.  The  weight  of  authority,  perhaps,  favors 
the  latter,''  but  there  is  some  authority  in  favor  of  the  for- 
mer;* and,  so  far  at  least  as  concerns  the  effect  of  a  voluntary 
release  of  one  of  the  joint  debtors,  it  seems  to  have  the  better 
foundation  in  principle.  The  construction  and  effect  of  the 
release  are  doubtless  to  be  determined  by  the  law  of  the  place 
where  made,   as  between  the  parties  thereto;   but,   assuming 

by  the  law  of  New  York.     Boldridge  468,  75  Am.  Dee.  254,  applied  a  stat- 

V,  Farmers  &  M.  Bank,  16  Mich.  66.  ute  of  Missouri,  providing  that  all 

The  cases  cited    in    the    subsequent  contracts  which  by  the  common  law 

notes  to  this  section  seem  to  assume  are  joint  only  shall  be  construed  as 

that   the   law   of  the   forum  of  the  joint  and  several,   and   that,   in  all 

action  against  the  remaining  debtor  cases  of  joint  obligations,  suits  may 

does  not  apply.  be   prosecuted  against  one   or   more 

7  In  Gandee  v.  Clark,  2  Mich.  255,  of  the   persons   so  liable;    and  held 

it   was   held   that   a   recovery   of   a  that  a  judgment    recovered    in    that 

judgment  in  Ohio  against  one  of  the  state   against   one   joint   debtor   did 

joint   makers   of   a   note,   while  the  not  operate    as    a    discharge  of  the 

other  was  a  citizen  of  Michigan,  was  other  joint  debtors,  notwithstanding 

a  bar  to  a  subsequent  action  against  that,    by   the   common   law   of   Ne^\' 

the  latter  in  Michigan.     It  does  not  York,    where    the    original    contract 

appear  in  this  case  where  the  note  was  made,  such  a  judgment  against 

was  executed,  and  this  does  not  seem  one  of  the  joint  debtors  would  have 

to  be  regarded  as  of  any  importance,  barred  an  action  against  the  others. 

The  decision  is  upon  the  ground  that  See  also  Reed  v.  Oirty,  6  Bosw.  567. 

the  judgment  was  a  legal  merger  of  In  Beam  v.  Barnum,  21  Conn.  200, 

the  note.     The  court  said:     "'When  where  the  law  of  New  York  was  ap- 

the  plaintiflfs  elected  under  the  pro-  plied,    the    original    debt    was    coii- 

visions  of  the  statute  of  Ohio  to  pro-  tracted,  and  the  release  was  execut- 

ceed  to  judgment  on  the  note  against  ed,  in  that  state,  so  that  there  was 

Brown  alone,   they  voluntarily   and  no  conflict. 

legally  released  their  security  on  the  In  Rice  v.  McMartin,  39  Conn. 
note  as  against  Clark;  hence,  the  573,  the  court  seems  to  assume  that 
judgment  is  a  merger  of  the  plain-  the  law  of  the  place  where  the  re- 
tiffs'  entire  claim.  Such  must  nee-  lease  was  executed  governs, 
essarily  be  the  legal  effect  of  their  s  Tlius,  in  Greenicald  v.  Easter, 
proceedings  in  that  court  under  the  86  Pa.  45,  it  was  held  that  where  a 
statute  of  that  state."  It  does  not  firm  debt  was  contracted  in  Penn- 
otherwise  appear  what  the  Ohio  sylvania  and  judgment  was  recov- 
statute  was.  ered  therefor  in  that   state   against 

So,  Suydam   v.   Barber,   18   N.   Y.  one  partner  alone,  and  afterwards  a 
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that  the  matter  is  one  of  substance  and  not  of  remedy,  the  col- 
lateral effect  of  that  release  upon  the  rights  of  the  other  ob- 
ligor pertains  to  the  obligation  of  the  original  contract,  and 
it  would  seem  that  it  ought  to  be  governed  by  the  law  of  that 
contract.  This  position  neither  adds  to,  nor  detracts  from,  the 
effect  which  the  release  has,  as  such,  by  the  law  of  the  place 
where  it  was  made;  for  it  will  be  observed  that  the  release 
has  no  direct  effect  upon  the  obligation  of  the  other  debtor. 
Any  effect  that  it  has  in  this  respect  results  from  the  fact  that 
it  calls  into  operation  a  common-law  rule  relating  to  the  obli- 
gation of  joint  contracts,  whereby  a  release  of  one  joint  debtor 
discharges  the  other.  If  such  rule  obtains  in  the  state  or  coun- 
try which  furnishes  the  governing  law  of  the  joint  contract, 
it  may  be  called  into  operation  by  a  release  executed  in  another 
jurisdiction;  and  it  is  difficult  to  perceive  how  this  result  can 
be  affected  by  the  fact  that  the  rule  has  been  changed  in  the 
latter  jurisdiction,  since,  as  already  stated,  it  is  not  a  question 
as  to  the  direct  effect  of  the  release,  but  of  the  operation  of  a. 
rule  of  law  pertaining  to  the  obligation  of  the  contract  Upon 
the  other  hand,  if  the  rule  has  been  abrogated  in  the  state  or 
country  which  furnishes  the  governing  law,  it  is  difficult  to 
perceive  how  the  contractual  rights  of  the  creditors  and  the 
remaining  debtor,  as  fixed  by  the  lex  loci  contractus,  can  be 
affected  by  the  fact  that  the  rule  is  still  in  effect  in  the  state 

release  was  executed    to    the    other  sion  is  not  expressly  referred  to  the 

partner  in  another  state,   the  eflfeet  law  of  any  particular  state,  but  the 

of  the    release    upon    the  judgment  decision  seems  to  be  upon  the  ground 

was  to  be  determined  by  the  law  of  that,  inasmuch  as  one  of  the  debtors 

Pennsylvania.  had  left  the  state  of  New  York  and 

In  Wilei/  V.  Bolmes,  28  Mo.  286,  gone  to  Louisiana,  the  common-law 

75  Am.  Dee.  126,  it  was  held  that  a  rule  in  force  in  New  York  would  not 

judgment     recovered     in     Louisiana  make  the  judgment  operate  as  a  dis- 

against  one  of  two  joint  makers  of  a  charge    of    the    other    joint  debtor, 

note  dated  and  payable  in  New  York  Nothing  is  said  in  the  opinion  as  to 

was  not  a  bar  to  an  action  in  Mis-  the     law     of     Louisiana    upon    this 

souri  against  the  other.     This  deci-  point. 
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or  country  in  which  the  release  is  executed.  This  reasoning 
does  not  apply  with  the  same  force  to  a  judgment  rendered 
against  one  of  the  joint  debtors,  since  the  rule  that  such  a 
judgment  is  a  bar  to  an  action  against  the  others  seems  to  rest 
upon  the  ground  that  the  original  cause  of  action  is  merged 
in  the  judgment.®  And  it  has  been  held  that  the  effect  of  the 
judgment  in  this  respect  is  a  part  of  the  law  under  which  the 
judgment  itself  is  rendered.^** 

427s.  Contracts  of  guaranty  and  suretyship. — ^A  contract  of 
guaranty  or  suretyship  is  governed  by  the  law  of  the  place 
where  it  is  made  (i.  e.,  by  the  law  of  the  place  where  it  is  de- 
livered), so  far  as  concerns  the  capacity  of  the  parties  to  con 
tract.  ^  It  would  seem  from  the  principles  previously  stated^ 
that  the  same  law  should  govern  with  respect  to  the  formal  va- 
lidity of  the  contract.  It  has  been  held,  however,  that  the 
necessity  of  an  acceptance  of  an  agreement  to  become  surety 
for  the  payment  of  goods  to  be  furnished  by  a  California  mer- 
chant was  to  be  determined  by  the  law  of  Louisiana,  where  the 
paper  expressing  the  agreement  was  signed  and  where  the 
contract  of  suretyship  was  to  be  performed,  notwithstanding 
that  the  paper  was  received  in  California  by  the  party  in- 
tended to  be  guaranteed.^  So  far  as  concerns  the  nature  and 
extent  of  the  liability,  the  contract  is,  presumptively  at  least, 
ultimately  governed  by  the  law  of  the  place  of  its  perform- 
ance.*    A  guaranty,  however,  being  a  collateral  contract,  the 

sSuydam  v.  Barber,  18  N.  Y.  468,  ed.  89;  John  A.  Tolman  Co.  v.  Reed, 
75  Am.  Dec.  254.  115  Mich.  71,  72  N.  W.  1104.  In 
lo/ftid.  the  latter  case,  however,  Illinois 
^Freeman's  Appeal,  68  Conn.  533,  was  both  lex  loci  contractus  and  lex 
37  L.  E.  A.  452,  57  Am.  St.  Rep.  112,  loci  solutionis,  and  the  decision  is 
37  Atl.  420;  Millilcen  v.  Pratt,  125  upon  the  broad  ground  that  the  con- 
Mass.  374,  28  Am.  Rep.  241.  tract  was  an  Illinois  contract. 

2A«te,  §  427k.  Where  a  guaranty  is  executed  in 

sLachman  v.   Block,   47   La.   Ann.  Alabama,    and   the   promissory   note 

505,  28  L.  R.  A.  255,  17  So.  153.  on  which  it  is  indorsed  is  also  pay- 

iBell  V.  Bruen,  1  How.  169,  11  L.  able  there,  the  liability  of  the  guar- 
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law  of  the  situs  of  the  principal  contract  will  in  some  respects 
affect  the  application  of  the  law  of  the  place  of  performance 
of  the  guaranty.  Thus,  it  has  been  held  that,  the  principal 
contract  being  valid  by  the  law  of  the  place  in  which  it  was 
executed,  the  guaranty  was  not  rendered  invalid  by  the  fact 
that  it  was  aiBxed  in  a  state  the  law  of  which  would  have  ren- 
dered the  principal  contract  invalid  if  it  had  had  its  situs 
there.  ^  So,  while  the  questions  as  to  whether  a  guaranty  is  a 
continuing  contract,  is  cumulative,  covers  antecedent  debts,  sur- 
vives a  change  of  parties  to  the  principal  contract,  and  other 
similar  questions,  are  doubtless  governed  by  the  law  of  the 
place  of  performance  of  the  contract  of  guaranty,  yet  the  va- 
lidity of  a  particular  claim,  even  for  the  purposes  of  the  guar- 
anty, must,  in  the  nature  of  the  case,  be  determined  by  the 
law  of  the  place  where  such  claim  arose,  irrespective  of  the 
situs  of  the  contract  of  guaranty.  The  surety's  contract,  rela- 
tively to  the  third  party,  is,  ordinarily  at  least,  governed  by  the 
law  of  the  same  place  as  the  principal's  contract,  since  the 
surety  is  an  original  promisor,  and  is  usually  bound  with  his 

antor  is  also  determined  by  the  laws  ^Richter  v.  Frank,  41  Fed.  859. 
of  Alabama.  Cowles  v.  Tonmsend,  In  this  case,  however,  it  appeared 
37  Ala.  77.  that  the  guaranty  was  signed  pur- 
In  Callender,  MoA.  &  T.  Co.  v.  suant  to  a  promise  made  to  the 
Flint  (Mass.)  72  N.  E.  345,  the  guarantor  in  the  state  in  which  the 
«ourt  said  that  as  the  contract  of  principal  contract  was  made, 
guaranty  did  not  become  effectual  So,  upon  the  other  hand,  it  was 
until  accepted  by  the  plaintiff,  whose  held  in  Bath  Gaslight  Go.  v.  Bow- 
place  of  business  was  in  another  ju-  land,  84  App.  Div.  663,  82  N.  Y. 
risdiction,  its  argument  that  the  Supp.  841,  that,  the  original  contract 
construction  of  the  agreement  as  a  being  void  according  to  the  law  of 
continuing  guaranty  or  otherwise  the  place  where  it  was  made  and 
depends  upon  the  law  of  the  place  of  performable,  the  surety  was  dis- 
acceptanee,  might  be  conceded.  It  charged.  As  a  matter  of  fact,  how- 
does  not  appear  where  the  guaranty  ever,  the  leoo  loci  contractus  and  lex 
was  performable,  and  in  the  result  loci  solutionis  relatively  to  both 
the  court  applied  the  law  of  the  principal  and  surety  were  the  same, 
forum  upon  the  presumption  that  it 
was  the  same  as  the  foreign  law, 
the  latter  not  being  proven. 


938  OBLIGATIONS  AND  CONTRACTS.  [Chap.  VIII. 

principal  by  the  same  instrument,  executed  at  the  same  time, 
and  on  the  same  consideration.®  Thus,  it  has  been  held  that 
the  question  of  usury  is  to  be  determined  by  the  same  law, 
whether  the  liability  of  the  principal  or  surety  be  involved,  not- 
withstanding that  the  instrument  was  signed  by  the  principal 
in  one  state  and  by  the  surety  in  another. '^ 

It  has  been  held  that  the  question  as  to  what  acts  or  omis- 
sions will  release  the  surety  pertains  to  the  remedy,  and  is 
therefore  governed  by  the  law  of  the  forum;*  but  the  better 
view  seems  to  be  that  the  matter  relates  to  the  substance  of 
the  contract,  rather  than  to  the  remedy,  and  is  therefore  to  be 
governed  by  the  law  of  the  place  where  the  contract  is  made 
and  performable,  rather  than  the  law  of  the  forum.® 

A  surety  who,  without  being  sued  and  without  notifying  the 
principal,  pays  the  creditor  cannot  recover  indemnity  from 
the  principal,  where  the  latter  was  not  bound  by  the  laws  of 
the  state  where  the  surety  resided  and  the  contract  was 
made ;  * "  and  if  the  contract  was  illegal  by  the  law  of  the  state 
where  it  was  made,  the  surety  cannot,  at  least  in  that  state, 
maintain  an  action  against  the  principal  for  indemnity, 
though  the  former  has  been  compelled,  by  a  judgment  of  a 

8  1   Brandt,    Suretyship    &    Guar-  will   have  on   the   obligation  of  his 

anty,  §  1.  surety.     It  does  not  appear  whether 

See    also    Bath     Gaslight    Co.   v.  the  law  of  Louisiana  was  applied  as- 

Rowland,  84  App.  Div.  563,  82  N.  Y.  the  lex  fori,  or  as  the  lex  loci  con- 

Supp.  841.  tracius. 

iPa/rham  v.  Pulliam,  5  Coldw.  9  Thus,  the  law  of  the  place  where 
497;  Pugh  v.  Cameron,  11  W.  Va.  the  contract  was  made  and  perform- 
523.  In  both  cases  the  law  of  the  able,  rather  than  the  lex  fori,  deter- 
place  of  payment  of  the  obligation  mines  the  question  whether  an  ex- 
was  applied.  tension  of  the  time  to  the  principal 

iToomer  v.  Dickerson,  37  Ga.  428.  must  be  in  writing  in  order  to  have 

In  Hijo  V.  Hoffman,  30  La.  Ann.  67,  the   effect    of    releasing    the  surety, 

the   court    said    that    it    would  be  Howard  v.  Fletcher,  59  N.  H.   151; 

guided  by  the  law  of  Louisiana,  and  Tenant  v.  Tenant,  110  Pa.  478,  1  AtL 

not  by  the  bankrupt  law,  in  deter-  532. 

raining   what   effect   a   discharge    in  m  Oates    v.    Renfroe,  7    La.  Ann. 

bankruptcy    of    a    principal    debtor  569. 
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court  of  another  jurisdiction,  to  pay  the  obligee.  *  ^  The  meas- 
ure of  the  principal's  liability  to  the  surety  is  fixed  by  the  law 
of  the  place  where  the  contract  was  made  and  is  performable.  ^  ^ 
As  is  shown  in  subsequent  sections,  *  *  the  question  as  to  the 
time  within  which  an  action  may  be  brought  is  ordinarily  re- 
garded as  a  part  of  the  remedy,  and  is  therefore  governed  by 
the  lex  fori;  hut  the  fact  that  an  action  by  the  creditor  against 
the  principal  or  the  sureties  would  be  barred  by  the  statute  of 
limitations  of  the  state  in  which  the  contract  was  made  and  is^ 
performable  does  not  prevent  the  maintenance  of  an  action 
in  that  state  against  the  principal  for  indemnity,^*  or  against 
a  cosurety  for  contribution,^^  by  a  surety  who  has  been  com- 
pelled to  pay  the  creditor  because  he  was  a  resident  of  a  state 
in  which  such  claim  was  not  barred,^®  or  has  suffered  judg- 
ment in  an  action  by  the  creditor  in  such  state  while  temporar- 
ily there  without  any  fraudulent  intent.^''  It  is  a  corollary 
from  the  foregoing  that  the  fact  that  an  action  by  the  cred- 
itor against  the  principal  would  be  barred  by  the  state  of  the 
latter's  residence  will  not  prevent  the  maintenance  of  an  ac- 
tion against  the  surety  in  a  state  in  which  the  claim  would 
not  be  barred.''^ 

IV.  When  theee  is  a  positive,  absolute  law  of  the  ju- 

EISDICTIOW  WITHIN  WHICH  THE  SUIT  IS  BEOUGHT. 

428.  Distinctive  law  of  forum  to  be  supreme. — Such  cases,  as 
we  will  hereafter  see  more  fully,  ^  arise  when  from  public  pol- 

iiHwrley  v.  Stapleton,  24  Mo.  248.  nAldrich  v.  Aldrich,   56  Vt.   324,. 

12  Thomas  v.  Beckman,  1  B.  Mon.  48  Am.  Rep.  79L 

29.  18  In  Long  v.   Templeman,  24  La.. 

iSjPosi,  §§  534  et  seq.  Ann.   564,   the   court   said  that,   the- 

liLong     V.     Templeman,     24     La.  note    not    being    prescribed    by    the- 

Ann.  564;  Rucks  v.  Taylor,  49  Miss.  laws    of    North    Carolina     (surety's 

652.  residence),  neither  surety  nor  prin- 

l^Aldricli  V.  Aldrich,  56  Vt.  324,  oipal  could  interpose  prescription  of 

48  Am.  Rep.  791.  the  la-w  of  the  latter's  residence. 

a  Long  V.  Templeman,  24  La.  Ann. 

564.  i^os*,  §  490. 
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icy,  or  other  reason,  some  distinctive  national  peculiarity  is 
wrought  into  the  law  of  forum.  ^  Of  this  may  be  mentioned, 
as  illustrations,  the  laws  of  landed  primogeniture  in  England; 
those  which  exclude  nobles  from  trade,  in  some  portions  of 
Germany;  those  which  in  other  countries  confine  the  right  to 
purchase  real  estate  to  subjects,  or  to  certain  classes  of  sub- 
jects; those  which  impose  artificial  restraints  on  capacity;^ 
those  whose  object  is  to  check  marriage;*  and  those  whose  ob- 
ject is  to  impose  onerous  restraints  on  commerce.'^ 

428a.  Principles  of  comity  as  applied  to  contracts. — Courts 
of  one  state  or  country  having  jurisdiction  of  the  parties  will, 
generally,  as  a  matter  of  comity,  enforce  contracts  made  and 
performable  in  another,  though  it  seems  that  they  wiU.  respect 
a  stipulation  in  the  contract  to  the  effect  that  no  action  shall 
be  brought  thereon  outside  of  the  country  in  which  the  contract 
was  made,  at  least  if  the  parties  are  domiciled  in  that  country, 
and  the  stipulation  is  a  reasonable  one  under  the  circum- 
stances.^ Not  only  will  the  courts  entertain  an  action  on  a 
foreign  contract,  but  they  will  generally,  as  a  matter  of  comity, 

iPost,    §   490;    ante,    §§    8,    1041;    tries.     Mittenthal   v.   Mascagni,    183 
Klinck  V.  Price,  4  W.  Va.  4,  6  Am.   Mass.   19,  60  L.  R.  A.  812,  97  Am. 

Rep.  268.  ,  ,     ,      St.  Rep.  404,  66  N.  E.  425. 

"No  state  is  bound,  or  ought,  to       _   ,  .  .       .      ,, 

enforce  or  hold  valid  in  its  courts  of  But  a  provision  m  the  charter  of 
justice,  a  contract  which  is  injurious  an  insurance  company  that  an  action 
to  its  public  rights,  offends  its  against  it  can  be  brought  only  in 
morals,    contravenes    its    policy     or  ^j^^   ^^^^^   j^   ^^^^^^   j^.   j  ^^^^ 

violates  a  public  law."   Folger,  J.,  in  * 

Dickinson  v.  EAwcurds,  77  N.  Y.  578,  does  not  defeat  jurisdiction  of  an 
33  Am.  Rep.  671.  This  is  virtually  action  against  it  in  the  court  of  an- 
adopted  by  the  French  and  Italian  ^^^^j.  g^^^^_     Shields  v.  Union  Cent. 

'l»V«,  itrnj!  114,  115.  L-  -f--  <^°-  119  N.  C.  380,  25  S.  E. 

iAnte,  §§  137,  147;  post,  §  490.        951.    See  also  post,  §  467,  note  2. 

sPost,  §  482.     See  Foelix,  i.  p.  216.         United  States  courts  of  admiralty 

1  A  clause  in  a  contract  for  a  tour  may  decline  jurisdiction  of  mari- 
to  conduct  entertainments,  the  per-  time  cases  when  there  is  a  contract 
formance  of  which  will  extend  into  stipulation  to  the  effect  that  all  dis- 
several  countries,  that  suits  upon  it  putes  shall  be  referred  to  a  foreign 
shall  be  brought  in  the  country  tribunal.  Aertsen  v.  The  Aurora, 
where  the  contracting  parties  are  Bee,  161,  Fed.  Gas.  No.  95;  The  In- 
domiciled,  is  valid,  and  will  be  en-  fanta.  Abb.  Adm.  263,  Fed.  Gas.  No. 
forced  by  the  courts  of  other  conn-    7,030. 
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<ieterinine  and  enforce  the  substantive  rights  and  obligations 
imder  the  contract  in  accordance  with  the  proper  law  of  the 
<3ontraet,  ascertained  by  the  application  of  what  are  deemed 
at  the  forum  to  be  the  true  principles  of  international  law  tip- 
on  the  subject,  leaving  to  the  operation  of  the  law  of  the  forum 
only  those  matters  that  pertain  to  the  remedy,  as  distinguished 
from  the  substantive  contract.^  This  principle,  however,  is 
subject  to  a  very  comprelionsive  exception,  though  less  compre- 
hensive than  some  of  the  statements  of  it  seem  to  imply.  The 
exception  is  stated  in  various  forms,  of  which  the  following 
may  be  taken  as  types:  "Contracts  permissible  by  other  coun- 
tries are  not  enforceable  in  our  courts  if  they  contravene  our 

But  the  stipulation  may  be  disre-  limits  of  the  state,  but,  by  the  rule 

garded  where  the  interests  of  justice  of  comity  prevailing  between  states 

require.     The     Infanta,    Abb.    Adm.  or   sovereignties,   contracts   and   lia- 

263,  Fed.  Gas.  No.  7,030.  bilities,  recognized  or  established  by 

2  This  is  tacitly  assumed  by  near-  the  laws  of  the  state  or  country 
ly  all  of  the  cases  that  discuss  and  where  made  or  incurred,  may  be  en- 
apply  the  principles  by  which  the  forced  in  the  courts  of  another  state 
governing  law  of  contracts  is  deter-  or  country  vmless  contrary  to  good 
mined.  It  is  rarely  stated  in  terms,  morals  or  the  policy  and  laws  of  the 
■except  in  those  eases  in  which  it  latter  state.  Midland  Go.  v.  Broat, 
happened  there  was  no  question  as  50  Minn.  S62,  17  L.  E..  A.  312,  52  N. 
to  the   proper  law  of   the   contract,  W.  972. 

and  the  bare  question  was  therefore  Where  a   contract  of  employment 

presented  whether  the  courts  of  the  was  made  in  Vermont  and  was  to  be 

forum    would    enforce   the    contract,  performed  there,  the  law  of  Vermont 

Thus:  must  be  looked    to    in    determining 

Contracts  are  governed  by  the  law'  what   justifies   the  discharge  of  the 

of  the  place  where  made  and  to  be  employee  by  the  employer.     Daniell 

performed.     Evans  v.   Anderson,   78  v.  Boston  &  M.  B.  Co.  184  Mass.  337, 

m.  558;     Grumlish    v.    Central  Im-  68  N.  E.  337. 

prov.  Co.  38  W.  Va.  390,  23  L.  R.  A.  So,  whatever    constitutes    a    good 

120,  45  Am.  St.  Rep.  872,  18  S.  E.  defense,  upon  the  merits,  by  the  law 

456;  Dawson  v.  Peterson,  110  Mich,  of  the  place  where  the   contract   is 

431,   68  N.   W.   246;    Thomson-Hous-  made  or  to  be  performed,  is  equally 

ton  Eleotrio  Co.  v.  Palmer,  52  Minn,  good    wherever    the    action    may  be 

174,  38  Am.  St.  Rep.  536,  53  N.  W.  brought.     The    Bramtford    City,     29 

1137.  Fed.  373;     Vermont    State    Bank  v. 

The   statutes   of   a  state  have   no  Porter,  5  Day,  323,  5  Am.  Dec.  137 ; 

force  ex  proprio  mgore  outside  the  Titus  v.  Scantling,  4  Blackf.  89;  ilc- 
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laws,  our  morality,  or  our  policy."^  Again:  "A  contraclv 
valid  by  the  law  of  the  state  in  which  it  is  made  and  is  to  be 
performed,  is  valid  and  enforceable  everywhere,  unless  it  is 
clearly  contrary  to  good  morals,  or  repugnant  to  the  policy  or 
positive  statutes  of  the  jurisdiction  in  which  it  is  sought  to 
be  enforced,"* 

Daniel  v.  Chicago  &  N.  W.  R.  Co.  24  at  variance  with  the  settled  policy 

Iowa,  417;  Ivey  v.  Lalland,  42  Miss,  of   the   state.       Seamans  v.   Temple- 

444,  2  Am.  Rep.   606,   97   Am.   Dec.  Go.  105  Mich.  400,  28  L.  R.  A.  430, 

475;  Tredway  v.  Riley,  32  Neb.  495,  55  Am.  St.  Rep.  457,  63  N.  W.  408. 
29  Am.  St.  Rep.  447,  49  N.  W.  268;       A  contract  of  another  state,  valid 

Lewis  V.  Woodfolk,  2  Baxt.  25;  Yer-  where  it  was  made,  will  not  be  en- 

ger  v.  Rains,  4  Humph.  259.  forced  in  a  state  in  which  it  is  for- 

In  Ivey  v.  Lalland,  42  Miss.  444,  bidden  by  public  policy.  Oooch  v. 
2  Am.  Rep.  606,  97  Am.  Dec.  475,  Faucett,  122  N.  C.  270,  39  L.  R.  A. 
the  court  mentions,  as  a  probable  ex-  835,  29  S.  E.  362;  Emery  v.  Burbank,. 
ception  to  the  foregoing  rule,  the  163  Mass.  326,  28  L.  R.  A.  57,  47  Am. 
case  where  a  contract,  which  violates  St.  Rep.  456,  39  N.  E.  1026. 
the  revenue  laws  of  the  country  No  people  are  bound  to  enforce- 
where  it  was  made,  comes  before  the  and  hold  valid  in  their  courts  of  jus- 
eourts  of  another  country.  tice  any  contract  which  is  injurious 

The   courts   of  the   forum  are,  ■  of  to  their    public    rights,    or   offends 

course,  not  necessarily  limited  to  the  their    morals,    or    contravenes  their 

lex  lod  contractus  or  lex  looi  solu-  policy,    or     violates     a    public    law. 

tionis  of  the  foreign  contract.     They  Watson  v.  Murray,  23  N.  J.  Eq.  257; 

may  equally  apply  the  lex  situs  or  Jones  v.   Surprise,  64  N.  H.  243,  9' 

lex  domicilii,  or  any  other  law  which  Atl.  384. 

they  hold  to  be  the  proper  law  of  No  state  is  bound  to  recognize  and 
the  contract.  See  Marvin  Safe  Go.  enforce  a  contract  injurious  to  its 
V.  Norton,  48  N.  J.  L.  410,  57  Am.  own  interests  or  those  of  its  sub- 
Rep.  566,  7  Atl.  418.  jects,  although  valid  by  the  law  of 

iOscanyan  y .Winchester  Repeating  the   place   where   made.     Pittsburgh 

Arms  Co.   103  U.   S.   276,  26  L.   ed.  <&  S.  L.  R.  Go.  v.  Rothschild   (Pa.) 

545.  4  Cent.  Rep.  109,  4  Atl.  385;  Fisher 

iSondheim  v.  Gilbert,  117  Ind.  71,  v.  Lord,  63  N.  H.  514,  3  Atl.  927; 

5  L.  R.  A.  432,  10  Am.  St.  Rep.  23,  Ivey  v.  Lalland,  42  Miss.  444,  2  Am. 

18  N.  E.  687.  Rep.  606,  97  Am.  Dec.  475;  Galliano 

Other     representative     statements  v.   Pierre,   18  La.   Ann.   10,   89  Am. 

of  the  exception  are  as  follows:  Dec.   643;   Flagg  v.  Baldioin,  38  N.. 

The  doctrine  of  state  comity  will  J.  Eq.  219,  48  Am.  Rep.  308. 
not  be  applied  in  behalf  of  a  eorpo-       The  principle  of  comity  cannot  be- 

ration    seeking    to    recover    upon  a  invoked  to  enforce  the  laws  of  a  for- 

claim   on   a   contract   expressly   pro-  eign  state  which  are  inimical  to  the 

hibited  by  law,  or  which  is  clearly  interests  of  the  state  where  their  enr 
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The  phrase  "our  laws"  in  the  first  statement,  and  the  phrase 
"positive  statutes"  in  the  second,  are  doubtless  to  be  understood 
in  the  sense  of  local  laws  of  the  forum  that  either  expressly, 
or  by  virtue  of  the  distinctive  policy  embodied  therein,  apply 
to  foreign,  as  well  as  domestic,  contracts;  otherwise,  only 
those  foreign  contracts  could  be  enforced  which  would  be 
valid  tested  by  the  law  of  the  forum.  A  law  can  properly  have 
no  extraterritorial  effect,  and  therefore  cannot  operate  to  in- 
validate a  foreign  contract  no  element  of  which  has  a  local 
situs;  but  a  local  law  may  prevent  the  enforcement  of  a  con- 
tract within  the  jurisdiction,  and  necessarily  has  that  effect  if 
it  expressly  applies  to  such  contracts.®     So,  a  local  law  may, 

forcement  was  sought.  Nor  will  a  second  section  provides  that  no 
contract  executed  in  one  state  be  en-  money  advanced  for  the  purchase  of 
forced  in  another  if  it  is  in  contra-  futures,  nor  any  agreement  for  the 
A'ention  of  the  public  policy  of  the  payment  of  any  sum  for  such  pur- 
latter  state.  Comity  between  differ-  chases,  shall  be  enforced  in  any  court 
«nt  states  requires  no  state  to  up-  in  this  state)  said  that  the  legal 
hold  or  enforce  contracts  which  inju-  effect  of  the  first  section  would  have 
riously  affect  the  welfare  of  its  sub-  been  precisely  the  same  whether  the 
jeets,  or  contravene  its  own  laws,  words  quoted  had  been  used  or  omit- 
Institutions,  or  policy.  In  such  ted,  since  the  laws  of  a  state  cannot 
'Cases,  where  the  lex  looi  contractus  have  any  extraterritorial  effect,  and 
comes  in  contact  with  the  lea)  fori,  cannot  therefore  invalidate  a  con- 
comity  must  yield  to  the  positive  tract  made  without  its  limits,  or 
law  and  policy  of  the  forum.  Palmer  subject  a  party  thereto  to  punish- 
V.  Palr/ier,  26  Utah,  31,  61  L.  K.  A.  ment;  and  that  by  that  section  the 
41,  72  Pac.  3.  legislature  proceeded,  as  far  as  it 
5  The  court,  in  Lemonius  v.  had  power,  to  declare  the  invalidity 
Mayer,  71  Miss.  514,  14  So.  33,  dis-  of  contracts  for  futures,  viz.,  of 
tinguishes  between  the  extratcrri-  those  made  in  this  state.  The  court, 
torial  operation  of  a  statute  and  the  continuing,  said  that  the  second  sec- 
effect  of  local  statutes  to  prevent  tion  proceeded  in  a  different  direc- 
the  maintenance  of  an  action  upon  tion,  and  declared  that  access  to  the 
a  transaction  which  had  its  situs  courts  of  this  state  should  be  denied 
outside  of  the  jurisdiction.  The  to  parties  to  a  contract  for  futures, 
<!Ourt  (referring  to  a  statute  of  Mis-  and  that  this  provision  could  be  giv- 
sissippi,  which  in  the  first  section  en  effect,  not  only  to  such  contracts 
declares  it  illegal  to  deal  in  futures  made  within  the  state,  but  also  to 
"in  this  state,"  and  prescribes  a  pun-  contracts  made  out  of  the  state, 
ishroent  for  its  violation;  and  in  the 
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by  virtue  of  the  distinctive  policy  embodied,  have  such  efFect, 
although  it  does  not  expressly  apply  to  foreign  contracts.®  Wot 
every  statute  of  the  forum,  however,  that  prescribes  a  rule  with; 
reference  to  domestic  contracts  embodies  such  a  distinctive  pol- 
icy as  prevents  the  enforcement  within  the  jurisdiction  of 
foreign  contracts  that  do  not  conform  thereto. '^  In  other  words, 
the  distinctive  public  policy  which  precludes  the  enforcement 
of  a  foreign  contract  in  contravention  thereof  cannot  be  de- 
duced from  the  mere  fact  of  a  local  law,  not  expressly  applica- 
ble to  foreign  contracts,  differing  from  the  proper  law  of  the 

«  In  Teal  v.  Walker,  111  U.  S.  242,  if  made  in  Pennsylvania  (the 
28  L.  ed.  415,  4  Sup.  Ct.  Rep.  420,  forum),  but,  by  the  law  of  New 
the  court  said  that,  as  the  contract  York,  it  was  voidable  only,  and  not 
in  question  was  contrary  to  the  pub-  void,  and  it  was  therefore  held  that 
lie  policy  of  the  state  of  Oregon  as  it  would  support  an  action  in  Penn- 
expressed  in  its  statutes,  it  was  not  sylvania. 

binding,  and  although  not  expressly  If  a  contract  is  made  and  to  be 
prohibited  by  law,  yet,  like  all  con-  performed  without  the  state,  and  is^ 
tracts  opposed  to  the  public  policy  valid  by  the  laws  of  the  place  where 
of  the  state,  it  cannot  be  enforced,   made  and  to  be  performed,  it  will  be 

7  If  a  contract  is  not  in  itself  im-  upheld  by  the  courts  of  New  York 
moral,  although  it  is  expressly  pro-  out  of  respect  to  the  foreign  law, 
hibited  by  the  statutes  of  the  state  and  upon  principles  of  comity,  if 
in  which  the  suit  is  brought,  the  not  contrary  to  principles  of  moral- 
courts,  administering  the  comity  of  ity  or  public  policy,  although  such 
that  state,  will  not  refuse  to  enforce  contract  would  be  illegal  within  New 
such  a  contract  made  by  one  of  its  York.  Thatchei-  v.  Morris,  11  N.  Y. 
own  citizens  in  a  state  the  laws  of  437. 

which  will  permit  the  contract.  The  distinction  between  the  law 
Brown  v.  American  Finance  Go.  31  and  public  policy  of  the  forum  is 
Fed.  516.  clearly  recognized  in  Flagg  v.  Bald- 

Contracts  valid  by  the  law  of  the  mn,  38  N.  J.  Eq.  219,  48  Am.  Rep. 
place  where  they  are  made  and  are  308,  which  adopted,  as  the  criterion 
to  be  performed  are  valid  every-  of  the  enforceability  in  New  Jersey 
where.  Rumsey  v.  'New  York  &  P.  of  a  wager  contract  made  and  per- 
R.  Co.  203  Pa.  579,  53  Atl.  495.  This  formable  in  another  state,  not  the 
was  a  contract  whereby  the  officers  law  of  New  Jersey  against  gaming 
of  a  New  York  railroad  corporation  contracts  alone,  but  the  question 
agreed  with  certain  other  parties  to  whether  that  law  establishes  such 
share  in  the  profits  from  the  con-  a  policy  as  to  require  the  courts  of 
struction  and  equipment  of  the  road,  that  state  to  refuse  to  lend  their  aid 
The   contract  would  have  been  void  to  the  enforcement  of  a  foreign  con- 
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contract;  but  must  be  determmed  in  the  light  of  the  subject 
and  purpose  of  the  local  law  and  of  the  local  conditions. 

If  a  contract,  though  valid  by  its  proper  law,  is  contrary  to 
the  generally  accepted  standard  of  morality,  it  clearly  will 
not  be  enforced  in  a  jurisdiction  where  that  standard  prevails.  * 
A  more  difficult  question  is  presented  when  a  particular  policy 
with  reference  to  certain  classes  of  contracts  has  been  adopted 
at  the  forum  by  a  statutory  or  nonstatutory  law  not  expressly 
covering  foreig-n  contracts.  It  is  impossible  to  formulate  any 
general  principles  which  will  serve  for  all  cases,  since,  as  be- 
fore stated,  the  question  whether  the  local  law  involves  a  dis- 
tinctive public  policy  depends  upon  the  subject  and  purpose 
of  the  particular  law  involved.  All  that  can  be  done  is  to  show, 
in  the  proper  connection,  the  position  taken  by  the  courts  with 
reference  to  specific  classes  of  contracts,  e.  g.,  gambling  con- 
tract of  that  kind.  In  this  case,  ever  enforceable  by  the  lex  loci  con- 
however,  the  question  was  answered  traotus.  Flagg  v.  Baldioin,  38  N.  J. 
in  the  affirmative,  and  the  court  ac-  Eq.  219,  48  Am.  Hep.  308. 
cordingly  refused  to  entertain  the  An  English  court  will  not  enforce 
action.  a  contract  extorted  from  a  wife  by 

8  Upon  this  principle  the  court,  in  threats  to  prosecute  her  husband  for 
Osoanyan  v.  Winchester  Repeating  a  crime  committed  by  him,  even  if 
Arms  Co.  103  U.  S.  276,  26  L.  ed.  the  contract  be  valid  by  the  law  of 
545,  refused  to  enforce  a  contract  to  the  place  where  it  was  made  and  to 
bribe  or  corruptly  influence  officers  be  performed.  Kaufman  v.  Gerson 
of  a  foreign  country,  although  such  [1904]  1  K.  B.  591,  Reversing  [1903] 
defense  was  not  affirmatively  plead-  2  K.  B.  114,  72  L.  J.  K.  B.  N.  S.  596, 
od.  The  court  said  that,  even  if  the  51  Week.  Rep.  683,  88  L.  T.  N.  S. 
contract  in  question  had  been  made  691,  19  Times  L.  R.  455.  The  con- 
in  Turkey,  and  were  valid  by  the  tract  was  also  attacked  because  the 
laws  of  that  country,  it  was  intrin-  object  of  it  was  to  stifle  a  prosecu- 
sically  so  vicious  in  its  character  tion.  Collins,  M.  R.,  said  that  he 
and  tendency,  and  so  repugnant  to  was  not  prepared  to  say  that  this 
all  our  notions  of  right  and  moral-  objection  would  prevent  the  enforce- 
ity,  that  it  can  have  no  countenance  ment  of  the  contract  in  an  English 
in  the  courts  of  the  United  States,   court  if  it  would  not  invalidate  the 

It  is  everywhere  admitted  that  a  contract  according  to  the  law  of  the 
contract  respecting  matter  malum  in    place  where  the  contract  was  made 
se,  or  a  contract  contra  bonos  mores,    and  performable. 
will  not  be  enforced  elsewhere,  how- 
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tracts,  contracts  for  the  sale  of  intoxicating  liquors,  usurious 
contracts,  and  the  like.  It  may  he  pointed  out  in  this  connec- 
tion, however,  that  the  courts  have,  in  some  instances,  distin- 
guished in  this  respect  between  executed  and  executory  con- 
tracts. Thus,  it  has  been  said:  "Our  tribunals  may  afford  a 
remedy  upon  an  executed  contract,  lawful  in  the  place  of  its 
inception  and  execution,  though  the  contract  is  against  the  pol- 
icy of  our  laws ;  but  they  will  not  permit  parties  to  execute  or 
enforce  such  contract  upon  our  soil.  For  example,  a  note  giv- 
en for  the  price  of  a  slave,  in  a  country  where  slavery  was  tol- 
erated, might  be  sued  in  our  courts;  but  if  the  purchaser 
brought  within  our  jurisdiction  the  subject  of  the  purchase  he 
could  claim  no  rights  under  the  contract  of  sale  against  him 
because  such  a  relation  of  the  parties  is  in  conflict  with  our 
fundamental  law."^ 

It  will  be  observed  that  the  application  of  the  distinctive  pol- 
icy of  the  forum  to  a  contract  valid  by  its  proper  law  merely 
prevents  its  enforcement  at  the  forum;  it  does  not  even  in 
theory  invalidate  the  contract  itself,  but  leaves  it  intact  and 
susceptible  of  enforcement  in  any  other  jurisdiction  not  hav- 
ing such  a  distinctive  policy,  except  as  the  principle  of  res 
judicata  may  interfere  in  a  particular  case. 

V.  When  theee  aee  conflicting  laws  mobe  oe  less  fa- 

VOEABLE  TO  THE  CONTEACT. 

429.  Law  favoring  contract  to  be  preferred. — It  is  laid  down 

3 Parsons  v.  Trask,  7  Gray,  473,  66  In  Roundtree  y.  Baker,  52  III.  241, 
Am.  Dee.  502.  The  court  held  in  4  Am.  Rep.  597,  it  was  held  that, 
that  case  that  an  action  would  not  while  the  principles  of  comity  would 
lie  in  Massachusetts  for  enticing  not  require  a  court  of  Illinois  to  en- 
away  a  servant  who  had  entered  into  force  a  contract  for  the  sale  of  a 
a  contract  with  plaintiff  in  a  foreign  slave,  though  made  in  a  state  where 
country,  which  would  not  have  been  slavery  was  lawful,  an  action  could 
valid  if  made  in  Massachusetts,  be  maintained  in  Illinois  to  recover 
though  it  may  have  been  so  accord-  the  purchase  price  of  a  slave  sold  in 
ing  to  tne  law  of  the  place  where  it  another  state,  by  the  law  of  which 
was  made.  such  contract  was  valid. 
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by  Eichhom  that  when  there  are  several  possible  laws,  that  is 
to  be  applied  which  is  most  favorable  to  the  contract;^  and  in 
cases  where  there  are  varied  local  forms  for  the  consummation 
of  a  contract  by  correspondence,  this  is  specifically  provided 
by  the  Prussian  Code.^  Savigny  supports  this  position  so  far 
as  to  declare  that  when  a  contract  would  be  valid  by  the  law  of 
domieil,  but  invalid  by  the  place  of  contract,  it  is  to  be  pre- 
sumed that  the  parties  intended  to  be  bound  by  the  law  of 
domieil.^  And  such,  it  has  been  argued,  is  the  position  of  the 
English  common  law.*  It  is  always  to  be  presumed  that  per- 
sons agree  effectually  to  do  that  which  they  contract;  and  if 
so,  this  agreement  becomes  part  of  the  contract,  overriding 
such  local  law  as  does  not  rest  on  a  ground  distinctively  moral 
or  political.  And  when  there  is  a  conflict  of  possible  applica- 
tory  laws,  the  parties  are  presumed  to  have  made  part  of  their 
agreement  that  law  which  is  most  favorable  to  its  perform- 
ance.® 

429a.  Same. — The  principle  stated  in  the  last  section  is  clear- 
ly based  upon  the  presimied  intention  of  the  parties.  It  is 
sometimes  aided,  and  sometimes  opposed,  by  the  second  rule  of 
the  Scudder  Case  ^  (treating  such  rule  also  as  a  prima  facie  rule 
based  upon  the  presumed  intention  of  the  parties).  Thiis,  the 
principle  has  sometimes  been  applied  with  the  result  of  subject- 

iDeutsches  Recht,  §  37,  notes  f,  g.  Mart.   N.   S.  596,   16  Am.  Dec.  212; 

2A.  L.  R.  I.  5,  §  113.  Vepau  v.  Humphreys,  8  Mart.  N.  S. 

3VIII.  §  372.  1;  Broivn  v.  Freeland,  34  Miss.  181, 

■iCo.  Litt.  6b;  Broom,  Legal  Max-  69  Am.  Dee.  389.     See,  as  to  usury, 

ims.  post,    §    507.     As    has    already   been 

sWharton,  Ev.  §  1250;  2  Parsons,  seen,  this  rule  obtains  when  there  is 

Contr.  95;  2  Kent,  Com.  460;   West-  a  conflict  of  local  laws  as  to  the  ea- 

lake.     Private     International     Law  pacity  of  parties.     Ante,  §§  101-104, 

(1858),  §§  203-207;  Re  Hellman,  L.  112-115.     But  see  Dickinson  v.  Bd- 

R.   2  Eq.   363,   14   Week.   Rep.   682;  wards,   77   N.   Y.   578,   33  Am.   Rep. 

Cromwell  v.  Sac  County,  96  U.  S.  51,  671,  post,  §§  505-507. 
24  L.  ed.  681 ;    Cutler  v.  Wright,  22 

^i.-^-J'^f^o^fd'T  "^  ^^oT^^;^^^        iSoudder  V.  Union  Nat.  Bank,  91 

Ohio  St.  413,  18  Am.  Rep.  306;  Ken-  ^^    „    ^„„    oo  t       j    o.^        .      „    .^, 

yon  V.  Smith,  24  Ind.  11;   Smith  v.  U-  S.  406,  23  L.  ed.  245,  ante,  §  401. 

Whitaker,  23  111.  367 ;  Arnold  v.  Pot-  The  rule  referred  to  is  the  one  de- 

ter.   22  Iowa,   194;    Tallott  v.   Mer-  claring  that  matters  connected  with 

chant's     Despatch     Transp.     Go.     41  ^.■^^  „„„*„ „„      „  j  u     .lu 

Iowa.  249,  20  Am.  Rep.  589;  Baldwin  ^^^  Performance  are  governed  by  the 

V.  (h-ay,  4  Mart.  N.  S.  192,  16  Am.  law  of  the  place  of  performance. 
Dec.    169;    Saul  v.  His   Creditors,   5 
Vol.  II.  CoNPL.  of  Laws — 60. 
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ing  the  contract  to  the  law  of  the  place  of  performance^ — the 
sanie  result,  it  will  be  observed,  that  would  follow  from  the  ap- 
plication of  the  second  rule  of  the  Scudder  Case;  and  some- 
times with  the  result  of  withdrawing  the  contract  from  the  op- 
eration of  the  law  of  the  place  of  performance'' — in  which  case 
it  defeats  the  operation  of  tlie  second  rule  of  the  Scudder  Case. 
Since  the  principle  thus  rests  upon  the  presiinied  intention  of 
the  parties,  its  application  to  a  particular  case  may  be  defeated 
by  other  circumstances  rebutting  the  presumption  upon  which 
it  rests/  It  is  clear  that  this  principle  can  have  no  applica- 
tion where  the  parties  designate  the  governing  law  by  an  express 
stipulation  in  their  contract.^  It  seems  clear,  also,  that  the 
jJrinciple  is  not  properly  applicable  to  those  uiatters  whose 
governing  law  does  not  depend  upon  the  intention  of  the  par- 
ties, though  it  has  sometimes"  been  treated — erroneously,  as  it 
seems  to  the  present  writer — as  though  it  were  applicable  to 
matters  affecting  the  formal  validity  of  the  contract,  the  govern- 
ing law  of  which,  as  we  have  already  seen,  is  not  dependent 

2  See  post,  §  510f.  5  Thus,    in    Priichard    v.   'Norton, 

3  See  -post,  §  SlOli.  106  U.  S.  124,  27  L.  ed.  104,  1  Sup. 

4  The  parties  to  a  contract  of  em-  Ct.  Rep.  102,  the  court  said  that,  in 
ployment  executed  in  the  South  Af-  the  absence  of  an  express  declaration 
rican  republic,  between  a  brewing  or  controlling  circumstance  to  the 
company  domiciled  in.  England,  but  contrary,  it  is  to  be  presumed  that 
doing  business  in  such  republic,  and  the  parties  had  in  contemplation  a 
an  Englishman  resident  there,  the  law  according  to  which  their  con- 
services  to  be  rendered  in  such  re-  tract  would  be  upheld,  rather  than 
public  and  other  South  African  one  by  which  it  would  be  defeated, 
countries,  will  be  deemed  to  have  in-  ^  gee  post,  §  448a. 

tended  that  the  same  should  be  gov-  In  Hunt  v.  Jones,  12  R.  J.  265,  34 
crned  by  the  laws  of  the  republic,  Am.  Rep.  635,  the  court,  after  refer- 
notwithstanding  that  it  contains  a  ring  to  this  principle,  said:  "The 
restrictive  covenant,  which  is  valid  case  at  bar,  however,  involves  the 
according  to  the  \a.\\s  of  England,  validity  of  the  contract  in  matter  of 
but  invalid  according  to  those  of  the  form  rather  than  of  substance,  and 
republic.  South  African  Breweries  seems  to  fall  more  appropriately  un- 
V.  King  [1899]  2  Ch.  173,  68  L.  J.  der  the  former  rule  [the  first  rule 
Ch.  N  .S.  530.  As  to  contracts  in  re-  of  Wv  Scudder  Case]  than  the  lat- 
straint  of  trade,  generally,  see  post,  ter  [the  principle  of  the  text]." 
§  492*. 
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upon  the  intemtion  of  the  parties.  The  principle  is,  of  course, 
subject  to  the  limitations  and  qualifications  pointed  out  in  § 
427n,  that  attach  to  all  rules  based  upon  the  presumed  inten- 
tion of  the  parties.  The  scope  and  mode  of  operation  of  this 
principle,  and  its  relation  to  other  prima  facie  principles  and 
rules  based  upon  the  presumed  intention  of  the  parties,  are 
particularly  well  illustrated  by  the  application  that  has  been 
made  of  it  to  the  subject  of  usury.  As  pointed  out  in  con- 
nection -with  the  discussion  of  that  subject,  this  principle  is  oft- 
en the  real  ground  of  decisions  that  are  not  expressly  referred 
to  it. 

430.  Proper  law  applied  as  a  matter  of  right. — Yet,  when  the 
proper  governing  law  is  determined,  it  is  to  be  applied,  not  as 
a  matter  of  courtesy,  but,  as  we  have  seen,  as  a  matter  of 
right.  ^  And  where  a  particular  interpretation  has  been  given 
by  a  court  of  the  jurisdiction,  this  will  be  accepted  as  univers- 
ally binding,  as  the  court  of  each  country  must  be  regarded  as 
the  best  expositor  of  its  particular  laws.^ 

The  subject  of  the  proper  proof  of  foreign  laws  will  be  dis- 
cussed under  a  future  head.'' 

Va.    GeNEEAL    PEIl^CIPLES    OF    COMMOlSr    OE    COMMEECIAL    LAW. 

430a.  Conflicting  interpretations  of  common  law. — Before  en- 
tering upon  the  discussion  of  the  conflict  of  laws  with  respect 
to  the  specific  questions  arising  under  various  classes  of  con- 
tracts and  transactions,  it  is  to  be  observed  that  the  well-estab- 
lished rule  that  Federal  courts,  when  in  the  exercise  of  original 
jurisdiction,  are  not  bound  by  the  decisions  of  the  state  courts 
upon  questions  of  general  law,  but  will  apply  the  law  as  de- 
clared by  the  Federal  precedents,  operates  ajs  a  practical  excep- 
tion to  the  principles  for  the  determination  of  the  governing 

^Ante,  §  1 ;  King  of  Hpain  v.  Ma-  Jlis  Creditors,  5  Mart.  N.  S.  587,  16 

chado,  4  Russ.  Ch.  225;  Blanchard  v.  Am.   Dec.  212;   Botanico-Medico  Gol- 

Rvssell,  13  Mass.  1,  7  Am.  Dee.  106.  lege  v.  Atchison,  41  Miss.  188.    Post, 

^Ante,  §   1 ;   EVmendorf  v.  Taylor,  S  776. 

10  Wheat.  159,  6  L.  ed.  292;  Saul  v.  ^Post,  §  771. 
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law.  Thus,  for  example,  the  question  as  to  the  negotiability  of 
a  note  is  one  of  general  commercial  law,  which  will  be  deter- 
mined by  the  Federal  courts  without  reference  to  the  decisions 
of  the  state  courts;*  and,  therefore,  the  question  as  to  what 
state  would  otherwise  furnish  the  governing  law  is  a  matter  of 
practical  indifference  when  the  action  is  brought  in  the  Federal 
court.  This  question,  however,  resumes  its  importance  when 
the  character  of  the  note  in  this  respect  depends  upon  a  local 
statute,  since  the  Federal  courts  are,  of  course,  bound  by  the 
local  statutes  and  the  decisions  of  the  state  courts  construing 
the  same. 

In  a  few  instances  the  state  courts  have  assumed  the  same 
right  to  determine  general  questions  of  common  law  according  to 
the  precedents  prevailing  at  the  forum,  without  reference  to 
the  decisions  of  the  courts  of  the  state  in  which  the  contract  or 
other  transaction  has  its  situs,  the  law  of  which,  if  statutory, 
would  concededly  govern.^     As  a  rule,  however,  the  state  courts 

^Farmers     'Nat.    Bank    v.     Sutton  other  state  in  the  construction  of  its 

Mfg.  Go.  17  L.  E,.  A.  595,  3  C.  C.  A.  statute   law.     St.   Nicholas  Bank  v. 

1,   6  U.   S.   App.   312,   52   Fed.   191;  State  Nat.  Bank,   128  N.  Y.  26,   13 

State  Nat.  Bank  v.  Cudahy  Packing  L.  R.  A.  241,  27  N.  E.  849. 
Go.  126  Fed.  543.  So,  in  Faulkner  v.  Hart,  82  N.  Y. 

So,   the   question   whether   an   in-  413,  37  Am.  Rep.  574,  the  common- 

dorsee  is  a  bona  fide  holder  will  be  law  rule,  as  held  in  New  York,  was 

determined  by  the  Federal  courts  in-  applied  to  a  carrier's  contract  which 

dependently,    and  without    reference  would  concededly  have  been  governed 

to  the  decisions  of  the  courts  of  the  by  a    statute    of    Massachusetts,  if 

state,  the  law  of  which,  if  statutory,  there  had  been  one  on  the  point  in 

would   concededly  govern.     Gates   v.  question,    notwithstanding    that   the 

First  Nat.  Bank,   100  U.   S.  239,  25  common-law  rule  as  held  in  Massa- 

L.  ed.  580 ;   Brooklyn  City  &  N.  R.  chusetts  was  different  from  that  held 

Go.  v.  National  Bank,  102  U.  S.  14,  in  New  York. 
26  L.  ed.  61.  And  the  same  right  has  been  as- 

2  The  courts  of  New  York  will  eon-  serted  with  respect  to  questions  con- 
strue the  common  law  as  applicable  corning  bills  and  notes.  Franklin  v. 
to  a  contract  made  and  to  be  per-  Twogood,  25  Iowa,  520,  96  Am.  Dec. 
formed  in  another  state  according  73;  National  Bank  v.  Green,  33 
to  their  own  precedents,  although  loAva,  140;  Roads  v.  Webb,  91  Me. 
they  will   follow  the   courts   of   such  406.  64  Am.  St.  Rep.  240,  40  Atl.  128. 
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tacitly  proceed  upon  the  assumption  that  the  rules  of  law  pre- 
vailing in  another  state  or  country,  where  the  transaction  had 
its  situs,  are  equally  binding,  whether  embodied  in  the  de- 
cisions of  its  courts,  or  in  its  statutes;*  and  some  of  the  state 
courts  have  expressly  repudiated  the  doctrine  that  questions  of 
general  commercial,  or  general  common,  law  are  to  be  deter- 
mined in  accordance  with  the  views  prevailing  at  the  forum. 

In  Bath  Gaslight  Co.  v.  Rowland,  See  also,  with  respect  to  questions 
84  App.  Div.  563,  82  N.  Y.  Supp.  arising  in  actions  for  negligence  or 
841,  however,  the  common-law  rule  death,  post,  §  478b,  note  15. 
prevailing  in  Maine  (which  was  3  For  example,  the  court,  in  Mil- 
proved  by  the  introduction  of  a  deci-  waukee  &  St.  P.  B.  Co.  v.  Smith,  74 
sion  of  the  supreme  judicial  court  of  111.  197,  after  holding  that  where 
Maine) ,  to  the  effect  that  a  lease  by  goods  are  delivered  to  a  carrier  in 
a  corporation  of  substantially  all  of  Wisconsin,  the  contract  to  be  per- 
its  property  is  ultra  vires  and  will  formed  there,  the  laws  of  that  state 
not  support  an  action  for  rent,  was  will  govern  as  to  the  construction  of 
applied,  notwithstanding  that  the  the  contract,  and  determine  the  ex- 
court  of  appeals  in  a  previous  case  tent  of  the  carrier's  undertaking, 
involving  the  same  lease  (Bath  Oas-  said  that,  according  to  the  testi- 
light  Co.  V.  Claffy,  151  N.  Y.  24,  36  mouy,  there  was  no  statute  of  Wis- 
L.  R.  A.  664,  45  N.  E.  390)  had  de-  consin  upon  the  subject,  and  the 
clared  the  rule  in  New  York  to  be  question  therefore  depended  upon  the 
otherwise.  In  the  latter  case  *he  unwritten  or  common  law  of  Wiscon- 
<lecision  referring  the  question  to  the  sin,  which  was  to  be  proved  by  the 
common-law  rule  as  held  in  New  testimony  of  witnesses  instructed  in 
York  was    expressly  put    upon    the  its  laws. 

ground  that  the  law  of  Maine  on  the  It  is  apparent  that  all  of  the  oases 

subject  was  not  proved.  that  discuss  the  question  of  the  gov- 

The  court  of  Georgia  will  adhere  erning  law  with  respect  to  questions 

to  what  it  holds  to  be  the  common-  not  eontrar.y  to  local  statutes  neces- 

law  rule  in  dealing  with  a  contract  sarily  assume  that  the  common-law 

of  another  state,  if  there  is  nothing  rule  to  be  applied  is  that  which  pre- 

to   rebut   the   presumption  that   the  vails  in  the  state  which  is  the  situs 

common  law  is  in  force  in.  the  other  of  the   contract  or  transaction,   and 

state,  notwithstanding  a  decision  of  not   necessarily  that  which   prevails 

the  court  of  last  resort  of  the  other  at  the  forum. 

state   construing  a   similar   contract  So,   in  Louisville  &   N.  R.   Co.   v. 

differently   under  the  rules   of  com-  Sullivam,,  25  Ky.  L.  Rep.  854,  76  S. 

men     law.     Pattillo     v.     Alexander,  W.  525,  the  court  determined  wheth- 

105  Ga.  482,  30  S.  E.  644;  Akers  v.  er  certain  persons  stood  in  the  rela- 

Jefferson   County   Sav.   Bank    (Ga.)  tion  of  fellow  servants  by  the  com- 

48  S.  E.  424.  mon-law  rule  as  held  in  Kentucky, 
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without  reference  to  those  prevailing  at  the  situs  of  the  contract 
or  transaction  in  question.* 

There  is  a  marked  difference  between  the  situation  of  a  Fed- 
eral court  sitting  in  one  state  relatively  to  a  contract  or  transac- 
tion that  has  ite  situs  in  another  state,  and  the  position  of  a 
state  court  relatively  to  such  a  contract  or  transaction.     The 

there  being  no  proof  that  tlie  rule  contracts  without  regard  to  the  de- 

in  Tennessee,  where  the  cause  of  ae-  cisions   applicable   in   that   state,   it 

tion   arose,   was    different.        It   was  would  be  little  less  than  usurpation 

apparently   assumed   that  if   it  had  for   a   court   Of   New  Hampshire   to 

been  proved  that  a  different  rule  ob-  decide   what,    in   its    opinion,   ought 

tained     in     Tennessee,    the    rule    as  to   be   the    commercial   law   of   Ver- 

there  held  would  have  been  applied,  mont.     See  also  Roe  v.  Jerome,  18 

See  also  post,  §  478b,  note  16.  Conn.  158,  and  John  A.  Tolman  Go. 

*  Tims,  the  Pennsylvania  supreme  v.  Reed,  115  Mich.  71,  72  N.  W.  1104, 

court  in  Forepaugh  v.  Delaware,  L.  to  the   same   effect.     See  also  cases 

cC-  W.  R.  Co.  128  Pa.  217,  5  L.  E.  A.  cited  post,  §  478b,  note  15. 
508,    15   Am.    St.   Rep.   672,    18   Atl.       In  Midland  Uteel  Go.  v.  Citizens' 

503,  in  reply  to  the  argument  that  Nat.    Bank    (Ind.    App.)    72    N.   E. 

the    validity  of    a    stipulation  in  a  290,  the  court,  speaking  of  the  eom- 

oarrler's   contract   made    and    to    be  mon-law  rules  of  Pennsylvania  with 

performed  in  New   York  was  a  ques-  respect  to  the  negotiability  of  paper, 

tion   of  commercial  law,   and  there-  said:    "The  foreign  court  is  the  only 

fore  the  decisions  of  the  New  York  tribunal  competent    to    decide    upon 

courts   were   not   binding,   said   that  the   common   or   statute   law   of   its 

the  argument  rested  upon  an  utterly  own  state,  and  we   fail  to  see  any 

inadmissible     and     untenable    basis;  reason  for  permitting  such  decisions 

that  there  is  no  such  thing  as  a  gen-  to  be  questioned  in  the  one  case  and 

eral  commercial  or  general  common  not  permitting  them  to  be  questioned 

law,  separate  from,  and  irrespective  in  the  other." 

of,  a  particular  state  or  government       In  Alexander  v.  Pennsylvania  Go. 

whose  authority  makes  it  law;   and  48  Ohio  St.  623,  30  N.  E.  69,  an  ac- 

that  the  law  declared  by  state  courts  tion  in  Ohio  upon  a  cause  of  action 

to    govern     contracts     made   within  for  personal  injuries  arising  in  Penn- 

their  jurisdiction  is  conclusive  every-  sylvania,  the  court  said  that  it  was 

where.  not  material  that  the  rules  of  Penn- 

So,  in  Limerick  Nat.  Bank  v.  How-  sylvania    law    that     deny    relief   to 

ard,  71   N.  H.   13,  93  Am.   St.  Rep.  plaintiff  result    from    the    adjudica- 

489,  51  Atl.  641,  the  court  said  that,  tion  of  the  courts  of  that  state,  and 

while  it  was  doubtless  competent  for  not  from  legislative  enactment;  that 

the    Supreme    Court   of   the   United  the  rules  of  law  established  by  ju- 

States  to  determine  the  law  govern-  dicial   decisions    are    as    binding  as 

ing   the   interpretation    of    Vermont  legislative  enactments  until  modified 
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Federal  court  belongs  to  a  judicial  system  that  extends  into 
every  state,  and  a  rule  established  by  Federal  ]5recedents  is 
coextensive  in  its  territorial  application  with  the  limits  of  the 
United  States.  From  the  point  of  view  of  a  Federal  court, 
therefore,  such  a  rule  is  a  local  law  of  the  situs  of  the  contract 
or  transaction,  whether  that  be  within  the  particular  state  in 
whicli  the  court  is  sitting,  or  in  another  state ;  and  this  is  not 
affected  by  the  fact  that  the  state  courts  take  a  different  view 
of  tlie  local  law.  When,  however,  a  court  of  one  state  assiunes 
to  apply  the  common-law  rule  as  established  by  precedents  at 
the  forum  to  a  contract  or  transaction  which  has  its  situs  in  an- 
other state,  the  law  of  which,  if  statutory,  would  eoncededly 
govern,  it,  in  effect,  subjects  the  contract  or  transaction  to  a  law 
imposed  by  a  po\\er  foreign  to  the  situs.  The  adoption  of  this 
position  by  the  state  courts,  therefore,  cannot  be  justified  upon 
the  decisions  of  the  Federal  courts. 

VI.  Pabticulae  cases. 

a.   Ohscurities  and  ambiguities. 

431.  Patent   ambiguities   to   be    construed   against   obligor. — 

By  the  old  Roman  law,  where  there  was  a  patent  ambiguity  in 

or  overturned  by  other  decisions  or  states  a  wide  divergence ;  and  that 
legislntive  enactments  binding  with-  it  necessarily  follows  that  acts  and 
in  that  jurisdiction.  The  court  fur-  transactions  sufficient  in  one  state 
ther  said  in  this  connection:  "In  to  create  a  cause  of  action  will  not 
theory  it  may  be  true  that  there  is  produce  that  result  in  another,  and 
no  common  law  of  Ohio  or  of  Penn-  in  the  administration  of  justice  mere 
sylvania;  that  the  common  law  is  theory  must  be  made  to  yield  to  the 
one  and  the  same  in  every  state  ac-  truth  as  established  by  facts  and  ex- 
knowledging  its  obligations,  and  that   perience." 

the  decisions  of  one  state  are  but  It  is  the  common  law  as  undor- 
evidence  of  it,  not  binding  upon  the  stood  in  another  state  which  is  to  be 
courts  of  any  other  state;  but,  as  a  applied  to  a  transaction  of  that 
matter  of  fact,  we  know  that,  in  the  state,  and  not  necessarily  the  corn- 
application  of  the  rules  of  the  com-  mon  law  as  understood  at  the  forum, 
mon  law  to  the  affairs  of  men,  there  Inge  v.  Murphy,  10  Ala.  885. 
is,     unfortunately,     in     the     several 
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an  instrument,  the  construction  least  favorable  to  the  obligor, 
vendor,  or  lessor  was  to  be  assumed;  and  the  reason  given  was 
that  it  was  through  the  negligence  or  fraud  of  such  party  that 
the  terms  were  not  made  more  distinct.-'  This,  however,  as 
Savigny  remarks,  refers  to  ambiguities  which  exist  on  the  face 
of  the  instrument.  Where,  however,  an  ambiguity  is  latent, 
e.  g.,  where  a  word  has  one  meaning  at  one  place,  and  another 
meaning  at  another  place,  then  such  reasoning  does  not  apply. 
This  distinction  is  well  known  in  the  English  law.  Ambi- 
guitas  verhorum  patens  nulla  verificatione  suppletur.  In  other 
words,  the  law  will  not  permit  vacancies  or  deficiencies  in  a 
writing  to  be  filled  by  oral  testimony;  for  "that  would  be  to 
make  all  deeds  hollow  and  subject  to  averments,  and  so,  in 
effect,  that  to  pass  without  deed  which  the  law  appointeth  shall 
not  pass  but  by  deed."^  Patent  ambiguities  are  subjective, 
and  cannot  be  extrinsically  explained,  while  latent  ambiguities 
are  objective,  there  being  two  or  more  objects  answering  the 
description,  which  may  be  distinguished  by  extrinsic  proof.* 

432.  Rules  of  evidence  determined  by  lex  fori. — The  law  un- 
der which  the  contract  was  prepared  determines  in  such  cases 
the  interpretation  of  the  document  But  the  lex  fori  must  de- 
termine whether  the  ambiguity  is  patent  or  latent;  and,  if 
patent,  what  presumption  exists  against  the  obligor.-'  And  so 
far  as  our  distinctive  rulings  are  concerned,  we  have  followed 
the  Roman  law  in  holding  that  an  ambiguous  document  is  to 
be  construed  in  a  way  consistent  with  the  -writer's  good  faith.  ^ 

As  we  have  already  seen,^  the  fact  that  a  document  is  dated 
at  a  particular  place  is  not  conclusive  to  the  effect  that  such 
place  is  the  place  of  performance.* 

433.  Latent  ambiguities  may  be  explained  by  proof  of  local 
facts. — But,  on  the  other  hand,  by  the  same  law,  a  latent  ambi- 
guity, which  arises  from  extraneous  circumstances,  may  be  re- 
moved by  an  exhibition  of  the  fact  as  it  really  is.  Ambiguitas 
verhorum  latens  verificatione  suppletur,  nam  quod  ex  facto  ori- 
tur ambiguum  verificatione  facti  tollitur.  Thus:  "If  I  grant 
my  manor  of  S.  to  J.  E.  and  his  heirs,  here  appeareth  no  am- 
biguity at  all;  but  if  the  truth  be  that  I  have  both  the  manors 

IL.  26,  de  reb.  dub.  (34,  5)  ;  L.  38,  3 Wharton,  Ev.  §  957. 

§  18;  L.  19,  pr.  de  V.  0.   (45,  1)  ;  L.  iPost,  §§  767,  768. 

39,  de  pactis   (2,  14)  ;  L.  21,  33,  de  iPost,  §  782;  Wharton,  Ev.  §  1249. 

cont.  emt.   (18,  1)  ;  L.  172,  pr.  de  R.  ^Ante,  §  411. 

J.   (50,  17).  ^See  post,  §  457. 

2  Broom,  Legal  Maxims,  468,  469. 
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of  South  S.  and  North  S.,  this  ambiguity  is  matter  in  fact, 
and  therefore  it  shall  be  holpen  by  averment,  whether  of  them 
was  that  the  party  intended  to  pass."^  In  such  case  the  sup- 
pletory  evidence  is  to  be  derived  from  the  spot  where  the 
grantor's  estate  lies ;  and  the  law  applicable  to  the  construction 
of  such  evidence  is  that  which  governed  the  grantor  when  he 
used  the  disputed  terms.  At  the  same  time  the  customary  use 
of  terms  in  a  district  where  lies  such  property  is  not  sufficient 
to  establish,  as  a  matter  of  law,  that  the  parties  contracting 
used  the  terms  in  conformity  with  such  custom,  but  is  only 
evidence  from  which  the  jury  can  infer  such  conchision.^  As 
such,  local  usage  affixing  a  particular  meaning  to  ambiguous 
terms  may  be  proved,  provided  such  evidence  does  not  contra- 
dict the  tenor  of  the  document* 

434.  Whether  local  meaning  was  adopted  is  a  question  of  in- 
tent.— ^Where  a  contract  is  drav^ru  at  a  place  where  both  parties 
are  domiciled,  it  may  be  generally  said  that  ambiguities  are  to 
be  interpreted  according  to  the  local  meaning.-^  When,  how- 
ever, one  of  the  parties  is  a  foreigner,  the  question  arises 
whether  he  knew  of  this  peculiar  local  meaning,  and  whether 
he  meant  to  accept  it  as  his  own.^  Judge  Story*  gives  as  illus- 
trations of  ambiguities,  "to  be  construed  according  to  the 
meaning  of  the  country  where  the  contract  is  made,"  the  term 
"usance,"  which  in  some  countries  means  one  month,  in  other 
countries  different  periods;  and  also  the  word  "pound,"  which 
in  America  has  a  different  value  from  what  it  has  in  England. 
If  a  contract,  however,  to  be  performed  in  England  was  exe- 
cuted by  two  Englishmen,  traveling  in  America,  the  law  of  the 
place  of  performance,  and  not  that  of  the  place  of  contract, 
would  prevail.*     And  the  lex  loci  contractus  cannot  supply  the 

1  Bacon,  Maxims,  90,   92;   2  Kent,  3 Wharton,  Ev.   §  961. 

Com.    558;     1    Stephen,    Com.    463;  iStory,  Confl.  L.  §  263;  TTateore  v. 

Broom,   Legal    Maxims,    468;    Whar-  Brewster,  1  Pa.  St.  381;  Allshouse  v. 

ton,  Ev.   §  961,  where  the  cases  are  Ramsay,  6  Whart.  331,  37  Am.  Dee. 

given  at  large.  417;  Benners  v.  Clemens,  58  Pa.  24; 

iTrimiey   v.    Vignier,   1    Bing.   N.  Baltimore  £  0.  R.  Co.  v.  Glenn,  28 

C.  151,  4  Moore  &  S.  695,  6  Car.  &  P.  M<3.  287,  92  Am.  Dec.  688. 

25;  Clayton  v.  Oregson,  5  Ad.  &  El.  2Savigny,  viii.  §  374. 

302,  6  Nev.  &  M.  694;  De  la  Vega  v.  sConfl.  L.  §  271. 

Vianna,   1    Barn.  &  Ad.  284,  8  L.  J.  ^Wharton,    Ev.     §§     960    et  seq.; 

K.  B.  388;   De  Wolf  v.  Johnson,  10  StehUns  y.  Leowolf,  3  Cush.  137. 

Wlieat.  369,  6  L.  ed.   343;   Bank  of  In  Howard  v.   Great  Western  Ins. 

United    States   v.    Donnally,    8    Pet.  Co.  109  Mass.  384,  which  was  a  suit 

368,  8  L.  ed.  977;  Pope  v.  Nickerson,  on    insurance    made    in    Boston    be- 

3   Story,  484,   Fed.   Cas.   No.   11,274;  tween  Boston  parties,  upon  a  vessel 

and  cases   cited  in  Wharton,   Ev.   §  for  a  voyage  from  Hamburg  to  Card- 

961.  iff   and  thence  to  Hong  Kong,   con- 
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materials  for  interpretation  when  it  is  not  the  personal  law  of 
the  parties,  or  the  law  of  the  place  where  the  contract  is  to  be 
performed.  When  the  parties  solemnize  a  contract  in  a  jfiace  at 
which  they  are  only  casually  present,  and  which  has  nothing 
to  do  with  the  performance  of  the  contract,  it  is  irrational  to 
suppose  that  the  law  of  that  place  was  in  any  way  appealed  to 
by  them  in  framing  the  contract.  The  interpretation  of  a  for- 
eign contract  is  a  logical  induction  from  facts ;  and,  such  being 
the  case,  we  must  look  to  the  place  which  the  parties  had  in 
mind  to  supply  the  meaning  of  latent  ambiguities.  This  place 
is  a  matter  of  proof,  varying  with  each  case.  It  may  be  the 
])lace  of  signing.  It  may  be,  as  the  Italian  Code  prescribes, 
the  place  where  the  parties  in  common  reside.  It  may  be  the 
place  where  one  of  them  resides.  It  may  be,  as  is  the  case  with 
marriage  settlements,  the  place  of  matrimonial  domicil.^  It 
may  be  the  place  of  performance.  But  what  it  is  must  be 
proved  as  a  matter  of  fact ;  and  its  effect  in  the  interpretation 
of  a  foreign  contract  is  a  matter  of  fact,  to  be  proved  like  any 
other  foreign  law.** 

435.  Usag^e  of  place  of  first  employment  determines. — ^Where 
a  contract  is  entered  into  by  correspondence,  then,  according 
to  Wachter  and  Savigny,  the  usage  of  the  place  of  the  writer 
who  first  employs  the  controverted  terms  is  to  be  followed, 
although  this  was  not  the  place  where  the  contract  was  closed : 
because  the  party  who  first  introduces  these  terms  is  supposed 
i/o  do  so  in  the  sense  with  which  he  is  familiar.  Thus,  where  a 
Leipzig  insurance  company  introduced  into  its  printed  policy 
the  exception  of  riot  (Aufruhr),  and  where  a  fire  covered  by 
this  policy  took  place  abroad,  it  was  held  by  Wachter,  in  view 
of  the  diversity  of  local  meanings  attached  to  the  word  "Av- 
frvhr,"  that  the  meaning  in  force  in  Leipzig  was  to  prevail.^ 

taining  a  warranty  not  to  load  more  be  shown  to  have  been  known  to  tln' 

than    her    registered    tonnage    witli  parties  at  the  time  of  their  contract, 

coal,  which  the  underwriters  defend-  or  so  generally  known  at  that  time 

ed  on  the  ground  of  a  breach  of  the  that  they  might  fairly  be  presumed 

warranty,  in  that  she  was  loaded  at  to  have  contracted  in  view  of  it.     It 

Cardiff   beyond   her    registered    ton-  was  ruled  that  the  plaintiff  had  no 

nage  with  a  substance  called  patent  ground  of  exception, 

fuel,  the  judge  refused  the  plaintift''s  ^Antc.  §  199. 

request    foi'    a    ruling    that    whether  ^WestUike,    Private    International 

patent    fuel     was    coal    within    the  Law,   §   200.     To  this   effect   is   the 

meaning  of  the  policy  was  to  he  de-  judgment  of    Lord   Cranworth  in  Di 

termined    by    the    usage    at    Cardiff,  'Sora  v.  J'hiJIipijx.  10  H.  L.  Cas.  6.S3, 

and  ruled  that,  if  the  plaintiff  relied  33  L.  J.  Ch.  N.  S.  129. 

on  a  commercial  usage  to  the  effect  iWiichter,   1.   c.   p.   117;    Savigny, 

that  it  was  not  so,  the  usage  must  viii.  §  374. 
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To  the  same  effect  argues  Westlake,  citing  several  adjudicated 
cases,  English  and  American.^  Yet  this  rule  does  not  apply 
where  the  person  first  using  a  term  selects  it  as  one  which  for 
local  reasons  is  familiar  to  his  correspondent.^ 

436.  So,  of  place  from  which  term  emanates. — That  the  place 
from  which  the  term  emanates  is  the  standard  is  illustrated 
by  a  case^  reported  by  Goldschmidt,  and  cited  by  Bar.^  A 
Bremen  firm  contracted  in  Smithfield  with  an  English  ship 
master,  in  the  English  langniage,  and  in  English  form.  The 
instrument  was  a  bond  M'itli  the  usual  conditional  penalty. 
The  Supreme  Court  at  Llibeok,  having  taken  evidence  of  the 
English  law  in  this  respect,  held  that  the  penalty  was  to  be 
governed  by  such  law,  and  to  be  treated  as  merely  cautionary, 
and  as  in  no  way  fixing  the  actual  amount  of  the  debt. 

437.  Where  place  of  performance  is  in  view,  that  place  deter- 
mines.— But  where  there  is  a  place  of  performance,  whose  lan- 
guage and  usages  the  parties  meant  to  adopt,  then  such  lan- 
guage and  usages  must  prevail.  Thus,  when  money  is  to  be 
paid,  or  goods  delivered,  or  lands  conveyed,  in  a  foreign  coun- 
try, then  the  currency,  weights,  and  measurements  of  such  for- 
eign country  are  to  be  the  standards, — first,  because  such  is 
presumed  to  be  the  intention  of  the  parties;  and  second,  be- 
cause generally  thei'e  will  be  no  other  currency,  weights,  or 
measurements  in  such  country,  by  which  the  contract  could  be 
performed.-'  This  is  expressly  prescribed  in  the  Prussian^ 
and  the  Austrian^  Codes. 

2Westlake  (1858)   §  209;  Power  v.  miliar,    and    when    using    terms    of 

WhiUnore,  1  Maule  &  S.  141,  150,  16  measurement  used  those  terms  in  the 

Revised  Kep.  416.  sense    in   which   they  were   used   in 

sWharton,  Ev.  §§  960  et  seq.  such  domicil,  although  the  meaning 

iZeitseh.   filr   das  gesammte   Han-  be  different  from  that  prevalent  in 

delsrecht,  ii.  p.  140.  the    place    where    the    property    is 

2P.  292.  situate.     If  only  one  of  the  parties 

JBoullenois,    pp.    496-498;    Story,  was   domiciled   in   the   place   of   the 

Confl.  L.  §§  270,  311,  note;  Savigny,  contract,  but  if  the  other  party  was 

viii.  §  374;  Bar,  pp.  24:1,253;  Basse-  familiar  with  the  language  of  such 

ler  V.  Gahlmann,  8  Exch.  361,  22  L.  J.  place,  and  had  lived  there,  the  same 

Exch.  N.   S.   128;   Stapleton  v.  Gon-  conclusion    results.      On    the    other 

way,  3  Atk.  727;  De  Wolf  v.  John-  hand,  as  to  movables,  the  better  opin 

son,  10  Wheat.  369,  6  L.  ed.  343.    See  ion  is  that  terms  of  measurement  are 

Clayton  v.  Gregson,  5  Ad.  &  El.  302,  to  follow  the  law  of  the  place  indi- 

0  Nev.  &  M.  694,  post,  §  514.  catcd  for  the  consignment  of  goods. 

When  a  contract  of  sale  of  land.  The  measure  is  an  act  distinct  from 

so  it  is  argued  by  Fiore   (Op.  cit.  §  the  sale,  and  is  to  be  regarded  as  a 

273),  has  been  concluded  atthedomi-  mode  of  execution  dependent  on  the 

cils  of  the  parties,  we  have  a  right  law  of  the  place  where  the  goods  are 

to  presume  that  they  employed  the  to  be  delivered.     So  far  as  concerns 

Umguage   with  which  they  were   fa-  terms  of  meflsincment  of  real  estate, 
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438.  French  law  is  to  this  effect.— The  Civil  Code  of  France 
provides:^  "Ce  qui  est  ambigu  s'interprete  par  ce  qui  est 
d'usage  dans  le  pays  ou  le  contrat  est  passe."  Foelix^  holds 
that  this  does  not  apply  to  foreign  contracts.  But  Merlin^ 
thinks  differently,  arguing  that  those  who  contract  in  a  state 
must  be  considered  as  accepting  the  law  of  such  state.  And 
Masse*  comes  to  the  same  conclusion,  on  the  ground  that  the 
local  law  must  be  taken  for  interpretation,  as  there  is  no  other 
law  possible  for  the  purpose.  He  thinks,  however,  that  this 
does  not  apply  when  the  place  of  contract  is  not  the  place  of 
performance,  or  when  the  parties  are  foreigners. 

439.  Distinction  applicable  to  sureties  on  foreign  bond. — The 
question  of  local  interpretative  law  bears  closely  on  the  obli- 
gation of  sureties  on  a  foreign  bond.  "Suppose,"  says  Judge 
Story,  ^  "a  contract  for  the  payment  of  the  debt  of  a  third  per- 
son, in  a  country  where  the  law  subjected  such  a  contract  to 
the  tacit  condition  that  payment  must  first  be  sought  against 
the  debtor  and  his  estate;  that  would  limit  the  obligation  to  a 
mere  accessorial  and  secondary  character;  and  it  would  not  be 
enforced  in  any  foreign  country,  except  after  a  compliance 
with  the  requisitions  of  the  local  law.  Sureties,  indorsers,  and 
guaranties  are  therefore  liable  everywhere,  only  according  to 
the  law  of  the  place  of  their  contract.^  Their  obligation,  if 
treated  by  such  local  law  as  an  accessorial  obligation,  will  not 
anywhere  else  be  deemed  a  principal  obligation.  ^  So,  if  by  the 
law  of  the  place  of  a  contract  its  obligation  is  positively  and  ex 
directo  extinguished  after  a  certain  period  by  mere  lapse  of 
time,  it  cannot  be  revived  by  a  suit  in  a  foreign  country,  whose 
laws  provide  no  such  rule,  or  apply  it  only  to  the  remedy.* 
To  use  the  expressive  language  of  a  learned  judge,  it  must  be 
shown,  in  all  such  cases,  what  the  laws  of  the  foreign  country 
are,  and  that  they  create  an  obligation  which  our  laws  will 

I  dissent  from  the  position  expressed  ^Le  Droit  Comm.  ii.  153. 

by  M.   Fiore.       It  is  true  that  in-  iConfl.  L.  §  267. 

formal  estimates  may  be  regarded  as  2A.ymar  v.  Sheldon,  12  Wend.  439, 

thus    framed.       But    there    are    few  27  Am.  Dee.  137. 

cases   of  agreements   for  the   sale  of  sSee    Pothier    on    Oblig.    n.    407; 

real    estate    in    which    the    measure-  Trimiey  v.   Vignier,  6  Car.  &  P.  25, 

ments  are  not  made  in  subordination  4  Moore  &  S.  695,  1  Bing.  N.  C.  151 ; 

to  surveys  prepared  on  the  spot.  3  Burge.   Colonial  &  Foreign  Laws, 

2A.  L.  R.  I.  5,  §  256.  764. 

3A.  G.  B.  art.  905.  *See   Le  Roy  v.   Crovminshield,   2 

lArt.  1159.  Mason,    151,    Fed.    Cas.    No.    8,269; 

2§  120.  Pothier,  Oblig.  n.  636  to  639;   Voet 

3  Rgp.  V.  Loi,  add.  p.  590.  ad.  Pand.  lib.  4,  tit.  1   §  29,  ad  iinem. 
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enforce."*  But  this  reasoning  rests  on  the  supposition  that 
the  place  of  contract  is  the  place  of  performance.  If  it  be  not, 
the  same  rule  does  not  necessarily  apply.  Thus,  if  two  per- 
sons, domiciled  in  a  country  where  the  Roman  law  prevails, 
enter  into  a  contract  when  traveling  in  a  country  subject  to  the 
common  law,  which  contract  is  to  be  performed  in  their  own 
country,  the  law  of  the  latter  is  to  be  the  arbiter.* 

439a.  Interpretation  of  contracts. — The  object  of  the  inter- 
pretation of  a  contract  is  the  ascertainment  of  the  intention  of 
the  parties  as  manifested  by  its  terms.  When  the  language  of 
the  contract  is  unambiguous  and  susceptible  of  but  one  mean- 
ing, no  occasion  arises  for  a  choice  of  laws,  so  far  as  interpre- 
tation is  concerned,  although  the  contract  may  have  been  made 
in  one  state  or  country,  and  be  performable  in  another.  But 
the  language  used  may  be  susceptible  of  different  meanings, 
and  may  have  one  meaning  attributed  to  it  by  the  law  of 
the  place  where  the  contract  was  made,  and  another  by  the 
law  of  the  place  where  it  is  to  be  performed,  and  then  an  oc- 
casion for  a  choice  of  laws  is  presented.  The  ascertainment  of 
what  the  parties  meant  by  the  language  used  is  still  the  object 
of  interpretation,  but  in  order  to  answer  that  question  it  is 
necessary  to  ascertain  which  law  they  had  in  mind.  There- 
fore, the  intention  of  the  parties  is  the  ultimate  criterion  of 
the  governing  law  with  respect  to  the  interpretation  of  the 
language  of  the  contract.  This  is  generally  recognized  by  the 
courts  when  they  have  a  specific  case  of  interpretation  before 
them;  but  is  frequently  overlooked  when  an  attempt  is  made 
to  frame  a  general  rule  covering  interpretation  in  cases  in 
which  the  actual  question  before  the  court  does  not  relate  to 
interpretation.  Thus,  it  will  be  observed  that  the  first  rule  in 
the  Scvdder  Case  formally  refers  the  interpretation  of  the  con- 

SLord   Ci.   J.   Eyre,   in   Melan   v.    23;  Brown  v.  Richardson,  1  Mart.  N. 
Fitzjames,  1  Bos.  &  P.  141.  S.  202.     Ante,  §  434. 

'See  Frentiss  v.  Savage,  13  Mass. 
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tract  to  the  law  of  the  place  where  it  is  made,  without  suggest- 
ing any  qualification  based  on  the  intention  of  the  parties.' 

It  is  obvious,  however,  that,  in  this  respect  at  least,  the  rule 
is  too  broadly  stated,  and  should  be  qualified  by  reference  to 
the  intention  of  the  parties."  But,  even  as  a  prima  facie  prin- 
ciple based  upon  the  presumed  intention  of  the  parties  as  in- 
ferred from  the  fact  that  the  contract  is  made  in  one  place  and 
performable  at  another,  this  rule  seems  too  broad,  though  it 
has  often  been  repeated  substantially  in  the  same  form.  The 
following  statement  of  the  prima  facie  rule,  based  upon  such 
fact  alone,  seems  to  accord  better  vnth  principle,  and  with  the 
decisions  actually  made  upon  the  point  in  question :  "Any  in- 
terpretation or  construction  applicable  or  incidental  to  the  per- 
formance should  be  governed  by  the  law  of  the  place  of 
performance,  and  such  matters  of  construction  or  interpreta- 
tion as  go  to  the  execution  and  validity  of  the  contract  are  de- 
termined by  the  laws  of  the  place  where  the  contract  was 
made."^ 

Any  prima  facie  rule  on  this  point,  based  upon  the  mere 
fact  that  the  contract  is  made  at  one  place  and  is  performable 
at  another,  is,  however,  of  limited  value,  since,  ordinarily,  ad- 
ditional circumstances  will  appear  to  illustrate  the  intention  of 
the  parties.* 

1  See  cases  cited  in  notes  to  Scud-  ance  with  a  commercial  usage  in 
der  Case,  at  end  of  91  U.  S.  in  Book  Ohio,  construed  to  mean  that  the 
23  L.  ed.,  Extra-Annotated.  title  to  the  goods  was  held  by  the 

2  Thus,  in  First  Nat.  Bank  v.  bank  as  security  for  a  draft  dis- 
Shaw,  61  N.  Y.  283,  infra,  the  court  counted  by  the  bank  for  the  drawers, 
said:  "The  true  inquiry  is,  What  notwithstanding  that  the  goods  were 
was  the  intent  of  the  parties  ?"  See  to  be  delivered  in  New  York,  the  in- 
also  post,  §  467f.  ference  that  the  parties  intended  to 

^Howenstein  v.  Barnes,  5  Dill.  482,  contract  with  reference  to  the  law  of 
Fed.  Cas.  No.  6,786.  Ohio  was  based    in    part    upon  the 

i  Thus,  in  First  Nat.  Bank  v.  fact  that  the  parties  between  whom 
Shaw,  61  N.  Y.  283,  where  a  certain  the  transaction  took  place  did  busi- 
notation  in  a  bill  of  lading,  issued  ness  in  Ohio,  as  well  as  the  fact  that 
to  a  bank  in   Ohio,  was,  in   accord-    the  transaction  took  place  there.  The 
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b.  Maritime  cases.^ 

440.  Master's  power  to  bind  owner  enlarged  in  foreign  port. — 

Eesponsibility  of  owners  for  master. — The  Eoman  law,  which 
is  the  basis,  in  this  connection,  of  our  commercial  system,  has 
established  special  rules  for  the  relationship  of  master  to  own- 
er. The  magister  navis  is  the  captain.  The  exercitor  is  the 
lessee  or  charterer  of  the  ship  for  a  voyage.  The  dominus  is 
the  owner.  The  dominus  is  bound  by  the  acts  of  the  magister^ 
and,  as  to  third  parties,  by  those  of  the  latter's  deputy,  though 
the  appointment  of  a  deputy  was  forbidden  in  the  engage- 
ments between  the  dominus  and  the  magister.  This  was 
required  by  the  utilitas  navigantium,.  In  the  then  rudi- 
mentary state  of  navigation,  when  the  means  of  communi- 
cating with  the  owner,  the  ship  being  in  a  distant  port, 
were  so  slight,  it  was  necessary,  for  the  general  interests  of 
shipping,  that  the  master's  power  of  binding  the  owner  should 
be  unlimited.  The  superior  facilities  of  communication,  how- 
ever, enjoyed  in  modern  times,  render  it  less  necessary  that 
such  unchecked  power  should  be  placed  in  the  master's  hands; 
and  now,  by  the  present  maritime  law,  the  owner's  liability 
for  the  master's  wrongful  acts  is  limited  to  the  value  of  the 
vessel  and  freight.^  And  the  extent  of  the  master's  power  to 
bind  the  owner  ex  contractu  depends  upon  whether  the  ship  is 
in  a  home  or  foreign  port.  In  the  latter  case,  the  necessities 
of  commerce  require  far  larger  discretionary  powers  than  in 
the  former.' 

441.  Master's  authority  to  bind  owner  depends  on  law  of  flag-. 
— As  a  general  rule,  the  master's  authority  to  bind  the  owner 
depends  on  the  law  of  the  country  to  which  the  ship  belongs.  ^ 

court   Intimated   that,   for   the   pur-  HfcKomi,  1  La.  259^  20  Am.  Dec.  279. 

poses   of  the  point  in  question,   the  ^Story,  Agency,  §  33. 

,,.,,,               J  J      „ iPope  V.   'Mckerson,  3  Story,  465, 

contract  might  be  regarded  as  per-  ^^^    ^^^    ^^    11,274;  Lloyd  v.  Oul- 

formable  in  Ohio,  since  the  advance  jg^i,  L.  E.  1  Q.  B.  113,  6  Best  &  R. 

by  the  bank   was   made   there,   not-  100,  35  L.  J.  Q.  B.  N.  S.  74,  13  L.  T. 

withstanding   the   goods   were  to  be  N.     S.     602;     Force    v.     Providence 

delivered  in  New  York.  WasMngion   Im.    Co.    35    Fed.    767. 

See   oH/e,    §§    356,   440;    post,    §   473. 

lAs  to  common  carriers  in  general,  I"  Malpica  v.  McKown,  1  La.  248,  20 

see  post,   §  471.     As  to  property  in  -'^ni.   Dec.   279;   Arayo  v.   Currell,   1 

ships,  see  ante,  §  356.  •"-«•  528,  20  Am.  Dec.  286,  the  lecc  loci 

aPhil.   iv.   583;    Abbott,   Shipping,  confrarlus    was    held    to    determine, 

pt.  3,  chap.  5;  The  Rebecca,  1  Ware.  See  The  OHcninl.  7  Moore,  P.  C.  0. 

188,  Fed.  Cas.  No.  11,619;  Malpicay.  398;    The  Bonaparte,  8  Moore,  P.  C. 
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The  master's  authority  to  bind  the  cargo  by  a  contract  of  bot- 
tomry is  to  be  determined  by  the  same  standard;^  though  it 
may  be  otherwise  as  against  insurers.  ^  But  when  the  question, 
apart  from  the  law  of  a  particular  port  in  which  the  ship  may 
at  the  time  be,*  is,  what  law  governs  a  ship,  the  answer  is,  to 
adopt  Mr.  Maclachlan's  words,  ^  "that  the  flag  at  the  masthead 
is  notice  to  all  the  world  of  the  extent  of  such  power  (that  of 
the  master)  to  bind  the  owners  or  the  freighters  by  his  acts." 
And  when  there  are  several  local  laws  under  the  same  flag,  the 
law  of  the  place  of  registry  must  prevail.* 


C.  459.  As  to  Kaylor  v.  Baltzell, 
Taney,  58,  Fed.  Gas.  No.  10,061,  see 
post,'%  47  It 

^Uroege  v.  Stuart,  L.  R.  2  P.  C. 
.505.     Ante,  §  358. 

^Greer  v.  Poole,  L.  R.  5  Q.  B.  Div. 
272.  49  L.  J.  Q.  B.  N.  S.  463,  42  L.  T. 
N.  S.  687,  28  Week.  Rep.  582,  4  Asp. 
Mar.  L.  Cas.  300. 

iAnte,  §  356. 

6Merch.  Shipping,  3d  ed.  1880,  §§ 
64  et  seq.  p.  156. 

tAnte,  §  357. 

According  to  Mr.  Foote  (Private 
International  Jur.  p.  386),  while  it 
is  now  held  in  England  that  in  con- 
tracts of  affreightment  and  bottomry 
bonds  the  parties  are  presumed  to 
have  contracted  with  reference  to  the 
ship's  flag,  the  validity  of  a  sjile  by 
a  master,  in  a  foreign  port,  of  the 
ship  or  cargo,  depends  upon  the  lex 
loci  actus. 

Gammell  v.  Hewell,  5  Hurlst.  &  N. 
728.  29  L.  J.  Ch.  N.  S.  350.  6  Jur.  N. 
S.  916,  2  L.  T.  N.  S.  799,  8  Week.  Rep. 
639,  as  has  been  noticed  {ante,  §  345), 
is  to  this  effect.  It  is  elsewhere  shown 
that  the  law  of  the  port  in  which  a 
vessel  is  situate  must  govern  as  to 
liens  imposed  in  such  port.  Mr. 
Foote  gives  another  reason  as  fol- 
lows: "This  law"  (that  of  execu- 
tory contracts),  "it  has  been  deter- 
mined in  Lloyd  v.  Guibert,  L.  R.  I  Q. 
B.  115,  6  Best  &  S.  100.  .3.5  L.  J.  Q.  B. 
N.  S.  74,  13  L.  T.  N.  S.  602,  is  the 
law  of  the  ship's  flag;  i.  e.,  the 
parties  must  be  taken  to  have  as- 
sumed that  the  law  of  the  ship's  flag 
would  govern  the  future  incidents  of 
the  obligation,  the  master  having  no 
.luthority  to  undertake  that  the  own- 
ers of  ship  or  cargo  will  do  anything. 


except  as  defined  by  that  law.  But 
in  an  absolute  and  immediate  sale, 
such  as  that  in  Gammell  v.  Sewell, 
the  master  is  not  required  to  pledge 
his  owners  to  anything.  No  future 
relations  between  the  parties  are 
contemplated,  and  therefore  they 
cannot  be  taken  to  have  referred  to 
any  law  to  govern  the  future  inci- 
dents of  the  obligation.  The  master 
simply  contracts  to  sell  the  ship  or 
cargo  according  to  the  law  of  the 
place  where  they  are  lying,  and  he 
does  actually  so  sell  them,  while 
they  are  there.  By  the  comity  of 
nations — or.  to  speak  more  correctly, 
by  those  principles  of  international 
jurisprudence  which  the  law  of  Eng- 
land, in  common  with  the  law  of 
most  civilized  nations,  adopts — a 
title  to  property  which  has  once 
validly  accrued  according  to  the  law 
of  the  situation  is  good  as  against 
all  the  world;  and  the  purchaser  is 
not  to  be  put  in  a  worse  position  be- 
cause the  master  of  the  ship  has 
carelessly  or  improperly  mistaken 
and  exceeded  his  instructions." 
Foote,  Private  International  Jur.  p. 
336. 

The  judgment  in  The  Eliza  Gor- 
nish,  1  Spinks,  Eccl.  &  Adm.  36,  wa.s 
overruled  in  Gammell  v.  Sewell,  5 
Hurlst.  &  N.  728,  29  L.  J.  Ch.  N.  S. 
,350,  6  Jur.  N.  S.  916,  2  L.  T.  N.  S. 
799,  8  Week.  Rep.  639,  where  it  was 
held  that  where  the  master  of  a 
Prussian  vessel,  chartered  in  Russia 
by  English  shippers  for  Hull,  and 
wrecked  on  the  Norway  shores,  sold 
the  cargo  to  a  purchaser  who  would 
have  a  good  title  by  Norwegian  law, 
but  not  by  English,  the  lex  loci  was 
to  prevail,   and  the  sale  was  good. 
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442.  Distinctive  French  rule. — It  would  seem  that'  although 
the  master's  right  to  hypothecate  the  vessel  is  restrained,  by 
the  English  law,  to  eases  where  personal  credit  is  unattainable, 
yet  he  can,  without  restriction,  pledge  his  principals  personally 
for  repairs  and  furniture.  The  Trench  law  gives  the  master 
unlimited  power  of  hypothecation,  but  limits  his  power  to  bind 
his  principals  personally,  at  least  to  the  extent  of  the  value  of 
ship  and  cargo.  ^ 

443.  Lex  Rhodia  de  jactu  the  common  rule. — General  average. 
— The  Lex  Rhodia  de  jactu,  which  is  the  foundation  of  this 
branch  of  maritime  law,  prescribes  that  when  goods  have  been 
voluntarily  thrown  overboard  at  sea  for  the  common  benefit, 
the  owners  of  the  ship  and  goods  saved  are  to  contribute  for 
the  pro  rata  relief  of  those  whose  property  has  been  sacrificed.  * 
But,  to  found  this  claim,  there  are  certain  prerequisites :  First, 
that  the  sacrifice  should  have  been  voluntary;  and  secondly, 
that  it  should  have  been  successful,  and  that  the  ship  should 
thereby  have  been  relieved.  Each  party  is  only  liable  for  his 
own  particular  share.  As  commerce  has  expanded,  great  vari- 
ation has  arisen  as  to  the  kinds  of  property  to  which  this  doc- 
trine is  to  extend,  and  different  nations  have  propounded  dif- 
ferent rules.  The  following  points  have  been  made  by  the 
English  and  American  courts: 

444.  Insurance  does  not  ordinarily  cover  general  average. — 
First  "The  insurer  of  goods  to  a  foreign  state  is  not  liable  to 
indemnify  the  insured,  though  a  subject  of  that  state,  who  has 
been  obliged  by  a  decree  of  a  competent  court  of  that  state  to 
pay  a  contribution  as  for  general  average,  unless  it  be  proved 
as  a  fact  that  the  insured  and  insurer  contemplated  in  their 
contract  the  general  usage  among  merchants,  or  the  usage  of 
the  port  in  which  the  general  average  was  struck."^ 

Foote,  Private  International  Jur.  p.  serious  consequences  if  such  unlimit- 

334.  ed  authority  be  allowed  to  an  agent. 

On  the  question  of  the  owner's  re-  Are  agents,  by  going  abroad,  to  have 

sponsibility     for     the     master,     Mr.  unlimited  authority?     Are  they,  by 

Guthrie,   in   a  note  to   Savigny    (p.  putting  to   sea^   to  be  able  to   ruin 

189),  cites  The  Osmanli,  3  W.  Rob.  their  principals  by  unlimited  specu- 

]  98,  7  Notes  of  Cases,  322 ;  The  North  lations  ?    What  is  the  use  of  having 

fitar,  29  L.  J.  Prob.  N.  S.  73,  76,  Lush  by-laws  to  corporations,  or  cheeks  on 

Adm.   Cas.   45,   2  L.   T.   N.   S.   264;  joint-stock  companies,  if  agents  are 

Lloyd  V.  Gwilert,  L.  R.  1  Q.  B.  115,  thus  unrestrained? 
35  L.  J.  Q.  B.  N.  S.  74,  13  L.  T.  N.        iWestlake,    Private    International 

S.  602;   Story,  Confl.  L.   §  286;   The  Law  (1858)  art.  214. 
Nelson,  1  Hagg.  Adm.  161;  Pope  v.        ID.  14,  2. 

Nickerson,    3    Story,   465,   Fed.    Cas.        iPhil.  iv.  594;    Westlake,  Private 

No.  11,274.     Bar   (p.  262)   urges  the  International  Law   (1858),  art.  209, 
Vol..  II.  CoNFL.  OK  Laws — 61. 
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445,  Place  of  destination,  supplies  the  rule  of  adjustment. — 
Second.  "The  place  of  the  ship's  destination,  or  delivery  of 
her  cargo,  is  the  place  where  the  average  is  to  be  adjusted."'^ 
The  law  of  such  jilace  supplies  the  maritime  rule.^ 


citina;  Park,  Ins.  900;  Power  v. 
Whitmore,  4  Maule  &  S.  149,  16  Re- 
vised Rep.  416;  Schmidt  v.  United 
Ins.  Co.  1  Johns.  249,  3  Am.  Dee. 
319;  Lenox  v.  United  Ins.  Co.  3 
Johns.  Cas.  178;  Shiff  v.-  Louisiana 
State  Ins.  Co.  6  Mart.  N.  S.  629. 

iPhil.   iv.   594. 

'^Simonds  v.  White,  2  Barn.  &  C. 
805,  4  Dowl.  &  R.  375,  2  L.  J.  K.  B. 
159,  26  Revised  Rep.  560;  Dalglish 
V.  Davidson,  5  Dowl.  &  R.  6,  27  Re- 
vised Rep.  519;  Tudor,  Leading  Mari- 
time Cases.  90 ;  Birhley  v.  Presgrave, 
1  East,  220,  6  Revised  Rep.  256 ;  The 
Copenhagen,  1  C.  Rob.  293..  '  On  the 
general  question  the  Supreme  Court 
of  the  United  States  says:  "There 
may  be  cases  in  which  the  contract 
of  the  captain  in  relation  to  the 
amount  of  salvage  to  be  paid  to  the 
salvors,  or  his  agreement  to  refer 
the  question  toarbitrators,  would 
bind  the  owners.  In  times  of  dis- 
aster, it  is  always  his  duty  to  exer- 
cise his  best  judgment,  and  to  use  his 
best  exertions  for  the  benefit  of  the 
owners  of  both  vessel  and  cargo ;  and 
when,  from  his  situation,,  he  is  un- 
able to  consult  them  or  their  agent, 
without  an  inconvenient  and  injuri- 
ous delay,  It  is  in  his  power  to 
compromise  a  question  of  salvage, 
and  he  is  not  bound  in  all  cases  to 
wait  for  the  decision  of  a  court  of 
admiralty.  So,  too,  when  the  salv- 
age service  has  not  been  important, 
and  the  compensation  demanded  is  a 
small  one,  it  may  often  be  to  the 
interest  of  the  owners  that  the 
amount  should  be  settled  at  once  by 
the  captain,  and  the  vessel  proceed 
on  her  voyage,  without  waiting  even 
n  day  for  the  purpose  of  consulting 
them.  But  in  all  such  cases,  unless 
the  acts  of  the  captain  are  ratified 
by  the  owners,  his  conduct  will  be 
carefully  watched  and  scrutinized  by 
the  court,  and  his  contracts  will  not 
be  regarded  as  binding  upon  the 
parties  concerned,  unless  they  appear 
to  liave  beisn  bona  fide,  and  such  as  a 


discreet  owner,  placed  in  the  like 
circumstances,  would  probably  have 
made.  If  he  settles  the  amount 
by  agreement,  those  who  claim  under 
it  must  show  that  the  salvage  al- 
lowed was  reasonable  and  just.  H 
he  refers  it  to  arbitrators,  those  who 
claim  the  benefit  of  the  award  must 
show  that  the  proceedings  were  fair, 
and  the  referees  worthy  of  the 
trust."  Houseman  v.  The  North 
Carolina,  15  Pet.  40,  10  L.  ed.  653. 
See  The  yew  World  v.  King,  16 
How.  469,  14  L.  ed.  1019. 

The  statement  of  the  text  is  sup- 
ported by  The  Energia,  61  Fed.  222. 
But  it  was  held  in  National  Ma- 
rine Underwriters  v.  Melehers,.  45 
Fed.  643,  that  the  average  .  adjust- 
ment between  ship  and  cargo,  where 
the  voyage  was  broken  up  by  the 
abandonment  of  the  ship,  and  par- 
ties representing  the  underwriters 
and  owners  of  the  cargo  chartered 
another  vessel  to  complete  the  ship- 
ment, was  to  be  determined  by  the 
law  of  the  place  of  reshipment,  and 
not  by  the  law  of  the  place  of  final 
destination  of  the  cargo. 

So,  in  The  Eliza  Lines,  102  Fed. 
184,  Affirmed  in  52  C.  C.  A.  195,  114 
Fed.  307,  where  charterers  were  held 
liable  to  contribute  towards  the  gen- 
eral average  on  the  same  general 
principles  on  which  they  would  have 
contributed  if  the  voyage  had  been 
completed,  the  court  said  that  while 
a  literal  following  out  of  the  conse- 
quences of  that  proposition  would 
have  required  an  adjustment  of  the 
general  average  according  to  the 
custom  prevailing  at  the  port  of  des- 
tination, yet  it  might  properly  di- 
rect the  adjustment  to  be  made  in 
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446.  Foreign  adjustment  determines. — In  contracts  for  ma- 
rine insurance  a  clause  is  sometimes  inserted  making  the  un- 
derwriters liable  for  general  average  "as  per  foreign  state- 
ment." This  clause  has  been  construed  to  determine,  not  only 
that  the  appraisement  of  the  foreign  average-taker  is  to  be  re- 
garded as  prima  facie  correct,  but  that  the  law  of  the  port 
where  the  appraisement  is  made  is  to  determine  what  general 
average  is.  ^  The  appraisement  is  to  be  regarded,  also,  as  de- 
termining law  as  well  as  fact.^  Even  without  a  special  clause 
in  the  policy,  the  settlement  is  made  according  to  the  foreign 
adjustment;  though  in  such  case  it  is  argued  that  the  "foreign 
law  is  only  entitled  to  regulate  the  adjustment,  and  not  to 
make  that  an  average  loss  which  is  not  so  according  to  the  law 
of  the  country  where  the  policy  was  effected."* 

c.  Commercial  paper. 

447.  Limitations  of  capacity  not  ubiquitous. — Capacity  to  ne- 
gotiate commercial  paper  has  been  already  incidentally  dis- 
cussed. It  is  sufficient  here  to  say  that  artificial  limitations  on 
capacity  of  this  kind  are  not  extraterritorially  binding.  ^  How 
far  married  women  may  be  made  liable  on  negotiable  paper 
has  also  been  already  noticed.^ 

accordance   with  the  customs   of  an  ^Earris  v.  Scaramanga,  L.  R.  7  C. 

intermediate  port  where  the  voyage  P-  481,  41  L.  J.  C.  P.  N.  S.  170,  26  L. 

actually  terminated    and   where    the  '^-  ^-  S-  797,  20  Week.  Rep.  777,   1 

,.,,..,,          ,  Asp.  Mar.  L.  Cas.  339 :  Hendrioics  v. 

adjustment  is  m  fact  made.  Australasian  Ins.  Co.  L.  R.  9  C.  P. 

In  Olivari  v.  Thames  &  M.  Marine  450  43  L.  J.  C.  P.  N.  S.  188   30  L  T 

Ins.  Co.  37  Fed.  894,  it  was  held  that  N.  S.  419,  22  Week.  Rep.  94'7,  2  Asp! 

where,  upon  the  abandonment  of  the  Mar.  L.  Cas.  44. 

voyage     at     an     intermediate     port,  ^Joote    Private  International  Jur. 

.J                •       J  ,          J  P-  340,  citing  Phillips,  Ins.  §§   1413, 

average  bonds  were  signed  by  under-  l^^^.    ^^^.^^-^^  ^^  Blackburn,  J.,  in 

writers  of  the  cargo  and  it  was  then  Mavro  v.  Ocean  Marine  Ins.  Co.  L.  R. 

understood      that     the      adjustment  10  G.  P.  418,  44  L.  J.  C.  P.  N.  S.  229, 

should  be  made  at  the  port  of  des-  32  L.  T.  N.  S.  743,  23  Week.  Rep.  758, 

tination,  it  would  be  presumed  that  2  Asp.  Mar    L    oas.  590;   Power  v. 

,,  ,.  i        1  f  J  J-     i.  Whitmore,  4  Maule  &  S.  141,  16  Re- 

the  parties  contemplated  an  adjust-  ^^^^^  ^^^   ^jg^  ^^  explained  in  Dent 

ment  according  to  the  law  of  that  ^  Smith,  L.  R.  4  Q.  B.  414,  38  L.  J. 
port,  and  not  according  to  the  law  Q.  B.  N.  S.  144,  20  L.  T.  N.  S.  868,  17 
of  the   port   where   the  voyage   was    Week.  Rep.  646. 

abandoned.  ^^"^^'  §  "0- 

2Ante,  §  121. 

iMa/i>ro  V.  Ocean  Marine  Ins.   Co.  The  German  ordinance,  in  article 

L.  R.  10  C.  P.  414,  44  L.  J.  C.  P.  N.  84,  provides  that  in  respect  to   his 

S.  229,  32  L.  T.  N.  S.  743,  23  Week,  capacity  to  contract  the  special  en 

Rep.  758,  2  Asp.  Mar.  L.  Cas.  590.  gagements    of   bills    of   exchange,   a 
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By  the  French  Code,  capacity  is  governed  by  the  law  of 
domicil.^ 

447a.  Where  contract  made. — The  contract  of  a  party  to  a 
bill  or  note,  whether  maker,  acceptor,  or  indorser,  is,  for  the 
purposes  of  the  rules  determining  the  governing  law  of  the 
same,  deemed  to  be  made  in  the  state  or  country  where  the  in- 
strument is  delivered,  so  as  to  become  binding  upon  him,  and 
not  necessarily  at  the  place  where  the  instrument  is  dated,  or 
where  he  affixes  his  signature.^  Nor  does  the  place  where  the 
instrument  leaves  his  hands  fix  the  place  of  the  making  of  his 
contract  if  he  is  a  mere  accommodation  party,  and  delivers  the 
instrument  to  the  accommodated  party;  but  in  such  case  the 
place  where  the  latter  first  negotiates  and  delivers  the  instru- 

foreigner  will  be  judged  according  to  Twisa,  chairman),  will  be  found  in  2 

the  laws  of  the  state  to  which  he  be-  Cent.  L.  J.  635. 

longs;   though  when   doing  business  scode  de  Commerce,  I.  i.  t.  viii.; 

in    a    foreign    country    he    becomes  Phil.  iv.  007. 

liable  according  to  the  laws  of  the 

country.       The    Swiss    states    have  iWells,  F.  &  Go.  v.  Vansickle,  64 

adopted  the  same  rule     Brocher    in  j,gj   944    Overton  v.  Bolton,  9  Heisk. 

Revue  de  droit  mt.  1874,  p.  196 ;  Bar,  ,^,     „     *          d 

p.    302.      According    to    Fiore    and  ^62,  24  Am.  Eep.  367 ;  Senter  v.  Bo«!- 

other      recent      jurists      of      Italy,  man,  5  Heisk.  17;  Freese  v.  Broum- 

Belgium,   and   France,   the   capacity  eZi,  35  N.  J.  L.  285,  10  Am.  Hep.  239; 

of  parties  to  negotiate  paper  is  de-  ^arre**  v.  Dodge,   16  R.   I.   740,  27 

terminable     by     tneir     nationality.  ,        _,,    ^       „._   ,„   .,, 

Fiore,    Op.    cit.     §     343.      But    the  ^™-  ^t.  Rep.  777,  19  Atl.  530;  Roads 

rulings  of  the  French  courts  do  not  v.  Webb,  91  Me.  406,  64  Am.  St.  Sep. 

sustain  this  position.     Thus  it  was  246,  40  Atl.  128. 

held  in  1834  by  the  Court  of  Paris,  a    „„<.„  ;„  „,„„„„„.]  4.»  >, 
,,,..■',.                 -         'A  note  IS  presumed  to  be  a  con- 
that  a  foreigner  who  in  a  promissory  x     ^  xi       j 

note  signed  by  him  describes  himself  *^^'=*  °*  *"e  debtor  s  residence,  al- 
as domiciled  in  France  cannot  set  up,  though  it  appears  from  its  face  to 
against  holders  of  this  note,  that  he  have  been  executed  in  another  state, 

was  a  minor  by  the  law  of  his  coun-   ,„i,„^ jj.  j„  j   i,  t 

tiy.     Ante,  §  344.     And  Fiore  admits  ^^^^^  '*  '^  ^^""^^^  ^^  ^  mortgage 

that  the   same   principle   applies   to  ^^^^°^  twelve  days  later,  which  was 

the  case  of  a  minor  who  holds  him-  executed  and   delivered  at  his   resi- 

self  out  as  a  major;  and  to  members  dence,    on   lands    there    situated,    to 

of  royal   families  who,  though   pro-  ,               ,     ,          ,     ,        . 

hibited    by    their     own     law     from  '^'"^^  ^  '"^'^  ™^<^«  ^^  ^  ^'^"'^^^  '° 

making  commercial  paper,  are  never-  ^^^  other  state  in  the  usual  course 

theless  bound  in  a  foreign  land  by  of  business.    Stark  v.  OXsen,  44  Neb. 

paper  executed  by  them'  in  such  land.  g4g    Q3  jf_  \y_  37 

A   report  of  a   committee  on  the  „'        i          \     \   a^c         j.     <. 

codification  of  the  law  of  nations,  as  ^^^  *^^°  «''*«'  §  422a,  note  3. 

to   bills    of   exchange    (Sir   Travers  •'^s  to  place  where  instrument  is 
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ment  determines  the  place  where  the  former's  contract  is 
made.*  The  presumption,  however,  is  that  a  note  is  delivered 
in  the  state  where  it  is  dated  and  signed;^  and  it  seems  that, 
in  the  absence  of  notice  to  the  contrary,  a  purchaser  has  the 
right  to  rely  on  the  presumption  that  a  note  was  made  at  the 
place  where  it  bears  date.* 

447b.  Negotiability,  generally. — The  question  as  to  what  law 
determines  the  character  of  an  instrument  as  negotiable  or  oth- 
erwise is,  of  course,  an  important  one;  but  its  importance  lies 
in  the  fact  that  certain  incidents  or  qualities  of  the  instrument 
are  dependent  upon  its  character  in  this  respect.  These  inci- 
dents and  qualities  vary  widely  in  their  nature  and  effect  upon 
the  rights  of  the  parties.  One  of  them,  for  instance,  relates  to 
the  substantive  liability  of  the  acceptor  of  a  bill  or  the  maker 
of  a  note  (the  primary  obligor)  ;  another  relates  to  the  sub- 
stantive liability  of  the  drawer  of  a  bill  or  indorser  of  a  bill 
or  note  (secondary  obligor)  ;  another  relates  to  the  conditions 
precedent  to  the  liability  of  the  secondary  obligors;  and  still 
others  relate  to  the  remedies  available  to  the  parties.  It  is 
conceivable  that  the  courts  might  take  the  position  that,  while 
an  instrument  may  be  subjected  successive!,;  to  the  laws  of  dif- 
ferent jurisdictions  accordingly  as  one  or  another  of  these  va- 
rious incidents  or  qualities  is  in  question,  yet,  for  the  purposes 
of  the  laws  of  all  jurisdictions,  the  character  of  the  instrument 
as  negotiable  or  otherwise  should  be  determined  by  the  same 
law.  For  instance,  conceding  that  the  question  whether  the 
assignee  or  indorsee  may  maintain  an  action  in  his  own  name 
is  governed  by  the  law  of  the  forum,  the  courts  might  adopt, 

deemed   to  be    delivered   when   sent  Clothing  Go.  v.  Sharpe,  83  Mo.  App. 

through  the  mail,  see  ante,  §  422a.  385.     See  also  post,  §  464. 

iTiUen  v.  Blair,  21  Wall.  241,  22  iEall    v.    Harris,     16     Ind.     180; 

L.   ed.   632;     Oallaudet   v.   Sylces,   1  Strawberry  Point  Bank  v.  Lee,   117 

MaeArth.  489;   Young  v.  Harris,   14  Mich.  122,  75  N.  W.  444. 

B.  Mon.  556,  61  Am.  Dec.  170.     But  ^Watson  v.  Boston  Woven  Cordage 

see  majority  opinions  in  F.  B.  Hauck  Co.  75  Hun,  115,  26  N.  Y.  Supp.  1101. 
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and  in  some  instances'  have  adopted,  the  view  that  when,  h}' 
the  law  of  the  forum,  such  right  depends  upon  the  question 
whether  the  instrument  is  negotiable  or  not,  its  character  in 
that  respect  is  to  be  determined  by  the  substantive  law  of  the 
contract,  and  not  by  the  law  of  the  forum.  The  cases,  how- 
ever, are  by  no  means  agreed  that  the  question  as  to  the  nego- 
tiability of  a  particular  instrument  is  always  to  be  determined 
by  the  law  of  the  same  jurisdiction,  without  reference  to  the 
particular  quality  or  incident  involved  in  the  case.  For  this 
reason  the  question  of  the  governing  law  with  respect  to  nego- 
tiability cannot  be  satisfactorily  treated  in  a  general  and  ab- 
stract manner,  and  without  reference  to  the  particular  quality 
or  incident  dependent  upon  the  character  of  the  instrument  in 
that  respect.  The  question,  therefore,  as  affecting  each  of  the 
distinctive  qualities  or  incidents  attaching  to  negotiable  paper, 
is  discussed  in  the  section  devoted  to  that  particular  incid^snt  or 
quality.  ^ 

It  may  be  pointed  out  in  this  connection,  however,  that,  ac- 
cording to  the  weight  of  authority,  although  there  is  some  con- 
flict upon  the  point,  the  negotiability  of  an  instrument^  as 
affecting  the  respective  rights  of  one  who  has  been  fraudulently 
deprived  of  it,  and  one  who  has  obtained  the  same  from  or 
through  a  third  person  who  had  no  authority  to  transfer  it,  de- 
pends upon  the  law  of  the  place  where  the  transfer  to  the 
present  holder  took  place,  and  not  necessarily  upon  the  sub- 
stantive law  of  the  original  contract.* 

iSee  post,  §  462a.  Week.  Rep.  987;  Picker  v.  London  d 

2  See   post,     §§     451b,     451d,   452f,  County  Blcg.  Go.  L.  R.  18  Q.  B.  Div. 

4C2a,  535,  note  6.  515,   56   L.   J.   Q.   B.    N.   S.   299,   35 

iGorgier  v.  Mieville,  3  Barn.  &  C  Week.   Rep.   469;    Williams  v.   Golo- 

45,  4  Dowl.  &  R.  641,  2  L.  J.  K.  B.  206,  nial  Bank,  L.  R.  38  Ch.  Div.  388,  57 

27  Revised  Rep.  290;  Lang  v.  Smyth,  L.  J.  Ch.  N.  S.  826,  59  L.  T.  N.  S. 

7  Bing.  284,  5  Moore  &  P.  78,  9  L.  643,  36  Week.  Rep.  625,  Affirmed  in 

J.  C.  P.  91;   Goodwin  v.  Robarts,  L.  L.  R.  15  App.  Gas.  267,  60  L.  J.  Oh. 

R.   1   App.   Gas.  476,  45  L.  J.  Exch.  N.    S.    136,    63   L.   T.   N.    S.   27,   39 

N.   S.   748.   35   L.   T.   N.   S.    179,   24  Week.    Rep.     17.      But    see    contra. 
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448.  Formalities  regulated  by  lex  loci  actus, — Form  of  bills. 
—As  to  the  verbal  form  of  bills,  the  rule  locus  regit  actum  pre- 
vails. ^  The  mode  or  custom  of  negotiation  that  exists-  in  any 
particular  country  will,  as  a  general  rule,  be  sufficient  for  any 
bills  executed  in  such  country.^  This  is  expressly  provided 
for  in  the  General  German  Exchange  Law.^  In  accordance 
with  this  view,  the  Supreme  Court  at  Berlin,  in  Jiily,  I860,'' 
decided  that  American  promissory  notes,  valid  in  the  place  of 
their  origination,  would  be  treated  as  valid  in  Germany, 
though  not  in  conformity  with  the  German  Exchange  Law.® 


Wylie  V.  Speyer,  62  How.  Pr.  107; 
Havings  Bank  v.  National  Ba.nk  of 
Commerce,  38  Fed.  800. 

iPost,  §  676. 

uPost,  §  676;  Stoi-y,  Confl.  L.  § 
318;  Foelix,  i.  No.  80;  Mass6,  p.  143; 
Bar,  p.  303.  The  following  variations 
of  form  are  mentioned  by  Bar  (p. 
303,  note  5)  :  By  the  French  Code 
of  Commerce  (arts.  110,  137,  138), 
the  memorandum  of  value  received  is 
ossential  to  the  bill;  but  it  is  other- 
wise with  the  General  German  Ex- 
change Law;  by  the  English  law, 
bills  may  be  made  payable  to  bearer ; 
but  it  is  otherwise  with  the  French 
an-d  German. 

3Art.  85,  §   1. 

iSeuffert,  14,  p.  279. 

BTlie  French  Chambre  des  requetes 
(1856;  Dalloz,  1857,  1,  39)  has  ruled 
that  the  formal  requisites  of  negoti- 
able paper  are  determined  by  the 
law  of  the  place  where  the  paper  is 
subscribed.  And  it  was  held  by  the 
Court  of  Paris,  in  1839,  that  a  bill 
of  exchange  drawn  in  London,  by  an 
Englishman,  accepted  by  a  French- 
man, and  payable  in  London,  which 
is  valid  in  England,  will  be  held 
valid  in  France,  though  if  drawn  in 
France  it  would  have  been  invalid 
under  the  French  law  requiring  that 
to  a  bill  of  exchange  it  is  necessary 
that  it  should  be  payable  in  a  place 
other  than  that  it  which  it  was 
drawn.  And  it  was  held  by  the  same 
court,  in  1854,  that  an  indorsement 
in  blank,  made  m  England  and  valid 
in  England,  will  be  held  valid  in 
France,  though  it  would  have  been 
otherwise  if  it  had  been  made  in 
France.     Fiore.  Op.  eit.  §  ,S60. 


The  question  whether  local  regular 
tions  as  to  formalities  of  commercial 
paper  have  extraterritorial  force  is 
discussed  by  Brocher,  in  an  article  in 
the  Revue  de  droit  int.  1874,  pp.  200, 
201. 

There  is  no  doubt,  says  Fiore  (Op. 
cit.  §  345 ) ,  that  the  rule  locus  regit 
actum  applies  to  determine  the  forms 
essential  to  the  validity  of  com- 
mercial paper.  Hence,  it  has  been 
held  in  France  that  a  bill  of  ex- 
change made  in  Scotland,  which  does 
not  specify  the  day  of  payment,  is 
valid  in  France,  because,  according  to 
Scotch  law,  such  letters  are  held 
valid  and  payable  at  sight.  Ibid.; 
Nougier,  i.  p.  447.  The  same  rule, 
adds  Fiore,  applies  to  the  form  of 
indorsement,  of  acceptance,  of  pro- 
test. Thus,  for  instance,  the  ques- 
tions whether  an  indorsement  in 
blank  is  sufficient,  or  whether  the 
word  "vu"  with  the  signature  of  the 
drawee  is  equivalent  to  an  accept- 
ance, or  whether  certain  acts  amount 
to  a  tacit  acceptance,  as,  where  the 
drawee  retains,  without  objection, 
the  paper  for  a  specific  time, — are 
determined  by  the  local  law. 

At  the  same  time,  so  holds  Fiore 
(Op.  cit.  §  345),  if  the  parties  fol- 
low, as  to  the  form,  the  "law  of  the 
place  where  the  bill  is  payable,  this 
is  valid,  a,s  the  maxim  locus  regit 
actum  is  facultative,  not  imperative. 
And  it  has  been  held  by  the.  Court  of 
Cassation  that  the  proof  requisite  to 
establish  liability  on  a  bill  is  to  be 
determined  by  the  law  of  the  place 
where  the  bill  is  payable,  and  not  by 
the  law  of  the  place  where  it  wai» 
drawn.     Ibid. 
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448a.  Mode  of  acceptance  of  bill. — There  is  some  apparent 
conflict  among  the  decisions  upon  the  question  as  to  what  law 
determines  the  mode  of  acceptance  of,  or  the  validity  of  an 
agreement  to  accept,  bills  of  exchange.  Executed  agreements 
of  acceptance,  as  distinguished  from  executory  agreements  to 
accept,  present  no  difficulty,  since  the  hcus  contractus  and 
locus  solutionis  of  such  an  agreement,  as  distinguished  from  the 
agreement  to  pay, — which  is  a  different  contract, — are  neces- 
sarily the  same,  and  there  is,  therefore,  no  conflict.  Thus,  if 
has  been  held  by  the  United  States  Supreme  Court*  that  a  pa- 
rol agreement  made  in  Illinois  to  accept  a  draft  previously 
drawn  upon  the  promisor  at  St.  Louis,  being"  valid  by  the  lav 
of  Illinois,  would  support  an  action  against  the  promisor  as  ac- 
ceptor, notwithstanding  that,  by  the  law  of  Missouri,  where 
the  draft  was  payable,  such  promise  would  be  insufficient. 
While  it  is  intimated  in  the  opinion  that  the  validity 
of  the  agreement  to  accept,  as  affected  by  the  fact  that  it  was 
verbal  and  not  in  writing,  would  be  determinable  by  the  lex 
loci  contractus  in  any  event,  ^  the  decision  is  ultimately  put 
upon  the  ground  that,  by  the  law  of  Illinois,  the  parol  agree- 
ment amounted  to  a  present,  actual  acceptance  of  the  draft  iu 
Illinois,  and,  therefore,  there  was  no  conflict  between  the  lex 
loci  contractus  and  lex  loci  solutionis.  In  a  subsequent  case,'^ 
in  which  the  facts  were  reversed,  a  parol  agreement  having 
been  made  in  Missouri  to  accept  a  bill  of  exchange  to  be  drawn 
upon  the  promisor  in  Illinois,  the  same  court  held  that  the 
right  of  the  payee  of  the  bill  to  rely  upon  such  agreement  was 
to  be  determined  by  the  law  of  Illinois,  by  which  it  was  valid 
and  available  to  the  payee,  notwithstanding  that  by  the  law  of 

iScudder  v.  Union  Nat.  Bank,  91        mall  v.  Gordell,  142  U.  S.  116,  35 
U.  S.  406,  23  L.  ed.  245.  L.  ed.  956,  12  Sup.  Ct.  Rep.  154. 

2That  is,  that  it  came  within  the 
first  of  the  principles  laid  down  in 
this  Base.     See  ante,  §  401. 
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Missouri  it  would  only  be  available  to  the  drawer  or  negotiator 
of  the  bill.  In  this  case,  unlike  the  first  case,  the  agreement 
to  accept  was  executory,  and  the  lex  loci  contractus  and  lex  loci 
solutionis  were  different.  While  the  selection  of  the  lex  loci 
solutionis,  rather  than  the  lex  loci  contractu^,- as  the  governing 
law,  seems  opposed  to  the  intimation  in  the  previous  case,  the 
ultimate  decisions  are  reconcilable  by  reason  of  the  distinction 
between  executory  agreements  to  accept  and  executed  agree- 
ments of  acceptance.  The  decision  in  the  later  case  is  upon 
the  ground  that  the  agreement  to  accept  was  to  be  entirely  per- 
formed in  Illinois;  that  nothing  in  the  case  showed  that  the 
parties  had  in  view,  in  respect  to  the  execution  of  the  contract, 
any  other  law  than  that  of  the  place  of  performance;  and  that 
that  law  consequently  must  determine  the  rights  of  the  parties. 
The  opinion,  therefore,  seems  to  regard  the  intention  of  the 
parties  as  the  ultimate  criterion  of  the  governing  law  of  the 
executory  agreement  to  accept.  Subsequently  to  the  foregoing 
decisions,  the  United  States  circuit  court  of  appeals*  held  that 
the  validity  of  a  parol  promise,  made  in  South  Carolina,  to  ac- 
cept a  bill  of  exchange  to  be  drawn  upon  the  promisor  at 
New  York,  was  governed  by  the  law  of  South  Carolina,  and 
not  by  the  law  of  ISTew  York.  By  the  law  of  South  Carolina 
the  agreement  was  valid  and  available  to  the  plaintiff,  who  ad- 
vanced money  in  reliance  upon  it,  while  by  the  law  of  New 
York  it  would  be  only  available  to  the  person  who  drew  or  ne- 
gotiated the  biU.  The  agreement  in  this  case  was  an  executory 
agreement  to  accept,  the  promise  not  having  been  to  accept  any 
particular  bill,  but  only  to  accept  generally  any  drafts  which 
might  be  drawn  on  the  promisor.  In  the  original  opinion  the 
decision  seems  to  be  referred  to  the  first  of  the  principles  laid 
down  in  the  Scudder  Case;  and  this  opinion  does  not  mention 

iEoochange   Bank   v.    Hubhard,    10   Fed.   112,  18  C.  C.  A.  525,  38  U.  S. 
0.  C.  A.  295,  26  U.  S.  App.  133,  62   App.  289,  72  Fed.  234. 
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the  Hall  Case;'  but  iii  a  subsequent  opinion  that  case  is  referred 
to,  and  distinguished  from  the  case  at  bar  upon  the  ground  that  ■ 
in  the  Hall  Case  there  was  nothing  to  show  that  the  parties  had  ■ 
in  view  any  other  law  than  that  of  the  place  of  performance, 
while  in  the  case  at  bar  the  circumstances  showed  that  the  par- 
ties did  not  have  the  law  of  the  place  of  performance  (New 
York)  in  view.  The  circumstances  relied  upon  as  showing 
that  the  parties  had  the  law  of  South  Carolina  in  view  were 
peculiar  to  the  ease ;  but,  if  the  intention  of  the  parties  is  the 
true  criterion  (as  both  the  Hnll  Case  and  this  case  imply), ^  it 
would  seem  that  the  principle  that  has  often  been  applied  to 
the  question  of  usury^  would  also  be  applicable  here,  viz.,  that 
the  parties  are  presumed  to  have  contracted  with  reference  to 
a  law  that  would  uphold,  rather  than  one  that  would  invalidate, 
the  contract.  This  principle  would  reconcile  all  three  of  the 
cases  referred  to,  since  in  each  ease  the  validity  of  the  accept- 
ance, or  agreement  to  accept,  is  upheld.  Most  of  the  other 
cases,  however,  without  expressly  at  least,  referring  the  ques- 
tion to  the  intention  of  the  parties,  apply  the  law  of.  the  place 
where  the  agreement  to  accept  is  made,  thotigh  the  actual  ac- 
ceptance, if  the  agreement  is  not  an  executed  agreement  of 
acceptance,  is  to  be  made  at  another  place  where  the  bill  will  be 
payable  when  accepted.^ 

6  That  the  court  in  the  latter  case  ^Garrettson  v.  North  Atchison 
regarded  the  question  as  one  of  in-  Bank,  47  Fed.  867 ;  Russell  v.  Wig- 
tention  is  further  emphasized  by  the  gin,  2  Story,  213,  Fed.  Gas.  No. 
following  quotation  which  it  made  12,165 ;  Worcester  Bank  v.  Wells,  8 
from  lAverpool  &  G.  W.  Steam  Co.  Met.  107;  Bissell  v.  Lewis,  4  Mich, 
V.  Pkrnix  Ins.  Co.  129  U.  S.  397,  32  450;  Flato  v.  Mulhall,  72  Mo.  522 
L.  ed.  788,  9  Sup.  Ct.  Rep.  469:  "Con-  Scott  v.  Pilkington,  15  Abb.  Pr.  280 
tracts  are  to  be  governed  as  to  their  Lonsdale  v.  Lafayette  Bank,  18  Ohio, 
nature,  their  validity,  and  their  in-  126;  Anderson  County  Deposit  Bank 
terpretation  by  the  law  of  the  place  v.  Turner-Looker  Co.  2  Ohio  N.  P. 
wliero  they  were  made,  unless  the  73.  But  see  Mason  v.  Dousay,  35 
contracting  parties  clearly  appear  to  111.  424,  85  Am.  Dec.  368.  A  stipula- 
have  had  some  other  law  in  view."       tion  that  the  drawee  shall  accept  a 

6  See  post,  §  51  Og.  bill  in  a  foreign  country,  the  law  of 
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448b.  Character  of  holder. —  While  the  substantive  law  of 
the  contract  of  the  maker  or  acceptor  of  a  bill  or  note  (i.  e., 
the  law  of  the  place  of  payment)  determines  his  liability  to  a 
subsequent  bona  fide  holder,  irrespective  of  the  law  of  the  place 
of  the  subsequent  indorsement  or  transfer,  the  question  arises, 
What  law  determines  the  character  of  a  subsequent  party  as  a 
bona  fide  holder,  or  otherwise,  for  the  purpose  in  question? 
The  cases  are  very  nearly  equally  divided  upon  this  point.  ^ 
The  better  view,  however,  seems  to  be  that,  while  the  rights  of 
a  bona  fide  holder  (assuming  his  character  as  such  to  have 
been  ascertained)  as  against  the  maker  or  acceptor  are  to  be 
determined  by  the  law  of  the  latter's  contract,  the  question 
whether  a  party  is  a  bona  fide  holder  ought  to  be  determined 
by  the  law  of  the  place  where  he  acquired  the  instrument,  and 
the  tendency  of  the  later  cases  is  toward  this  view.^ 

which  requires  that  a  valid  accept-  'Sat.  Banh  v.  Dean,  28  Jones  &  S. 
ance  shall  be  in  writing,  is  a  con-  299,  16  N.  Y.  Supp.  107,  Affirmed  in 
tract  that  the  drawee  shall  accept  28  Jones  &  S.  306,  17  N.  Y.  Supp. 
the  bill  in  writing,  though  a  written  375.  See  also  Emanuel  v.  White,  34 
acceptance  is  not  required  by  the  law  Miss.  56,  69  Am.  Dec.  385.  But  see 
of  the  country  where  the  stipulation  contra,  cases  cited  in  next  note, 
is  made.  Carnegie  v.  Morrison,  2  2  Thus,  it  has  been  held  that  the 
Met.  381.  question   whether   one   who   takes   a 

1  Thus,  it  has  been  held  that  the  negotiable  instrument  as  security 
question  whether  the  discharge  or  for,  or  in  payment  of,  an  antecedent 
extension  of  an  antecedent  indebted-  indebtedness  is  a  bona  fide  holder  as 
ness  is  sufficient  to  give  one  the  against  the  primary  obligor,  is  to 
character  of  a  bona  fide  holder  as  be  determined  by  the  law  of  the  place 
against  the  primary  obligor  is  to  be  where  the  transfer  was  made,  al- 
determined  by  the  substantive  law  though  the  instrument  was  payable 
of  the  latter's  contract  (i.e.,  by  the  in  another  state.  Woodsen  v.  Owens 
phiee  of  payment  of  his  contract),  (Miss.)  12  So.  207;  Brook  v.  Van- 
rather  than  by  the  law  of  the  place  nest,  58  N.  J.  L.  162,  33  Atl.  382; 
where  the  indorsement  or  transfer  King  v.  Doolittle,  1  Head,  88;  Holt 
Avas  made.  Webster  v.  Bowe  Much.  v.  McCann  (Tex.  Civ.  App.)  42  S. 
Go.  54  Conn.  400,  8  Atl.  482;  Wood-  W.  310.  Russell  v.  Buck,  14  Vt.  147, 
ruff  V.  Bill,  116  Mass.  310;  Qreen  v.  simply  applies  the  law  of  New  York, 
Kennedy,  6  Mo.  App.  577  (implied-  where  the  note  was  made,  payable, 
ly)  ;  Allen  v.  Bratton,  47  Miss.  11!);  and  indorsed,  without  indicating 
Bright  v.  Judson,  47  Barb.  29;  First   H'hether  the  fact  that  it  was  payable 
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The  question  just  discussed  clearly  relates  to  the  substantive 
rights  of  the  parties,  as  distinguished  from  the  remedy,  and  it 
therefore  seems  clear  that  the  lex  fori  does  not  govern.  *  Some- 
times, however,  it  is  more  difficult  to  determine  whether  the 
question  pertains  to  the  substance  or  to  the  remedy,  and  then 
the  claims  of  the  lex  fori  must  be  considered.  Thus,  the  ques- 
tion arose,*  whether  the  rule  of  law  in  Vermont — to  the  effect 
that  an  indorsee  in  blank  of  a  promissory  note  is  put  upon  in- 
quiry by  knowledge  of  facts  and  circumstances  that  would  lead 
a  careful  and  prudent  man  to  suspect  that  the  paper  was  in- 
valid as  between  the  antecedent  parties — governed  in  an  action 
in  New  Hampshire  upon  a  note  made,  payable,  and  indorsed 
in  Vermont,  the  rule  in  New  Hampshire  being  contrary  to  that 
of  Vermont.  It  was  held  that  the  question  was  to  be  deter- 
mined by  the  law  of  Vermont  as  the  law  of  the  substantive  con- 
tract. The  court  said  that,  while  the  question  might  be  stated 
in  such  form  as  to  indicate  that  it  related  solely  to  the  remedy, 
yet  it  really  related  to  the  substantive  rights  of  the  parties; 
that  the  term  "bona  iide  holder"  had  a  different  meaning  by 
the  law  of  Vermont  than  it  had  by  the  law  of  New  Hampshire, 
and  that,  when  the  parties  contracted  with  reference  to  the  for- 
mer law,  they  in  effect  accepted  its  definition  of  a  bona  fide 
holder.  This  case  admirably  illustrates  the  importance  of 
looking  behind  the  form,  and  into  the  real  nature  of  the  ques- 
tion. It  would  seem  that  the  question  as  to  the  prima  facie 
presumptions  to  be  indulged  with  reference  to  the  bona  fides  of 
the  holder  relates  to  the  remedy,  rather  than  to  the  substantive 
rights  of  the  parties ;  but  in  one  case,  at  least,  even  this  question 

there,  or  was  indorsed  there,  was  the   Connecticut.     The  rule,  however,  wa» 
controlling  fact.  the   same    in    all    three    states,    and 

^Ives  V.  Farmers'  Bank,  2  Allen,  there  was  therefore  no  conflict. 
236,   however,   formally   applied   the       *Limerick   Nat.  Bank  v.  Howard, 
law  of  Massachusetts    (the   forum),    71  N.  H.  13,  93  Am.  St.  Hep.  489,  51 
although  the  note  was  made  and  pay-   Atl.  641. 
able  in  Now  York,  and  indorsed  in 
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■was  determined  by  the  substantive  law  of  the  contract,  rather 
than  the  law  of  the  forum.  ^ 

448c.  Character  and  liability  of  irregular  indorser. — The 
question  frequently  arises  whether  one  who  puts  his  name  on 
the  back  of  a  note  before  its  delivery  to  the  payee  is,  in  legal 
effect,  a  maker  or  indorser;  and,  since  the  courts  of  different 
jurisdictions  take  different  views  of  the  question,  it  sometimes 
becomes  necessary  to  determine  which  view  is  to  prevail.  As- 
suming that  the  note  is  payable  at  the  place  where  it  is  de- 
livered and  becomes  binding  upon  the  regular  maker,  the  law 
of  that  place  undoubtedly  governs,  since  it  is  the  lex  loci  con- 
tractus and  lex  loci  solutionis  of  the  contracts  of  both  the 
regular  and  the  irregular  party,  whether  the  latter  be  regarded 
as  indorser  or  maker,  and  whether  he  wrote  his  name  on  the 
note  at  that  place  or  another.^  The  question  is  more  difficult 
when  the  note  is  delivered  in  one  state  and  payable  in  another. 
In  that  case  the  lociis  contractus  of  the  contracts  of  both  the 
regular  and  the  irregular  party  is  the  same,  whether  the  latter 
be  regarded  as  maker  or  indorser;  but,  upon  the  assumption 
that  he  is  an  indorser,  the  locvs  solutionis  of  his  contract  is  in 
the  state  where  the  note  is  delivered,^  while,  upon  the  assump- 
tion that  he  is  a  maker,  the  locus  solutionis  of  his  contract  is, 

^Emanuel  v.   White,   34  Miss.   56,   McKellar,  68  N.  H.  326,  44  Atl.  516. 
69  Am.  Dec.  385.  See  also  Wylie  v.  Goiter,  170  Mass. 

1  Thus,  tlie  law  of  the  place  where  356,  64  Am.  St.  Rep.  305,  49  N.  B. 
a  note  is  delivered  by  the  maker,  746,  to  the  same  eflfect,  although  in 
rather  than  the  place  at  which  the  this  ease  the  indorsement  seems  to 
note  was  signed  by  the  irregular  have  been  written  on  the  note  where 
party,  governs  the  question  whether  it  was  delivered.  But  see  Broioning 
such  irregular  party  is  a  maker  or  v.  Merritt,  61  Ind.  425,  and  Great- 
indorser,  assuming  that  the  note  is  head  v.  Walton,  40  Conn.  226,  which 
payable  at  the  place  where  it  is  so  applied  the  law  of  the  place  where 
delivered.  Latorence  v.  Bassett,  5  the  irregular  party  wrote  his  name 
Allen,  140;  Nashua  Sav.  BomTc  v.  on  the  note,  although  the  note  seems 
Sayles,  184  Mass.  520,  69  N.  E.  309;  to  have  been  first  delivered,  and  to 
Carnegie  Steel  Co.  v.  Chattanooga  have  been  payable,  in  another  state. 
Constr.  Co.  (Tenn.  Ch.  App.)  38  S.  2  See  post,  §  449a. 
W.    102;    New   York  L.   Ins.    Co.   v. 
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of  course,  in  the  state  where  the  note  is  payable.  The  very 
question  to  be  determined,  however,  is  whether  he  is  maker 
or  indorser,  and,  as  that  question  relates  to  the  essential  char- 
acter and  effect  of  the  original  contract,  it  would  seem,  upon 
the  principles  laid  down  in  a  subsequent  section,*  that  it  ought 
to  be  referred  to  the  law  of  the  place  of  payment  of  the  note 
itself.* 

449.  Each  party  individually  hound, — Each  party  who  puts 
his  name  to  negotiable  paper  incurs  a  distinct  and  several  lia- 
bility. It  may  be  that  of  a  principal,  as  is  the  case  with  the 
maker  of  a  note  and  the  acceptor  of  a  bill.  It  may  be  that  of 
a  surety,  as  is  the  case  with  the  drawer  of  a  bill  and  the  in- 

3  See  post,  §  451d.  able;   but  that  it  will  be  otherwise 

*  In'  Laiorence  v.  Bassett,  5  Allen,  with    respect   to   the   indorser   of   a 

140,  and  Carnegie  Steel  Go.  v.  Chat-  note,    since    the    le(i>    lad   solutionis 

tanooga     Constr.     Co,     (Tenn.     Ch.  relatively  to  the  latter  ia  the  place 

App.)    38   S.   W.    102,   the   decisions  where  the  contract  of  indorsement  is 

are   formally   put   upon   the  ground  made.     It  will  be  observed  that  the 

that  the  lex  loci  contractus  governs,  point  in  this  ease  was  not  as  to  the 

but  in  these  cases  the  lex  loci  con-  character  of  the  party  as  maker  or 

tractus   and   the   lex   loci   solutionis  indorser,  but  merely  as  to  his  right 

were  the  same.  to  notice,  assuming  that  his  charae- 

In   New  York  L.  Ins.   Co.  v.  Mo-  ter  in  that  respect  had  been  aseer- 

Kellar,   68   N.   H.   326,   44  Atl.   516,  tained. 

the    decision    seems    to   be    formally       Nashua  Sou.  Bank  v.  Sayles,  184 

put  upon  the  ground  that  the  law  Mass.  520,  69  N.  E.  309,  applied  the 

of  the  place  of  payment  governs,  but  law  of  New  Hampshire  to  the  ques- 

here,  too,  the  lex  lod  contractus  and  tion,  after  holding  that  the  note  was, 

lex  lo<yi  solutionis  were  the  same.  in     legal    effect,   delivered    in    that 

Hudson  Furniture  Co.  v.  Harding,  state;  but  the  court  subsequently  re- 

30  L.  R.  A.  513,  17  C.  0.  A.  203,  34  marked  that  it  was  unnecessary  to 

U.  S.  App.  148,  70  Fed.  468,  held  that  consider  whether   the  fact  that  the 

assuming   that   one   who   writes   his  note  was  payable  in  that  state  would 

name  on  the  back  of  a  promissory  alone  have  made  its  law  applicable, 
note  for  the  purpose  of  giving  the       Montana  Coal  &  Coke  Co.  v.  Gin- 

maker  credit  with  the  payee  is  him-  dnnaii  Goal  &  Coke  Co.  69  Ohio  St. 

self    a   joint    maker,    the     question  351,  69  N.  B.  613,  referred  the  ques- 

whether  he  is  entitled  to  notice  of  tion  to  the  law  of  the  place  where 

nonpayment,  the  same  as  the  indors-  the  note  was  payable,  though  it  was 

er,  is  to  be  determined  by  the  law  delivered,  and  the  irregular  indorse- 

of  the  place  where  the  note  is  pay-  ments  were  made,  in  other  states. 
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dorgers  of  bills  and  notes.  But,  however  this  may  be,  the  en- 
gagement of  each  party  is  for  himself,  either  as  principal  or 
surety,  and  is  governed  by  the  law  to  which  this  particular  en- 
gagement is  sulDJect.-^ 

449a.  Nature  of  drawer's  or  indorser's  contract. — The  practi- 
cal application  of  the  principle  stated  in  the  last  section,  to  the 
effect  that  the  contract  of  the  drawer  of  a  bill,  or  the  indorser 
of  a  bill  or  note,  is  a  separate  contract  which  has  a  situs  of  its 
own,  independent  of  that  of  the  contract  of  the  maker  or  ac- 
ceptor (the  primary  obligor),  produces  some  important  results. 
While  it  cannot  be  disputed  that  the  contracts  of  the  primary 
obligor  and  of  the  secondary  obligor  are  to  some  extent  sepa- 
rate, and  may  be  made  at  different  places,  it  has  been  plausibly 
argued  that,  inasmuch  as  the  secondary  obligor's  contract  is 
subsidiary  to  that  of  the  primary  obligor,  the  place  of  perform- 
ance of  both  is  the  same,  namely,  the  place  of  payment  named 
in  the  bill  or  note,  or,  if  none  is  named,  the  place  upon  which 
the  bill  is  drawn,  or  at  which  the  note  is  made.  If  the  place 
of  payment  of  the  contract  of  the  primary  obligor  could  be  thus 
imported  as  a  term  of  the  contract  of  the  secondary  obligor, 
their  contracts,  even  if  made  at  different  places,  would,  so  far 
as  matters  of  substance  are  concerned,  be  governed  by  the  same 
law,  since,  as  will  be  shown  in  a  subsequent  section,  the  law 

iPotter  V.  Brpwn,  5  East,  124,  1  L.  ed.  131 ;  Hicks  v.  Brown,  12  Johns. 

Smith,    351,    7    Revised    Rep.    663;  142  (though  see  Lee  v.  Se?!ecfc,  33  N. 

Trimbey  v.   Vignier,   1   Bing.   N.   C.  Y.    615)  ;    Artisans'    Bank    v.    Park 

151,  4  Moore  &  S.  695,  6  Car.  &  P.  Bank,   41   Barb.   599;    Eazelhurst   y. 

25,  3  L.  J.C.  P.  N.  S.  246;  Don  v.  Kean,  4  Yeates,  19;  Depau  v.  Hunt- 

Lippmann,  2    Shaw    &    MacL.  737 ;  phreys,  8  Mart.  N.  S.   1 ;   Trabue  v. 

Allen  V.  Kemhle,  6  Moore,  P.  C.  ,C.  Short,    18    La.    Ann.    257;    Rose    v. 

314,  13  Jur.  287;  Goughan  v.  Batiks,  Thames  Bank,  15  Ind.  292;  Short  v. 

Ohitty,  Bills,  683;  Burroios  v.  Ban-  Trabue,  4  Met.    (Ky.)    2B9;   Carlisle 

negan,  1  McLean,  315,  Fed.  Cas.  No.  v.    Chambers,   4   Bush,   268,  96   Am, 

2.206;   Davis  v.   Clemson,  6  McLean,  Dec.    304;    Eyatt    v.    Bank    of    Keri- 

622,  Fed.  Cas.  No.  3,630;  Slacum  v.  tucky,  8  Bush,  193;  Trabue  v.  Short 

Pomeroy,  6  Cranch,  221,  3  L.  ed.  204;  5  Coldw.  293;  Story,  Confl.  L.  §§  317^ 

Musson  V.  Lake,  4  How.  262,  11  L.  345,  347;  Westlake,  art.  241.      As  to 

ed.   967;    Powers  v.   Lynch,   3   Mass.  Germany  and  France,  see  §  454.    See 

77;  Prentiss  v.  Savage,  13  Mass.  20;  more  fully  post,  §  456. 
Rrribston  v.   Gibson,  9  How.  263,   13 
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of  the  place  of  performance  prevails  over  the  law  of  the  place 
ivhere  the  contract  is  made ;  and,  upon  this  hypothesis,  the  law 
of  the  place  of  performance  of  both  contracts  would  be  the 
same. -^  But  it  is  held  by  the  great  weight  of  authority,  not 
only  that  the  contract  of  the  drawer  or  indorser  is  a  separate 
contract,  but  also  that  his  contract  is  to  pay,  in  the  event  of  the 
default  of  the  primary  obligor,  not  at  the  place  of  payment  ex- 
pressly or  impliedly  named  in  the  bill  or  note,  but  at  the  place 
where,  in  a  legal  sense,  the  contract  of  the  drawer  or  indorser 
was  made  (i.  e.,  the  place  where  the  bill  or  note  was  first  deliv- 
ered so  as  to  become  binding  upon  him).^  It  follows,  there- 
fore, as  a  general  principle, — to  which,  however,  there  are  some 
exceptions,  or  at  least  apparent  exceptions, — that  the  contract 
of  the  drawer  or  indorser  is  governed  by  the  law  of  the  place 

iPecfc  V.  Mayo,  14  Vt.  33,  39  Am.  v.  Standart,  15  Ind.  33,  77  Am.  Dec. 

Dee.   205    (Redfield,   J.,   writing  the  79   (indorser;  oiiter  as  to  drawer)  ; 

opinion),  took  the  position  that  the  National   Bank   v.    Green,   33   Iowa, 

contract  of  the  indorser  is  to  pay  the  140    (indorser);   Briggs  v.   Latham, 

note  at  the  place  of  payment  named  36   Kan.   255,   59   Am.   Rep.  546,   13 

therein,  if  not  paid  by  the  maker,  Pac.    393     (indorser)  ;      Glidden     t. 

rather  than  at  the  place  of  indorse-  Ghamberlin,   167  Mass.  486,  57  Am. 

ment.  St.  Rep.  479,  46  N.  E.  103    (indors- 

2  This  is  expressly  held  or  assumed  er)  ;    Wood  v.    Gibbs,   35   Miss.   559 

by  most,  at  least,  of  the  cases  cited  (drawer)  ;  Freese  v.  Brownell,  35  N. 

to  ante,  §  449;  and  the  same  is  true  J.     L.     285,      10     Am.     Rep.     239 

of   the    following    additional    cases,  (drawer    and    indorser)  ;    Aymar   v. 

which  embody  a  formal  statement  of  Sheldon,  12  Wend.  439,  27  Am.  Dec. 

the  rule:     Home  v.  Rouquette,  L.  R.  137;  Weil  v.  Lange,  6  Daly,  549  (in- 

3  Q.  B.  Div.  514,  39  L.  T.  N.  S.  219,  dorser)  ;     Spies     v.     National    City 

26  Week.  Rep.  894   (indorser)  ;   Mc-  Bank,  174  N.  Y.  222,  61  L.  R.  A.  193, 

Clintick  v.  Cummins,  3  McLean,  158,  66  N.  E.  736;  Hatcher  v.  McMorine, 

Fed.    Cas.    No.     8,699      (indorser);  15  N.  C.  (4  Dev.  L.)  122  (indorser); 

Crawford  v.  Branch  Bank,  6  Ala.  12,  Oreen  v.  Bond,  5  Sneed,  330  (drawer 

41  Am.  Dec.  33;  Miller  v.  Mclntyre,  and  indorser)  ;   Nichols  v.  Porter,  'i 

9  Ala.   638;    McDougald  v.  Ruther-  W.  Va.  13,  94  Am.  Dec.  600.     (There 

ford,  30  Ala.  253   (indorser)  ;  Great-  are  still  other  cases,  cited  in  other 

head  v.   Walton,  40  Conn.   236    (in-  sections,  which  assume  and  apply  the 

dorser)  ;   Wa/rner  v.   Citizens'  Bank,  rule,  but  are  omitted  from  this  list 

6  S.  D.  152,  60  N.  W.  746;   Cox  v.  because  they  do  not  embody  a  for- 

Adam^,  2  Ga.  158   (indorser)  ;  Levy  mal  statement  of  it.) 
-V.  Cohen,  4  Ga.  1    (indorser)  ;  Hunt 
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where  the  bill  was  drawn,  or  the  bill  or  note  indorsed,  as  the 
case  may  be.*  In  New  York,  however,  it  has  been  held  that 
the  place  of  payment  of  the  drawer's,  contract,  as  well  as  of  the 
drawee's  contract,  is  the  place  upon  which  the  bill  is  drawn.* 
449b.  Same;  substantive  liability  of  drawer  or  indorser. — In 
accordance  with  the  principle  stated  in  the  last  section,  it  is 
established  that  the  substantive  liability  of  the  drawer  or  in- 
dorser— ^that  is,  the  nature  and  extent  of  the  obligation  as- 
sumed by  him  to  subsequent  parties — is  to  be  determined  by 
the  law  of  the  place  where  the  bill  is  drawn  or  the  bill  or  note 
indorsed,  as  the  case  may  be.  ^  But,  while  the  law  of  the  place 
of  indorsement  is  thus  the  ultimate  governing  law,  the  applica- 
tion of  that  law  is  often  affected  by  the  substantive  law  of  the 
primary  obligor's  contract.  Thus,  the  amount  of  the  contrac- 
tual liability  of  the  primary  obligor  for  which  the  drawer  or  in- 
dorser is  liable  (assuming  that  he  is  liable  at  all  according  to 
the  law  of  the  place  of  indorsement)  is  to  be  determined  by 
reference  to  the  substantive  law  of  the  primary  obligor's  con- 
tract, i.  e.,  the  law  of  the  place  of  payment.^  So,  while  the 
question  whether  the  discharge  of  the  maker  of  a  note  will  dis- 
charge the  indorser  is  to  be  determined  by  the  law  of  the  place 

3  See  cases  cited  in  last  note.  371 ;  Harrison  v.  Pike  Bros.  48  Miss. 

iHibernia  Nat.  Bank  v.  Lacornbe,  46;  and  Dunn  v.  Welsh,  62  Ga.  241. 

84  N.  Y.  367,  38  Am.  Rep.  518.  See   also   -post,    §     513b,   where    the 

''■Allen  V.  Kernble,  6  Moore,  P.  C.  principle   of   the   text   is   applied  to 

C.   314,    13   Jur.   287;     Brdbston    v.  the  question  of  the  liability  of  the 

Qiison,  9  How.  263,  13  L.  ed.  131 ;  drawer  or  indorser  for  damages  and 

Cross    V.    Petree,    10    B.    Mou.    413;  interest  eao  mora. 
Powers  V.  Lynch,  3  Mass.  77 ;  Bow-       2  Thus,  as   shown  in  another  sec- 

ter  Nat.  Bank  v.  Talbot,  154  Mass.  tion,  the  liability  of  the  drawer  or 

213,  13  L.  R.  A.  52,  28  N.  E.  163;  indorser  for  interest  before  maturity 

Short  V.  Trdbue,  4  Met.   (Ky.)   301;  is  to  be  determined  by  the  same  law 

Wood  V.  Oihhs,  35  Miss.  559;  Trabue  that  determines  the  liability  of  the 

V.  Short,   5   Coldw.   293;    Nichols  v.  maker  or  acceptor.     It  is  otherwise, 

Porter,   2   W.   Va.   13,   94  Am.   Dec.  however,   with   reference   to   interest 

500.     But   see   Goffman  v.   Bank   of  ex  mora  after  default. 
Kentucky,  41  Miss.  212,  90  Am.  Dee. 
Vol.  II.  CoNFL.  or  Laws — 62. 
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of  indorsement,  the  question  whetlier,  for  the  purpose  of  such 
law,  the  maker  has  been  discharged,  depends  upon  the  substan- 
tive law  of  the  latter's  contract  * 

450.  Acceptor's  obligation  determined  by  place  of  payment. — 
The  law  settling  the  obligations  of  the  acceptor  of  a  bill  of  ex- 
change is  determined  by  the  place  of  payment.  If  qualified 
by  such  law,  it  is  qualified  everywhere;  if  absolute,  it  is  abso- 
lute everywhere.^ 

By  some  Codes  an  acceptance  is  inoperative  if,  prior  to  its 
date,  the  drawer  has  failed.  Such  a  law,  applicatory  to  the 
acceptor,  does  not  affect  the  liability  of  indorsers  who  are 
bound  by  their  own  local  law.^ 

451.  And  so,  of  maker's. — The  same  rule  applies  to  the  lia- 
bility of  the  maker  of  a  promissory  note.  Hence,  where  a  ne- 
gotiable  promissory   note,   made   in   Massachusetts   and   there 

S/SptBs  V.  National  Gity  Bank,  174  and  the  drawee  being  then  in  the  lat- 

N.  Y.  222,  61  L.  R.  A.  193,  66  N.  E.  ^r   state  orally  promised  to  accept 

„„„       -.  J    •      it,-  it,  that  on  such  a  state  of  facts,  as 

736.      It  was   assumed   m  this   case  ^.^^rding  to  the  law  of  Illinois  an 

that  the  law  of  the  place  of  indorse-  oral  promise  to  accept  is  valid  and 

ment  again  determined  the  effect  of  equivalent    to    an     acceptance,    the 

an     attempted     reservation,     in     the  <ii-awee  was  liable  to  the  bank  which 

, .       .        ,  .  ,    . ,  ,  paid  the  bill.     Scudder  v.  Union  Nat. 

transaction  m  which  the  maker  was  g^^^.^  gj  y   g   ^^^  33  L.  ed.  245. 

released,  of  the  rights  of  the  holder        2Beseler,  iii.  p.  368.    See  Tilden  v. 

against  the  indorser.  Blair,  21  Wall.  241,  22  L.  ed.  632. 

An  article  on  the  law  applicable  to 

iBar,  p.  305;  Story,  Confl.  L.  §  the  holders  of  French  paper  negotiat- 
333;  Allen  v.  Kemile,  6  Moore,  P.  C.  %^  'i'^™f4  f^H  be  found  m  the  Jour 
C.  322,  13  Jur.  287;  Lewis  v.  Owen,  "^^  ^^'^  "!*•  P"ve  f or  1880  p.  260. 
4  Barn.  &  Aid.  654;  Halstead  v.  Skel-  ^f^  contract  between  the  drawer 
/on,  5  Q.  B.  86,  Dav.  &  M.  664,  2  and  the  drawee  says  Fiore  (Op.  cit. 
Dovvl.  P.  C.  N.  S.  961,  13  L.  J.  Exch.  3  346),  is  a  contract  of  mandate  and 
\  S  177,  7  Jur.  680;  Cox  v.  Nation-  °'  commission;  that  between  the 
al  Bank,  100  U.  S.  704,  25  L.  ed.  739;  holder  of  the  bill  and  the  acceptor  is 
Van  Gleef  v.  Therasson,  3  Pick.  12;  a  caution  sohdaire,  by  virtue  of 
Bright  v.  Judson,  47  Barb.  291;  '"'hieh  the  acceptor  appropriates  the 
Everett  v.  Yendryes,  19  N.  Y.  436;  obligation  of  the  drawer;  that  be- 
Freese  v.  Brovmell,  35  N.  J.  L.  285,  tween  the  drawer  and  the  acceptor 
10  Am.  Rep.  239;  lAnardi  v.  Cohen,  par  intervention  is  a  quasi  contract 
3  C4ill,  431 ;  Evans  v.  St.  John,  9  de  gestion  d'affaires.  To  each  of 
Port.  (Ala.)  186.;  Bayley,  Bills,  10th  these  contracts,  in  all  that  de- 
ed. 200.     See  post.  451a.  termines  the  reciprocal  duties  of  the 

It  was  ruled  by  the  Supreme  Court  parties,  applies  the  law  of  the  place 

of  the  United  States,  in  1877,  where  where    the  contract    was    perfected, 

a  bill  of  exchange  was  drawn  by  a  while  the  law  of  the  place  of  per- 

party  in  Illinois  on  a  party  in  Mis-  formanee  npplies  to  whatoviT  relates 

souri  and  made  payable  in  Illinois,  to  performance. 
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payable,  is  indorsed  in  another  state,  the  liability  of  the  maker 
to  the  indorsee  is  determined  by  the  law  of  Massachusetts.^ 

451a.  Acceptor's  and  maker's  obligation;  in  general. — The  po- 
sition taken  in  the  last  two  sections,  that  the  nature  and  extent 
of  the  obligation  assumed  by  the  maker  or  acceptor  are  to  be  de- 
termined by  the  law  of  the  place  of  payment,  is  supported  by 
the  later,  as  well  as  the  earlier,  cases ;  but,  since  there  are  at 
least  four  different  places,  any  one  of  which  might  conceivably 
furnish  the  governing  law, — namely  ( 1 )  the  law  of  the  forum ; 
(2)  the  law  of  the  place  where  the  bill  is  drawn  or  the  bill  or 
note  indorsed;  (3)  the  law  of  the  place  where  the  bill  is  ac- 
cepted or  the  note  made;  and  (4)  the  law  of  the  place  where 
the  bill  or  note  is  payable, — it  seldom  happens  that  any  one 
case  can  be  cited  as  an  authoritative  decision  in  favor  of  the 
law  of  any  one  of  these  places  to  the  exclusion  of  all  the  others ; 
for,  generally,  two  or  more  of  these  places  will  coincide,  and 
the  facts  will  not  call  for  a  choice  between  them.  It  is  neces- 
sary, therefore,  in  order  properly  to  limit  a  particular  decision 
and  to  reach  the  ultimate  law  that  prevails  over  all  other  pos- 
sible applicatory  laws,  to  proceed  by  a  process  of  elimination, 
recognizing  each  case  as  full  and  positive  authority  only  for  the 
elimination  of  the  particular  law  it  expressly  discards,  and  as 
negative  authority  for  the  elimination  of  any  other  law  it  may 
impliedly  discard  by  failing  to  apply  it;  and  slight  author- 
ity, perhaps,  in  favor  of  one,  as  against  another,  of  the  coinci- 
dent laws,  from  the  fact  that  it  describes  the  governing  law  in 
terms  of  the  situs  of  a  particular  element  of  the  bill  or  note. 
For  instance,  a  note  may  be  made  and  payable  at  the  same 
place,  but  indorsed  at  another  place,  and  sued  at  a  third  place. 

^Woodruff  V.  Hill,  116  Mass.  310;  111.  558;   Hunt  v.  Standart,  15  Ind. 

I'ech  V.  Mayo,  14  Vt.  33,  39  Am.  Dec.  33,  77  Am.  Dee.  79;  Alford  v.  Baker, 

205;  Hunt  v.  Hunt,  9  Hun,  622,  M-  53  Ind.  279;  Lindeman  v.  Jiosenfield, 

firmed  in  72  N.  Y.  217.     See  general-  67  Ind.  246,  33  Am.  Rep.  79 ;  Arnold 

ly,  to  same  point,  Allen  v.  Bratton,  v.  Potter,    22    Iowa,    194.     See  also 

47  Miss.  119;  Evans  v.  Anderson,  78  post,  §  451a. 
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If  the  argument  of  the  opinion  is  mainly  designed  to  show  that 
the  lex  fori  does  not  govern  the  particular  matters  in  question, 
the  formal  statement  that  the  law  of  the  place  where  the  note 
was  made  governs  is  full  and  positive  authority  for  the  elim- 
ination of  the  lex  fori,  and  negative  authority  for  the  elimina- 
tion of  the  law  of  the  place  of  indorsement ;  but  is  very  little,  if 
any,  authority  as  between  the  law  of  the  place  where  the  note  is 
made  and  that  of  the  place  where  it  is  payable. 

451b.  Same;  elimination  of  lex  fori. — Proceeding  by  the 
method  outlined  in  the  last  section,  the  lex  fori  may  be  first 
eliminated  as  the  governing  law  with  respect  to  the  nature  and 
extent  of  the  obligation  assumed  by  the  maker  or  acceptor;  in 
other  words,  with  respect  to  the  liability  of,  and  the  defenses 
available  to,  the  maker  or  acceptor,  so  far  as  matters  of  sub- 
stance are  concerned.  This  is  generally  assumed  and  has  been 
expressly  held.  ^  Still,  it  must  be  conceded  that  the  law  of  the 
forum  governs  as  to  matters  of  remedy;  and  it  is  sometimes 
difficult  to  determine  what  pertains  to  the  substance  of  the  con- 
tract and  what  to  the  remedy.  Thus,  the  courts  of  Kentucky 
have  uniformly  held  that  a  statute  of  that  state,  providing  that 
an  action  by  an  assignee  of  a  thing  in  action,  other  than  a  bill 
of  exchange  or  a  promissory  note  placed  on  the  footing  of  such 
a  bill,  shall  be  without  prejudice  to  any  discount,  set-off,  or  de- 
fense, pertains  to  the  remedy,  and  therefore  applies  to  a  con- 
tract made  and  payable  in  another  state,  assuming  that  its 
character  as  a  non-negotiable  instrument  has  been  ascertained; 
and  it  was  first  held  that,  for  the  purposes  of  that  law,  the  ques- 

1  In  the  following  cases  tlie  law  of  12  S.  W.  775;  Shoe  d  Leather  Nat. 

the  forum  is  expressly  eliminated  as  Bank  v.  Wood,  142  Mass.  563,  8  N. 

the    governing   law   on   this    point:  E.  753;  Bliss  v.  Houghton,  13  N.  H. 

Roe  V.  Jerome,  18  Conn.  158;  Stacy  126,  16  N.  H.  90;  Smithmck  v.  An- 

V.   Baker,    2    111.    417;    Yeatman  v.  derson,    2    Swan,    575;    Harrison   v. 

Gullen,   5     Blackf.     240;     Smith    v.  Edwards,    12   Vt.   648,   36   Am.   Dec. 

Blatchford,  2  Ind.  184,  52  Am.  Dec.  364. 
504;   Stevens  v.   Gregg,  89  Ky.  461, 
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tion  whether  an  instrument  was  negotiable  or  otherwise  was 
also  tc  be  determined  by  the  law  of  Kentucky  (lex  fori)  ;^  but 
the  decision  on  the  latter  point  was  subsequently  overruled; 
and  the  court,  while  adhering  to  the  position  that  the  statute 
is  remedial,  nevertheless  held  that  the  character  of  the  instru- 
ment, as  negotiable  or  otherwise,  for  the  purposes  of  the  stat- 
ute, was  to  be  determined  by  the  substantive  law  of  the 
contract^  The  Kentucky  decisions  have  been  relied  upon  in 
Ohio  as  showing  that  the  statute  in  question  is  remedial,  rather 
than  substantive,  and,  therefore,  inapplicable  in  an  action  in 
Ohio  upon  a  note,  made  in  Kentucky  and  assumed  to  be  gov- 
erned by  the  law  of  Kentucky  so  far  as  the  same  was  substan- 
tive.* In  Massachusetts,  on  the  contrary,  it  has  been  held 
that  the  Kentucky  statute  applied  to  an  action  in  Massachusetts 
upon  a  note  made  and  payable  in  Kentucky,  which  was  nego- 
tiable in  form,  but  which  was  not  placed  upon  the  footing  of  a 
bill  of  exchange  according  to  the  law  of  Kentucky.'' 

451c.  Same;  elimination  of  law  of  place  of  indorsement. — 
While,  as  shown  in  a  previous  section,*  the  indorsement  of  a 
note  or  bill  constitutes  a  separate  and  distinct  contract,  which, 
so  far  as  concerns  the  liability  of  the  indorser  to  subsequent 
parties,  is  governed  by  the  law  of  the  place  of  indorsement,  it 
is  established,  practically  without  contradiction,  that  the  liabil- 
ity of,  and  substantive  defenses  available  to,  the  maker  of  a 
note  or  acceptor  of  a  bill  of  exchange  are,  even  as  against  a 
subsequent  indorsee,  to  be  determined  by  the  law  that  origin- 
ally governed  the  contract,  and  cannot  be  increased,  dimin- 
ished, or  impaired  by  the  subsequent  indorsement  or  transfer. - 

Warns  V.  Morton,  5  Bush,  160,  96  Wood,   142  Mass.   563,  8  N.   E.  753. 

Am.  Dec.  345.  See  also  dissenting  opinion  in  Second 

^Stevens  v.  Gregg,  89  Ky.  461,  12  Nat.  Bank  v.  Hemingray,  31  Ohio  St. 

S.  W.  775.  168,  supra. 

^Second  Nat.  Bank  v.  Hemingray,  ^Ante,  §  449a. 

31  Ohio  St.  168.  Wundas  v.  Bowler,  3  McLean,  397, 

iShoe   d    Leather    Nat.   Bank    v.  Fed.  Cas.  No.  4,141;  Croueh  v.  Ball, 
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This  does  not  necessarily  mean,  ho-wever,  that  the  sufficiency  of 
the  indorsement  to  enable  the  indorsee  to  enforce  the  liability 
that  the  maker  or  acceptor  has  assumed  is  to  be  tested  by  the 
law  of  the  letter's  contract,  rather  than  that  of  the  contract  of 
indorsement,*  but  merely  that  the  law  of  the  maker's  or  ac- 
ceptor's contract  determines  the  extent  and  the  conditions  of 
his  liability  to  an  indorsee,  assuming  that  the  right  of  the  lat- 
teT  to  enforce  the  former's  liability,  sncli  as  it  is,  has  been  as- 
certained. 

45 Id.  Same;  as  between  the  law  of  the  place  where  the  note 
or  bill  is  made,  and  that  of  the  place  where  payable, — Having 
eliminated  the  law  of  the  forum  and  the  law  of  the  place  of 
indorsement  so  far  as  the  liability  of,  and  substantive  defenses 
available  to,  the  maker  or  obligor  are  concerned,  the  choice  of 
laws  is  narrowed  to  that  of  the  place  where  the  maker's  or  ac- 
ceptor's contract  is  made,  on  the  one  hand,  and  that  of  the  place 
where  it  is  payable,  on  the  other,  and  the  law  thus  chosen  is  the 
ultimate  law  that  prevails  over  all  other  possible  applicatory 
laws.  It  is  to  be  remembered,  however,  that  a  bill  of  exchange 
is  ordinarily  payable  at  the  place  upon  which  it  is  drawn;  and 
since,  in  the  usual  course  of  business,  it  will  be  accepted  there, 
if  anywhere,  the  place  where  the  acceptor's  contract  is  made 
and  the  place  where  it  is  payable  are  generally  the  same.  It 
may  happen,  however,  that  a  bill  will  be  accepted  at  a  place 
other  than  that  upon  which  it  is  drawn ;  but  even  in  that  case 
if  it  is  accepted  generally,  without  desig-nating  any  other  place 
of  payment,  it  will  be  regarded  as  payable  at  the  place  upon 

15  111.  263;   Evans  v.  Anderson,   78  12T,  16 'N.  T£.  ISS;  Brady  v.  McGehec, 

111.   558;    Dow  v.   Rowell,    12   N.   H.  1    Shannon   Cas.    154,    Tliomp.   Tenn. 

49;  Orcutt  V.  Hough,  54  N.  H.  472;  Cas.   220;    Emerson  v.   Patridge,   27 

Lockwood  V.  Undsey,   6  App.  D.  0.  Vt.  8,  62  Am.  Dec.  617;   Warden  v. 

.•!9f);    Ory  V.  Winter,  4  Mart.   N.   S.  Nourse,  36  Vt.  7.j().     But  see  Palmer 

277 ;    Murray  v.   Gibson,  2  La.   Ann.  v.   Winar,  8  Hun,  342. 
311 ;   Newton  v.   Gray,  10  La.   Ann.        3  See,    as    to    this    point,    post,    § 

67;    Herdic   v.   Roessler,    109    N.   Y.  402a, 
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■which  it  is  drawn.*  When  no  place  of  payment  is  mentioned 
in  a  note,  it  is  generally  treated,  for  this  jmrposp,  as  payable  at 
the  place  where  it  was  lundc;  and,  therefore,  in  the  absence  of 
the  designation  of  any  other  place  of  payment,  the  law  of  the 
place  where  the  note  was  made  governs.  ^  When  there  is  a 
conflict  between  the  law  of  the  place  where  the  contract  was 
made  and  that  of  the  place  where  it  is  payable,  the  great  weight 
of  authority  accords  with  the  position  taken  in  ante,  §§  450, 
451,  and  favors  the  law  of  the  place  where  the  note  or  bill  is 
])ayable,  rather  than  that  of  the  place  where  the  maker's  or  ac- 
ceptor's contract  was  made.'  This  is  true,  not  only  as  to  the 
ultimate  question  of  liability,  but  also  as  xa  the  preliminary 
question  of  negotiability  as  affecting  the  question  of  liability,'' 

iCoa;  V.  National  Bank,  100  U.  S.  Wriyhi,   14  Ark.   189;    Tyler   v.   Tra- 

704,  25  L.  ed.  739.  hue,  8  B.  Mon.  308;   Kelly  v.  Smith, 

sStickney   v.   Jordan,   58   Me.    106,  1   Met.    (Ky.)    313;    Frazier  v.   War- 

4  Am.  Rep.  251;  New  Vork  Security  field,  9  Smedes  &  M.  220;   Warren  v. 

d    T.    Go.   V.   Davis,   96   Md.    81,    53  Lynch,  5  Johns,  239;  lioerett  v.  Ven- 

Atl.  669;   Dow  v.  Boieell,   12  N.  H.  d^-yes,  19  N.  Y.  436. 
49;   Orcutt  v.  Bough,  54  N.  H.  472;        *Brabston  v.    Oibson,  9  How.   263, 

Bronte   v.   Leslie,   30   111.   App.   288;  13   L.    ed.    131;    Calhoun    County   v. 

Clark   V.   Searight,   135   Pa.    173,   20  Galhraith,   99   U.   S.   214,   25   L.   ed. 

Am.  St.  Rep.  868,   19  Atl.  941;   Bar-  410;    Holmes  v.  Bank  of  Ft.  Gaines, 

rett  V.  Dodge,  16  R.  I.  740,  27  Am.  120  Ala.  494,  24  So.  959;  Fordyce  v. 

St.   Rep.   777,   19   Atl.   530;    Gage  v.  Nelson.   91    Ind.   447;    Midland  Steel 

McSweeney,  74  Vt.  370,  52  Atl.  969;  Co.    v.    Citizens'     Nat.    Bank     (Ind. 

Wilson    V.    Lazier,     11     Gratt.     482,  App.)   72  N.  E.  290;  Goddin  v.  Ship- 

But  see  Ex  parte  Heidelback,  2  Low.  ley,  7  B.  Moh.  578 ;  Carlisle  v.  Gham,- 

Dee.  526.  Fed.  Gas.  No.  6,322,  to  the  hers.  67  Ky.  268,  96  Am.  Dec.  304; 

offect  that  if  no  place  of  performance  Stevens  v.  Gregg,  89  Ky.  461,  12  S. 

is  mentioned,  the  note  or  bill  is  to  W.   775;    Straicberry  Point  Bank  v. 

be  paid  by  each  person  liable  upon  Lee,   117   Mich.   122,   75  N.   W.   444; 

it  at  the  place  of  his  own  domicil,  Clark   v.  Porter,   90  Mo.   App.   143; 

using    that    word    in    a   sense    large  Chandler  v.  Kennedy,  8  S.  D.  56,  65 

enough    to    include    an    established  N.  W.  439  (obiter)  ;  Freeman's  Jiank 

place  of  business,  as  well  as  one  of  v.  Buckman,  16  Gratt.  126.     But  see 

residence.  Eowenstein   v.   Barnes,   5   Dill.    482 

^Brabston  v.   Gibson,  9  How.  263.  Fed.  Gas.  No.  6,786;  Ludlow  v.  Bing 

13  L.  ed.  131;  Sturdivant  v.  Memphis  ham,  4  Dall.  47,  1  L.  ed.  736;  Farm 

Nat.  Bank,  9  C.  C.  A.  256,  23  U.  S.  ers   Nat.   Bank   v.    Sutton   Mfg.    Co 

App.    300,    60   Fed.    7.30;     Pryor    v.  17  L.  R.  A.  595,  3  C.  C.  A.  1,  6  G 
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though,  as  elsewhere  shown,  the  question  of  negotiability  for 
other  purposes  may  be  determined  by  other  laws. 

This  general  rule  is  doubtless  subject  to  an  exception  in  case 
of  questions  affecting  the  capacity  of  the  parties,  or  the  formal 
validity  of  the  instrument,  as  distinguished  from  its  essential 
validity  and  obligation;^  and,  even  as  applied  to  the  essential 
validity  and  obligation,  it  theoretically  rests  upon  the  pre- 
sumed intention  of  the  parties,  and  is  liable  to  be  defeated  if  a 
contrary  intention  appears.®  The  latter  qualification  is  prac- 
tically applied  when  the  essential  validity  of  the  bill  or  note 
depends  upon  the  question  of  usury;''  but  is  of  little  practical 
importance  so  far  as  most  of  the  distinctive  incidents  of  bills 
and  notes  are  concerned,  since  there  are  rarely,  or  never,  any 
circumstances  to  rebut  the  presumption  upon  which  the  rule 
rests. 

452.  Days  of  grace. — Days  of  grace  are  allowed  in  accord- 
ance with  the  place  of  payment.  ^  [This  is  true,  not  only  as  to 
the  primary  obligor  (i.  e.,  the  maker  or  acceptor),  but  also  as 

S.  App.  312,  52  Fed.  191  (see  discus-  Overmann,  L.  E.  10  Q.  B.  535,  44  L. 
sion  of  this  case  in  Hote  61  L.  R.  A.  J-  Q-  B.  N.  S.  221,  33  L.  T.  N.  S.  420. 
2121       In   Stark   v    OUen    44   Neb      f^"'^*'  °f  ^<^^'^9ton  v.  Triplett,  1 

646,  63  N.  W.  37,  the  court  said  it  m.  Ins.  Co.  v.  Oster,  74  111.  App.  139 

was   unnecessary  to   decide   whether  {ohiter)  ;   Thorp  v.  Craig,  10  Iowa, 

the  rule  that  the  law  of  the  place  of  401 ;    Goddin  v.  SUpley,  7  B.  Mon. 

.    ,  .        .        ,,             ,.  ,  .,.,  575;    Vidal  v.   Thompson,   11   Mart, 

payment  determines  the  negotiability  (^^  j    23;   BnrnhamY.  Wehster,  19 

could  have  any  application  to  a  note  Me.  232;  Cribbs  v.  Adams,  13  Gray, 

made  in  Massachusetts  and  secured  597;  Bank  of  Orange  County  v.  Col- 

by  a  mortgage  upon  real  property  in  JI'tJ^v^pq^-  f  "i  ^T"J^  ^^^  » 

„  ,       ,         r         .      .,        ,               ,  13  N.  Y.  290,  64  Am.  Dec.  550;  Jewell 

Nebraska,    since,    m   the   absence   of  ^   ypright,  30  N.  Y.  264,  86  Am.  Dec. 

proof  of  the  law  of  Massachusetts  on  372;  Hatcher  v.  McMorirw,  15  N.  C. 

the   subject,    it   would  be   presumed  (4   Dev.    L.)    124;    Pawcatuck   Nat. 

to  be  the  same  as  that  of  Nebraska,    f  «"'*'  ^-  ««'-*^'  22  R.  I    73,  46  Atl 

1095;  Bryant  v.  Edson,  8  Vt.  325,  30 

6  See   ante,   §§   427h-427j.  ^m.  Dec.  472;  Blodgett  v.  Durgin,  32 

6  See  amte,  §  4271.  Vt.  361;  Walsh  v.  Dart,  12  Wis.  636; 

T  See  post,  «5  510a  et  sea.  Second  Vot.  Bank  v.  Smith,  118  Wis. 

'^      '  ^  18,  94  N.  W.  664.] 

In  all  that  respects  the  manner  of 

iWestlake,  1880,  §  213;  Massg,  pp.    presenting  a  bill  of  exchange  for  ac- 

168,  196;  Story,  Cionfl.  L.  §§  316,  353-    ceptanee,  and  the  mode  of  refusing 

c;  Pardessus,  No.  1495;  Rouguette  v.    acceptance,  and  the  character  of  the 
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to  the  secondary  obligor  (i.  e.,  the  drawer  or  indorser).^  When 
no  place  of  payment  is  specified  in  a  note,  the  law  of  the  place 
where  it  was  made  (i.  e.,  delivered)  governs.*] 

452a.  Conditions  precedent  to  liability  of  the  drawer  or  in- 
dorser. — Since  the  liability  of  the  drawer  or  indorser  is  con- 
tingent upon  the  default  of  the  maker  or  acceptor,  it  necessar- 
ily follows  that  the  conditions  precedent  to  the  former's  liabil- 
ity, so  far  as  they  depend  upon  the  latter's  default,  are  to  be 
determined  by  the  substantive  law  of  the  latter's  contract. 
Thus,  for  instance,  as  will  be  shown  in  a  subsequent  section,* 
the  maturity  of  a  bill  or  note  even  as  affecting  the  liability  of 
the  drawer  or  indorser,  is  to  be  determined  by  the  law  of  the 
place  where  it  is  payable,  irrespective  of  the  place  where  it  is 
drawn  or  indorsed;  and,  since  the  usual  rule  is  that  the  de- 
mand upon  the  maker  or  acceptor  as  a  condition  of  holding  the 
drawer  or  indorser  must  be  made  on  the  day  of  the  maturity 
of  the  bill  or  note,  it  necessarily  follows  that  the  time  within 
which  the  demand  must  be  made  is  to  be  determined  by  the  law 
of  the  primary  obligor's  contract,  irrespective  of  the  place 
where  the  bill  was  drawn,  or  the  bill  or  note  indorsed.  This 
illustration  shows  the  impossibility  of  applying  the  latter  law 
to  all  the  elements  that  enter  into  the  performance  of  condi- 
tions precedent  to  the  liability  of  the  drawer  or  indorser.  The 
various  phases  of  this  question  are  discussed  in  the  following 
sections. 

protest,  the  applicatory  law  is  that        ^Burnham  v.  Webster,  19  Me.  232; 

of  the  place  of  payment;  and  if  the  Bryant  v.  Bdson,  8  Vt.  325;  Blodgett 

latter  gives  days  of  grace  in  favor  ^    n..„„.„     io  tri    ooi       o     t,  i ,    • 

of  the  drawee,  this  practice  obtains,  J'  ^"'^^*"''  ^2  Vt.  361.     So  held  m 

notwithstanding    tnat    the    lex    loci  last  ease  irrespective  of  the  residence 

contractus  is  to  the  contrary.    Fiore,  of   the   parties,    or   of   the   place   at 

Op.  cit.  §  347;  Pardessus,  No.  1495;  .p^hjch  it  is  dated,  if  delivered  else- 
Mass6,  Droit  Comm.  No.  591.  , 

2  Nearly  all  of  the  eases  cited  in       ^Post,  §  452e. 
the  last  note   involved  the  liability 
of  a  drawer  or  indorser. 
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,  452b.  Necessity  of  demand  and  protest. — In  accordance  with 
the  principle  stated  ante,  §  449a,  it  is  established  by  the  great 
weight  of  authority  that  the  necessity  of  demand  and  protest 
as  a  condition  of  holding  the  drawer  or  indorser  is  to  be  deter- 
mined by  the  law  of  the  place  where  the  bill  was  drawn,  or  tho 
bill  or  note  was  indorsed,  as  the  case  may  be.  ^  It  follows  that, 
when  the  liability  of  successive  indorsers  is  involved,  there 
may  be  as  many  different  governing  laws  as  there  are  indorse- 
ments, the  question  as  to  each  indorser  being  determined  by  the 
law  of  the  place  where  his  indorsement  was  made. 

452c.  Time  and  manner  of  demand  and  protest. — While,  as 
shown  in  the  last  section,  the  necessity  of  demand  and  protest 
is  to  be  determined  by  the  law  of  the  place  where  the  bill  was 
drawn  or  the  bill  or  note  indorsed,  the  weight  of  autiiority  es- 
tablishes the  rule  that  the  time,  manner,  and  sufficiency  of  de- 
mand and  protest  are  to  be  determined  by  the  law  of  the  place 
where  the  bill  or  note  is  payable. '      The  rale  could  scarcely  be 

iQivens  v.  Western  Bank,  2  Ala.  of  that  state.  Tlie  case  seems  to 
397;  McDougald  v.  Rutherford,  30  imply  that  the  rule  might  be  varie<l 
Ala.  253;  Holbrook  v.  Yibbard,  3  111.  if  the  parties  had  been  merely  tran- 
465;  Barber  v.  Bell,  77  111.  490;  siently  in  Missouri  at  the  time  of 
Thorp  V.  Craig,  10  Iowa,  461;  Hiisc  (he  indorsement. 
V.  Hamblin,  29  Iowa,  501,  4  Am.  Rep.  In  Holt  v.  Salmon,  Rice,  L.  91, 
244;  Briggs  v.  Latham,  36  Kan.  255,  also,  the  law  of  Georgia  was  applied 
59  Am.  Rep.  546,  13  Pac.  393;  Young  to  an  indorsement  made  in  that 
V.  Harris,  14  B.  Men.  556,  61  Am.  state,  notwithstanding  that  the  in- 
Dee.  170;  Finer  v.  Clary,  17  B.  Men.  dorsee  knew  tliat  the  indorsers  re- 
661;  Aymar  v.  Sheldon,  12  Wend,  sided  in  South  Carolina.  These  cases 
439,  27  Am.  Dec.  137 ;  Artisans'  Bank  seem  to  assume  that  the  character 
V.  Park  Bank,  41  Barb.  599;  Holt  v.  of  the  instrument  as  negotiable  or 
Salmon,  Rice,  L.  91    ( indorser ) .  otherwise  for  such  purposes  is  also 

In  Briggs  v.  Latham,  36  Kan.  255,  to  be  determined  by  the  law  of  the 

59   Am.   Rep.   546,    13   Pac.    393,    the  place  of  indorsement, 

law  of  Missouri,  where  the  note  was  ^Wiseman  v.   Chiappella,  23  How. 

delivered  to  the  indorser,   was  held  368,  16  L.  ed.  466;  J'ierce  v.  Indseth, 

to  govern   in   this   respect,  notwith-  106  TJ.  S.  546,  27  L.  ed.  254,  1  Sup. 

standing   that   the    indorsement   was  Ct.    Rep.    418;    Xecderer    v.    Barber, 

written  in  Illinois,  and  that  both  the  Fed.    Cas.    No.    10.079;    Donegan    v. 

indorser  and  indorsee  were  residents  Wood,  49  Ala.  242,  20  Am.  Rep.  275; 
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otherwise,  since  in  the  nature  of  the  case  the  demand  and  pro- 
test must  be  made  at  that  place,  rather  than  at  the  place  where 
the  bill  was  drawn,  or  the  bill  or  note  indorsed. 

452d.  Necessity  of  notice. —  [n  accordance  with  the  principle 
stated  ante,  §  449a,  the  necessity  of  giving  notice  of  the  pri- 
mary obligor's  dishonor  of  a  bill  or  note,  in  order  to  hold  the 
drawer  or  indorser,  is  to  be  determined  by  the  law  of  the  place 
where  the  bill  is  dra-\vn,  or  the  bill  or  note  indorsed,  irrespective 
of  the  law  of  the  place  where  the  bill  is  made  or  is  payable.* 

452e.  Time  and  mode  of  notice. — There  is  considerable  dif- 
ference of  opinion  upon  the  question  as  to  governing  law  with 
respect  to  the  time  and  mode  of  giving  notice  of  dishonor  in  or- 
der to  hold  the  drawer  or  indorser.  The  conflict  of  authority, 
so  far  as  the  time  is  concerned,  is  restricted  to  the  time  within 
which  the  notice  is  to  be  given  after  the  maturity  of  the  bill  or 
note  according  to  the  law  of  the  place  of  payment.  Maturity 
for  all  purposes  is  to  be  determined  by  the  law  of  the  place  of 
payment ;  *  and,  of  course,  the  time  of  notice  of  dishonor  cannot 
commence  to  run  until  the  maturity  of  the  bill  or  note.  The 
weight  of  authority,  at  least  of  the  earlier  cases,  is  that  the 

Wooley  V.  Lyon,  117  111.  244,  57  Am.  397;  Holbrook  v.  Tilhard,  3  111.  465; 

Rep.    867,     6   N.    E.    885;     Allen    v.  Belford  v.   Bangs,   15   111.   App.   76; 

Harrah,   30   Iowa,   363;    McGlane   v.  Gay  v.  Rainey,  89  111.  221,  31   Am. 

Fitoh,  4  B.  Mon.  599;  Ellis  v.  Com-  Rep.  76;  Stubhs  v.  Colt,  24  Blatchf. 

meroial  Bank,  7  How.    (Miss.)    294,  314,  30  Fed.  417;  Thorp  v.  Craig,  10 

40  Am.  Dee.  63;   Chew  v.  Bead,   11  Iowa,    461;     Briggs    v.   Latham,    36 

Smedes  &  M.  182;  Commercial  Bank  Kan.  255,  59  Am.  Rep.  546,  13  Pae. 

V.  Bo/rksdale,   36  Mo.  563;   Bank  of  393;    Yowng  v.   Harris,    14  B.   Mon. 

Rochester  v.  Oray,  2  Hill,  227;  Ay-  556,  61  Am.  Dec.  170;  Artisans' Bank 

mar   v.   Sheldon,    12   Wend.   439,   27  v.  Park  Bank,  41  Barb.  599;  Hatcher 

Am.  Dec.   137;   Sylvester  v.  Crohan,  v.  McMonne,  15  N.  C.    (4  Dev.  L.) 

138  N.  Y.  494,  34  N.  E.  273;  Carter  122;  Commercial  Nat.  Bank  v.  Simp- 

V.    Union   Bank,   7   Humph.   549,   46  son,  90  N.  C.  467;   Holt  v.  Salmon, 

Am.  Dec.  89.     But  see  contra,  Mus-  1   Rice,  L.  91 ;   Douglas  v.  Bank  of 

son  V.  Lake,  4  How.  262,  11  L.  ed.  Commerce,   97   Tenn.   133,   36   S.   W. 

967;  Warner  v.  Citizens'  Bank,  6  S.  874.     See   also   Barger   v.   Farnham, 

D.  152,  60  N.  W.  746.  130  Mich.  487.  90  N.  \:\'    281. 
'i&vens  V.   Western  Bank,  2  Ala.        ^Ante,  §  452. 
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time,  in  the  sense  above  explained,  and  the  suflScieney  of  notice, 
are  governed  by  the  law  that  determines  its  necessity, — ^that  is, 
by  the  law  of  the  place  wliere  the  bill  was  drawn,  or  the  bill  or 
note  indorsed  as  the  case  may  be.  ^  There  are  a  number  of  late 
American  cases*  that  favor  the  law  of  the  place  of  payment, 
and  this  has  sometimes  been  supposed  to  be  the  rule  in  Eng- 
land. When  the  English  cases  are  critically  examined,  how- 
ever, it  will  be  found  that  the  weight  of  authority  in  England 
favors  the  law  of  the  place  where  the  bill  was  drawn,  or  the 
bill  or  note  indorsed;  but  that,  under  certain  circimistances, 
the  time  for  notice  allowed  by  the  law  of  the  place  of  a  subse- 
quent indorsement  may  enter  as  an  element  or  factor  into  the 
question  whether  there  has  been  a  sufficient  compliance  with 
the  law  of  the  place  of  a  precedent  indorsement  with  respect  to 
notice.     Thus,  it  was  held  by  the  court  of  appeals*  that,  while 

^Belford  v.  Bangs,  15  111.  App.  76  the  expiration  of  the  days  of  grace 
(but  see  Wooley  v.  Lyon,  117  111.  allowed  by  the  law  of  the  place  of 
244,  57  Am.  Kep.  867,  6.  N.  E.  885,  payment,  or  that  it  was  not  given 
infra)  ;  Thorp  v.  Craig,  10  Iowa,  within  proper  time  after  the  expira- 
463;  Huse  v.  Eamblin,  29  Iowa,  501,  tion  of  such  days  of  grace.  If  the 
4  Am.  Hep.  244;  Finer  v.  Clary,  17  objection  was  based  on  the  former 
B.  Mon.  661 ;  Snow  v.  Perkins,  2  ground,  the  decision  on  the  facts  is 
Mich.  238;  Ayma/r  v.  Sheldon,  12  not  inconsistent  with  the  eases  cited 
Wend.  439,  27  Am.  Dec.  137;  Carroll  in  the  last  note.  See  also  Todd  v. 
v.  Upton,  2  Sandf.  171;  Cooh  v.  Tsleal,  49  Ala.  266,  and  Allen  v.  Ear- 
Litchfield,  9  N.  Y.  279.  rah,  30  Iowa,  363. 

Second  Nat.  Bank  v.  Smith,  118  *Horne  v.  Bouquette,  L.  R.  3  Q.  B. 
Wis.  18,  94  N.  W.  664,  merely  ap-  Div.  514,  39  L.  T.  N.  S.  219,  26  Week, 
plied  the  law  of  Indiana,  where  the  Kep.  894;  Rothschild  v.  Gurrie,  1  Q. 
note  was  made,  negotiable,  and  pay-  B.  43,  4  Perry  &  D.  737,  10  L.  J.  Q. 
able,  to  the  manner  of  giving  notice,  B.  N.  S.  77,  5  Jur.  865,  seems  to 
without  intimating  which  would  have  assumed  that,  as  between  the 
govern  in  case  of  a  conflict.  law  of  the  place  where  the  bill  was 

iWooley  v.  Lyon,  117  111.  244,  57  dravm  and  indorsed  and  the  law  of 
Am.  Rep.  867,  6  N.  E.  885;  Brovm  the  place  where  it  was  payable,  the 
V.  Jones,  125  Ind.  375,  21  Am.  St.  latter  would  govern;  but  the  only 
Rep.  227,  26  N.  E.  452.  In  the  lat-  question  discussed  in  this  case  was 
ter  case,  however,  it  is  not  entirely  whether  the  matter  of  notice  of  dis- 
clear  whether  the  objection  was  that  honor  was  part  of  the  substantive 
the  notice  was  not  mailed  until  after   contract,  or  only  an  incident  of  the 
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the  law  of  England  governed  as  to  the  time  of  notice,  in  order 
to  hold  the  payee  of  a  bill  who  indorsed  the  same  ia  England, 
yet  a  delay  of  twelve  days  in  giving  him  notice  of  dis- 
honor was  not  fatal  under  that  law,  it  appearing  that  his  in- 
dorsee had  reindorsed  the  bill  in  Spain,  by  the  law  of  which  no 
notice  of  dishonor  was  necessary,  and  that  he  gave  notice  to  the 
first  indorser  (the  payee)  as  soon  as  he  learned  of  the  dishonor 
of  the  bill.  This  qualification  or  explanation  of  the  rule  was 
introduced  for  the  purpose  of  meeting  the  objection  that,  if  the 
time  of  the  notice  relatively  to  each  indorser  is  to  be  determined 
by  the  law  of  the  place  of  his  indorsement,  it  may  happen  that 
an  intermediate  indorser  will  receive  notice  within  the  time  al- 
lowed by  the  law  of  the  place  where  his  indorsement  was  made, 
and  yet  not  in  time  to  enable  him  to  give  a  preceding  indorser 
notice  within  the  time  allowed  by  the  law  of  the  place  of  the 
preceding  indorsement.  This  qualification  does  not,  of  course, 
meet  the  objection,  unless  the  rule  with  respect  to  the  time  of 
the  notice  established  at  the  place  of  indorsement  allows  a  cer- 
tain leeway  under  exceptional  circumstances.  If  it  establishes 
a  hard  and  fast  period,  which  cannot  be  enlarged  under  any  cir- 
cumstances, the  objection  alluded  to  cannot  be  obviated  in  this 
manner ;  but  when  there  is  a  provision,  like  that  in  §  184  of  the 
negotiable  instrument  law  of  K^ew  York,  excusing  delay  in  giv- 
ing notice  when  caused  by  circumstances  beyond  the  control  of 
the  holder,  it  would  seem  that  the  objection  referred  to  can  be 
satisfactorily  met  by  holding  that  the  failure  of  an  intermediate 
indorser  to  receive  timely  notice  from  his  indorsee,  under  such 
circumstances,  is  sufficient  to  excuse  his  delay  in  giving  notice 
to  his  indorser.  By  a  further  application  of  the  same  principle, 
the  last  indorsee  may,  perhaps,  be  enabled  to  maintain  an  action 
directly  against  any  prior  indorser,  tracing  his  right  through  the 
intermediate  indorser.  But  even  when  the  qualification  or  ex- 
planation of  the  rule  that  the  law  of  the  place  of  indorsement 
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governs  is  carried  to  this  extent,  it  does  not  entirely  remove  the 
objection  that  the  rule  requires  the  last  indorsee,  if  he  would 
surely  fix  the  liability  of  all  prior  indorsers,  to  comply  with  the 
law  of  each  place  where  an  indorsement  has  been  made,  since 
the  principle  upon  which  the  qualification  is  based  only  applies 
when  each  intermediate  indorser  has  taken  the  steps  which,  un- 
der the  circumstances,  were  required  to  hold  his  immediate  in- 
dorser. To  guard  against  the  failure  of  any  intermediate  in- 
dorser in  that  respect,  it  is  incumbent  iipon  the  last  indorsee — 
assuming  that  the  law  of  the  place  of  indorsement  governs — to 
give  notice  in  accordance  with  the  law  of  the  place  of  each  in- 
dorsement. It  is  held  in  a  recent  case^  that  the  law  of  the 
forum  governs  as  to  the  kind  and  sufficiency  of  the  evidence  nec- 
essary to  prove  notice  of  dishonor. 

452f.  Necessity  of  suing  primary  obligor  as  condition  of  hold- 
ing drawer  or  indorser. — In  iiecordanee  with  the  principle 
stated  in  ante,  §  449a,  it  is  established  by  the  great  weight  of 
authority  that  the  necessity  of  suing  the  acceptor  of  a  bill  or 
maker  of  a  note,  as  a  condition  of  holding  the  drawer  or  indorser, 
is  to  be  determined  by  the  law  of  the  place  where  the  bill  was 
drawn,  or  the  bill  or  note  indorsed.^     In  some  cases,  however, 

remedy.     The  decision  in  Hirsohfeld  upon  and  accepted  by  a  resident  of 

T.  Smith,  L.  R.  1  C.  P.  350,  1  Harr.  Paris,  could  escape  liability  because 

&  R.  284,  35  L.  J.  C.  P.  N.  S.  177,  the  bill  was  not  presented,  or  pro- 

12  Jur.  N.  S.  523,  14  L.  T.  N.  S.  886,  test  made,  or  notice  of  dishonor  giv- 

14  Week.  Rep.  455,  was    put    upon  en,  until  after  the  expiration  of  an 

two  alternative  grounds :    First,  that  extension  of   time   for   the   payment 

the    law   of   the   place   of     payment  and  protesting  of  bills  of  exchange 

governs;     and     second,    the    ground  granted  by  an   edict  of  the  French 

taken    in    Eorne    v.   Rouqueite,    as  Emperor  in  consequence  of  an  inva- 

shown  in  the  text.     In  Rouquette  v.  sion  of  the  country  by  the  German 

Overmann,  L.  R.  10  Q.  B.  525,  44  L.  army. 

J.  Q.  B.  N.  S.  221,  33  L.  T.  N.  S.  420,  ^Second  Nat.  Bank  v.  Smith,  US 

the  question  was  not  as  to  the  time  Wis.  18,  94  N.  W.  664. 

within  which  notice   must  be  given  iMott  v.  Wright,  4  Biss.  53,  Fed. 

after  maturity  of    a    bill,  but    was  Cas.  No.   9,883;   Bank  of  Illinois  v. 

merely  whether  the  drawer   and  in-  Bradi/,  3  McLean,  268,  Fed.  Cas.  No. 

dorser  in  England,  of  a  bill   drawn  888;    Dunrlas   v.   Bowler,   3   ilcLean, 
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the  foregoing  rule  is  treated  as  resting  upon  the  presumed  inten- 
tion of  the  parties;  and  in  one  case,^  at  least,  the  court,  while 
apparently  conceding  that,  in  the  absence  of  circumstances  to  in- 
dicate a  contrary  intention,  the  law  of  the  place  of  indorsement 
governs,  adopted  the  view  that  the  rule  yields  to  circumstances 
showing  that  the  parties  intended  to  be  governed  by  another  law, 
and  accordingly  held  that  the  question  in  the  case  at  bar  was  gov- 
erned by  the  law  of  Georgia,  rather  than  that  of  Tennessee,  not- 
withstanding that  the  indorsement  was  made  in  the  latter  state. 
The  decision  rests  upon  the  ground  that  none  of  the  parties  re- 

397,  Fed.  Cas.  No.  4,141 ;  Dunn  v.  if  the  indorsement  had  been  made  in 
Adams,  1  Ala.  527,  35  Am.  Dec.  42;  Illinois;  though  as  a  matter  of  fact, 
Miller  v.  Mclntyre,  9  Ala.  638;  Cox  the  contract  of  indorsement  was  re- 
V.  Adams,  2  Ga.  158;  Levy  v.  Cohen,  garded  as  having  been  made  in  New 
4  Ga.  1 ;  Stanford  v.  Pruet,  27  Ga.  York.  The  decision  was  affirmed  by 
243,  73  Am.  Dec.  734;  Humphreys  v.  the  court  of  appeals  (33  N.  Y.  615), 
Collier,  Breese  (111.)  231;  Grouoh  v.  which  seems  to  have  taken  the  same 
Ball,  15  111.  263;  Studelaker  Bros,  position  as  the  supreme  court  upon 
Mfg.  Co.  V.  Hinsey,  88  111.  App.  234;  both  points.  It  is  clear  that,  so  far 
Hunt  V.  Standart,  15  Ind.  33,  77  Am.  as,  this  case  favors  the  law  of  the 
Dec.  79;  Mendenhall  v.  Gately,  18  residence  of  the  indorsee  as  against 
Ind.  149;  Rose  v.  Park  Bank,  20  Ind.  the  law  of  the  place  of  indorsement, 
94,  83  Am.  Dec.  306 ;  Bernard  v.  it  is  contrary  to  the  weight  of  au- 
Barry,  1  G.  Greene,  388;  National  thority;  and  Sutherland,  J.,  who 
Bank  v.  Green,  33  Iowa,  140;  Young  wrote  the  opinion  in  the  supreme 
V.  Harris,  14  B.  Mon.  556,  61  Am.  court,  said,  in  the  subsequent  case  of 
Dec.  170;  Carlisle  v.  Chambers,  4  Artisans'  Bank  v.  Park  Bank,  41 
Bush,  268,  96  Am.  Dee.  304;  Hyatt  v.  Barb.  599,  that  the  decision  in  Lee 
Bank  of  Kentucky,  8  Bush,  193;  v.  Selleck  was  probably  correct  upon 
Conahan  v.  Smith,  2  Disney  (Ohio)  the  facts,  because  the  indorsement 
9;  Holt  V.  Salmon,  Rice,  L.  91;  was  properly  considered  as  made  in 
Trdbue  v.  Short,  5  Coldw.  293.  See  New  York;  but  that,  so  far  as  any- 
also  Dunnigan  v.  Stevens,  122  111.  thing  was  said  in  that  case  to  the 
396,  3  Am.  St.  Rep.  496,  13  N.  B.  effect  that  if  the  indorsement  had 
651.  been  made  in  Illinois,  it  would  still 
In  Lee  v.  Selleck,  32  Barb.  522,  the  have  been  a  contract  to  pay  the  hold- 
supreme  court  seems  to  have  been  of  er  or  indorsee  in  New  York  upon 
the  opinion  that  the  law  of  the  in-  the  default  of  the  maker,  it  was  er- 
dorsee's  residence  (New York)  would  roneous. 

have    governed    as    to    the   necessity  ^Vanzant   v.   Arnold,   31    Ga.   210. 

of  suit  against  the  maker  as  a  con-  The  effect  of  extrinsic  circumstances 

dition  of  holding  the  indorser,  even  to  modify  the  rule  is  also  recognized 
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sided  in  Tennessee,  the  maker  and  indorser  being  residents  of 
Georgia,  and  the  indorsees,  of  New  York.  Conceding  the  gen- 
eral principle  above  stated,  that  the  law  of  the  place  where  the 
bill  is  drawn,  or  the  bill  or  note  indorsed,  determines  the  neces- 
sity of  suing  the  acceptor  or  maker  as  a  condition  of  holding  the 
drawer  or  indorser,  it  may  be  that,  by  that  law,  such  necessity 
depends  upon  the  character  of  the  instrument  as  negotiable  or 
otherwise ;  and  the  question  arises  whether  its  character  in  that 
respect,  for  the  purpose  in  question,  is  to  be  determined  by  the 
law  of  the  place  where  it  was  drawn  or  indorsed,  or  by  that  of 
the  place  where  it  was  payable.  The  weight  of  authority  seems 
to  be  that  the  former  law  governs  in  that  respect  also.* 

The  cases  all  assume  that  the  question  is  one  of  substance,  and 
not  of  remedy,  so  that  the  law  of  the  forum,  as  such>  does  not 
govern ;  and  it  has  been  expressly  so  held.  * 

453.  Interest. — The  interest  chargeable  on  default  of  pay- 
ment by  maker  or  acceptor  is  graded  in  conformity  with  the 
law  of  the  place  of  payment.  ^  [While  this  is  true  so  far  as  the 
Kability  of  the  maker  or  acceptor  is  concerned,  the  weight  of 
authority,  applying  the  principle  stated  in  ante,  §  449a,  estab- 
lishes the  rule  that  the  liability  of  the  drawer  or  indorser  for 

in  Carlisle  v.  Chambers,  4  Bush,  268,  Miller  v.  Tiffany,  1  Wall.  310,  17  L. 
90  Am.  Deo.  304.     See  also  Briggs  v.    ed.  543;   Campbell  v.  Nichols,  33  N. 

T   ^T.  ou  tr        ore    an    K        T>         0 .  L.  81 J  Mullen  V.  Morris,  2  Pa.  St. 

Latham,  3fa  Kan.  255,  59  Am.  Rep.    gg.    ^^^^^^    ^     ^j^^^    ^^-  j^^^_    j 

646,  13  Pae.  393.  That  the  law  of  the  place  of  drawing 

iHunt  V.  Standart,  15  Ind.  33,  77  and  discount  determines  interest,  see 

Am.  Dee.  79;  Rose  v.  Park  Bank,  20  Merchants'  Bank  v.  Griswold,  72  N. 

T    1    n^    oo    A        T^       ona     n     t\  Y.  472,  28  Am.  Rep.  159,  9  Hun,  561. 

Ind.  94,  83  Am.  Dec.  306;  Eyatt  v.  ^^  ^^^^^^  ^    Waldegrave,  2  Beav. 

Bank  of  Kentucky,  8  Bush,  193.    But  282,   it  was  held  by  Lord  Langdale 

see    contra,    Gaylord   v.    Johnson,    5  that  the  liability  of  an  acceptor  of  a 

McLean,  448,  Fed.  Cas.  No.  5,285.  ^j^l  *?  pay  interest  is  dependent  on 

.  „  „  ,  ,>-  T  the  place  where  the  liability  was  as- 

iBurrows  v.  Hannegan,  1  McLean,  g^j^^^^  ^^^^  pj^.g  bgj„g  ^he  place  of 

315,  Fed.  Cas.  No.  2,206;  Williams  v.  payment;  and  the  same  rule  was 
Wade    1  Met.  82.  afterwards    applied   to    the    drawer. 

Oibis  V.  Fremont,  9  Exch.  25,  22  L. 

J.  Exch.  N.   S.  302,   17  Jur.   820,  1 

iPost,    §    503;    Cooper   v.    Walde-   Week.  Rep.  482.      See  also  Burroics 

grave,  2  Beav.  282;  Depau  v.  Hum-   v.  Jemino,  2  Strange,  733.     As  to  in- 

phrei/,  8  Mart.  N.  S.  1;  De  Wolf  v.   terest  by  way  of  damages,  see  post, 

Join, .-ion.  10  \\'l]eat.  367,  6  L.  ed.  343;    §  460. 
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damages  and  interest  ex  mora  after  default  by  the  maker  or 
acceptor  is  to  be  determined  by  the  law  of  the  place  where,  in 
a  legal  sense,  the  bill  was  drawn,  or  the  bill  or  note  indorsed, 
as  the  case  may  be.^  The  liability  of  the  drawer  or  indorser 
for  interest  before  maturity  is,  of  course,  to  be  determined  by 
the  law  of  the  place  of  payment.  *  ] 

454,  455. — (These  sections,  which  treated  of  demand,  protest, 
and  notice  of  dishonor,  have  been  omitted,  the  subject  being  fully 
covered  by  ante,  §§  4:52a,  452b.) 

456. — (This  section  is  omitted,  the  subject  treated  being  cov- 
ered by  other  sections.) 

457.  Place  of  date  not  necessarily  place  of  payment. — The 
place  from  which  a  note  or  acceptance  is  intended  by  the  maker 
(or  acceptor)  to  issue  is  the  place  of  payment,  when  no  other 
is  expressed,  though  he  may  have  been  absent  from  such  place 
when  signing  his  name.  ^     Tlie  paper,  as  against  a  party  with- 

^Slacum  V.  Pomen/,  6  Crancli,  221,  len  v.  Morris.  2  Pa.  St.  85;  Clark  v. 

3    L.    ed.    205     (drawer)  ;     Bank    of  Searighi,    135    Pa.    173,    20    Am.    St. 

United    States    v.    United    States,    2  Rep.  808,   19  Atl.  941    (obiter)  ;   Hi- 

How.   711,  11  L.  ed.  439    (drawer)  ;  iernia  Nat.  Bank  v.  Lacomie,  84  N. 

Esc   parte   Heidelhack,    2    Low.    Dec.  Y.  367,  38  Am.  Rep.  518  (obiter). 
526,  Fed.  Cas.  No.   6,322    (drawer)  ;        3  The      distinction      between      the 

Cullum  V.  Casey,  9  Port.  (Ala.)   131,  drawer's    or    indorser's    liability  for 

33   Am.   Dec.   304    (drawer)  ;    Craw-  contractual  interest  and  for  interest 

ford  V.  Branch,  Bank,  6   Ala.   12,   41  ex   mora   is    clearly   brought    out    in 

Am.  Dec.  33,  6  Ala.  574    (drawer)  ;  Ex   parte    Heidelbark.    2    Low.    Dec. 

Price  V.  Page,  24  Mo.  65   (drawer)  ;  526,  Fed.  Cas.  No.  6,322. 
Page  v.  Page,  24  Mo.  595   (drawer)  ; 

Aymar  v.  Sheldon,  12  Wend.  439,  27        ^Chapman  v.  Gottrell,  3  Hurlst.  & 

.         T^         lo-r       J,*        r   A  1  C-  865,  34  L.  ,L  Exch.  N.  S.  186,  11 

.\m.    Dec.     137,    obiter     (mdorser)  ;  j^^   jj   g   ^^^   ^^  L.  T.  N.  S.  706,  13 

Cowperthwaite  v.  Sheffield,  1  Sandf.  Week.  Rep.  84.3 ;  Eorne  v.  Rouquette. 

416    (indorser)  ;   Case  v.  Beffner,  10  L.  R.  3  Q.  B.  Div.  514,  39  L.  T.  N.  S. 

Ohio,  180  (indorser);  Green  v.  Bond,  219,   20   Week.   Rep.   894;    Orimshaw 

^  „       ,    „„„    ,  ,  J.J  ,  ■'■■    Bender,    6    Mass.    157;     Heiden- 

5  Sneed,  330  (drawer  and  indorser)  ;  f^^i,„^^^  ^   j^j^^^^^  10  j^^..^'^  g   ggg. 

Bailey  V.  Heald,  11  Te-x^.  WS  (drawer    Vanzant    v.    Arnold,    31     Ga.     210; 
and    indorser),    Overruling    Able    v.    though   see   Story,    Confl.   L.    §    319. 

ifcMurray.   10   Tex.   350;    Cooper   v.    ^?^  ^S  ^'^'^^^ '^"tr^^^^'t-J  ^Y'^^"' 
w  7^  o   -D  ooo    ,   ,,  ,     ^       5^6,   Fed.   Cas.   No.  6,322,  and  cases 

WaldegroAie,   2   Beav.    282    (obiter)  ;    ^^^^^  ^^^^^  g  gggi^, 

Gibbs  V.  Fremont,  20  Eng.  L.  &.  Eq. 

555   (drawer).     But  see  contra,  ilul-        See  generally,  as  to  place  of  pay- 

VoL.  II.  Confl.  of  Laws — 63. 
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out  notice,  cannot  be  contradicted  by  parol  proof  that  it  is  not 
what  it  claims  to  be.  Hence,  a  maker  or  indorser  of  a  Massa- 
chusetts note  will  not  be  permitted,  as  against  a  bona  fide 
Massachusetts  indorsee,  before  maturity,  to  show  that  the  note, 
though  dated  in  Massachusetts,  was  made  in  New  York,  and 
%^oid  by  New  York  law.^  As  to  accommodation  paper,  how- 
ever, and  paper  with  notice,  the  real  place  of  the  transaction 
may  be  shown.* 

458.  Bill  formally  defective  in  place  where  made  may  bind  in- 
dorsers  if  good  in  place  of  Indorsement. — A  bill  defective  in  for- 
mal matters  in  the  place  where  made  may,  nevertheless,  if 
good  in  place  of  indorsement,  bind  indorsers.  To  this  effect  is 
a  decision  of  the  Supreme  Court  at  Llibeck,  of  March  1,  1844, 
cited  by  Bar,  ^  and  of  the  Cassations  Court  at  Paris,  of  Sep- 
tember 25,  1829. 

The  General  German  Exchange  Code  provides,  in  this  re- 
spect, as  follows : 

"When  foreign  bills  of  exchange  conform  to  our  domestic 
law,  the  fact  that  they  are  defective  under  their  own  law  con- 
stitutes no  objection  to  subsequent  indorsements  valid  by  our 
law. 

"Negotiable  signatures,  by  which  one  German  subject  binds 
himself  to  another  subject  in  a  foreign  land,  have  the  effect  of 
commercial  paper  when  they  are  executed  in  conformity  with 
our  own  Code." 

This,  however,  would  not  apply  to  substantial  defects.  An 
indorser  guarantees  that  the  maker  (or  acceptor)  will  pay  at 
maturity.  But  this  is  supposing  that  the  paper  indorsed  sub- 
stantially binds  the  maker  (or  acceptor). 

459.  Defective  intermediate  indorsements  do  not  destroy  ne- 
gotiability when  good  by  law  of  place  of  payment. — Intermedi- 
ate indorsements,  defective  by  the  lex  loci  actus,  but  valid  by 

ment  of  bill  or   note  when  none  is  &  Cowan,  New  York,  N.  Y."    The  bill 

specified,  ante,   §  451d,  '"'^s  accepted  by  Cox  &  Cowan.      It 

was  in  evidence  that  Cox  &  Cowan 

were  a  Kentucky  firm,  doing  business 

iTowne  v.  Rice^  122  Mass.  67.  in  Hopkinsville,  Kentucky,  but  occa- 

3Post,  §  464;  ante,  §  411;  Fant  v.  sionally  visiting  New  York  and  trans- 

Miller,  17  Gratt.  47 ;  Overton  v.  Bol-  acting  business  at  the  office  of  W.  & 

ton,  9  Heisk.  762,  24  Am.  Rep.  367.  Co.,  N.  Y.     It  was  held  that  the  bill 

In  Cox  V.  National  Bank,  100  U.  S.  was  payable  in  New  York,  and  that 

704,  25  L.  ed.  739,  a  bill  of  exchange  a   presentment   and   demand  in   con- 

wfis  drawn  by  A.   (domiciled  in  Ken-  formity  with  the  laws  of  New  York 

tucky)  to  the  order  of  B.  (also  dom-  was  sufficient. 

ieiled  in  Kentucky),  on  "Messrs.  Cox  iPage  304.  Bee  ante,  §§  449b,  45Ic. 
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the  law  of  the  place  to  which  the  maker  (or  acceptor)  is  sub- 
ject, do  not  preclude  an  indorsee  under  such  indorsements  from 
recovering  from  the  maker  or  acceptor.-'  Thus,  on  a  bill  of 
exchange  payable  to  order,  drawn,  accepted,  and  payable  in 
England,  an  indorsee  can  maintain  an  action  against  the  ac- 
ceptor in  England,  though  such  action  could  not  be  maintained 
in  Erance,  and  though  the  indorser  and  indorsee  were,  at  the 
time  of  the  indorsement,  which  was  made  in  France,  residents 
of  and  domiciled  in  France.^  It  is  otherwise  when  the  in- 
dorsements are  defective  by  the  law  to  which  the  contract  of  the 
acceptor  (or  maker),  being  the  party  sued,  is  subject.* 

iA«ie,  §  449;  Lebel  v.  Tucker,  L.  lish  or  the  French  law  was  to  pre- 

R.  3  Q.  B.  77,  8  Best  &  S.  830,  37  vail.'     On  this  question,  however,  the 

L.  J.  Q.  B.  N.  S.  40,  17  L.  T.  N.  S.  ruling  in  Lebel  v.  Tucker,  L.  R.  3  Q. 

244.  16  Week.  Rep.  338.      See  De  La  B.  77,  8  Best  &  S.  830,  37  L.  J.  Q.  B. 

Chaumeite   v.    Bank    of   England,    9  N.  S.  46,  17  L.  T.  N.  S.  244,  16  Week. 

Barn.  &  C.  208,  7  L.  J.  K.  B.  179,  2  Rep.  338,  is  opposed  by  the  opinion 

Barn.  &  Ad.  385,  9  L.  J.  K.  B.  239;  of  the  majority  of  the  court  of  com- 

Kohertson  v.  Burdekin,  6  Dunlop,  B.  mon  pleas  in  Bradlaugh  v.  De  Rin, 

&  M.  17.  L.  R.  3  C.  P.  538. 

^ Lebel  v.  Tucker,  L.  R.  3  Q.  B.  77,        In  Trimhey  v.  Vignier,  4  Moore  & 

S  Best  &  S.  830,  37  L.  J.  Q.  B.  N.  S.  S.  695, 1  Bing.  N.  C.  151,  6  Car.  &  P. 

-16,  17  L.  T.  N.  S.  244,  16  Week.  Rep.  25,  3  L.  J.  C.  P.  N.  S.  246,  where  a 

338.  promissory  note  was  made  in  France, 

3  See  McClintick  v.  Cummins,  3  and  indorsed  in  blank  by  the  payee 
McLean,  158,  Fed.  Cas.  No.  8,699;  in  that  country,  the  maker  and  payee, 
lioosa  V.  Crist,  17  111.  450,  65  Am.  both  at  the  times  of  making  and  in- 
Dee.  679;  Trimhey  v.  Vignier,  4  dorsing  the  note,  being  domiciled 
Moore  &  S.  695,  1  Bing.  N.  C.  151,  6  there,  it  was  held  that  as  no  action 
Car.  &  P.  25,  3  L.  J.  C.  P.  N.  S.  246.  could  have  been  maintained  upon  it 

The  rule  in  the  text  is  much  against  the  maker  in  ;the  French 
shaken  by  a  subseqiient  case  (Brad-  courts  of  law,  in  the  name  of  the  in- 
laugh  V.  De  Bin,  L.  R.  3  C.  P.  538,  L.  dorsee,  the  indorsement  according  to 
R.  5  C.  P.  473,  39  L.  J.  C.  P.  N.  S.  the  law  of  France  operating  as  a  pro- 
254,  22  L.  T.  N.  S.  623,  18  Week,  curation  only,  nnd  not  as  a  transfer. 
Rep.  931),  in  which,  a  bill  having  so  no  action  could  be  maintained 
been  drawn  in  France  and  accepted  against  the  maker  by  him  in  Eng- 
in  England,  and  the  indorsement  on  land.  Trimhey  v.  Vignier,  4  Moore 
which  the  plaintiff  sued  being  alleged  &  S.  695,  1  Bing.  N.  C.  151,  6  Car.  & 
to  be  imperfect  in  France,  though  P.  25,  3  L.  J.  C.  P.  N.  S.  246. 
valid  in  England,  the  question  was  An  indorsement  by  the  executor  of 
which  law  was  to  prevail.  A  major-  a  payee,  which  indorsement  is  good 
ity  of  the  court  of  common  pleas  held  by  the  laws  of  the  state  where  the 
that  the  indorsement,  being  invalid  note  was  held  at  the  payee's  death, 
in  France,  was  to  be  held  invalid  will,  it  seems,  entitle  the  indorsee  of 
everywhere.  On  appeal  the  ruling  such  executor  to  sue  on  the  note  in  a 
was  reversed,  on  the  ground  that  the  foreign  state,  without  such  executor 
French  law  had  been  misunderstood  taking  out  letters  in  such  foreign 
in  the  court  below,  and  that  by  that  state.  Story,  Confl.  L.  §  359;  Bar- 
law,  as  well  as  by  the  English,  the  rett  v.  Barrett,  8  Me.  353.  Contra, 
plaintiff  was  entitled  to  recover.  Stearns  v.  Burnliam,  5  Me.  261; 
There  being  no  conflict,  the  question  Thompson  v.  Wilson,  2  N.  H.  291. 
was  not  agitated  whether  the  Eng-        The  possessorj  it  is  said  by  Fiorc 
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The  foregoing  is  upon  the  assumption  that  the  question  re- 
lates to  the  liability  of  a  party  prior  to  the  indorser.  When, 
however,  the  question  arises  between  the  indorser  and  indorsee, 
or  trajisferrer  and  transferee,  and  relates  to  the  title  of  the  in- 
strument or  its  proceeds,  the  law  of  the  place  where  the  transfer 
or  indorsement  took  place  governs.* 


(Op.  cit.  §  349,  citing  Pardessus,  No. 
354 ) ,  of  negotiable  paper  indorsed  in 
blank,  or  irregularly,  can  transmit, 
as  a  simple  mandatary  {manda- 
taire),  the  property  to  a  third  per- 
son. Tlie  reason  is  that  a  bill  of 
exchange  being,  by  its  nature,  a  title 
of  credit  {Hire  de  creance)  intende<! 
for  negotiation,  a  procuration  not 
limited  to  the  simple  right  of  collect- 
ing the  money  is  presumed  to  com- 
prehend the  power  of  assigning  the 
title.  .  .  Hence,  when  a  bill  of 
exchange  is  successively  indorsed  in 
countries  governed  by  different  laws, 
an  indorser  can  be  bound  by  the  obli- 
gations of  a  guaranty  to  his  own  in- 
dorsee {cessionaire) ,  without  having 
the  same  rights  against  his  indorser 
( c6dan  t ) .  The  position,  it  is  added, 
of  two  indorsers  who  transfer  a  bill 
of  exchnnge.  under  the  empire  of  dif- 
ferent la,\\'^.  corresponds,  virtually, 
to  that  of  two  suceo?;sive  indorsers, 
of  whom  one  transmits  the  bill  with 
certain  conditions,  and  the  other 
transmits  it  by  an  indorsement  pure 
and  simple,  and  without  condition. 
If  the  first  transmits  the  bill  with 
the  clause  sans  contrainie  person- 
nelle,  or  sans  compic  de  retour,  and 
if  his  indorsee  transmitted  the  bill 
by  an  indorsement  pure  and  simple, 
and  without  condition,  the  latter  can 
be  subjected  to  the  contrainte  person- 
nelle,  and  ho  held  to  pay  the  compte 
de  retour,  without  having  these 
rights  as  against  his  immediate  in- 
dorser. It  is  added  that,  though  an 
indorser  can  assume  towards  his  in- 
dorsee greater  or  less  special  obliga- 
tions, he  cannot  impose  on  his  as- 
signee any  qualification  of  the  rights 
held  by  the  latter  against  the  drawer 
and  acceptor,  which  rights  must  al- 
ways be  determined  by  the  law  of  the 
place  where  the  bill  was  drawn  or 


accepted,  and  not  by  the  law  of  the 
place  where  the  bill  was  indorsed. 
On  this  subject,  see  Robertson  v. 
Burdelcin,  6  Dunlop,  B.  &  M.  17,  1 
Ross,  Lead.  Cas.  812,  cited  in  Phil, 
iv.  612;  De  La  Chaumette  v.  Bank  of 
England,  2  Barn.  &  Ad.  385,  9  L.  J. 
K.  B.  239. 

Re  Marseilles  Extension  R.  & 
Land  Go.  L.  R.  30  Ch.  Div.  598,  55 
L.  J.  Ch.  N.  S.  116,  merely  held  that 
an  indorsement  by  the  drawer  of  a 
bill  drawn  in  Prance  by  a  domiciled 
Frenchman,  in  the  French  language 
but  in  English  form,  on  an  English 
company,  which  duly  accepted  the 
same,  was  sufficient  as  against  the 
drawer,  it  complying  with  the  law 
of  England,  although  informal  ac- 
cording to  the  law  of  France.  But 
Pearson,  J.,  said:  "If  I  had  to  de- 
cide the  question  as  to  whether  or 
not,  where  a  bill  is  indorsed  in  dif- 
ferent countries,  the  indorsement 
must  be  in  every  case  in  conformity 
with  the  laws  of  the  country  in 
which  the  indorsement  takes  place. 
I  should  certninly  take  time  to  con- 
sider before  I  came  to  the  conclusion 
that  that  was  the  law."  Everett  v. 
Vendryes,  19  N.  Y.  436,  is  to  the 
same  effect  as  the  last  case. 

iAlcock  V.  Smith  [18921  1  Ch.  238. 
fill  L.  T.  N.  R.  126. 

So,  Lehel  v.  Tucker,  supra,  and 
h'rerctt  v.  Vendryes,  19  N.  Y.  436, 
wliicli  respectively  apply  the  law  of 
the  place  of  payment  of  the  bill  a.s 
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460.  Conflict  as  to  cumulation  of  expenses  on  re-exchange. — 
The  holder  of  a  protested  bill  may  draw  a  new  bill,  by  which 
he  reimburses  himself  for  the  capital  of  the  protested  bill,  the 
expenses  incurred  by  him,  and  the  new  exchange  he  pays, 
which  are  to  be  specified  in  the  account  (le  compte  de  retour) 
which  accompanies  the  new  bill.^  The  party  on  whom  the  new 
bill  is  drawn  may  make  another  on  his  indorser,  and  so,  suc- 
cessively, until  the  drawer  is  reached.  This  is  the  practice  in 
England,  and  in  other  states.  On  the  other  hand,  by  the 
French  and  Italian  systems,  exchanges  are  not  permitted  in 
this  way  to  accumulate.  The  question  then  arises,  when  a  bill 
is  drawn  in  a  country  where  this  cumulation  of  exchange  is 
permitted,  and  is  indorsed  and  is  payable  in  a  country  where 
the  cumulation  is  not  permitted,  whether  in  such  case  there 
can  be  such  cumulation.  So  far  as  concerns  the  drawer,  his 
obligations  are  determinable  by  the  law  of  the  place  where  they 
are  entered  into;  and  if  the  drawer  signed  the  bill  giving  the 
right  thus  to  negotiate,  he  is  bound  to  pay  the  cumulation  of 
damages  given  by  the  law  to  which  he  subjects  himself.  It  is 
as  to  the  indorsers  that  the  dispute  arises.  Pardessus^  holds 
that  they  are  bound  to  pay  the  cumulation  of  exchanges.  This, 
he  argues,  is  the  penalty  attached  to  the  failure  on  the  part  of 
the  drawer  and  indorsers  to  comply  with  their  obligations. 
Every  indorser  who  guarantees  payment  assumes  the  same  ob- 
ligations as  the  drawer.  This  is  disputed  by  Masse''  who  holds 
that  an  indorser's  liabilities  are  determined  by  the  law  of  the 
place  of  indorsement.* 

Where  the  drawer  or  the  indorser  whom  the  holder  has  re- 
course to  is  subject  to  a  law  fixing  a  specific  percentage  on  the 
original  bill  instead  of  an  assessed  amount  by  way  of  re-ex- 
change, then  this  law  adjusts  the  liability  of  the  drawer  or 
indorser,  as  the  case  may  be.^ 

461.  Assignability  and  taxability  determined  by  holder's  dom- 

against  the  drawer  and  drawee,  in-  (1858),  art.  235,  and  by  Fiore,  §  355. 
timate  that  the  decision  might  have  As  to  New  York  practice,  see  Den- 
u         j-»        J.    -j:    4.U  „  j--„      I,  A    stoM  V.  Gairns,  13  Johns.  322. 

been    different   if    the    question    had        ,^^^^„.^^   ^    'nomas,   2   T.   R.   52; 

arisen  between  the  indorser  and  in-  ^msb  v.  Pompe,  8  C.  B.  N.  S.  538,  30 

dorsee.  L.  J.  C.  P.  N.  S.  75,  7  Jur.  N.  S.  166, 

3  L.  T.  N.  S.  17,  9  Week.  Rep.  15; 

1  See  Story,  Confl.  L.  §  314.  He   General  South  American  Co.   L. 

2  Droit  Com.  No.  1,500.  R.  7  Ch.  Div.  037,  47  L.  J.  Ch.  N.  S. 

3  Droit  Com.  No.  622.  07,  37  L.  T.  N.  S.  599,  26  Week.  Rep. 
*  This    question    is    discussed    by  232.      See  Westlake,  Private  Interna- 

Westlake,  Private  International  Law   tional  Law   (1880),  §  219. 
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icil. — So  far  as  concerns  assignability  and  taxability,  the  \a\v 
to  ■which  commercial  paper  is  subject  is  the  law  of  the  party 
beneficially  interested.^  The  mode  of  assignment  has  been 
already  noticed.  The  law  of  the  creditor's  domicil  ordinarily 
governs.  ^ 

462.  Process  determined  by  lex  fori. — In  some  of  the  Eu- 
ropean states,  special  process  is  granted  for  the  holders  of  com- 
mercial paper,  and  special  forms  of  arrest  allowed.  When  the 
right  to  use  such  process  is  made  part  of  the  bill  itself  (as  is 
waiver  of  stay  of  execution  in  some  of  our  American  states), 
then  it  is  dependent  on  the  law  tn  which  the  bill  is  subject' 
But,  practically,  process  must  be  molded  by  the  lex  fori,  as 
it  is  by  that  alone  that  such  process  can  be  put  in  actual  opera- 
tion.^ It  was  held,  however,  by  the  Supreme  Court  at  Berlin, 
on  July  10,  1860,  that  a  defendant,  sued  on  a  bill  of  exchange 
executed  by  him  in  America,  was  not  liable  to  commercial  ar- 
rest (Wechselliaft),  which,  by  the  German  Code,  is  part  of  the 
process  allowed  on  all  bills.*  As  has  been  seen,  the  holder 
may  have  different  claims,  and  different  grades  of  damages, 
against  drawer,  acceptor,  and  indorsers;  each  being  bound  by 
his  own  particular  local  law.* 

462V2-  Defenses  that  go  to  the  merits  dependent  on  place  of 
payment. — A  defense  that  goes  to  the  merits,  and  concerns  the 

^Ante,  §§  79,  80c.  A  conflict  has  arisen  in  Europe  as 
^Ante,  §  363;  post,  §  462a;  Hyatt  to  tlie  la-w  which  is  to  determine 
V.  Bank  of  Kentucky.  8  Bush,  193.  whether  the  holder  of  a  bill  of  ex- 
An  assignment,  without  indorse-  change  protested  for  default  of  pay- 
ment, in  a  state  wliose  laws  provide  ment  can  sue  the  indorsers  and 
that  "every  action  must  be  prose-  drawer  collectively,  or  must  proceed 
euted  in  the  name  of  the  real  party  against  them  singly.  In  Austria  the 
in  interest"  of  a  promissory  note,  proceedings  must  be  single;  In  Italy 
payable  there  to  order,  does  not  bar  they  may  be  collective.  Fiore  (Op. 
an  action  on  a  note  in  Massachusetts,  cit.  §  358)  argues  that  if  the  bill  has 
in  the  name  of  the  payee.  Foss  v.  been  made  in  Italy  and  then  indorsed 
X'titing,  14  Gray,  484.  in  Austria,  the  holder  of  the  bill  will 

1  Bar,  p.  313 ;  Heis6,  Handelsrecht,  have  a  collective  action,  even  against 
p.  140;  Renaud,  Wechselrecht,  Anm.  Austrian  indorsers.  But  he  holds 
16.  See  Behrend's  Wechselrecht,  that  if  the  bill  had  been  originally 
fToltzendorff's  Encye.  Leipzig,  1870,  made  in  Austria,  and  then  indorsed 
p.  441.  in  Italy,  the  holder  could  not  main- 

2  Bar,  p.  313.     Post,  §  747.  tain  a  collective  action  against  the 

3  Seuffert,   14,  p.  282.  drawer  and   Austrian   indorsers,  be- 
^Ante,  §§  450-4C0;  Story,  Confl.  L.    cause   an    assignor   cannot   transmit 

§§    304,   314,   and   cases   cited   above,  greater  rights  than  he  holds  himself. 

See  Westlake,   Private  International  Collective  action  against  the  Italian 

Law     (1858),    art.    227;    and    Boths-  indorsers,  he  holds,  may  be  exercised 

rhild  V.  Citrrie,  1  Q.  B.  43,  4  Perry  &  by  the  holder,  though  MassS's  opin- 

D.  737,  10  L.  J.  Q.  B.  N.  S.  77.  5  Jur.  ion    is    opposed    to    this    conclu.=!ion. 

8G5.  Droit  Com.  No.  625. 
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mode  of  performance,  is  to  be  determined  in  accordance  with 
the  law  of  the  place  of  payment.  ^  It  is  otherwise  as  to  defenses 
purely  processual.     These  are  determined  by  the  lex  fori.^ 

462a.  Right  of  indorsee  or  assignee  to  bring  action;  sufficien- 
cy of  indorsement  or  assignment. — Assuming  that  the  character 
and  substantive  rights  of  an  assignee  or  indorsee  of  an  instru- 
ment have  been  ascertained,  the  question  whether  he  may  main- 
tain an  action  in  his  own  name  to  enforce  those  rights  clearly 
relates  to  the  remedy,  and  is  therefore  governed  by  the  lex 
fori. '  For  example,  if  the  lex  fori  declares,  in  effect,  that  the 
iissigTiee  of  a  non-negotiable  instrument  cannot  maintain  an  ac- 
tion thereon  in  his  own  name,  it  undoubtedly  governs,  vdthout 
reference  to  the  law  of  the  place  where  the  instrument  was 
made  and  payable,  or  where  it  was  indorsed  and  transferred; 
but  the  question  arises  as  to  what  law  determines  the  character 
of  an  instrument  as  negotiable  or  otherwise  for  the  purposes  of 
the  law  of  the  forum  in  this  respect.  Some  of  the  cases  hold, 
or  at  least  assume,  that  this  question  also,  as  well  as  the  ulti- 
mate question  upon  which  it  bears,  is  to  be  determined  by  the 
law  of  the  forum.  ^  The  better  opinion,  however,  seems  to  be 
that  the  law  of  the  place  where  the  bill  or  note  is  made  and 
payable,  or,  if  the  two  are  different,  the  law  of  the  place  of 
payment,  determines  the  character  of  the  instrument  as  negoti- 
able or  otherwise  for  the  pui-poses  of  the  law  of  the  forum  defin- 

i-Brabston  v.   Gibson,  9  How.  263,        iUilne  v.   Gi-aham,   1   Barn.  &   C. 

13  L.  ed.  131.     Post,  §§  519  et  seq.  192,  2  Dowl.  &  R.  293,  1  L.  J.  K.  B. 

See  also  ante,   §§  fl^^Sld-  gj     jsank  of  United  States  v.  Don- 

^-Ruggles  v.  Aeeler,  3  Johns.  261,        '       „  „  / 

3  Am.  Dec.  482;  Jones  v.  Jones,  18  ™«'^3/.  8  Pet.  361,  8  L.  ed.  974;  Hakes 

Ala.  248.      Post,  §  542.  v.   National  Bank.  61   111.   App.  501; 

Roads  V.  Webb,  01  Me.  406,  64  Am. 

^Foss    V.    Nutting,    14    Gray,    484;  St.  Rep.  246,  40  Atl.  128;   Warren  v. 

Lodge  v.  Phelps,  1  Johns.  Gas.  139,  Gopelin,  4  Met.  594;  Lodge  \\  Phelps, 

2  Cai.  Gas.  321;  Jordan  v.  Thornton,  1   Johns.  Gas.   139,  2  Gai.  Gas.  H21  ; 

7  Ark.  231,  44  Am.  Dec.  546.     This  Logue  v.  SmiUi,  Wright   (Ohio)    10; 

is  also  assumed  by   the  cases   cited  Woods    v.    Ridley,    11    Humph.    194 

in  the  other  notes  to  this  section.  (obiter). 
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ing  the  persons  who  may  maintain  the  action."  This,  however, 
is  upon  the  assumption  that  the  law  of  the  place  of  payment 
does  not  conflict  with  the  law  of  the  place  of  indorsement ;  and  it 
would  seem  that,  in  ease  of  such  a  conflict,  the  law  of  the  place 
of  indorsement  ought  to  govern.*  The  question,  however,  as  to 
the  governing  law  with  respect  to  the  negotiability  of  an  instru- 
ment as  affecting  the  right  of  the  indorsee  to  maintain  an  action 
thereon  in  his  own  name  is  not  so  important  now  as  formerly, 
since,  in  most  jurisdictions,  the  indorsee  or  assignee  may  no^^• 
maintain  an  action  in  his  own  name,  whether  the  instrument  be 
negotiable  or  not,  assuming  that  the  indorsement  is  valid  and 
sufficient  to  transfer  to  him  the  substantive  rights  of  the  as- 
signor or  indorser. 

The  question  next  arises  as  to  the  governing  law  with  respect 
to  the  validity,  form,  and  sufiiciency  of  the  indorsement  or  as- 
signment. In  considering  this  subject  it  is  important  to  bear 
in  mind  how,  and  between  what  parties,  the  question  arises.  It 
may  arise  between  the  indorser  and  indorsee,  and  relate  to  the 
liability  of  the  former  to  the  latter ;  or  it  may  be  a  question  be- 
tween them  as  to  the  title  and  ownership  of  the  instrument,  or, 
if  it  has  been  paid,  the  proceeds  of  the  same.  In  either  case  it 
seems  clear,  upon  principle,  that  the  law  of  the  place  of  indorse- 
ment should  govern,  and  that  seems  to  be  the  effect  of  the  de- 
cisions when  the  cases  are  properly  discriminated.* 

^Bowne    v.    Olcott,    2    Root,    353;  ment  being  specified,   one  who  took 

Lockwood  V.  Lindsey.  6  App.   D.   0.  the  same  by  indorsement  in  Virginia 

396;   Richards  v.  Barlow,   140  Mass.  may  maintain   an   action  thereon  in 

218,  6  N.  E.  68;  Stix  v.  Mathews,  63  North     Carolina,     without     proving 

Mo.  371,  75  Mo.  96;  Beddick  v.  Jones,  that  it  was  negotiable  by  the  law  ol 

28  N.   0.    (6  Ired.  L.)    107,  44  Am.  Virginia.    Grace  v.  Hannah,  51  N.  C. 

Dec.  68;   Grace  v.  Hannah,  51  N.  C.  (6   Jones.   L.)    94.     The   decision  is 

(6  Jones,  L.)   94;  Corbin  v.  Planters  upon   the   ground   that   North   Caro- 

Nat.  Bank,  87  Va.  661,  24  Am.   St.  lina   was   the   locus   contractus,   and 

Rep.  673,  13  S.  E.  98.  not  that  it  was  the  forum. 

«  It  has  been  held,  however,  that  ^Alcock    v.    Smith     [1892]     1    Ch. 

if  a  note  is  negotiable  in  North  Caro-  238,  06  L.  T.  N.  S.  126. 

lina,  where   made,  no  place  of  pay-  As  to  the  general  question  of  the 
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The  question  with  respect  to  the  validity  and  sufficiency  of 
the  indorsement,  however,  often  arises  between  the  indorsee  and 
the  primary  obligor  (i.  e.,  the  maker  or  acceptor.  J  And  a  pos- 
sible conflict  may  exist  between  the  law  of  the  place  of  payment 
of  the  bill  or  note,  the  law  of  the  place  of  indorsement,  and  the 
law  of  the  forum.  It  has  been  held  that  the  question  whether 
an  indorsement  in  blank  can  be  varied  by  parol  evidence  that  it 
was  only  for  the  purposes  of  collection  pertains  to  the  remedy, 
and  is  therefore  governed  by  the  lex  fori.^  For  the  most  part, 
however,  the  cases  either  expressly  or  impliedly  eliminate  the 
lex  fori  as  the  governing  law  with  respect  to  the  sufficiency  of 
the  indorsement.  As  between  the  law  of  the  place  of  payment 
of  the  bill  or  note  and  the  law  of  the  place  of  indorsement,  there 
is  a  decided  conflict  among  the  decisions.  The  weight  of  au- 
thority, however,  seems  to  tend  toward  the  law  of  the  place  of 
payment,  upon  the  ground  that  the  maker  or  acceptor,  as  the 
case  may  be,  undertalces  to  pay  the  payee,  or  his  order,  by  an 
indorsement  valid  according  to  the  law  of  the  place  of  pay- 
ment. '      This  result  is  not  necessarily  inconsistent  with  the  rule 

substantive   liability    of   the   drawer  to   sue   in   his   own   name,   notwith- 

or   indorser   to  a   subsequent   party,  standing  that  the  indorser  (who  was 

see  ante,  §  449b.  also  the  drawer  and  payee)   and  the 

^Downer  v.  Chesehrough,  36  Conn,  indorsee  were,   at  the  time  the  bill 

80,  4  Am.  Rep.  29.  wag  made  and  indorsed,  subjects  of 

But  see  contra,  Baxter  Nat.  Bank  France,   and  domiciled  and  resident 

V.  Talbot,  154  Mass.  213,  13  L.  R.  A.  in  that  country.     The  court  express- 

.52,  28  N.  E.  163.  ly    refrained    from    expressing    any 

'  In  Lehel  v.  Tucker,  L.  R.  3  Q.  B.  opinion  as  to  the  rights  of  the  in- 
77,  37  L.  J.  Q.  B.  N.  S.  46,  17  L.  T.  dorsee  against  the  indorser,  either  in 
N.  S.  244,  8  Best  &  S.  830,  it  was  England  or  France.  The  decision  is 
held  that  an  indorsee  could  maintain  upon  the  ground  stated  in  the  text, 
an  action  in  England  upon  a  bill  of  In  Bradlaugh  v.  De  Rin,  L.  R.  3 
exchange  payable  to  order,  drawn,  C,  P.  538,  L.  R.  3  C.  P.  286,  37  L.  J. 
accepted,  and  payable  in  England,  if  C.  P.  N.  S.  146,  18  L.  T.  N.  S.  904, 
the  indorsement  was  valid  by  the  16  Week.  Rep.  1128,  the  majority  of 
law  of  England,  although  it  was  the  court,  upon  a  state  of  facts  sub- 
made  in  France,  and  by  the  law  of  stantially  like  that  involved  in  the 
France  gave  no  right  to  the  indorsee  preceding  case,  except  that  the  bill 
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that  refers  the  sufficiency  of  the  indorsement  to  tlie  law  of  the 
place  where  it  was  made,  so  far  as  it  affects  the  respective  rights 
of  the  indorser  and  indorsee  to  the  instrument  itself,  or  its  pro- 
ceeds when  collected,  since  the  maker  or  acceptor  niay,  under 
some  circumstances,  be  legally  discliarged  by  payment  of  the 

was  drawn  in  France,  and  not  in  eide  the  question  as  to  whether  or 
England,  held  that  the  indorsee  could  not,  where  a  bill  is  indorsed  in  dif- 
not  maintain  the  action.  Montague  ferent  countries,  the  indorsement 
Smith,  J.,  dissented,  taking  the  view  must  be  in  every  case  in  conformity 
that  the  case  was  governed  by  the  de-  with  the  law  of  the  country  in  whicli 
cision  in  the  previous  case.  Brad-  the  indorsement  takes  place,  I  should 
laugh  V.  De  Rin  was  reversed  in  the  certainly  take  time  to  consider  be- 
excliequer  chamber  (L.  R.  5  C.  P.  fore  I  came  to  the  conclusion  that 
473,  39  L.  3.  C.  P.  X.  S.  254,  22  L.  T.  that  was  the  law." 
N.  S.  623,  18  Week.  Rep.  931),  but  The  point  was  not  decided  in 
the  reversal  was  not  vipon  a  question  Trimbey  v.  Yif/nier.  1  Bing.  N.  C. 
of  law,  but  upon  a  question  of  fact  151,  4  Moore  &  S.  695,  6  Car.  &  P. 
as  to  the  law  of  France  upon  the  25,  3  L.  J.  C.  P.  N.  S.  246,  where  it 
subject.  was  held  that  the  holder  of  a  note 
In  Re  Marseilles  Extension  R.  <6  made  in  Prance,  and  there  indorsed 
Land  Co.  L.  R.  30  Ch.  Div.  598,  55  in  blank,  could  not  recover  against 
L.  J.  Ch.  N.  S.  116,  bills  of  exchange  the  maker  in  England,  since  the  de- 
were  drawn  in  France  by  a  domiciled  cision  appears  to  be  upon  tlie  ground 
Frenchman  in  the  French  language,  that  the  law  of  France  governed,  not 
but  in  English  form,  on  an  English  merely  because  the  note  was  in- 
company,  which  duly  accepted  them,  dorsed  there,  but  because  it  was  made 
The  drawer  indorsed  the  bills  and  there,  and  no  place  of  payment  was 
sent  them  to  an  Englishman  in  Eng-  specified  in  the  note, 
land.  It  was  held  that  the  acceptor  In  Everett  v.  Vendryes,  19  N.  Y. 
could  not  dispute  his  liability  upon  436,  it  was  held  that  the  form  of 
the  ground  that  the  indorsement  was  an  indorsement  of  a  bill  of  exchange 
informal  according  to  Frencli  law.  drawn  and  indorsed  in  New  Granada. 
The  decision  is  upon  the  ground  that,  but  addressed  to  a  corporation  resi- 
as  regards  the  drawer,  the  bill,  be-  dent  in  New  York  and  subsequently 
ing  in  English  form,  was  an  Eng-  payable  there,  and  the  sufficiency  of 
lisli  bill.  The  court  was  not  called  the  indorsement  to  transfer  the  title 
upon  to  decide  whether  an  indorse-  to  the  indorsee,  were  to  be  deter- 
ment in  France  of  such  a  bill  by  a  mind  by  the  law  of  New  York,  rather 
person  other  than  the  drawer  would  than  by  the  law  of  New  Granada,  as 
have  to  conform  to  the  law  of  between  the  drawer  and  the  indorsee, 
France  in  order  to  entitle  one  claim-  though  it  was  admitted  that,  as  be- 
ing the  bill  under  or  through  such  t^^•een  the  indorser  and  Indorsee, 
an  indorsement  to  maintain  an  ac-  the  law  of  New  Granada,  as  the 
tion  thereon  in  England.  Pearson,  place  where  the  contract  of  indorse- 
J..   srid.  however: 


igland.      Pearson,   place  where  the  contract  oi  inao 
"If  I  had  to  de-    ment  was   made,   would  govern. 
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instrument  to  a  holder  who  could  not  maintain  his  title  to  the 
instrument  as  against  the  indorser.* 

462b.  Joining  primary  and  secondary  obligors. — The  question 
as  to  the  right  to  join  the  primary  and  secondary  obligors  in  a 
single  action  clearly  pertains  to  the  remedy,  and  is  governed  by 
the  law  of  the  forum,  ^  though  when  the  right  in  this  respect  de- 
pends upon  the  negotiable  character  of  the  instrument,  it  may 
be  a  question  as  to  what  law  determines  its  character  in  that  re- 
spect for  the  purposes  of  the  law  of  the  forum  on  this  point.  ^ 

463.  Interpretation  provable  by  usage. — The  verbal  interpre- 
tation of  a  bill  is  subject  to  the  same  rules  as  we  have  already 
noticed  as  applying  to  the  interpretation  of  other  foreign  docu- 
ments. The  question  is,  What  is  the  sense  in  which  the  par- 
ties used  the  controverted  terms  ?  For  this  purpose,  usages  to 
which  they  may  be  supposed  to  be  familiar  may  be  proved,* 
though  this  can  only  affect  parties  with  notice.^  But  whether 
such  evidence  is  admissible  depends  iipon  the  lex  fori.  Thus, 
the  lex  fori  decides  whether  a  blank  indorsement  can  be  ex- 
plained by  parol.* 

463a.  Collateral  effect  of  instrument. — There  is  some  conflict 
between  the  views  of  the  courts  of  different  jurisdictions  upon 
the  question  whether  the  giving  and  acceptance  of  a  negotiable 
instrument  operate  as  a  payment  of  an  antecedent  indebtedness ; 

8  This  distinction  is  brought  out  3  Wharton,  Ev.  §  1059 ;  Downer  v. 
in  Alcock  V.  Smith  [1892]  1  Ch.  238,    Chesebrough,  36  Conn.  39,  4  Am.  Rep. 

c^  T     rn    T,T    o    1  Of         J    m        4.-i  29.     As  to  how  far  the  date  may  tie 
66   L.  T.  N.   S.    126,   and  Everett  v.  .    ,  ,  ,  j.     es  ati    At^ 

'  varied  by  parol,  see  ante,  §§  411,  433, 

Vendryes,  19  N.  Y.  436.  457.         •'  i-        ' 

litfia;  V.  State  Bank,  13  Ind.  .521 ;  The     cosmopolitan     character     of 

Smith  V.  Munde  Nat.  Bank,  29  Ind.  bills  of  exchange  causes  them  to  be 

._„  couched  in  terms  which  are  simple, 

concise,  and  even  elliptical.   Brocher, 

2  In   Mix  V.   State  Bamk,   13   Ind.  in   Revue   de   droit   int.    1874,    p.    7. 

521,    the    subsidiary    question    also  The   words    are    purely   traditional; 

seems  to  have  been  determined  by  the  ^^^Y   represent,    not   so    much    what 

,       ,     .  they  signify  in  our  present  use,  but 

ex  Jon.  what  they  signified  at  the  time  they 

were  adopted  for  this  particular  pur- 

^Anle,  §  433;  post,  §  767;  Whar-  pose.     Ihid.     The  international  char 

ton.  Ev.  §§  958-971.  acter  of  commercial  paper  is  ably  dis- 

2  Wharton.  Ev.   §   1069.  cussed  by  Brocher,  Ihid.,  pp.  7,  196. 
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and  it  sometimes  becomes  necessary,  therefore,  to  determine 
which  view  shall  prevail.  Here  there  is  a  choice  between  the 
law  of  the  forum,  the  substantive  law  of  the  negotiable  instru- 
ment (i.  e.,  the  law  of  the  place  of  payment),  and  the  substan- 
tive law  of  the  antecedent  contract.  The  law  of  the  forum  may, 
however,  be  eliminated/  In  Massachusetts^  it  has  been  ex- 
pressly held  that  the  substantive  law  of  the  antecedent  debt, 
rather  than  that  of  the  bill  or  note,  governs.  In  the  case  re- 
ferred to  the  note  was  made  and  payable  in  Massachusetts,  and 
the  antecedent  contract  was  made  and  payable  in  New  York. 
The  court  held  that,  while  the  note  would  have  been  interpreted 
and  given  effect  according  to  the  law  of  Massachusetts,  if  the 
question  had  arisen  in  an  action  upon  the  note,  its  effect  as  a 
payment  of  the  antecedent  indebtedness  was  to  be  determined  by 
the  law  of  New  York.  It  has  been  intimated,  but  not  decided, 
in  Minnesota,  however,  that  the  substantive  law  of  the  note, 
rather  than  of  the  antecedent  indebtedness,  governs.* 

Assuming  that  by  the  governing  law,  whichever  it  may  be, 
the  effect  of  the  note  as  payment  of  an  antecedent  indebtedness 
depends  upon  the  negotiability  of  the  note,  its  character  in  that 
respect  is  clearly  determinable  by  the  substantive  law  of  the 
note  {i.  e.,  the  law  of  the  place  of  payment).* 

The  question  whether  a  check  drawn  in  one  state  upon  a  bank 
in  another  operates  as  an  assignment  fro  tanio  of  the  drawer's 
deposit  is  to  be  determined  by  the  law  of  the  state  where  the 
bank  is  situated  (i.  e.,  the  law  of  the  place  of  payment  of  the 
check),  rather  than  by  the  law  of  the  state  where  the  check  is 
drawn. ' 

i-Thomson-3ouston  Electric  Co.  v.  Palmer,   52   Minn.    174,   38   Am.    St. 

Palmer,   52   Minn.    174,    38   Am.   St.  Rep.  536,  53  N.  W.  1137. 

Rep.  536,  53  N.  W.  1137;  yowcZeef  V.  iAlford    v.    Baker,    53    Ind.    279; 

Therasson,  3  Pick.  12.  Lindeman  v.  Roseiifleld,  67  Ind.  246, 

iTarbox  v.  Ghilds,  165  Mass.  408,  33   Am.   Rep.   79. 

43  N.  E.   124.  ^Xalional    Bank    v.    Indiana    Bkg. 

^Thomson-Houston  Electric  Co.  v.  Co.  ]  14  111.  483,  2  N.  E.  401;  Abt  v. 
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464.  Accommodation  indorser  bound  by  law  of  place  in  which 
paper  is  to  operate. — An  accommodation  indorser  lends  his 
name  for  the  purpose  of  giving  strength  to  paper  whose  place 
of  payment  and  other  incidents  are  already  settled  by  the  law 
to  which  it  is  subject,  which  is  the  law  of  the  place  of  payment 
by  the  party  whom  the  accommodation  indorser  purposes  to 
aid.  *  Thus,  it  has  been  ruled  by  the  Supreme  Court  of  the  Unit- 
ed States  that  the  acceptance  of  a  draft  dated  in  one  state  and 
drawn  by  a  resident  of  such  state  on  a  resident  of  another,  and 
by  the  latter  accepted  without  funds  and  purely  for  the  ac- 
commodation of  the  former,  and  then  returned  to  him  to  be 
negotiated  in  the  state  where  he  resides,  and  the  proceeds  to 
be  there  used  by  him,  he  providing  for  its  payment,  is,  after 
it  has  been  negotiated  and  in  the  hands  of  a  bona  fide  holder 
for  value  and  without  notice  of  equities,  to  be  regarded  as  a 
contract  made  in  the  state  where  the  draft  is  dated  and  drawn, 
even  though  by  the  terms  of  the  acceptance  the  draft  is  payable 
in  the  state  where  the  acceptor  resides.^ 

American    Trust    &    Sav.  Banh,    159  expressed  in  the  paper  itself,  is  that 

III.  467,  50  Am.  St.  Rep.  175,  42  N.  w^ich  is  determined  by  the  law  of 

,-,    „-„     . «.      .        nn   Tl^  li         ofn  the  place  where  the  bill  of  exchange 

E.   856,  Affirming  57   111.  App.  369;  ^^/^^^^_     pj^^^^  Op.  cit.  §  347. 

Pabst  Brewing  Co.  v.  Beeves,  42  111. 

App.  154.  The    question   in    Tilden   v.    Blair 

was  whether  the  rate  at  which  the 
1  See  Weil  v.  Lange,  6  Daly,  549.   draft    was    discounted    rendered    it 
'Tilden  V.  Blair,  21  Wall.  241,  22    ^^^^^         ^„^  ^^^  ^„„rt,  having  held, 
L.  ed.  632.  j.  *  j    •      x,      j.     ^     ..    4.   j.t 

The  lex  loci  contractus  determines,  ^s  stated  in  the  text,  that  the  ac- 
accordincr  to  the  French  and  Italian  eeptor's  contract  was  made  in  the 
Codes,  the  question  whether  an  ac-  gtate  where  the  draft  was  discounted, 
commodation    drawer    is    personally  jj^^     ^j^^     j^^     ^j     ^^^^ 

bound  as  against  the  holder  and  the      ''''  ,,       ,  .    ^,        ,    , 

indorsers;  and  it  determines,  also,  rather  than  the  law  of  the  state 
the  delay  permitted  in  presenting  the  where  the  draft  was  payable,  by  vir- 
bill  for  acceptance.  By  the  same  tue  of  the  rule,,  well  established  in 
Codes,    also,    if   the    drawer    is    di_s-  ^^^^  ^^^ 

charged  from  responsibility  when,  m  '^ 

the  case  of  a  neglect  of  protest,  he  presumed  to  have  contracted  with 
proves  that  he  had  made  provision  reference  to  a  law  that  will  uphold, 
for  payment  at  the  proper  time,  this  rather  than  one  that  will  invalidate, 
law  will  prevail,  tliough  the  law  of  ^^^^^  contract.  See  further,  on  this 
the  place  where  the  bill  is  payable  i^i-iici, 

is  to  the  contrary.  The  reason  given  Pom*.  ?"«*.  §  510h,  and  particularly 
for  this  is  that  the  obligation  of  the  Jewell  v.  Wright,  30  N.  Y.  259,  86 
drawer  is,  in  this  respect,  conditional.   Am.  Dec.  372,  and  Dickinson  v.  Ed- 

^er^hTtcl^'^nSr^that*  the  --''•''   "   ^-   ^-   ^^3,   33   Am.   Rep. 
holder  will  present  it  for  acceptance    671,  there  cited;  and  ante,  §  447a. 
at  a  proper  time,  which,   when  not 
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d.  Insurance. 

465.  Insurers  engagements  determined  by  place  of  principal 
insurer. — The  law  defining  the  insurer's  engagements  is  that 
of  the  place  where  the  corporation  issuing  the  policy  has  its 
seat ;  and  where  the  loss,  if  it  be  incurred,  is  to  be  paid.  When 
the  policy  is  procured  by  correspondence,  or  through  the  ac- 
tion of  an  agent,  this  rule  obtains,  in  all  cases  in  which  the 
agent  has  no  power  to  conclude  the  insurance,  but  refers  the 
matter  to  the  principal  for  decision.^  It  is  also  held  that  the 
insurer  will  be  liable  on  the  policy  when  good  by  the  law  of  the 
state  where  the  insurance  has  its  seat,  though  bad  by  the  law  of 
the  state  where  the  thing  insured  is  situated.^     Hence,  when  a 

lAraie,    §    146;    Pattison   v.    Mills,  insurance   or    continued   undertaking 

1  Dow  &  C.  342,  2  Bligh,  N.  R.  519,  of  the  risk  being  in  England.      Tlie 

31   Revised  Rep.   49,   3   Wilson  &   S.  interpretation    of    the    contract    and 

-.218;    Good  V.    Good,  33  Beav.   314,  3  liability   of   the   insurers    (especially 

New  Reports,  275,  33  L.  J.  Ch.  N.  S.  as    to    interest)    are    therefore   gov- 

273,    9    ,Tur.    N.    S.    1335;    Dent    v.  erned  by  the  law  of  England.      Par- 

Smith,   L.  R.  4  Q.   B.   432,   38  L.  J.  l;en,  v.  Royal  Exeh.  Assur.  Co.  8  Dun- 

Q.  B.  N.  S.  144,  20  L.  T.  N.  S.  868,  lop,  B.  &  M.  365.   Where  the  agents 

17  Week.  Rep.  646;  Sun  Mut.  Ins.  Co.  had  authority  to  bind  the  company, 

V.    Wright,    23   How.   412,    16   L.    ed.  by    entering    into    contracts    without 

529;    though   see   Oriswold  v.    Union  reference    to  the  head  office,  the  con- 

]{ut.   Ins.    Co.    3    Blatchf.    231,    Fed.  tract    was   held   to   be   made   at   the 

Gas.  No.  5,840.  place   where  the   agency  Avas   estab- 

^Ante,  i  iOS;  Dent  V.  Smith,  Jj.B..  lished.       St.    Patrick    Assur.    Co.    v. 

4  Q.  B.  414,  38  L.  J.  Q.  B.  N.  S.  144,  Brehtier,  8  Rhaw,  51 ;  iliUs  v.  Alhion 

20  L.  T.  N.   S.   868,   17   Week.  Rep.  Ins.  Co.  5  Shuw,  930,  6  Shaw,  409,  ;i 

046;  Hyde  v.  Ooodnoio,  3  N.  Y.  266;  Wilson   &   S.   218,   1   Dow  &   C.   342. 

Western  v.  Genesee  Mut.  Ins.  Go.  12  Cf.  as  to  jurisdiction,  Douglas,  E.  d: 

N.     Y.     263.        But     such     company.  Go.  v.   Palmer,   5   B.   S.  499,  Hailes, 

though    responsible,    cannot,    in    the  748;     Haldame    T.     York    Bys.     Go. 

state  where  the  insured  property  ex-  M.  4818 :  Bishop  v.  Mersey  &  C.  'Nav. 

ists,  recover  the  premium,  as  the  ob-  &  Steam  Go.  8  Shaw,  558. 

ligation  to  pay  the  premium  is  sub-  "In    Cook   v.    Greenock   Ins.   Go.   5 

ject  to  the  state  where  it  was  made,  Dunlop,  B.  &  M.  1379,  the  verdict  of 

and    by    such    state    the    transaction  a  jury,  in  an  action  against   Scotch 

was  illegal.     That  the  place  of  ratifi-  insurers   at   the   instance   of   foreign 

cation  is  the  place  of  contract,   see  owners,  was  set  aside  on  the  ground 

ante,  §  418-J.  that   the   jury   had   given   weight   to 

"It  was  held."  says  Guthrie,  in  his  the  usage  or  understanding  as  to  sea- 
note  to  Savigny  (p.  215),  "that  a  worthiness  at  the  domicil  of  the  own- 
contract  of  insurance  on  the  life  of  ers,  which  was  different  from  that 
a  domiciled  Scotchman  with  an  Eng-  at  the  place  of  the  insurer's  business, 
lish  company  was  an  English  con-  But  it  does  not  appear  that  in  thai; 
tract,  in  respect  that,  though  it  was  case  the  doctrine  above  stated  was 
made  through  the  company's  agents  fu"y  adopted,  some  of  the  judges 
at  Edinburgh,  the  agents  had  no  seeming  to  construe  the  contract  by 
power  to  bind  the  company,  the  pro-  the  general  usage  of  trade,  and  others 
posals  for  insurance  and  the  policy  by  the  usage  of  the  place  of  con- 
in  the  English  form  being  merely  tract." 
transmitted   through  them,   and  the 
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local  agent  negotiates  a  policy,  he  having  no  power  to  act,  but 
being  obliged  to  refer  all  disputed  matters  (e.  g.,  waiver  of 
nonpayment  of  premium)  to  his  principal,  then  the  law  which 
determines  the  insurer's  duties  is  that  of  the  place  of  the  in- 
surer's principal  office,  where  the  disputed  points  are  decided, 
and  whence  the  policy  issues.  The  insurance  contract  is  gov- 
erned by  the  laws  of  the  latter  state,  and  cannot  be  affected  by 
the  laws  of  the  state  where  the  policy  was  delivered.^ 

Emerigon,  *  on  this  topic,  remarks :  Insurance  contracts 
executed  by  French  parties  in  a  foreign  land  will  be  judged 
according  to  French  law;  as  the  law  of  their  country  (by  the 
French  Code)  adheres  everywhere  to  contracting  parties.  But 
insurance  contracts  executed  abroad  by  a  Frenchman  with  for- 
eigners are  governed  by  the  law  of  the  place  where  the  insur- 
ance is  made.  The  same  principle  applies  when  a  Frenchman 
abroad  undertakes  the  business  of  an  insurer  abroad. 

In  Germany  the  business  practice  is  to  regard  as  operative 
the  local  law  of  the  place  where  an  insurance  company  has  its 
office,  and  from  which  it  issues  its  policies.  * 


aShatiuclc  v.  Mutual  L.  Ins.  Go.  4 
Cliff.  598,  Fed.  Cass.  Xo.  12,715;  Des- 
ntwses  V.  Mutual  lien.  L.  Ins.  Go.  1 
Ins.  L.  .J.  026.  Fed.  Cas.  Xo.  3,821; 
Hun  Mut.  Ins.  Go.  v.  Wright,  23  How. 
412,  16  L.  cd.  529;  Riise  v.  Mutual 
Ben.  L.  Ins.  Go.  23  N.  Y.  521 ;  Todd 
V.  State  Ins.  Go.  3  W.  N.  C.  330,  33 
Phila.  Leg.  Int.  239 ;  Glay  F.  &  M.  Ins. 
Co.  V.  Huron  Halt  &  Lumber  Mfg.  Go. 
31  Mich .  346 ;  Hpratley  v.  Mutual  Ben. 
L.  Ins.  Go.  11  Bush,  443;  Quinn  v. 
Manhattan  h.  Ins.  Go.  28  La.  Ann. 
135.  See  ante,  %  418%  See,  how- 
ever, May,  Ins.  §  66;  Bliss,  Life  Ins. 
2d  ed.  §  362;  Schwartz  v.  Oermania 
L.  Ins.  Go.  18  Minn.  448,  Gil.  404,  as 
indicating  that  the  place  of  delivery 
of  policy  determines  the  law.  In 
Daniels  v.  Hudson  River  F.  Ins.  Co. 
12  Ciish.  416,  59  Am.  Dec.  192,  it  was 
held  that  a  contract  by  the  president 
of  a  company  in  one  state,  not  to  be 
valid  until  countersigned  by  an  agent 
in  another  state,  was  subject  to  the 
law  of  such  other  state.  This  is  on 
the  same  principle  as  the  text.  In 
Grangers'  L.  Ins.  Go.  v.  Brown,  57 
Miss.'  308,  34  Am.  Rep.  446,  it  is 
held  that  the  place  of  payment  de- 
termines interest. 


<  Traits  des  Assur.  i.  chap.  iv.  §  S. 

5Voigt's  Arehiv.  fiir  Handelsrecht, 
1858,  i.  p.  210. 

In  Harper's  Magazine  for  January, 
1881,  it  I  is  stated  that  in  Great 
Britain  and  Ireland  1,935  millions  of 
dollars  are  insured  on  810,000  lives ; 
in  the  United  States,  2,705  millions 
on  1,100,000  lives.  The  income  of 
the  American  companies  is  stated  to 
be  $80,000,000,  "a  sum  equal  to  twice 
the  American  tobacco  crop  of  the 
year,  and  to  more  than  the  entire 
potato  crop."  The  greater  part  of 
this  business  is  done  by  extraterri- 
torial agencies.  Recent  statutes  im- 
posing territorial  restrictions  on  such 
companies  are  noticed  in  same  jour- 
nal, p.  276. 

In  Shalttick  v.  Mutual  L.  Ins.  Go. 
4  Cliff.  608,  Fed.  Cas.  No.  12,715, 
Clifford,  J.,  said:' 

"Contracts  of  insurance  are  com- 
pleted when  the  proposals  of  the  one 
party  have  been  accepted  by  the 
other  by  some  appropriate  act  signi- 
fying such  an  acceptance;  and  it  fol- 
lows from  that  rule  that  the  place  or 
seat  of  the  contract  is  the  place 
where  it  was  accepted.  Consequently, 
if  an  agent  appointed  in  a  state  other 
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466.  Otherwise  as  to  agencies  with  power  to  act. — An  insurer, 
however,  doing  biisiness  in  a  particular  state  by  an  agency 
with  power  to  act,  puts  itself  by  so  doing  under  the  control  of 
such  state  law.     The  agency  then  becomes  the  seat  of  the  obli- 


than  that  which  chartered  the  com- 
pany, and  in  which  the  company  ha.s 
its  home  office,  forwards  the  requisite 
papers  to  that  office,  and  a  policy  is 
thereupon  executed  there,  and  mailed 
directly  to  the  applicant,  the  con- 
tract is  a  contract  made  in  the  statii 
where  the  home  office  is  situated ;  and 
since  the  acceptance  of  the  proposals 
is  the  test  of  completion,  it  follows 
that  a  transmission  of  the  policy  by 
niail  to  the  agent,  to  be  delivered  bj' 
him  to  the  applicant,  if  the  policy 
conforms  in  all  respects  to  the  pro- 
posals, would  have  the  like  effect, 
unless  by  the  terms  of  the  policy  it 
was  not  to  be  binding  until  it  was 
countersigned  by  the  agent  who  for- 
w,n.rded  the  proposals.  May,  Ins. 
I  66 ;  Hyde  v.  Goodnow,  3  N.  Y.  266 ; 
Huntley  v.  Merrill,  32  Barb.  626; 
Western  v.  Genesee  Mut.  Ins.  Go.  12 
N.  Y.  203." 

In  Desmazes  v.  Mutual  Ben.  L. 
Ins.  Go.  7  Ins.  L.  J.  926,  Fed.  Cas. 
No.  3,821,  the  same  judge,  on  a  case 
presenting  similar  features,  said: 

"The  seat  of  the  continuous  busi- 
ness of  the  corporation  was  at  New- 
ark, and  the  contract  was  made  and 
was  to  be  performed  there,  and  must 
be  interpreted  by  the  law  of  the 
place  where  it  was  made.  Savigny, 
Guthrie's  ed.  175;  Ex  parte  Heidel- 
hack,  2  Low.  Dec.  532,  Fed.  Cas.  No. 
6,322;  Wharton,  Confi.  L.  §  426.  De 
cided  support  to  that  proposition  is 
also  found  in  another  section  from 
the  last-named  author,  in  the  words 
following:  'Where  an  agent  having 
no  power  to  complete  a  contract  ob- 
tains orders  in  a  foreign  state,  which 
orders  he  forwards  to  his  home  prin- 
cipal, who  accepts  and  fills  them,  the 
seat  of  the  contract  is  in  the  state 
in  Avhich  the  principal  resides,'  which 
is  the  exact  case  before  the  court. 
Wharton,  Confl.  L.  §  406;  Hyde  v. 
Goodnom,  3  N.  Y.  266;  Buckman  v. 
Jenks,  55  Barb.  469.  Insurance  con- 
tracts are,  in  general,  subject  to  the 


laws  of  the  place  where  the  policy  is 
issued,  and  where  the  corporation 
issuing  it  has  its  seat,  and  where  the 
loss,  if  it  be  incurred,  is  to  be  paid. 
When  the  policy  is  procured  by  cor- 
respondence, still  the  same  rule  ob- 
tains, nor  does  it  make  any  differenci^ 
whether  the  policy  is  sent  by  mail 
or  delivered  by  an  agent  to  the  party 
insured,  as  courts  will  presume  that 
the  contract  is  governed  by  the  law 
of  the  place  where  the  policy  was 
completed  and  issued.  Wharton. 
Confl.  L.  §  465;  Ruse  v.  Mutual  Ben. 
L.  Ins.  Co.  23  N.  Y.  516;  Parken  v. 
Royal  Exch.  Assur.  Co.  8  Dunlop,  B. 
&.  M.   372.     .  .     Authorities  to 

show  that  the  validity  of  a  contract 
is  to  be  decided  by  the  law  of  the 
place  where  it  is  made  are  numer- 
ous, and  it  is  clear  that  the  proposi- 
tion is  correct,  unless  it  was  agreed, 
either  expressly  or  tacitly,  that  it 
should  be  performed  in  some  place, 
and  then  the  general  rule  is  that  the 
contract  as  to  its  validity,  nature, 
obligation,  and  interpretation  is  to 
be  governed  by  the  law  of  the  place 
of  performance.  Green  v.  Collins,  3 
Cliff.  507,  Fed.  Cas.  No.  5,755;  Hill 
V.  flpear,  50  N.  H.  262,  9  Am.  Rep. 
205;  Story,  Confl.  L.  6th  ed.  §  242: 
Andren-s  v.  Pond,  13  Pet.  65,  10  L. 
ed.  61 ;  Don  v.  Li/ppmann,  5  Clark  & 
F.  13;  Penobscot  d  E.  R.  Co.  v.  Bart- 
lett,  12  Gray,  240,  71  Am.  Dec.  753: 
Meaqher  v.  .Aetna  Ins.  Co.  20  U.  C. 
Q.  B.  607.  When  the  agents  have 
authority  to  bind  the  company  by 
entering  into  contracts  without  refer- 
ence to  the  head  office,  the  contract 
is  held  in  many  cases  to  be  made  at 
the  place  where  the  agency  is  estab- 
lished, which  makes  it  necessary  to 
keep  in  mind  that  the  agent  in  this 
ease  had  no  such  authority,  and  that 
the  contract  was  made,  and  was  to 
be  performed,  at  the  office  in  the 
state  where  the  charter  was  granted. 
Daniels  v.  Hudson  Hirer  Ins.  Go.  12 
Cush.  422.  59  Am.  Dec.  192;  Kenne- 
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gation.^  And  where  the  insurance  is  made  dependent  on  the 
action  of  an  agent  in  a  particular  state,  by  whom  the  policy 
must  be  countersigned,  then  the  policy  is  subject  to  the  laws 
of  such  state.  ^  But  statutes  passed  for  the  purpose  of  making 
foreign  companies  liable  in  subordination  to  the  lex  situs, 
though  they  may  bind  courts  within  the  jurisdiction  of  the 
statutes,  cannot  internationally  affect  the  distinction  above 
stated.^ 

467.  In  suit  for  premium,  law  of  place  of  payment  controls. — 
When  the  insured  is  sued  by  the  insurer  for  the  premium,  the 
law  of  the  place  of  payment  controls,  which,  when  the  contract 
is  made  at  the  insured's  domicil  by  a  general  agent  with  full 
power  to  act,  is  such  domicil.-'  But  when  a  note  for  the  pre- 
mium is  forwarded  to  the  principal  office  in  another  state, 
then  the  latter  state  is  the  place  of  performance,  and  its  laws 
govern  the  claim.  ^  It  cannot  be  enforced  in  the  state  where 
the  premium  is  given,  if  the  company  be  prohibited  from  act- 
ing by  the  lex  fori.^ 

467a.  Where  contract  of  insurance  deemed  to  have  been  made. 

— As  will  be  shown  in  subsequent  sections,  the  law  of  the  place 
where  the  contract  of  insurance  is  deemed  to  have  been  made 
(i.  e.,  where  it  was  consummated)  has  been  applied  to  many, 

bee  Co.  V.  Augusta  Ins.  &  Bkg.  Co.  ment  of  a  policy  of  insurance,  sent 

6  Gray,  205;   Beehner  v.  Eagle  Ins.  by  mail  from  New  York,  where  the 

Co.  10  Gray,  134,  69  Am.  Dee.  308."  insured  resided,  to  a  creditor  in  an- 

lEniokerbocker  L.  Ins.  Co.  v.  Nor-  other  state,  is  governed  by  the  laws 

ton,   96   U.   S.   234,   24   L.   ed.   689;  of  New  York. 

Union  Mut.  L.  Ins.  Co.  v.  McMillen,  i  See  Bliss,  Life  Ins.  2d  ed.  §  302; 

24  Ohio  St.  67 ;  Young  v.  Hartford  F.  Rogers  v.  Charter  Oak  L.  Ins.  Co.  41 

Ins.  Co.  45  Iowa,  377,  24  Am.  Rep.  Conn.  97 ;  Heiman  v.  Phoenix  Mut.  L. 

784;  Schmidt  v.  Charter  Oak  L.  Ins.  Ins.  Co.  17  Minn.  153^  10  Am.  Rep. 

Co.  2  Mo.  App.  339.  154,  Gil.  127 ;  Cooper  v.  Pacific  Mut. 

"Daniels  v.  Hudson  River  F.  Ins.  L.  Ins.  Co.  7  Nev.  116,  8  Am.  Rep. 

Co.  12  Cush.  416,  59  Am.  Dee.  192;  705. 

Eeehner  v.  Eagle  Ins.  Co.   10  Gray,  ''Lamb  v.  Bowser,  7  Bias.  315,  372, 
131,   69  Am.   Dec.   308;   Pomeroy  v.  Fed.   Cas.  Nos.  8,008,   8,009.      Ante, 
Mamhattan  L.  Ins.   Co.  40   111.  398;  §  362.    See  American  Ins.  Co.  v.  Cut- 
Continental  L.  Ins.  Co.  V.  Webb,  54  ler,  36  Mich.  261. 
Ala.  688.  3Lamb  v.  Lamb,  6  Biss.  420,  Fed. 

sSee  Thwing  v.  Great  Western  Ins.  Cas.    No.    8,018.       See    Stewart    v. 

Co.    Ill   Mass.   93;    Morris   v.   Penn  'Northampton   Mut.   Live  Stock   Ins. 

Mut.  L.  Ins.  Co.  120  Mass.  503;  Co-  Go.  38  N.  J.  L.  436;   Union  Cent.  L. 

lumiia  Ins.  Go.  v.  Kinyon,  37  N.  J.  Ins.    Go.    v.    Thomas,    46    Ind.    44; 

L.  33.  Franklin  Ins.  Co.  v.  Louisville  &  A. 

In  Barry  v.  Equitable  Ins.  Co.  59  Packet  Co.  9  Bush,  690. 
N.  Y.  587,  it  was  held  that  an  assign- 
VoL.  II.  CoNFL.  OF  Laws — 64. 
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if  not  most,  of  the  questions  that  arise  with  respect  to  insurance 
contracts  involving  foreign  or  interstate  elements.  It  is  obvi- 
ous, therefore,  that  the  question  as  to  where  the  contract  is 
deemed  to  have  been  made  is  fundamental,  and  of  first  impor- 
tance. This  section  is  confined  to  the  discussion  of  that  ques- 
tion. The  consequences  dependent  upon  the  location  of  the 
place  of  the  making  of  the  contract  in  a  particular  state  or  coun- 
try will  be  considered  in  subsequent  sections.  Care  must  be 
taken,  however,  to  distinguish  between  cases  that  really  decide 
the  question  as  to  where  the  contract  is  deemed  to  have  been 
made,  and  those  which,  without  deciding  that  question,  proceed 
at  once  to  determine  the  ultimate  question  as  to  the  governing 
law  with  respect  to  the  particular  matter  involved. 

The  general  principle  is  that  a  contract  of  insurance,  like  any 
other  contract,  is  deemed  to  have  been  made  at  the  place  where 
the  last  act  essential  to  its  consummation  was  done,^  and  the 
practical  problem,  therefore,  is  to  determine  what  the  last  act  is, 
and  where,  in  a  legal  sense,  it  is  done.  In  the  exceptional  case 
when  a  proposition  embodying  the  substantial  terms  of  a  con- 
tract of  insurance  emanates  from  the  insurer,  the  contract  is 
complete  as  soon  as  the  insured  deposits  a  letter  in  the  postofEce 
accepting  such  terms.  ^  It  is  otherwise,  however,  when  the  in- 
surer's proposition  is  merely  to  make  a  contract  of  insurance 
if  certain  questions  relating  to  the  risk  are  answered  to  its  sat- 
isfaction.^    Assuming  that  the  insurer's  local  agent  has  final 

T^Ford  V.  Buckeye  State  Ins.  Co.  6  Kured  places  a  letter  in  the  post- 
Bush,  133j  99  Am.  Dec.  663.  office   accepting  the  terms;   and  the 

2  Where  the  agent  of  an  insurance  attaching  of  the  risk  is  not  post- 
company  writes  to  the  owner  of  prop-  poned  until  the  receipt  of  the  letter 
erty  advising  him  of  the  terms  upon  by  the  agent.  Tayloe  v.  Merchants' 
which  the  company  will  insure  the  F.  Ins.  Co.  9  How.  390,  13  L.  ed.  187. 
property,  adding  that  if  he  desires  iSeamans  v.  Knapp-Stout  &  Co.  Go. 
to  effect  the  insurance  he  shall  send  89  Wis.  171,  27  L.  R.  A.  362,  46  Am. 
a  check  for  the  premium  and  the  St.  Hep.  825,  61  N.  W.  757. 
business  will  be  concluded,  the  con-  So,  in  Marden  v.  Botel  Owners' 
tract  is  complete  as  soon  as  the  in-  Ins.   Co.   85   Iowa,   584,   39   Am.   St. 
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authority  to  bind  the  insurer  by  the  acceptance  of  the  applica- 
tion, the  contract  is  deemed  to  have  been  made  in  the  state  in 
■which  he  accepts  the  application,  although  the  policy  may  be 
issued  at  the  insurer's  home  ofSce  in  another  state.*  This, 
however,  is  upon  the  assumption  that  the  issuance  and  delivery 
of  the  policy  are  not  expressly  made  conditions  precedent  to  the 
taking  effect  of  the  contract.  When,  as  is  usually  the  case,  the 
local  agent's  authority  is  limited  to  receiving  and  forwarding 
applications  to  the  insurer's  home  office  for  acceptance  or  re- 
jection there,  the  contract  will  be  deemed  to  have  been  made  at 
such  office  when  a  policy,  in  substantial  conformity  to  the  appli- 
cation, is  mailed  directly  from  such  home  office  to  the  insured, 
or  his  agent,  in  another  state,  and  no  conditions  precedent  to  its 
taking  effect  are  expressly  imposed,  and  there  is  nothing  in  the 
transaction  showing  that  the  contract  was  intended  to  be  left 
open  until  the  receipt  of  the  policy  by  the  insured.^     This  is 

Rep.  316,  52  N.  W.  509,  it  was  held  corporated  in  Ontario,  to  a  resident 
that  the  contract  was  made  and  com-  of  New  York,  although  the  policy 
pleted  in  Iowa,  notwithstanding  that  had  been  signed  and  sealed  in  blank 
the  secretary  of  an  Iowa  corporation,  by  the  company  and  forwarded  to 
while  in  Nebraska,  solicited  a  resi-  their  agent  in  New  York  to  be  filled 
dent  of  that  state  to  insure  his  up  and  delivered  in  that  state  to  the 
property,  and    the    application    was   claimants  there. 

prepared  and  signed,  and  a  premium  5  It  was  so  held  in  the  following 
note  executed  at  that  time  but  dated  cases,  where  the  policy  was  mailed 
and  payable  in  Iowa,  the  note  and  directly  to  the  insured:  State  Mut. 
application  being  sent  to  the  home  F.  Ins.  Asso.  v.  Brinkley  Sta/ve  d 
office  in  Iowa,  where  the  policy  was  Heading  Go.  61  Ark.  1,  29  L.  R.  A. 
issued  and  where  the  loss  thereunder  712,  54  Am.  St.  Rep.  191,  31  S.  W. 
was  payable.  157;   Northampton  Mut.  Live  Stock- 

iMeagher  v.  .;Etna  Ins.  Co.  20  U.  Ins.  Go.  v.  Tuttle,  40  N.  J.  L.  476; 
G.  Q.  B.  607;  Pattison  v.  Mills,  1  Hyde  v.  Goodnoiv,  3  N.  Y.  266: 
Dow  &  C.  342,  2  Bligh,  N.  R.  519,  31  Huntley  v.  Merrill,  32  Barb.  626; 
Revised  Rep.  49.  But  see  Glarke  v.  Rose  v.  Kimherly  d  G.  Go.  89  Wis. 
Union  F.  Ins.  Go.  6  Ont.  Rep.  223,  545,  27  L.  R.  A.  556,  46  Am.  St.  Rep. 
where  the  law  of  the  province  of  On  855,  62  N.  W.  526;  Lamb  v.  Bowser, 
tario,  by  which  nonpayment  of  the  7  Biss.  315,  372,  Fed.  Gas.  Nos.  8,008, 
first    premium    renders    the    contract    8,009. 

incomplete,  was  applied  to  a  policy  Hartford  Steam  Boiler  Inspection. 
issued  by  an  insurance  company,  in-  d  Ins.  Go.  v.  Lasher  Stocking  Co.  66 
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true,  even  if  notice  to  the  insured  of  the  acceptance  of  his  ap- 
•  plication  and  the  delivery  of  the  policy  to  him,  or  his  agent,  be 
regarded  as  implied  conditions  precedent  to  the  taking  effect  of 
the  contract,  since  the  deposit  of  the  policy  in  the  mail  at  the 
insurer's  home  office  constitutes  such  a  delivery,  and  charges  the 
insured  with  constructive  notice  of  the  acceptance  of  his  appli- 
cation; and,  therefore,  these  conditions  precedent,  if  they  be 
such,  are  performed  in  the  state  of  the  insurer's  home  office." 
So,  upon  this  hypothesis,  it  seems  to  be  immaterial  whether  the 
first  premium  is  paid  before  or  after  the  acceptance  of  the  ap- 
plication.^    But  if  the  policy  so  mailed  to  the  insured,  or  his 

Vt.  439,  44  Am.  St.  Rep.  859,  29  Atl.  surer,  without  expressly  assuming 
629,  applies  the  same  principle,  that  he  was  the  agent  of  the  insured, 
though  in  that  case  the  policy,  which  ^Gallowwy  v.  Standard  F.  Ins.  Co. 
was  issued  by  a  Connecticut  corpora-  45  W.  Va.  237,  31  S.  E.  969. 
tion,  was  mailed  from  a  branch  office  ^  In  State  Mut.  F.  Ins.  Asso.  v. 
in  New  York  to  the  insured  in  Ver-  Brinkley  Stave  &  Heading  Go.  6] 
mout,  it  being  held  that  the  contract  Ark.  1,  29  L.  E.  A.  712,  54  Am.  St. 
was  made  in  New  York,  and  not  in  Rep.  191,  31  S.  W.  157;  Hartford 
Vermont.  Steam  Boiler  llnspection  d  Ins.  Co.  v. 

The  rule  of  the  text  is  also  sup-  Lasher  Stocking  Co.  66  Vt.  439,  44 
ported  by  the  following  cases,  in  Am.  St.  Rep.  859,  29  Atl.  629;  and 
which  the  policy  was  mailed  to  a  Baker  v.  Spaulding  Bros.  71  Vt.  169, 
third  person,  who,  for  the  purposes  42  Atl.  982,  supra,  note  5,  the  rule 
of  the  transaction,  was,  or  was  was  applied,  although  the  first  pre- 
deemed  to  be,  the  agent  of  the  in-  mium  did  not  accompany  the  appli- 
sured:  French  v.  People,  6  Colo,  cation  and  had  not  been  paid  at  the 
App.  311,  40  Pac.  463;  Common-  time  the  policy  was  mailed.  In  the 
wealth  Mut.  F.  Ins.  Co.  v.  William  other  cases  cited  in  note  5,  it  ap- 
Knabe  &  Go.  Mfg.  Co.  171  Mass.  265.  peared  that  the  first  premium  accom- 
50  N.  B.  516;  Davis  v.  JEtna  Mut.  panied  the  application,  though  none 
F.  Ins.  Go.  67  N.  H.  218,  34  Atl.  464;  of  the  cases  expressly  make  that  fact 
Western  v.  Genesee  Mut.  Ins.  Co.  12  a  qualification  of  the  decision. 
N.  Y.  258;  Baker  v.  Spaulding  Bros.  In  Provident  Sav.  Life  Assur.  Soc. 
71  Vt.  169,  42  Atl.  982;  Galloway  v.  v.  Hadley,  43  C.  C.  A.  25,  102  Fed. 
Standard  F.  Ins.  Co.  45  W.  Va.  237,,  856,  infra,  note  8,  and  Carrollton 
31  S.  E.  969.  Furniture     Mfg.     Co.     v.    American 

It  was  so  held  in  Commonwealth  Credit  Indemnity  Co.  59  C.  C.  A. 
Mut.  F.  Ins.  Co.  V.  Fairbank  Can-  545,  124  Fed.  25,  Reaflirming  on  re- 
ning  Co.  173  Mass.  161,  53  N.  B.  373,  hearing  the  previous  decision  in  52 
upon  the  assumption  that  the  third  C.  C.  A.  671,  115  Fed.  77,  the  con- 
person  was  not  the  agent  of  the  in-  tract   would,   apparently,   have   been 
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agent,  varies  materially  from  the  application,  *  or  if  it  is  op- 
tional with  the  applicant  to  conclude  the  contract  or  not,®  the 
contract  will  be  deemed  to  have  been  made  in  the  state  in  which 
the  insured  actually  receives  the  policy  from  the  mail,  and  in 
which  he  expressly  or  impliedly  assents  to  the  variance,  or  ex- 
ercises his  option.  When  the  application  is  accepted  at  the  in- 
surer's home  office  and  the  policy  sent  to  its  local  agent,  and  by 
him  countersigned  and  delivered  to  tke  insured  in  another 
state,  the  contract  will  be  deemed  to  have  been  made  in  the  lat- 
ter state,  even  though  the  policy  corresponds  in  all  respects  to 
the  application,  if  it  is  expressly  stipulated  that  the  policy  shall 
not  take  effect  until  countersigned  by  the  insurer's  agent.  ^ "  So, 

regarded  as  consummated  in  the  mailed  from  Minnesota  to  a  broker 
state  in  which  the  insured  received  (not  the  insurer's  agent)  in  Mis- 
the  policy  from  the  mail,  even  if  souri,  accompanied  by  a  letter  stat- 
there  had  been  no  other  ground  for  ing  the  amount  of  the  premium,  and 
the  decision.  But  in  these  cases  the  directing  him  to  deliver  the  policy 
payment  of  the  first  premium  was  if  acceptable,  and  the  policy  was  ac- 
expressly  made  a  condition  precedent  cepted  by  the  applicant  without  de- 
to  the  taking  effect  of  the  contract,   mur,  it  was  held  that  the  contract 

^Provident  Sav.  Life  Assur.  Soc.  v.  was  made  in  Minnesota,  though  the 
Hadley,  43  C.  C.  A.  25,  102  Fed.  856;  premium  rate  was  different  from 
Millard  v.  Brayton,  177  Mass.  533,  that  suggested  by  the  broker  at  the 
52  L.  R.  A.  117,  83  Am.  St.  Rep.  time  the  application  was  forwarded 
294,  59  N.  B.  436;  Born  v.  Home  Ins.  by  him.  But  see  Bom  v.  Borne  Ins. 
Co.  120  Iowa,  299,  94  N.  W.  849;  Re  Co.  120  Iowa,  299,  94  N.  W.  849,  con- 
Insurance  Co.  22  Fed.  109.  tra. 

In  Hartford  Steam  Boiler  Inspec-  And  in  Commonwealth  Mut.  F. 
tion  &  Ins.  Co.  v.  Lasher  Stocking  Ins.  Go.  v.  William  Knabe  &  Co. 
Co.  66  Vt.  439,  44  Am.  St.  Rep.  859,  Mfg.  Co.  171  Mass.  265,  50  N.  E. 
29  Atl.  629,  however,  the  fact  that  516,  it  was  held  that  the  contract 
the  policy  was  accompanied  by  a  re-  must  be  regarded  as  made  in  the 
port  from  the  company's  inspector  state  from  which  the  policy  is  mailed 
suggesting,  but  not  requiring,  certain  to  the  insured's  agent,  although  the 
changes  in  the  insured  property  was  application  does  not  contain  all  the 
held  not  to  change  the  place  of  the  terms  and  conditions  included  in  the 
contract  from  New  York,  where  the  policy,  at  least  if  the  policy  con- 
policy  was  mailed,  to  Vermont,  tains  no  extraordinary  provisions, 
where  it  was  received.  ^Rogers  v.  Charter  Oak  L.  Ins.  Co. 

In   Gibson  v.   Connecticut  F.  Ins.   41  Conn.  97. 
Co.  77  Fed.  561,  where  a  policy  was        iONorthwestern  Mut.  L.  Ins.  Co.  v. 
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if  there  is  an  express  stipulation  that  the  policy  shall  not  take 
effect  until  payment  of  the  first  premium,  or  until  such  pay- 
ment and  delivery  of  the  policy,  the  contract  will  be  deemed 
to  have  been  made  in  the  state  in  which  the  policy  is  delivered 
by  the  insurer's  agent  and  the  first  premium  collected  by  him, 
if  such  premium  did  not  accompany  the  application.  ^  ^    An  ex- 

Elliott,  7  Sawy.  17,  5  Fed.  225;  Con-  R.  A.  325,  7  C.  C.  A.  444,  19  U.  S. 

tinental  L.  Ins.  Co.  v.  We66,  54  Ala.  App.    266,    58    Fed.    723;    Albro    v. 

688;  Curtiss  v.  Aetna  L.  Ins.  Co.  90  Manhattan  L.  Ins.  Co.  119  Fed.  629; 

Cal.   245,   25   Am.    St.   Rep.    114,   27  Knights  Templar  &  M.  Life  Indem- 

Pac.  211;   Pomeroy  v.  Manhattan  L.  nity  Co.  v.  Berry,  1  C.  C.  A.  561,  4 

Ins.    Co.    40    111.    398;    Cromwell   v.  U.  S.  App.  353,  50  Fed.  511,  Affirm- 

Royal  Canadian  Ins.  Co.  49  Md.  366,  ing  46  Fed.  439;   'Northwestern  Mut. 

33  Am.  Rep.  258;  Daniels  v.  Hudson  L.  Ins.  Co.  v.  Elliott,  7  Sawy.  17,  5 

River  F.  Ins.   Co.   12   Gush.   416,   59  Fed.  225;  Ford  v.  Buckeye  State  Ins. 

Am.  Dee.  192;  Heeiner  v.  Eagle  Ins.  Co.  6  Bush,   133,  99  Am.  Dee.  663; 

Co.  10  Gray,  134;  Antes  v.  State  Ins.  Grevenig  v.  Washington  L.  Ins.  Go. 

Go.  61  Neb.  55,  84  N.  W.  412;  Todd  112  La.  879,  36  So.  790;   Millard  v. 

V.  State  Ins.  Co.  3  W.  N.  C.  330,  33  Brayton,  177  Mass.  533,  52  L.  R.  A. 

Phila.    Leg.    Int.    239;     Curnow    v.  117,  83  Am.   St.  Rep.  294,  59  N.  E. 

Phoenix  Ins.  Go.  37  S.  C.  406,  34  Am.  436;    Cravens  v.   New   York  L.  Ins. 

St.  Rep.  766,   16  S.  E.  132;   Fidelity  Co.  148  Mo.  583,  53  L.  R.  A.  305,  71 

Mut.  Life  Asso.   v.  Harris,   94  Tex.  Am.  St.  Rep.  628,  50  S.  W.  519,  Af- 

25,   86  Am.   St.  Rep.   813,  57   S.  W.  firmed  in   178  U.   S.   389,   44  L.  ed. 

635;   Manhattan  L.  Ins.  Co.  v.  War-  1116,  20  Sup.  Ct.  Rep.  982;  Hortony. 

mck,  20  Gratt.  628,  3  Am.  Rep.  218.  New  York   L  Ins.   Co.   151   Mo.   604, 

The  contrary,  however,  was  held  in  52  S.  W.  356;  Watt  v.  Gideon,  8  Pa. 
Whitcomb  v.  Phoenix  Mut.  L.  Ins.  Dist.  R.  395,  22  Pa.  Co.  Ct.  499. 
Co.  11  Chicago  Legal  News,  408,  Fed.  New  York  L.  Ins.  Co.  v.  Babcoek, 
Cas.  No.  17,530,  upon  the  ground  104  Ga.  67,  42  L.  R.  A.  88,  69  Am. 
that  the  countersigning  is  a  mere  St.  Rep.  134,  30  S.  E.  273,  is  not  op- 
ministerial  act,  without  any  purpose  posed  to  the  rule  of  the  text,  though 
over  and  above  the  delivery  of  the  it  held  that  the  agent's  receipt  of  a 
policy,  except  the  preservation  of  policy  to  be  unconditionally  deliv- 
written  evidence  of  delivery.  ered    to   the    applicant    is,    in    law, 

i^Equitable    Life    Assur.    Soc.    v.  tantamount  to  a  delivery  to  the  iu- 

Glements,   140   U.   S.   226,   35  L.  ed.  sured,  although  the  agent  never  parts 

497,  11  Sup.  Ct.  Rep.  822;  Mutual  with  the  possession  of  the  policy. 
L.  Ins.  Co.  V.  Cohen,  179  U.  S.  262,       The  decision  in  Mutual  L.  Ins.  Go. 

45  L.  ed.  181,  21  Sup.  Ct.  Rep.  106;  v.  Bill,  49  L.  R.  A.  127,  38  C.  C.  A. 

Mutual  L.  Ins.  Co.  v.  Bill,  193  U.  S.  159,  97  Fed.  263,  is  opposed  to  the 

551,  48  L.  ed.  788,  24  Sup.  Ct.  Rep.  rule  of  the  text,  but  was   reversed 

538;  Mutual  Ben.  L.  Ins.  Co.  v.  Rob-  by  Mutual  L.  Ins.   Go.  v.  Hill,   193 

ison,  54  Fed.  580,  Affirmed  in  22  L.  U.  S.  551,  48  L.  ed.  788,  24  Sup.  Ct. 
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ception  has  been  made,  however,  when  the  first  premium  ac- 
companies the  application.-^^ 

There  is  considerable  apparent  conflict  among  the  authori- 
ties as  to  the  place  where  the  contract  is  deemed  to  be  made, 
when  the  application  is  accepted  at  the  insurer's  home  office,  the 

Rep.  538j  which  sustained  the  rule  of  withstanding  that  the  application 
the  text.  The  decision  of  the  circuit  expressly  stipulated  that  the  eon- 
court  of  appeals  rested  upon  the  sup-  tract  should  not  take  effect  until  the 
posed  authority  of  Equitable  Life  first  premium  had  been  paid  and 
Assur.  8oc.  v.  Niaion,  26  C.  C.  A.  the  policy  delivered.  The  question, 
620,  48  U.  S.  App.  482,  81  Fed.  796.  which  the  court  held  to  be  an  open 
The  court,  apparently,  overlooked  one,  was  not  as  to  the  place  where 
the  fact  that  the  Nixon  Case  was  the  contract  was  actually  made  (i.  e., 
expressly  distinguished  from  Equita-  consummated),  but  as  to  the  effect 
Me  Life  Assur.  8oc.  v.  Clements,  140  of  a  stipulation  in  the  application, 
U.S.  226,  35  L.ed. 497,  11  Sup. Ct. Rep.  which  was  made  a  part  of  the  pol- 
822,  upon  the  ground  that  in  the  icy,  that  the  same  was  made  subject 
Nixon  Case  the  first  premium  ac-  to  the  charter  of  the  company  and 
companied  the  application;  whereas,  laws  of  New  York.  It  seems  to  make 
in  the  Clements  Case  (and  the  same  no  difference  whether  the  stipulation 
is  true  of  the  Hill  Case),  it  expressly  is  to  the  effect  that  the  contract  shall 
appeared  that  the  first  premium  was  be  regarded  as  made  in  a  certain 
paid  when  the  policy  was  delivered,  state  and  subject  to  its  laws,  or 
It  must  be  remembered  that  the  merely  that  it  shall  be  subject  to 
rule  of  the  text  is  concerned  merely  the  laws  of  such  state,  without  ex- 
with  the  question  where  the  con-  pressly  stipulating  that  it  is  made 
tract  is  deemed  to  have  been  made,  there.  Neither  form  nor  stipulation 
and  not  with  the  question  as  to  the  can  change  the  fact  if  the  contract 
consequences  of  the  contract  having  was,  in  reality,  made  (i.  e.,  consum- 
been  made  in  the  state  where  it  was  mated)  in  another  state  by  the  per- 
delivered  by  the  insurer's  agent  to  formance  in  that  state  of  the  last 
the  insured.  Therefore,  no  doubt  is  condition  precedent, 
cast  upon  the  correctness  of  the  rule  12  Thus,  Fidelity  Mut.  Life  Asso. 
by  the  fact  that  in  Mutual  L.  Ins.  v.  Harris,  94  Tex.  25,  86  Am.  St.  Rep. 
Co.  v.  PUnney,  178  U.  S.  327,  44  L.  813,  57  S.  W.  635,  conceded  the  gen- 
ed.  1088,  20  Sup.  Ct.  Rep.  906,  the  eral  rule,  but  held  that  it  did  not 
court  said  that  it  was  an  open  ques-  apply,  notwithstanding  that  the  pol- 
tion  whether  a  policy  of  insurance  icy  expressly  provided  that  it  should 
issued  by  a  New  York  company  and  not  be  binding  until  delivered  during 
sent  to  its  local  agent  in  Washing-  the  lifetime  and  good  health  of  the 
ton,  who  there  delivered  it  to  the  applicant,  and  until  the  first  pay- 
insured  upon  the  receipt  of  the  first  ment  due  thereon  had  been  made, 
premium,  was  governed  by  the  law  The  decision  is  upon  the  ground  that 
of   New   York   or   Washington,    not-  the    premium    accompanied    the    ap- 
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policy  is  sent  to  its  local  agent,  and  by  him  delivered  to  the 
insured  in  another  state,  and  no  conditions  precedent  to  the  tak- 
ing effect  of  the  contract  are  expressly  imposed.  Much  of  the 
conflict  disappears,  however,  when  proper  attention  is  paid  to 
the  matters  about  to  be  stated.  There  are  three  acts  or  events, 
in  addition  to  the  acceptance  of  the  application,  that  may  con- 
ceivably be  regarded  as  conditions  precedent  to  the  consumma- 
tion of  the  contract;  namely  (1)  notice  to  the  insured  of  the 
acceptance  of  his  application;  (2)  the  delivery  of  the  policy  to 
the  insured;  (3)  the  payment  of  the  first  premium  by  the  in- 
sured. Upon  the  state  of  facts  now  assumed,  the  insured  ordi- 
narily receives  notice  of  the  acceptance  of  his  application  in  the 
state  of  his  residence,  and  the  policy  is  ordinarily  delivered  to 
him  in  that  state.  Therefore,  if  either  of  these  two  acts  were  to 
be  regarded  as  an  implied  condition  precedent,  the  contract 
would,  upon  the  present  hypothesis,  be  deemed  to  have  been 
made  (i.  e.,  consummated)  in  the  state  of  the  insured's  resi- 
dence, where  such  act  is  performed,  irrespective  of  the  place 
where  the  first  premium  is  paid.  The  delivery  of  the  policy, 
however,  at  least  when  considered  apart  from  its  effect  as  no- 
tice to  the  insured  of  the  acceptance  of  his  application,  is  not 
regarded  as  a  condition  precedent  to  the  consummation  of  the 
contract,  in  the  absence  of  an  express  stipulation  making  it 
such.^*     There  is  more  doubt  with  respect  to  notice  to  the  in- 

plieation;    and  that  the   stipulation  St.  Rep.  134,  30  S.  E.  273;  Horton  v. 

ill.  question  is  one  generally  used  in  New  York  L.  Ins.  Co.  151  Mo.  604,  52 

blank  policies  to  cover  eases  where  S.  W.  356;  Desmazes  v.  Mutual  Ben. 

the  first  premium  has  not  been  paid  L.  Ins.  Go.  7  Ins.  L.  J.  926,  Fed.  Cas. 

when  the  policy  issues,  but  is  to  be  No.    3,821;     Whitcomb    v.    Phoenix 

paid  subsequently.  Mut.   L.   Ins.   Co.   11   Chicago  Legal 

isperry  v.  Dmelling-House  Ins.  Co.  News,  408,  Fed.  Cas.  No.  17,530. 
67  N.  H.  291,  68  Am.  St.  Rep.  668,  33       So,  the  cases  cited  infra,  note  17, 

Atl.   731 ;    Oalloway  v.   Standard  F.  which  locate  the  making  of  the  con- 

Ins.  Co.  45  W.  Va.  237,  31  S.  E.  969;  tract  at  the  home  office  of  the  com- 

New   York  L.   Ins.    Co.   v.   Babcock,  pany,    notwithstanding   the    delivery 

104  Ga.  67,  42  L.  R.  A.  88,  69  Am.  of  the  policy  by  the  local  agent  of 
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sured  of  the  acceptance  of  his  application,  and  there  axe  some 
cases  that  clearly  r^ard  such  notice  as  an  implied  condition 
precedent,  the  place  of  performance  of  which  determines  the 
place  of  the  consummation  of  the  contract^*  Considering, 
however,  the  cases  that  have  located  the  making  of  the  contract 
at  the  insurer's  home  office,  without  referring  to  the  question  of 
notice,  it  is  at  least  doubtful  whether  the  mere  fact  that  the 
insured  first  receives  notice  of  the  acceptance  of  his  applica- 
tion in  the  state  of  his  residence  is,  of  itself,  sufficient  to  locate 
the  place  of  the  making  of  the  contract  in  that  state.  ^®     In 

the   company  in  another   state,   rest  the  consummation  of  the  contract  if 

upon    the    assumption   that,    in   the  the  company  signifies  to  insured,  by 

absence  of  an  express  stipulation  to  other  means,  that  his  application  has 

that  efifect,  the  delivery  of  the  policy  been   accepted. 

is   not   essential   to   the   consumma-  It  would  seem  that  the  decision  in 

tion   of  the   contract,   and  that  the  Reliance   Mut.    Ins.    Co.   v.    Sawyer, 

place  of  delivery,  therefore,  does  not  160   Mass.    413,    36   N.    E.   59,    also, 

necessarily  determine  the  place  where  must    rest    upon    the    ground    that 

the   contract  is  made.  either  notice  to  the  applicant  of  the 

Stevens  v.  Rasi/n  Fertilizer  Go.  87  acceptance  of  his  application,  or  de- 

Md.  679,  41  Atl.  116;   and  Express-  livery  of  the  policy,  as  such,  or  both, 

mam's   Mut.   Ben.   Asso.  v.   Eurlock,  are    conditions    precedent,    since    in 

91  Md.  585,  80  Am.  St.  Rep.  470,  46  that  case  it  was  held  that  the  con- 

Atl.  957,  seem  to  regard  delivery  as  tract  was  made  in  the  state  in  which 

a  condition  precedent  to  the  taking  the  policy  was  delivered,  although  it 

effect   of  the   contract,   though  they  appeared  that  the  premium  note  ac- 

may  have  merely  referred  to  deliv-  companied  the  application, 

ery  in  its  aspect  as  notice  to  the  in-  Marhey  v.  Mutual  Ben.  L.  Ins.  Co. 

sured  of   the  acceptance   of  his   ap-  126  Mass.  158;  and  Heiman  v.  Phoe- 

plication.  nix  Mut.  L.  Ins.   Co.  17  Minn.   153, 

14  Thus,   Perry  v.   Dwelling-Souse  10  Am.  Rep.  154,  Gil.  127,  though  not 

Ins.   Co.  67   N.  H.   291,   68  Am.   St.  involving  any  question  as  to  conflict 

Rep.  668,  33  Atl.  731,  said  that  the  of  laws,  seem  to  regard  notice  of  the 

contract  was  concluded  by  the  deliv-  acceptance   of   the   application   as   a 

ery  and  acceptance  of  the  policy,  not  condition  precedent, 

because  of  its  delivery,  but  because  16  The  cases  cited  infra,  note  17, 

until  that  moment  the  insured  had  that  locate  the  place  of  the  making 

no   notice   of  the   acceptance   of  his  of  the  contract  at  the  insurer's  home 

application.     And    Eorton    v.    New  office,  notwithstanding  that  the  pol- 

York  L.  Ins.  Go.  151  Mo.  604,  52  S.  icy  is  mailed  to  its  agent,  and  not 

W.  366,  said  that  the  actual  deliv-  directly   to   the   insured,   apparently 

ery  of  the  policy  is  not  essential  to  assume  that  the  notice  to  the  insured 
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many  of  the  cases,  it  does  not  appear  whether  the  first  premium 
accompanied  the  application,  or  was  collected  by  the  insurer's 
agent  at  the  time  he  delivered  the  policy;  but  the  payment  of 
the  first  premium  is,  undoubtedly,  to  be  regarded  as  a  condi- 
tion precedent,  even  when  it  is  not  expressly  made  such  by  a 
stipulation  in  the  policy.^®  In  this  view,  and  assuming  that 
neither  the  delivery  of  the  policy,  nor  notice  to  the  insured  of 
the  acceptance  of  his  application,  is  an  implied  condition  prece- 
dent, and  that  there  are  no  express  conditions  precedent,  the 
contract  is  to  be  regarded  as  made  in  the  state  of  the  insurer's 
home  office  if  the  first  premium  accompanies  the  application,^'^ 

of  the  acceptance  of  his  application  the  premium  in  that  case  was  paid 

is  not  a  condition  precedent  to  the  at   the   time   the   policy   was   deliv- 

consummation    of    the    contract,    or,  ered  by  the  insurer's  agent  to  the  iu- 

possibly,  that  the  mailing  of  the  pol-  sured.    Equitable  Life  Assur.  Soc.  v. 

icy     even     to    the     insurer's     agent  Trimble,  27  0.  C.  A.  404,  48  U.  S. 

charges    the    insured    with    notice;  App.  565,  83  Fed.  85,  is  to  the  same 

since,    so    far    as    appears    in    these  effect.     See    also    cases    cited  infra, 

eases,  the  insured  had  no  actual  no-  notes  17  and  18. 
tiee  of  the  acceptance  of  his  appli-        17  In  the  following  cases,  in  which 

cation    until    the    delivery    of    the  it  is  held  that  the  contract  must  be 

policy.  regarded   as   made    in   the   state   in 

16  Thus,    the    court,    in   Equitable  which    the   insurer's   home    oifice   is 

Life  Assur.  Soo.  v.  Nixon,  26  0.  0.  situated   and  in  which  the  appliea- 

A.   620,  48  U.  S.  App.  482,  81   Fed.  tion  is  accepted  and  from  which  the 

796,  seems  to  assume  that,  upon  the  policy  is  forwarded  to  the  insurer's 

state  of  facts  assumed  in  the  text,  local  agent,  rather  than  the  state  in 

the  question  where  the   contract  is  which  it  is  delivered  by  him  to  the 

to  be  regarded  as  made  turns  upon  insured,  if  the  policy  corresponds  to 

the  point  whether  the  premium  ac-  the    application,    and   no   conditions 

companied   the    application,    or   was  precedent  to  the  taking  effect  of  the 

paid  by  the  insured  at  the  time  of  contract  are  expressly  imposed,  it  ex- 

the   delivery   of  the  policy  to   him;  pressly  appeared  that  the  first  pre- 

and,  it  appearing  in  this  case  that  mium   accompanied  the  application: 

the  premium  accompanied  the  appli-  Equitable  Life  Assur.  Soc.  v.  Nixon, 

cation,  it  was  held  that  the  contract  26  C.  C.  A.  620,  48  U.  S.  App.  482, 

was    consummated    at   the   insurer's  81   Fed.   796;    Equitable  Life  Assur. 

home  office.  Soc.  v.  Trimble,  27  C.  C.  A.  404,  48 

The  case  of  Equitable  Life  Assur.  U.  S.  App.  565,  83  Fed.  85;  Desmaxes 

Soc.  V.  Clements,  140  U.  S.  226,  35  v.  Mutual  Ben.  L.  Ins.  Go.  7  Ins.  L. 

L.  ed.  497.  11  Sup.  Ct.  Rep.  822,  was  J.  926,  Fed.  Gas.  No.  3,821. 
ilistinguished  upon  the  groimd  that       In  Smith  v.  Mutual  L.  Ins.  Co.  5 
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and  in  the  state  of  the  insured's  residence  if  the  first  premium  is 
paid  in  that  state  after  the  acceptance  of  the  application. '  * 

Fed.  582;  and  Milhous  v.  Johnson,  21  175,  55  Am.  St.  Rep.  675,  44  N.  E. 
N.  Y.  S.  R.  382,  4  N.  Y.  Supp.  199,  942,  without  passing  upon  the  ques- 
which  are  to  the  same  effect,  it  did  tion  where  the  contract  was  made ) . 
not  appear  whether  the  first  pre-  So  far  as  anything  to  the  contrary 
mium  accompanied  the  application,  appears,  these  decisions  may  be  re- 
or  was  paid  at  the  time  of  the  de-  ferred  to  the  ground  that  the  pay- 
livery  of  the  policy  to  insured.  ment  of  the  premium  is  an  implied 

In  Shattuck  v.  Mutual  h.  Ins.  Go.  condition    precedent;     and    that,    at 

4   Cliff.   598,   Fed.   Gas.   No.    12,715;  least,  seems  to  be  the  ground  of  the 

and   Whitcomb   v.   Phoenix   Mut.   L.  decision  in  Hicks  v.  National  L.  Ins. 

Ins.  Co.  11  Chicago  Legal  News,  408,  Go.  9  C.  C.  A.  215,  20  U.  S.  App.  410, 

Fed.  Cas.  No.  17,530,  the  making  of  60  Fed.  690,  supra,   since  the  court 

the  contract  was  located  at  the  in-  expressly    relies    on    Equitable    Life 

surer's  home  office,   notwithstanding  Assur.   Soc.   v.   Glements,   140  U.   S. 

that  it  expressly  appeared  that  the  226,  35  L.  ed.  497,  11  Sup.  Ct.  Rep. 

first  premium  did  not  accompany  the  822,  in  which  the  decision  rests  upon 

application,    but    was    paid    at    the  the  ground  that  the  contract  did  not 

time  the  policy  was  delivered.     The  take  effect  until  the  payment  of  the 

last  two  cases,  therefore,  seem  to  as-  first  premium,   though   in  that  case 

sume  that  the  payment  of  the  first  there  was  a  stipulation  to  that  ef- 

'  premium  is  not  an  implied  condition  feet. 

precedent  to  the  taking  effect  of  the       In  Thwing  v.  Great  Western  Ins. 

contract;    but   they   are   clearly   op-  Go.  Ill  Mass.  93;  Franklin  Ins.  Co. 

posed    to    the    weight    of    authority  v.  Louisville  d  A.  Packet  Go.  9  Bush, 

upon    this    point.     See    also    infra,  590;    and    Wiestling   v.    Warthin,    1 

note  18.  Ind.  App.  217,  27  N.  E.  576,  it  ex 

18  In  none  of  the  following  cases,  pressly  appears  that  the  premium 
which  hold,  upon  the  state  of  facts  was  paid  when  the  policy  was  de- 
assumed  in  the  text,  that  the  con-  livered,  and,  therefore,  so  far  at 
tract  is  made  in  the  state  of  in-  least  as  the  facts  in  the  cases  were 
sured's  residence,  does  it  expressly  concerned,  the  decisions  are  consist- 
appear  that  the  first  premium  ac-  ent  with  the  position  that  the  pay- 
companied  the  application:  Eqid-  ment  of  the  premium  is  an  implied 
table  Life  Assur.  8oo.  v.  Winning,  condition  precedent. 
7  C.  0.  A.  359,  19  U.  S.  App.  173,  In  Stevens  v.  Rosin  Fertilizer  Go. 
58  Fed.  541;  Hicks  v.  National  L.  87  Md.  679,  41  AtL  116;  and  Baipress- 
Ins.  Go.  9  C.  C.  A.  215,  20  U.  S.  App.  man's  Mut.  Ben.  Asso.  v.  Hurlook, 
410,  60  Fed.  690;  Bailey  v.  Hope  Ins.  91  Md.  585,  80  Am.  St.  Rep.  470,  46 
Go.  56  Me.  474;  Dolan  v.  Mutual  Re-  Atl.  957,  which  likewise  held  that 
serve  Fund  Life  Asso.  173  Mass.  197,  the  contract  was  made  in  the  state 
53  N.  E.  398;  Spencer  v.  Myers,  73  of  the  insured's  rjsidence,  it  also  ap- 
Hun,  274,  26  N.  Y.  Supp.  371  (Af-  peared  that  the  premium  was  paid 
firmed  in  150  N.  Y.  269,  34  L.  R.  A.  in  that  state.     These  cases,  however. 


1020  OBLIGATIONS   AND  CONTRACTS.  [Chap.  VIII. 

The  reinstatement  of  an  insurance  policy  is  not  a  new  con- 
tract, and  does  not  change  the  place  of  the  original  contract  evi- 
denced by  the  policy,  nor  affect  the  applicatory  law,  although 
consummated  in  a  state  other  than  that  in  which  the  original 
contract  was  made.  ^  * 

Under  an  open  policy  which  reserves  to  the  insurer  the  right 
to  reject  any  risk,  and  contemplates  the  issuance  of  a  new  and 
separate  policy  for  each  risk  assumed,  to  be  delivered  upon  the 
payment  of  the  cash  premium,  the  contract,  with  respect  to  any 
particular  risk,  is  deemed  to  be  made  in  the  state  where  the 
separate  policy  covering  it  is  delivered  and  the  premium  paid, 
rather  than  in  the  state  in  which,  by  the  terms  of  the  open  pol- 
icy, the  risk  attaches.^** 

467b.  Governing  law;  general  principles;  intention;  express 
stipulation;  public  policy. — Questions  relating  to  the  formal  va- 
lidity of  an  insurance  contract,  or  to  the  conditions  imposed 
upon  the  right  of  the  insurer  to  make  the  contract,  are  doubt- 
less to  be  determined  by  the  law  of  the  place  where  the  con- 
tract is  consummated,^   unless  the  statute  of  the  forum  upon 

seem  to  have  regarded  delivery,  or  residence,  even  if  the  premium  ac- 
at  least  notice  of  the  acceptance  of  companies  the  application.  These  de- 
the  application,  as  a  condition  pre-  cisions,  however,  are  upon  the  ground 
cedent  {see  supra,  note  13),  so  that,  that  notice  to  the  insured  of  the  ac- 
apparently,  the  decisions  would  have  ceptance  of  his  application  is  a  con- 
been  the  same  even  if  the  premium  dition  precedent.  See,  however,  Shat- 
had  accompanied  the  application.  tuck  v.  Mutual  L.  Ins.  Co.  4  Cliff. 
Perry  v.  DwelUng-House  Ins.  Co.  598,  Fed.  Cas.  No.  12,715;  and  Whit- 
67  N.  H.  291,  68  Am.  St.  Rep.  668,  comb  v.  Phoenia;  Mut.  L.  Ins.  Co.  11 
33  Atl.  731 ;  and  Reliance  Mut.  L.  Chicago  Legal  News,  408,  Fed.  Cas. 
Ins.  Co.  v.  Sawyer,  160  Mass.  413,  No.  17,530,  supra,  note  17. 
36  N.  E.  59,  supra,  note  14,  are  con-  i^^Goodvnn  v.  Provident  8av.  Life 
sistent  with  the  position  that  makes  Assur.  Asso.  97  Iowa,  226,  32  L.  R. 
the  payment  of  the  first  premium  A.  473,  59  Am.  St.  Rep.  411,  66  N.  W. 
an  implied  condition  precedent,  157;  Bottomley  v.  Metropolitan  L. 
though  in  the  former  case  it  ap-  Ins.  Co.  170  Mass.  274,  49  N.  E.  438. 
pears  to  have  been  assumed,  and  in  ^oState  v.  Williams,  46  La.  Ann. 
the  latter  was  expressly  held,  that  922,  15  So.  290. 
the  contract  is  to  be  regarded  as  i  See  ante,  §  427k. 
made   in  the   state  of  the  insured's 
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this  point  expressly,  or  by  construction,  covers  cases  in  -which 
some  of  .tJie  preliminary  steps  are  taken  at  the  forum  though 
the  contract  is  actually  consummated  elsewhere.*  In  neither 
case,  however,  does  the  choice  of  the  governing  law  in  these  re- 
spects depend  upon  the  intention  of  the  parties.  Again,  when 
a  limitation  is  imposed  upon  the  insurer's  power  to  contract  by 
a  provision  in  its  charter,  or  by  a  statute  of  the  state  in  which 
it  is  incorporated,  that  limitation,  of  course,  applies  without 
reference  to  the  intention  of  the  parties.' 

When,  however,  the  question  relates  to  the  construction  or  in- 
terpretation of  the  language  of  the  contract,  to  the  rights  and 
obligations  of  the  parties  thereunder  as  affected  by  laws  not 
constituting  a  limitation  upon  the  insurer's  power  to  contract, 
or,  perhaps,  to  the  essential  validity  of  the  contract,  the  inten- 
tion of  the  parties,  expressed  or  presumed,  is  the  ultimate  cri- 
terion of  the  governing  law,  unless  there  is  a  statute  of  the 
forum  upon  the  point  in  question  that  expressly,  or  by  construc- 
tion, embraces  the  contract  notwithstanding  its  foreign  elements, 
or  unless  it  would  be  contrary  to  the  public  policy  of  the  forum 
to  apply  the  law  of  another  state  or  country  with  reference  to 
which  the  parties  intended  to  contract,  or  to  refrain  from  apply- 
ing the  law  of  the  forum  to  the  point  in  question.  The  tend- 
ency, referred  to  in  a  previous  section,*  to  regard  as  fixed  and 
absolute  principles,  subject  only  to  the  public  policy  of  the 
forum,  rules  that  are  in  reality  based  upon  the  presumed  in- 
tention of  the  parties,  is  manifested  by  many  of  the  cases  deal- 
ing with  insurance  contracts.  Some  of  the  cases,  however, 
have  expressly  called  attention  to  the  subordinate  and  prima 
facie  character  of  these  rules  as  applied  to  insurance  contracts.  ® 

If,  then,  with  the  exceptions  already  noted,  the  intention  of 

2  See  post,  §  467c.  Oo.  77  Fed.  561 ;  Davis  v.  Aetna  Mut. 

s  See  post,  §  467d.  F.  Ins.  Co.  67  N.  H.  218,  34  Atl.  464; 

4  See  a/nte,  §  427e.  Greer  v.  Poole,  L.  E.   5  Q.   B.  Div. 

5  See  Gibson  v.  Connecticut  F.  Ins.  272,  49  L.  J.  Q.  B.  N.  S.  463,  42  L.  T. 
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the  parties  as  to  the  governing  law  is  to  prevail,  an  express  stip- 
ulation in  the  contract,  designating  the  governing  law,  renders 
unnecessary  any  inquiry  as  to  the  place  where  the  contract  was 
made,  or  as  to  whether  the  law  of  that  or  some  other  place  (not 
the  lex  fori,  as  such)  is  to  govern.  When,  however,  the  parties 
to  a  contract  of  insurance  consummated  in  one  state  have  at- 
tempted to  subject  it  solely  to  the  law  of  another  state  by  an  ex- 
press stipulation  to  that  effect,  the  courts  of  the  former  state 
have  frequently,  upon  the  ground  of  public  policy,  refused  to 
concede  such  effect  to  the  stipulation.®  But,  even  assuming 
that  a  statute  of  the  state  in  which  a  contract  of  insurance  is 
consummated,  relating  to  the  rights  and  obligations  of  the  par- 
ties, is  such  a  part  of  the  public  policy  of  that  state  that  it  will 
be  applied  by  a  court  of  that  state,  notwithstanding  a  stipula- 
tion attempting  to  subject  the  contract  to  the  laws  of  another 
state,  it  does  not  necessarily  follow  that  the  court  will  deny  the 
effect  of  such  stipulation  to  subject  the  contract  to  the  law  of 
the  state  designated,  so  far  as  it  confers  rights,  or  imposes  ob- 
ligations, that  are  not  opposed  to,  nor  inconsistent  with,  the  dis- 
tinctive policy  of  the  forum.''  A  court  may,  of  course,  upon 
the  ground  of  the  distinctive  policy  of  the  forum,  refuse  to  en- 
force a  contract  of  insurance  that  is  valid  according  to  the 

N.  S.  687,  28  Week.  Rep.  582,  4  Asp.  L.  Ins.  Co.  148  Mo.  583,  53  L.  R.  A. 
Mar.  L.  Gas.  300;  Royal  Eccch.  Assur.  305,  71  Am.  St.  Rep.  628,  50  S.  W. 
Corp.  V.  Sjorforsakrings  Alctiholagt  519,  AfBrjned  in  178  U.  S.  389,  44  L. 
Vega  [1901]  2  K.  B.  567,  70  L.  J.  ed.  1116,  20  Sup.  Ct.  Rep.  962;  Hor- 
K.  B.  N.  S.  874,  85  L.  T.  N.  S.  241,  ton  v.  New  York  L.  Ins.  Co.  151  Mo. 
50  Week.  Rep.  25,  9  Asp.  Mar.  L.  Cas.  604,  52  S.  W.  356 ;  Mutual  Ben.  L. 
233,  6  Com.  Cas.  189,  Affirmed  in  Ins.  Co.  v.  BoUson,  54  Fed.  580,  Af- 
[1902]  2  K.  B.  384,  71  L.  J.  K.  B.  firmed  in  22  L.  R.  A.  325,  7  C.  C.  A. 
N.  S.  739,  87  L.  T.  N.  S.  356,  50  444,  19  U.  S.  App.  266,  58  Fed.  723; 
Week.  Rep.  694,  7  Com.  Cas.  205;  New  York  L.  Ins.  Co.  v.  Bussell,  23 
Spurrier  v.  La  Cloche  [1902]  A.  C.  C.  C.  A.  43,  40  U.  S.  App.  530,  77 
446,  71  L.  J.  P.  C.  N.  S.  101,  86  L.  T.  Fed.  94;  Pietri  v.  Seguenot,  96  Mo. 
N.  S.  631,  51  Week.  Rep.  1.  App.  258,  69  S.  W.  1055. 

eAlhro  V.   Manhattan  L.   Ins.   Co.       '  See   PUnney   v.   Mutual  L.  Ins. 
119  Fed.  629;   Cravens  v.  Neio  York   Co.  67  Fed.  493;  and  Mutual  L.  Ins. 
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law  of  the  place  -where  it  is  made  and  perf ormable.  ®  It  must 
be  remembered,  in  applying  these  rules,  that  the  Federal  courts, 
while  bound  by  local  state  statutes,  are  not  bound  by  the  deci- 
sions of  local  state  courts  upon  questions  of  general  commercial 
law.® 

467c.  Local  statutes  relating  to  foreign  insurance  companies 
and  their  agents. — The  general  question  as  to  the  extent  of  the 
constitutional  power  of  a  state  legislature  to  regulate  the  busi- 
ness of  insurance  by  foreign  corporations,  and  the  extent  to 
which  that  power  has  been  exercised  by  the  different  states, 
does  not  come  within  the  scope  of  this  work.  ^  Assuming  the 
constitutionality  of  a  particular  local  statute  upon  this  subject, 
it  will,  of  course,  prevail  over  any  principles  and  rules  formu- 
lated for  the  determination  of  the  governing  law.*     It  may  be 

Go.  V.  mil,  55  0.  C.  A.  536,  118  Fed.  struction  depended  upon  questions  of 

708,  post,  §  467h,  note  4.  general  commercial  law  in  respect  to 

8  Thus,  in  Swing  v.  Mtmson,  191  which  the  courts  of  the  United  States 
Pa.  582,  58  L.  R.  A.  223,  71  Am.  St.  are  at  liberty  to  exercise  their  own 
Rep.  772,  43  Atl.  342,  the  court  said  judgment,  and  are  not  bound  to  ac- 
that,  assuming  that  the  contract,  be-  cept  the  state  decisions  as  in  matters 
cause  made  in  Ohio,  could  have  been  of  purely  local  law. 

enforced  in  the  courts  of  that  state,  i  See  note  upon  this  subject  in  24 

it  did  not  follow  that  the  courts  of  L.  R.  A.  298. 

Pennsylvania  would  lend  their  aid  to  2  The    true    relation    between    the 

the  enforcement  of  a  contract  in  vio-  principles    governing    the    choice    of 

lation  of  its  own  policy  as  declared  laws  and  local  statutes  of  the  forum 

in  its  laws.  is   very   clearly   stated   in    Columbia 

So,  a  wagering  policy  of  insurance  F.  Ins.   Go.  v.  Kinyon,  37  N.  J.  L. 

cannot  be  enforced  in  Pennsylvania,  33.      The   court   said   that,   while   it 

although  valid  in  the  state  where  it  would  be   competent,  by  legislation, 

was  executed  and  is,  by  its  terms,  to  to  invalidate,  in  the  courts  of  New 

be   paid.     McDermott  v.   Prudential  Jersey,   an   insurance  contract  made 

Ins.  Co.  7  Kulp,  246.  in   good   faith    in   another   state    on 

9  Thus,  the  United  States  Supreme  property  located  in  New  Jersey,  it 
Court,  in  Washburn  d  M.  Mfg.  Co.  v.  would  be  so  contrary  to  the  comity 
Reliance  Marine  Ins.  Go.  179  U.  S.  which  has  been  observed  between 
1,  45  L.  ed.  49,  21  Sup.  Ct.  Rep.  1,  the  states  that  such  an  intention 
said,  with  reference  to  a  policy  of  will  not  be  imputed  to  the  law  mak- 
marine  insurance,  that,  while  it  was  ers,  unless  the  language  used  so 
a    Massachusetts    contract,    its    con-  clearly  expresses  that  purpose  as  to 
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pointed  out,  however,  that  such  principles  are  sometimes  in- 
voked— in  reality  as  canons  of  statutory  construction — ^to  aid  in 
determining  the  question  whether  a  particular  transaction  by  a 
foreign  insurance  company,  involving  foreign  or  interstate  ele- 
ments, falls  within  a  local  statute  which  is  ambiguous  and  sus- 
ceptible of  construction  upon  this  point.  ^  This  is  illustrated 
by  cases  that  have  either  assumed  or  expressly  held  that  stat- 
utes which,  in  general  terms,  prescribe  conditions  upon  which 
foreign  insurance  companies  may  transact  business  within  the 
state,  without  expressly  specifying  what  shall  constitute  the 
transaction  of  business  within  the  state,  apply  only  when  the 
contract  is  consummated  within  the  state,  without  reference  to 
the  residence  of  the  insured,  the  location  of  the  insured  prop- 
erty, or  the  place  where  the  application  is  received,  or  the  other 
preliminary  steps  leading  to  the  consummation  of  the  contract 
are  taken.*     But  while  the  principles  governing  the  choice  of 

bear  no  other  reasonable  interpreta-  plied  if  the  contract  is  consummated 

tion.  in   another   state.      These   cases   are 

The  broad  power  conceded  to  the  cited  merely  to  call  attention  to  the 

legislature  in  the  foregoing  case  has  fact  that  there  is  some  doubt  as  to 

been  expressly  asserted  in  other  cases,  the     constitutional     power     of     the 

Thus,    for    instance,    it    is    held    in  states  in  the  premises.    As  stated  in 

Swing  v.  Munson,  191  Pa.  582,  58  L.  the  text,  this  general  question  is  not 

R.  A.  223,  71  Am.  St.  Rep.  772,  43  regarded  as  coming  within  the  scope 

Atl.  342,  that  a  contract  of  a  foreign  of  this  work. 

insurance  company,  made  in  another  3  See  Columbia  F.  Ins.  Co.  v.  in- 
state in  which  it  is  valid,  but  in  di-  yon,  37  N.  J.  L.  33,  supra,  note  1. 
rect  violation  of  the  laws  of  the  ^Northwestern  Mut.  L.  Ins.  Go.  v. 
state  in  which  the  property  is  sit-  Elliott,  7  Sawy.  17,  5  Fed.  225;  Ma- 
uated  and  in  which  the  insured  re-  rine  Ins.  Co.  v.  St.  Louis,  I.  M.  &  8. 
sides,  will  not  be  enforced  in  the  lat-  R.  Co.  41  Fed.  643;  State  Mut.  F. 
ter  state.  Upon  the  other  hand,  it  is  7ms.  Co.  v.  Brinkley  Stave  d  Heading 
intimated  in  Western  Massachusetts  Go.  61  Ark.  1,  29  L.  R.  A.  712,  54  Am. 
Mut.  F.  Ins.  Go.  v.  Hilton,  42  App.  St.  Rep.  191,  31  S.  W.  157 ;  Wiestling 
Div.  52,  58  N.  Y.  Supp.  996;  and  v.  Warthin,  1  Ind.  App.  217,  27  N.  E. 
French  v.  People,  6  Colo.  App.  311,  576;  Ford  v.  Buckeye  State  Ins.  Go. 
40  Pac.  463,  that  a  statute  of  the  6  Bush,  133,  99  Am.  Dec.  663;  Stev- 
state  in  which  the  property  is  sit-  ens  v.  Basin  Fertiliser  Go.  87  Md. 
uated  cannot  constitutionally  be  ap-  679,  41  Atl.  116;  Gommonwealth  Mut. 
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laws  may  influence,  they  do  not  necessarily  control,  the  con- 
struction of  the  local  statute,  at  least  when  the  action  is  brought 
in  the  state  in  which  the  statute  is  passed.®  In  most  of  the 
cases  in  which  the  applicability  of  statutes  imposing  conditions 
upon  the  right  of  a  foreign  insurance  company  to  contract  has 
been  involved,  the  question  has  arisen  in  a  court  of  the  state 
which  imposed  the  conditions ;  but,  in  a  few  instances,  such  stat- 
utes have  been  given  effect  by  the  courts  of  other  states.^ 

467d.  Laws  of  state  of  incorporation  as  limitation  upon  powers 
of  insurance  company. — Laws  of  the  state  in  which  an  insurance 

F.  Ins.  Go.  V.  William  Knahe  &  Go.  ute  of  that  state  with  reference  to 
Mfg.  Go.  171  Mass.  265,  50  N.  E.  516;  insurance  companies,  it  could  not  be 
'Northampton  Mutual  Live  Stock  Go.  enforced  in  Washington. 
V.  Tuttle,  40  N.  J.  L.  476;  Hyde  v.  So,  in  Ford  v.  Buckeye  State  Ins. 
Goodnow,  3  N.  Y.  266;  Hartford  Co.  6  Bush,  133,  99  Am.  Dec.  663, 
Steam,  Boiler  Inspection  &  Ins.  Co.  v.  the  court  refused  to  entertain  an 
Lasher  Stocking  Co.  66  Vt.  439,  44  action  upon  premium  notes  because 
Am.  St.  Rep.  859,  29  Atl.  629;  Baker  the  contract  of  insurance  was  made 
V.  Spaulding  Bros.  71  Vt.  169,  42  Atl.  by  an  Ohio  corporation,  and  the  local 
982;  Seamans  v.  Knapp-Stout  &  Go.  agent  had  not  complied  with  the  re- 
Co.  89  Wis.  171,  27  L.  R.  A.  362,  46  quirements  of  the  Indiana  statute. 
Am.  St.  Rep.  825,  61  N.  W.  757.  And,  while  it  was  held  in  Hyde  v. 

5  Thus,  in  the  following  cases  local  Ooodnow,  3  N.  Y.  266,  that  such  a  " 
statutes  were  applied,  even  upon  the  statute  of  Ohio  did  not  apply  to  a 
assumption  that  the  contracts  were  contract  of  insurance  consummated 
consummated  outside  of  the  state:  in  New  York  upon  property  in  Oliio, 
Seamans  v.  Zimmermam,  91  Iowa,  the  decision  is  upon  the  ground  that 
363,  59  N.  W.  290;  Commonwealth  the  policy  was  not  delivered  in  Ohio, 
Mut.  F.  Ins.  Co.  V.  Edwards,  124  N.  and  therefore  did  not  come  within 
C.  116,  32  S.  E.  404;  Gude  v.  Dakota  its  terms. 

F.  &  M.  Ins.  Co.  7  S.  D.  644,  58  Am.  In    Eurelca   Ins.    Co.   v.   Parks,    1 

St.  Rep.  860,  65  N.  W.  27;   Rose  v.  Cin.  Sup.  Ct.  Rep.  574   (an  action  in 

Kimberly  d  C.   Co.   89  Wis.  545,  27  Ohio  for  a  premium  on  a  policy  is- 

L.  R.  A.  5S6,  46  Am.  St.  Rep.  855,  sued   by   an   Ohio   corporation   upon 

62  N.  W.  526;  Seamans  v.  Temple  Co.  property  in  Indiana),  the  court  said 

105  Mich.  400,  28  L.  R.  A.  430,  55  that,  as  there  was  nothing  illegal  in 

Am.  St.  Rep.  457,  63  N.  W.  408.  the  contract  so  far  as  the  laws   of 

6  Thus,  in  Wood  v.  Cascade  F.  d  Ohio  were  concerned,  its  courts 
M.  Ins.  Co.  8  Wash.  4  ,  40  Am.  St.  would  not  refuse  to  enforce  the  ae- 
Rep.  917,  36  Pac.  267,  it  was  held  tion,  even  if  the  law  of  Indiana 
that,  the  contract  having  been  made  should  declare  the  contract  void  be- 
in  New  York  in  violation  of  the  stat-  cause  the  application  was  transmit- 

Vol.  II.  CoNFL.  of  Laws — 65. 
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company  is  incorporated,  that  constitute  limitations  upon  its 
power  to  contract,  are,  of  course,  applicable  wherever  the  con- 
tract may  be  made,  or  wherever  it  may,  by  its  terms,  be  per- 
formable.  A  provision  in  the  charter  of  the  corporation  is  such 
a  limitation  upon  its  powers.^  So,  undoubtedly,  a  statutory 
provision,  though  not  embodied  in  the  charter,  which  expressly 
defines  and  limits  the  powers  of  domestic  insurance  companies, 
is  to  be  regarded  as  applicable  wherever  the  contract  may  be 
made  or  be  perf ormable.  ^  Some  cases  go  further  and  appar- 
ently take  the  position  that  every  statute  relating  to  insurance 
enacted  in  the  state  in  which  the  insurer  is  incorporated  is  a 
limitation  upon  its  powers  which  accompanies  it  wherever  it 
may  contract.  ^  This  position,  however,  is  opposed  to  the  weight 

ted  through  a   resident   of   Indiana,        2  An  insurance  corporation  is,  in 

who  had  not  complied  with  the  In-  all  its  contract  relations,  subject  to 

diana  statute  relating  to  the  agents  the  conditions  imposed  upon  its  cor- 

of  foreign  insurance  companies.    The  porate  powers  by  the    laws    of    the 

decision   seems   to  be   upon   the   as-  state    of    its    incorporation,  and  no 

sumption  that  the  contract  was  con-  rules  or  conditions  contrary  to  those 

summated  in  Ohio.  laws  can  be  lawfully  imposed  upon 

1  Thus,  in  Warner  v.  Delhridge  £  its  corporate  action.   Supreme  Lodge, 

G.  Co.  110  Mich.  590,  34  L.  R.  A.  701,  K.  of  H.  v.  Nairn,  60  Mich.  44,  26 

64  Am.  St.  Rep.  367,  68  N.  W.  283,  N.  W.  826.     It  was  accordingly  held 

the  court,  speaking  of  the  extent  of  that  the  person  designated  as  bene- 

the  liability  of  a  Michigan  member  ficiary  in   a  certiiicate   issued  by  a 

of    a    Minnesota    mutual  fire  insur-  benefit    association    incorporated    in 

ance  company,  said:     "Every  corpo-  Missouri  to  a  resident  of  Michigan 

ration  necessarily  carries  its  charter  could  not  recover,  it  appearing  that 

wherever  it  goes,  and  while  it  may  he  was  not  a  member  of  the  latter's 

be  restricted  in  the  use  of  some  of  family,  and  that  the  law  of  Missouri 

its  powers    while    doing    a    business  expressly  forbade  such  benefit  asso 

away  from  its  corporate  home,  every  ciations  from  paying  benefits  to  any 

person  who  deals  with  it  everywhere,  but  the  member's  family, 
and  particularly  one  who  becomes  a       3  Thus,  Fidelity  Uut.  Life  Asso.  v. 

member  of  the  corporation,  is  bound  MoDaniel,  25   Ind.   App.   608,   57   N. 

to    take    notice     of     the     provisions  E.  645;  and  Fidelity  Mut.  Life  Asso. 

which  have  been  made  in  its  charter,  v.  Ficklin,  74  Md.  172,  21  Atl.  680,  23 

and  subjects  himself  to  such  laws  of  Atl.  197,  held  that  a  general  statute 

the  government  of  its  situs  as  affect  of  the  state  in  which  the  insurer  was 

the    powers    and    obligations  of  the  incorporated,   as   to   the   effect  of  a 

corporation."  misrepresentation    or     untrue   state- 
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of  authority,  express  and  implied.*  The  true  distinction 
seems  to  be  between  statutes  that  are  concerned  with  the  regula- 
tion of  insurance  corporations,  and  statutes  that  are  concerned 
■with  matters  relating  to  the  general  subject  of  insurance.  ^  The 
former  are  limitations  upon  the  power  of  the  corporation  to 
contract,  and  necessarily  apply  to  the  contract  wherever  made ; 
but  the  latter  have  no  extraterritorial  operation,  and  do  not  ap- 
ply to  a  contract  made  in  another  state,  unless  they  relate  to  a 
matter  that  pertains  to  the  performance  of  the  contract,  in 
which  case  they  may  be  applicable  as  lex  loci  solutionis. 

467e.  Law  of  the  place  of  performance;  of  place  where  prop- 
erty situated  or  where  loss  occurs. — The  principle  stated  in  a 
previous  section,'-  that  matters  connected  with  the  perform- 
ance of  the  contract  are  presumably  governed  by  the  law  of  the 
place  of  performance,  is  applicable  to  the  subject  of  insurance. 

ment  in  the  application,  was  a  limi-  is  not  definitely  decided,  in  Fidelity 
tation  upon  the  powers  of  the  corpo-  Mut.  Life  Asso.  v.  Harris,  94  Tex. 
ration,  and.  applied  to  a  contract  25,  86  Am.  St.  Rep.  813,  57  S.  W.  635, 
made  by  the  corporation  in  another  and  Seiders  v.  Merchants  Life  Asso. 
state;  and  a  similar  position  was  93  Tex.  194,  54  S.  W.  753.  But  see 
taken  in  Equitatle  Life  Assur.  Soc.  contra,  Equitable  Life  Assur.  Soc.  v. 
.V.  Frommhold,  75  111.  App.  43,  with  Frommhold,  75  111.  App.  43,  and  Man- 
referenee  to  the  New  York  statute  haitan  L.  Ins.  Co.  v.  Fields  {Tex. 
declaring  that  there  shall  be  no  for-  Civ.  App.)  26  S.  W.  280. 
feiture  of  a  policy  for  nonpayment  of  b  Thus,  the  court  in  Fidelity  Mut. 
premium,  without  notice.  Life  Asso.  v.  Harris,  94  Tex.  25,  86 
4  Thus,  it  is  held  by  the  weight  of  Am.  St.  Rep.  813,  57  S.  W.  635,  con- 
authority  that  the  New  York  stat-  ceded  the  rule  that  a  corporation  de- 
ute,  requiring  notice  as  a  condition  rives  all  its  powers  from  the  law 
of  forfeiture  for  nonpayment  of  pre-  which  creates  it,  and  that  transac- 
miums,  does  not  apply  to  a  contract  tions,  wherever  they  occur,  must  be 
made  in  another  state  by  a  New  within  the  power  conferred  by  that 
York  company.  Mutual  L.  Ins.  Go.  law;  but  said  the  rule  was  generally 
V.  Cohen,  179  U.  S.  262,  45  L.  ed.  181,  held  to  relate  only  to  the  charter  of 
21  Sup.  Ct.  Rep.  106;  Mutual  L.  Ins.  the  corporation,  or  to  the  law  under 
Co.  V.  Hill,  193  U.  S.  551,  48  L.  ed.  which  it  was  created,  and  by  which 
788,  24  Sup.  Ct.  Rep.  538;  Griesemer  its  powers  are  defined,  and  not  to  the 
V.  Mutual  L.  Ins.  Co.  10  Wash.  202,  general  legislation  of  the  state  upon 
38  Pac.  1031,  1034.  A  similar  opin-  other  subjects, 
ion  is  expressed,  although  the  point  i  See  ante,  §  427p. 
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The  courts,  however,  do  not  always  distinguish  between  the  law 
of  the  place  where  the  contract  is  made  and  the  law  of  the  place 
of  performance,  and  it  is  sometimes  difScult  to  determine 
whether  the  law  of  a  particular  state  is  applied  because  the  con- 
tract was  deemed  to  have  been  made  in  that  state,  or  because 
it  was  performable  there.  Some  of  the  cases,  ^  however,  have 
expressly  referred  questions  relating  to  the  rights  and  duties 
of  the  parties,  under  the  contract,  to  the  law  of  the  place  of 
performance.  The  extent  to  which  such  law  has  been  applied 
to  the  various  specific  questions  arising  under  insurance  con- 
tracts will  be  shown  in  the  subsequent  sections.  It  is  to  be  ob- 
served in  this  connection,  however,  that  different  parts  of  the 
contract  may  have  different  places  of  performance.  While  the 
place  of  payment  of  the  loss  is  the  place  of  performance  for 
some  purposes,  it  is  not  necessarily  so  for  all  purposes.'^  For 
instance,  the  place  of  performance,  for  the  purposes  of  a  prom- 
issory warranty  as  to  the  care  to  be  taken  of  the  insured  prop- 
erty, would  seem  to  be  the  place  where  such  property  is  situat- 
ed, notwithstanding  that  the  loss  is  payable  elsewhere.* 

2  See,  especially,  Fidelity  Mut.  held  that  the  law  of  Mexico,  as  the 
Life  Asso.  v.  Harris,  94  Tex.  25,  86  place  of  performance  pro  hac  vice, 
Am.  St.  Rep.  813,  57  S.  W.  635  (as  determined  whether  a  person  was  an 
to  effect  of  misrepresentation)  ;  Ruse  adult  for  the  purposes  of  a  provi- 
V.  Mutual  Ben.  L.  Ins.  Co.  23  N.  Y.  sion,  in  a  contract  insuring  a  Mexi- 
516  (as  to  insurable  interest)  ;  Rod-  can  bank  against  loss  in  the  ship- 
gers  v.  Mutual  Endowment  Assess-  ment  of  money,  that  the  packing  and 
ment  Asso.  17  S.  C.  406  (as  to  place  sealing  of  the  packages  containing 
where  cause  of  action  arises)  ;  Bot-  the  money  shall  be  witnessed  by  two 
tomley  v.  Metropolitan  L.  Ins.  Co.  adults.  The  court  took  the  view 
170  Mass.  274,  49  N.  E.  438;  Express-  that  Mexico  was  the  place  of  per- 
man's  Mut.  Ben.  Asso.  v.  Hurlock,  formance  of  this  part  of  the  con- 
91  Md.  585,  80  Am.  St.  Rep.  470,  46  tract,  because  it  was  contemplated 
Atl.  957  (as  to  persons  entitled  to  that  the  packages  would  be  prepared 
proceeds)  ;     Cudahy   P.   Co.   v.   New  there. 

Amsterdam  C.  Co.  132  Fed.  623.  *  In     King    Brick     Mfg.     Co.    v. 

3  Thus,  in  Banco  De  Sonora  v.  Phoenix  Ins.  Go.  164  Mass.  291,  41  N. 
Bankers'  Mut.  Casualty  Go.  (Iowa)  E.  277,  the  court  said  that,  as  the 
95  N.  W.  232,  100  N.  W.  532,  it  was  property  was  situated  in  Maine  and 
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When  an  action  is  brought  upon  a  contract  of  property  insur- 
ance in  a  state  in  which  the  insured  property  is  situated,  the 
court  will,  of  course,  apply  a  local  statute  which,  either  ex- 
pressly or  by  necessary  construction,  extends  to  all  contracts  of 
insurance  upon  property  within  the  state  without  reference  to 
the  place  where  the  contract  was  made  or  the  loss  is  payable.* 
But,  in  the  absence  of  stich  a  statute,  or  when  the  action  is 
brought  in  anotlier  state,  the  courts  generally  assume  that  the 
location  of  the  insured  property  is  not  the  criterion  of  the  gov- 
erning law.®  So,  it  is  generally  assumed,  and  has  been  ex- 
pressly held,  the  mere  fact  that  the  loss  occurred  in  a  certain 
state  or  country  does  not  subject  the  contract  to  the  laws  there- 
of.^ 

the  policies    were    issued    there,  the  of  foreign  corporations,  to  affect  it 

question    whether    the    words    "con-  in  point  of  law. 

stant  watch,"  in  a  statement  at-  So,  where  an  insurance  company 
tached  to  the  policy,  constituted  a  organized  under  the  laws  of,  and  do- 
representation  or  warranty  was  to  ing  business  in,  Missouri  makes  a 
be  determined  by  reference  to  the  contract  in  that  state  to  be  per- 
law  of  Maine.  Whether  the  decision  formed  there,  for  the  insurance  of 
would  have  been  the  same  if  the  property  in  another  state,  the  laws 
property  had  been  in  Maine,  but  the  of  Missouri  are  alone  applicable, 
policy  had  been  issued  elsewhere,  Merchants  <£  M.  Ins.  Go.  v.  Linchey, 
cannot  be  determined  from  the  opin-  3  Mo.  App.  588. 
ion.  And  it  will  be  observed  that  most 

^Rose  V.  Kiniberly    &   0.    Go.    89  of  the  cases  cited  in  the  other  see- 

Wis.  545,  27  L.  E.  A.  556,  46  Am.  St.  tions    determine    the    governing  law 

Eep.  855,  62  N.  W.  526.  without  reference  to  the  place  where 

6  Thus,  in  Clay  F.  &  M.  Ins.  Go.  v.  the  property  is  situated.     See,  how- 

Huron  Salt  &  Lumber  Go.  31  Mich,  ever,  King  Brick  Mfg.  Co.  v.  Phoenix 

346,  the  court  said  that  a  contract  Ins.  Co.  164  Mass.  291,  41  N.  E.  277, 

of  insurance   upon  real   property   is  supra,  note  4. 

personal,  rather  than  real,  and  nei-  '  It  was  expressly  so  held  in  Pat- 

ther   the   fact   that   the   property   is  terson  v.  Continental  Ins.  Co.  18  U. 

situated   in   Michigan,  nor   the    fact  C.  Q.  B.  9,  with  reference  to  a.  pol- 

that  the  insured  is  a  Michigan  cor-  icy  of  marine  insurance, 

poration,  imposes  upon  the  contract  So,  the  insurer  of  a  cargo  is  not 

the  quality  of  locality,  so  as  to  cause  responsible   for   a  loss   that  has   re- 

the  Michigan  laws,  in  regard  to  the  suited  to  the  insured  from  the  goods, 

business  done  in  the  state  by  agents  being   subjected   to   general   average. 
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467f.  Construction  and  interpretation  of  the  language  of  the 
policy;  beneiiciaries. — The  construction  or  interpretation  of  the 
language  of  the  contract  is  pre-eminently  a  question  as  to  the 
intention  of  the  parties,  or  at  least  of  one  of  them;  and  if  the 
language  used  is  susceptible  of  construction,  and  has  one  mean- 
ing according  to  the  law  of  one  state  or  country,  and  another 
according  to  the  law  of  another  state  or  country,  the  intention, 
expressed  or  presumed,  is  the  ultimate  criterion  of  the  govern- 
ing law.  The  intention,  when  not  otherwise  manifested,  is  to 
be  inferred  from  the  circumstances,  and  varies  according  to 
the  nature  of  such  circumstances  and  the  subject  to  which  the 
particular  provision  of  the  contract  in  question  relate.  ^  Sub- 
ject to  the  qualification  that  the  language  used  in  the  contract 
to  designate  the  beneficiaries  cannot  be  construed  to  include 
persons  not  belonging  to  the  class  of  persons  to  which  the  bene- 
ficiaries are  limited  by  the  laws  of  the  state  in  which  the  insurer 

in  accordance  with  the  law  of  the  bon,  Portugal,  is  to  be  interpreted 
place  of  destination,  if  they  were  not  according  to  English  law.  London 
so  subject  according  to  the  law  of  Assur.  Go.  v.  Gompanhia  de  Moagens 
the  place  where  the  contract  was  en-  do  Barreiro,  167  U.  S.  149,  42  L.  ed. 
tered  into  and  where  the  loss,  if  any,  113,  17  Sup.  Ct.  Rep.  785.  The  deci- 
was  payable.  Shiff  v.  Louisicma  sion  is  upon  the  ground  that  the  law 
State  Ins.  Go.  6  Mart.  N.  S.  631;  of  the  place  of  performance  presum- 
Lenox  v.  United  Ins.  Co.  3  Johns,  ably  governs,  at  least  with  respect  to 
Gas.  178.  matters   pertaining  to   the  perform- 

In  Bailey  v.  Hope  Ins.  Go.  56  Me.  ance.  The  question  involved  was  as 
474,  the  court  applied  a  Maine  stat-  to  the  meaning  of  the  clause,  "free 
ute  which,  in  effect,  makes  the  cer-  of  particular  average  unless  the  ves- 
tificate  of  any  disinterested  magis-  sel  be  in  collision." 
trate,  as  to  the  circumstances  attend-  So,  where  a  policy  of  marine  in- 
ing  the  loss,  sufficient,  notwithstand-  surance,  issued  by  an  English  cor- 
ing that  the  property  was  located  in  poration,  provides  that  all  claims 
New  Hampshire.  thereunder  are    to    be    adjusted  ae- 

1  See  Grade  v.  Bowne,  2  Gaines,  cording  to  the  custom  of  English 
30.  A  policy  of  marine  insurance  Lloyds,  the  words  in  the  average 
made  in  Philadelphia,  by  agents  of  clause  contained  therein  are  to  be 
an  English  insurance  company,  construed  in  the  sense  in  which  they 
which,  by  its  terms,  is  to  be  per-  are  understood  in  the  English  Jaw, 
formed  in  England,  although  it  in-  notwithstanding  that  the  policy  was 
sures  a  cargo  from  New  York  to  Lis-  issued     in     Galifornia.     Ganton   Ins. 
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is  incorporated,^  the  general  principle  is  that  the  beneficiaries 
are  to  be  ascertained  by  reference  to  the  intention  of  the  in- 
sured alone.  *  This  is  upon  the  ground  that,  so  long  as  the 
beneficiaries  are  confined  to  the  class  defined  by  the  statute  of 
the  state  in  which  the  insurer  is  incorporated,  the  latter  is  not 

Oifice  V.   Woodside,  33  C.   C.  A.   63,  An     insurance     policy     issued     in 

61  U.  S.  App.  214,  90  Fed.  301.  North  Carolina,  vmder  a  statute  of 

The  standard  of  seaworthiness,  for  that  state,  requiring  the  use  of  the 
the  purposes  of  an  implied  warranty  standard  fire  insurance  policy  as  set 
in  a  policy  of  marine  insurance  is-  out  in  the  New  York  statute,  is  a 
sued  upon  a  foreign  vessel,  is  that  North  Carolina  contract,  and,  in 
which  prevails  at  the  foreign  port,  construing  it,  the  decisions  of  the 
or  at  least  in  the  foreign  country  to  North  Carolina  courts  will  be  fol- 
which  the  vessel  belongs,  and  not  lowed,  rather  than  those  of  the  New 
that  which  prevails  at  the  place  York  courts^  in  case  of  a  conflict  be- 
where  the  policy  is  issued.  Tid-  tween  them.  Horton  v.  Home  Ins. 
marsh  v.  Washington  F.  &  M.  Ins.  Co.  122  N.  C.  498,  65  Am.  St.  Rep. 
do.  4  Mason,  439,  Fed.  Cas.  No.  717,  29  S.  E.  944. 
14,024.  It  was  assumed  in  the   foregoing 

In  Hamard  v.  New  England  Marine  cases  that  the  intention  of  the  par- 

Ins.   Co.   8  Pet.   557,  8  L.   ed.   1043,  ties  was  the  ultimate  criterion, 

where  marine  insurance  was  effected  ^  This  qualification  of  the  general 

in  Boston  by  a  resident  of  New  York,  rule  is  expressly  stated  in  Knights 

it  was  held  that  the  assured,  in  mak-  Templars  &    M.    Mut.    Aid  Asso.  v. 

ing  a  representation  in  a  letter  writ-  Greewe,    79   Fed.   461 ;    and   see   also 

ten  from  New  York  to  Boston  that  ^'^P'^eme  Lodge,  K.  of  H.  v.  Nairn, 

the  vessel    was    a    "coppered  ship,"  «"  ^^'"^^  ^'  ^6  N.  W.  826,  <m*e,   § 

was  bound  by  the  meaning  of  that  ' 

term  as  understood    in    New    York,  ^  ^°  Bys^nger  v.  Supreme  Lodge,  E. 

,,       ,,  J      J.     J  ■     T3    +  d  L.  of  H.  4:2  Mo.  App.  627,  it  was 

rather  than  as  understood  m  Boston.  ,,,',,,         ,    ,    ,         . 

T     „,     .  ^  ■    ^  TIT    J         I  "sld  t"3,t  the    statute    of    Missouri, 

In  Thwmg  v.  Qreat  Western  Ins.  ,.    ...        ,,      ,        a  ■     ■       .  ,.„ 

^     ,,,  T,,         «o      I.        i.1,  i.-  limitmg  the  beneficiaries   in   certifi- 

Go.  Ill  Mass.  93,  where  the  question       ,  .  v      f       •      ,  ,     , 

.  ,  ,   ,       ^,  cates  of  membership    m    benevolent 

related  to  the  risk  covered  by  the  ^.^^.i^tions  to  members  of  the  fam- 
policy,  it  was  held  that  a  policy  of  jj^  ^^  ^^^  ^^^^^^^  ^^^^  ^^^  ^^ 
marine  insurance,  issued  by  a  New  ^^^j^  ^  distinctive  part  of  the  public 
York  corporation,  was  a  Massachu-  ^^^^^  ^f  ^he  forum  as  to  require  the 
setts  contract,  and  was  to  be  inter-  courts  of  that  state  to  refuse  to  en- 
preted  according  to  the  law  of  Massa-  foj-gg  the  collection  of  the  amount 
chusetta,  where  it  was  delivered  and  due,  under  a  certificate  issued  by  a 
accepted,  and  the  premium  note  was  foreign  corporation,  at  the  instance 
signed  by  the  assured,  in  Massachu-  of  a  beneficiary  who  was  not  a  mem- 
setts.  See  also  Co66  v.  Lime  Rook  ber  of  the  family. 
J'.  <i  M.  Ins.  Co.  58  Me.  326.  s  See  infra,  note  4. 
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interested  in  the  selection  of  the  particular  beneficiaries,  that 
being  a  matter  which  concerns  the  insured  alone.  Applying 
this  principle,  it  has  been  held  that  the  persons  entitled  to  take 
under  the  designation  of  "heirs,"  in  a  policy  of  life  insurance 
issued  by  an  Ohio  association,  and  payable  in  that  state,  to  a 
resident  of  New  York,  are  to  be  determined  by  reference  to  the 
law  of  New  York,  rather  than  the  law  of  Ohio.*  This  was 
stated  with  the  qualification,  however,  that  no  one  should  be  al- 
lowed to  take  who  was  not  within  the  general  class  of  beneficia- 
ries defined  by  the  Ohio  statute.  The  court  said  that  the  lan- 
guage of  the  policy  in  this  respect  was  to  be  treated  as  of  a  tes- 
tamentary character,  and  to  receive,  as  nearly  as  possible,  the 
same  construction  as  if  used  in  a  will  under  the  same  circum- 
stances.* Some  of  the  cases  have  formally  referred  this  ques- 
tion to  the  law  of  the  place  where  the  contract  was  made,®  or 
to  the  law  of  the  place  of  performance;'^  but  in  each  of  these 
cases  the  place  whose  law  was  applied  was  also  the  domicil  of 
the  insured,  and  all  of  these  cases  reject  the  law  of  the  insurer's 
domicil,  as  such.     It  has  also  been  held  that  it  is  the  law  of 

iEnights  Templars'  &  M.  Mut.  Aid       5  It  was  accordingly  held,  in  anal- 

Asso.  V.  Greene,    79    Fed.    461.     So,  ogy  to  the   rule   that  is  applied  in 

'Northwestern  Masonic  Aid  Asso.  v.  New  York  in  respect  to  wills  dispos- 

Jones,  154  Pa.  99,  35  Am.  St.  Eep.  ing   of   personal   property,   that  the 

810,   26  Atl.  253,   and  Northwestern  word  "heirs"    included    the    persons 

Masonic  Aid  Asso.  v.  Jones,  154  Pa.  who  would  be   entitled  to  take  the 

107,  26  Atl.  255,  held  that  the  pro-  personal  estate  in  case  of  intestacy, 

ceeds  of  a  benefit  certificate  payable  and  was  not  limited  to  the  persons 

to  the  "heirs"  of  a  member  are  to  be  who    are    technically   "heirs"  under 

distributed  according  to  the  intestate  the  law  of  New  York, 
law  of  the  member's  domicil,  not  ac-        ^Continental  Ins.  Co.  v.  Webh,  54 

cording  to  the  law  of  the  state  where  Ala.  688;  Pace  v.  Pace,  19  Fla.  438; 

the  society  is  located  and  the  certifi-  Millard  v.  Brayton,  177  Mass.  533,  52 

cates  are  issued,  when  the  applica-  L    R.  A.   117,  83  Am.  St.  Rep.  294, 

tion    recites    such    domicil,  and  the  59  N.  E.  436. 

certificate  recites  that  it  was  issued        TCrosland  v.  Wrigley,  73  L.  T.  N. 

in  consideration  of,  and  in  reliance  S.  327 ;  Expressman's  Mut.  Ben.  Asso. 

upon,  the  agreements  and  represen-  v.  Hurlock,  91  Md.  585,  80  Am.  St. 

tations  made  in  the  application.  Rep.  470,  46  Atl.  957. 
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the  domicil  of  the  insured,  at  the  time  the  contract  is  made,  and 
not  necessarily  that  at  the  time  of  his  death,  that  presumably 
furnishes  the  governing  law  in  this  respect.*  All  this  is  upon 
the  assumption  that  the  contract  designates  the  beneiiciaries  by 
some  general  word  (e.  g.,  heirs)  that  is  susceptible  of  constriic- 
tion.  If  the  language  of  the  contract  in  this  respect  is  specific, 
and  not  susceptible  of  construction,  there  is  no  occasion  or  op- 
portunity for  the  application  of  any  law  except  that  which  de- 
fines and  limits  the  powers  of  the  insurer  with  respect  to  bene- 
ficiaries. 

467g.  Assignment  of  policy;  disposition  of  proceeds;  validity 
of  change  of  beneficiary;  rights  of  creditors. — The  general  prin- 
ciple seems  to  be  that  the  assignment  of  a  policy  of  insurance, 
or  the  benefit  thereunder,  is  a  contract  distinct  and  separate 
from  the  original  contract  of  insurance,  and  is  governed  by  the 
law  of  the  place  where  it  (the  assignment)  is  made,  without  ref- 
erence to  the  law  governing  the  contract  of  insurance  itself.^ 
Thus,  the  capacity  of  a  m.arried  woman  to  assign  a  policy  of  in- 
surance upon  the  life  of  her  husband  for  her  benefit,  and  the 
effect  of  such  assignment  to  cut  off  her  rights  therein,  have  been 
referred  to  the  law  of  the  place  where  the  assignment  was  made, 
although  the  contract  of  insurance  was  made  in,  and  was  gov- 
erned by  the  law  of,  another  state.  ^  The  effect  of  such  an  as- 
signment by  the  wife,  however,  so  far  as  concerns  the  rights  of 

^Mullen  V.  Beed,  64  Conn.  240,  24  nom.     Mutual    Reserve    Fund    Life 

L.  R.  A.  664,  42  Am.  St.  Rep.  174,  Asso.  v.  Hurst,  20  L.  R.  A.  761,  26 

29  Atl.  478.  Atl.  956,  and  Mutual  L.  Ins.  Go.  y. 

^Mutual  Ben.  L.  Ins.  Co.  v.  Wayne  Allen,  138  Mass.  24,  52  Am.  Rep.  245, 

Gouiity  iSfo-u.  Bank,  68  Mich.  116,  35  are   only   authority   for   eliminating 

]Sf.  W.  853;   Miller  v.  Manhattan  L.  the   law     of     the   insurer's    domicil, 

Ins.  Co.  110  La.  652,  34  So.  723;  Lee  since  the  assignments  in  these  cases 

V.   Abdy,   L.   R.   17   Q.   B.   Div.   309,  appear    to    have    been    made  in  the 

55  L.  T.  N.   S.  297,   34  Week.  Rep.  state   in   which   the   contract   of   iu- 

653;     Prentice    v.    Steele,   Mont.  L.  surance  was  consummated.     See  also 

Rep.  5  Super.  Ct.  294.  cases  cited  infra,  note  2. 

Robinson  v.  Hurst,  78  Md.  59,  sub  Wnion  Gent.  L.  Ins.  Go.  v.  Woods, 
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children  to  -whom,  by  the  terms  of  the  policy,  the  loss  is  pay- 
able in  the  event  of  her  death  before  the  decease  of  the  husband, 
depends  upon  the  construction  of  the  policy,  which  is,  of  course, 
determined  by  the  proper  law  of  the  original  contract  of  insur- 
ance, rather  than  that  of  the  assignment.*  In  some  cases  the 
courts  of  the  state  in  which  the  insurer  was  domiciled,  and  in 
which  the  original  contract  of  insurance  was  made,  have  refused 
to  recognize  or  enforce  such  an  assignment,  even  as  between  the 
parties  thereto  and  even  upon  the  assumption  that  it  was  valid 

11  Ind.  App.  335,  37  N.  E.  180,  39  conceded  on  all  sides  that  the  lex 
N.  E.  205;  Criswell  v.  Whitney,  13  fori  must  govern  in  the  determina- 
Ind.  App.  67,  41  N.  E.  78;  Newcomb  tion  of  the  case.  The  reason  for  the 
V.  Mutual  L.  Ins.  Co.  9  Ins.  L.  J.  concession  is  not  apparent,  since  the 
124,  Fed.  Cas.  No.  10,147  (when  con-  assignment  seems  to  have  been  made 
troversy  is  between  parties  to  the  as-  in  New  York.  Perhaps  it  was  due  to 
signment,  and  insurer  is  a  mere  the  fact  that  the  law  of  New  York 
stakeholder)  ;  Miller  v.  Gampiell,  on  the  subject  was  not  proved. 
140  N.  Y.  457,  35  N.  E.  651;  Spen-  ^Brown's  Appeal,  125  Pa.  303,  17 
cer  V.  Myers,  150  N.  Y.  269,  34  L.  R.  Atl.  419.  The  controversy  in  this 
A.  175,  55  Am.  St.  Rep.  675,  44  N.  E.  case  was  between  the  assignee  of  the 
942;  Pratt  v.  Olobe  Mut.  L.  Ins.  Go.  husband  and  wife  upon  the  one  side, 
(Tenn.)   17  S.  W.  352.  and  the  children  upon  the  other,  the 

In  Pomeroy  v.  Manhattan  L.  Ins.  wife  having  predeceased  her  husband. 
Go.  40  111.  398,  the  court  seems  to  It  is  true  that  the  court  said  that  it 
have  assumed  that  the  validity  of  was  not  a  question  whether  the  lea 
such  an  assignment  was  to  be  deter-  fori  or  lex  loci  ought  to  prevail;  but 
rained  by  the  law  governing  the  eon-  this  was  apparently  because  the  con- 
tract of  insurance.  In  this  case,  struction  of  the  policy  depended  up- 
however,  the  contract  of  insurance  on  its  language  alone,  and  no  refer- 
was  held  to  have  been  made  in,  and  ence  to  any  extrinsic  law  was  neces- 
to  be  governed  by  the  laws  of,  Illi-  sary.  It  is  obvious  that,  if  the  lan- 
nois,  and  the  assignment  was  also  guage  of  the  policy  had  been  amblg- 
made  in  that  state^  so  that  there  was  uous  on  this  point,  the  ambiguity 
no  conflict.  would  have  been  solved  by  reference 

In  Whitridge  v.  Barry,  42  Md.  140,  to  the  law  of  the  situs  of  the  con- 
which  was  a  bill  of  interpleader  to  tract  of  insurance,  rather  than  by 
settle  conflicting  claims  of  two  par-  the  law  of  the  situs  of  the  assign- 
ties  under  a  policy  of  insurance  is-  ment,  since  the  court  said  that  the 
sued  at  Washington,  D.  C,  and  pay-  rights  of  the  partira  depended  upon 
able  in  Philadelphia,  growing  out  of  the  construction  of  the  contract  of 
an  assignment  of  the  policy,  the  Insurance, 
oourt  said  that  it  seems  to  have  been 
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by  the  law  of  the  state  where  made,  because  contrary  to  the  law 
of  the  former  state.*  The  general  riile  is,  also,  doubtless  sub- 
ject to  the  qualification  that  the  assignee  must  be  one  of  the 
class  of  persons  to  which  the  beneficiaries  are  limited  by  the 

<  The  statement  in  Mutual  Ben.  A  similar  decision  was  made  in 
Ins.  Go.  V.  Wayne  County  8av.  Bank,  Mutual  L.  Ins.  Go.  v.  Terry,  62  How. 
68  Mich.  116,  35  N.  W.  853,  is  that  Pr.  325,  and  Milhous  v.  Johnson,  21 
the  validity  of  the  assignment  will  N.  Y.  S.  R.  382,  4  N.  Y.  Supp.  199, 
be  determined  by  the  laws  of  the  upon  a  similar  state  of  facts,  except 
state  "where  it  was  made  and  is  at-  in  those  cases  it  appeared  that  the 
tempted  to  be  enforced  (italics  assignment  was  made  in  another 
ours ) ."  The  words  italicized  seem  state,  by  the  law  of  which  it  was 
to  imply  that  the  rule  may  be  differ-   valid. 

ent  if  the  action  be  brought  in  the  So,  in  Blooming  dale  v.  Lisberger, 
state  where  the  original  contract  of  24  Hun,  355,  it  was  held  that  the 
insurance  was  made.  proceeds  of  such  a  policy  could  not 

So,  in  Barry  v.  Equitable  Life  As-  be  subjected  to  the  payment  of  notes 
sur.  Soc.  59  N.  Y.  587  (where  the  executed  by  the  wife  in  Virginia  as 
real  controversy  was  between  the  surety  for  her  husband,  which  were 
parties  to  the  assignment,  though  the  not,  by  their  terms,  chargeable  upon 
insurer  was  a  nominal  party),  a,  pol-  her  separate  estate,  notwithstanding 
icy  of  insurance  was  issued  in  New  that,  by  the  law  of  Virginia,  they 
York  by  a  New  York  company  upon  would  be  such  a  charge.  It  is  diffi- 
the  life  of  the  husband  for  the  bene-  cult  to  determine  the  exact  ground, 
fit  of  his  wife,  at  a  time  when  the  and  therefore  the  exact  extent,  of  the 
New  York  statute  provided  that  such  exception,  made  by  these  eases,  to  the 
policy  should  not  be  assignable  by  general  rule  that  the  validity  of  the 
the  wife  during  the  life  of  hei  hus-  assignment  is  to  be  determined  by 
band.  The  wife  signed  in  New  York  the  law  of  the  place  where  it  (the 
an  assignment  of  the  policy,  which  assignment)  was  made.  One  part  of 
was  mailed  in  New  York  to  the  as-  the  opinion  in  the  Barry  Gase  seems 
signee,  who  resided  in  Maryland,  to  put  the  decision  upon  the  ground 
The  opinion  of  the  court  seems  to  in-  that  the  New  York  statute  rendering 
dicate  that  the  assignment  would  the  contract  nonassignable  had,  by 
have  been  held  invalid,  even  if  it  the  intention  of  the  parties  to  the 
had  been  regarded  as  made  in  Mary-  contract  of  insurance,  become  a  part 
land  and  as  valid  by  the  law  of  that  of  such  contract;  but  another  por- 
state,  though,  as  a  matter  of  fact,  tion  of  the  opinion  seems  to  put  the 
the  court  took  the  view  that  the  as-  decision  upon  the  ground  that  the 
signment  was  complete  as  soon  as  it  public  policy  of  New  York  (the 
was  deposited  in  the  mail  in  New  forum)  required  such  statute  to  be 
York.  And,  in  this  view,  both  the  applied  when  the  policy  was  issued 
original  contract  of  insurance  and  by  a  New  York  corporation  and  the 
the  assignment  were  made  in  New  original  contract  of  insurance  was 
York.  made  and  payable  in  that  state,  not- 
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law  of  the  insurer's  domicil.^  The  right  of  the  insured  to  re- 
voke the  designation  of  the  beneficiary  in  a  policy  of  life  insur- 
ance, and  to  divert  the  benefit  elsewhere,  is  to  be  determined 
by  the  law  of  his  domicil,  at  least  if  the  contract  was  made 
there,  notwithstanding  that  the  contract  is,  in  other  respects, 
governed  by  the  law  of  the  insurer's  domicil.  ^  This  rule,  how- 
withstanding  the  assignment  may  ground  that  it  was  not  required  to 
have  been  made  in  another  state.  enforce   the    public    policy   of   New 

Connecticut  Mut.  L.  Ins.  Co.  v.  York,  as  declared  by  the  New  York 
Westervelt,  52  Conn.  586,  held  that  cases  above  cited, 
the  New  York  statute  involved  in  the  s  This  seems  to  be  a  necessary  cor- 
Ba/rry  Case  did  not  apply  to  a  eon-  ollary  of  the  principle  exemplified  by 
tract  made  in  New  Jersey  for  the  as-  the  cases  cited  ante,  §  467f,  note  2. 
signment  of  a  policy  issued  by  a  Con-  «  The  right  of  a  resident  of  Mani- 
necticut  insurance  company  to  a  res-  toba  to  revoke  the  designation  of  his 
Ident  of  New  York  for  the  benefit  of  wife  as  beneficiary  ,in  a  policy  of  in- 
hls  wife,  notwithstanding  that  the  surance  upon  his  life  and  to  divert 
court  seems  to  have  assumed  that  the  money  elsewhere  is  to  be  deter- 
the  contract  of  insurance  was  con-  mined  by  the  law  of  Manitoba,  not- 
summated  in  New  York,  where  the  withstanding  that  the  contract  of 
insured  and  his  wife  were  domiciled,  insurance  was  performable  in  On- 
The  fact  that  the  insurer  in  this  case  tario.  National  Trust  Co.  v.  Hughes, 
was  not  a  New  York  corporation  14  Manitoba  L.  Rep.  41.  The  deoi- 
would  seem  to  have  been  sufficient  to  sion  (which  goes  to  the  extent  that 
distinguish  the  ease  from  the  New  the  insurance  company  was  bound  to 
York  cases  above  cited.  It  is  true  recognize  the  revocation  and  pay  the 
that  it  was  held  in  Wilson  v.  Law-  money  as  directed)  is  upon  the 
rence,  13  Hun,  238,  Affirmed  in  76  N.  ground  that  the  question  was  not  one 
Y.  585,  and  Eadie  v.  Slimmon,  26  N.  of  construction  of  the  policy  or  con- 
Y.  9,  82  Am.  Dec.  395,  that  the  New  tract  of  insurance,  but  of  the  capae- 
York  statute  in  question  applied,  al-  ity  of  the  insured  to  make  a  dispo- 
though  the  policy  was  issued  by  a  sition  of  the  benefit, 
foreign  corporation;  but  in  these  So,  in  Breitung's  Estate,  78  Wis. 
cases  the  assignment,  as  well  as  the  33,  46  N.  W.  891,  47  N.  W.  17,  the 
original  contract  of  insurance,  ap-  right  of  the  insured  to  dispose,  by 
pears  to  have  been  consummated  in  will,  of  the  proceeds  of  a  policy  of 
New  York.  The  court  in  the  Wester-  life  insurance  which  was,  by  its 
velt  Case,  however,  seems  to  have  as-  terms,  payable  to  certain  beneficia- 
sumed  that  the  New  York  statute  ries,  was  determined  by  reference  to 
would  have  been  applied  if  the  ac-  the  law  of  Wisconsin,  his  domicil, 
tion  had  been  brought  in  New  York,  notwithstanding  that  the  policy  was 
and  its  own  decision  refusing  to  ap-  issued  by  a  Massachusetts  corpora- 
ply   the   statute   was   put   upon   the  tion.     The    decision,  however,    seems 
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ever,  is  subject  to  an  exception  (at  least  when  the  rights  of  the 
insurer  are  involved)  in  case  of  an  express  provision  upon  the 
subject  in  the  contract  of  insurance,  in  the  charter  of  the  in- 
surance company,  or  in  a  statute  of  its  domicil  which  is  a  lim- 
itation upon  its  contractual  powers.  Subject  to  the  last  qualifi- 
cation, the  validity  and  effect  of  an  indorsement  upon  the  policy 
designating  the  person  to  whom  the  benefit  shall  be  paid,  made 
at  the  insured's  domicil,  are  to  be  determined  by  the  law  of  such 
domicil,  though  the  original  contract  of  insurance  was  made 
and  is  payable  elsewhere. '  And,  subject  probably  to  the  same 
qualification,  the  law  of  the  insured's  domicil  governs  as  to  the 
respective  rights  of  his  creditors  and  beneficiaries,  rather  than 
the  law  of  the  state  in  which  the  beneficiaries  reside,  or  that  of 
the  state  in  which  the  insurer  is  domiciled  and  in  which  the  pol- 
icy is  payable.*     Thus,  it  has  been  held  that  a  statute  of  the 

to  turn  upon  the  fact  that  the  con-  trator  of  insured  and  the  person  des- 
tract  was  consummated  in  Wiscon-  ignated  as  beneficiary  in' the  indorse- 
sin.  It  is  stated  in  a  dissenting  ment.  The  court  cites  and  relies  on 
opinion,  though  the  fact  is  not  al-  Lee  v.  Abdy,  L.  R.  17  Q.  B.  Div.  309. 
luded  to  in  the  prevailing  opinion,  55  L.  T.  N.  S.  297,  34  Week.  Rep.  653. 
that  the  policy  was  payable  at  the  The  validity  of  a  change  of  bene- 
office  of  the  company  in  Massachu-  iieiaries,  in  a  policy  providing  that 
setts,  and  expressly  declared  that  the  the  place  of  the  contract  shall  be 
contract  should  be  construed  and  gov-  New  York,  and  that  the  contract 
erned  by  the  law  of  Massachusetts,  shall  be  construed  according  to  the 
See  also  infra,  note  7.  laws  thereof,  is  to  be  determined  by 
7  The  validity  and  effect  of  indorse-  the  law  of  New  York,  although  the 
menta  designating  the  person  to  application  for  the  insurance  was 
whom  the  benefit  shall  be  paid,  made  made,  and  the  policy  delivered,  in 
in  Ontario  by  a  person  domiciled  Ontario,  and  the  insurer  raises  no 
there,  on  a  policy  of  insurance  issued  question  as  to  which  law  shall  gov- 
by  a  Quebec  corporation,  are  to  be  ern.  Bunnell  v.  Shilling,  28  Ont. 
determined  by  the  law  of  Ontario,  Rep.  336.  In  this  case,  however,  the 
though  the  original  contract  of  in-  attempt  was  to  change  the  beneficia- 
surance  was  made  and  is  payable  in  ries  of  a  new  policy;  and,  as  a  mat- 
Quebec.  Toronto  General  Trusts  Co.  ter  of  fact,  it  was  held  that  the 
V.  Sewell,  17  Ont.  Rep.  442.  The  change  was  invalid  even  by  the  law 
money  had  been  paid  into  court  by  of  New  York. 

the  insurance  company  and  the  con-  ^Roberts  v.  Winton,  100  Tenn.  484, 

troversy  was    between    the    adminis-  41  L.  R.  A.  275,  45  S.  W.  673.     It  ap- 


1038  OBLIGATIONS   AND   CONTRACTS.  [Chap.  VIIL 

insured's  domicil,  providing  that  a  certain  proportion  of  the 
proceeds  of  the  policy  shall  go  to  the  representatives  of  the  de- 
ceased when  the  annual  premium  exceeds  a  specified  amount, 
applies,  even  if  the  contract  of  insurance  was  made  and  is  per- 
formable  elsewhere ;  ®  hut  it  has  been  held  otherwise  where  the 
policy  expressly  stipulated  that  it  should  be  governed  by  the  law 
of  the  insurer's  domicil.'*' 

467h.  Forfeiture;  commutation;  extended  insurance;  notice. — 
With  the  exception  of  the  cases  that  take  the  view  that  the  stat- 
ute of  the  insurer's  domicil  relating  to  forfeitures  is  a  limita- 
tion upon  its  powers  to  contract,  and  therefore  applies  wherever 

peared  in  this  case  that  the  contract  the  policy  from  the  insurer,  and  that 

was  consummated  in  the  state  of  the  the  action  was  by  the  husband's  ad- 

insured's  domicil.  ministrator  against  her  for  a  propor- 

Whether  a  widow  is  entitled  to  the  tional  part  thereof, 

proceeds  of  policies  of  insurance  up-  lo  A   Connecticut   statute,   provid- 

on  the  life  of  her  husband  payable  to  ing  that  a  policy  of  insurance  upon 

his  executors,  administrators,  or  as-  the  life  of  a  husband  for  the  benefit 

signs,  as    against    his    creditors,  de-  of  his  wife  shall  inure  to  her  sepa- 

pends  upon  the  law  of  his   domicil,  rate  use,  or  that  of  her  children,  free 

wherever  they  may  be  administered,  from  the  claims  of  his  creditors,  ex- 

Ellis  V.   Northwestern  Mut.    L.   Ins.  eept  that,  if  the  annual  premiums  ex- 

Go.  100  Tenn.  177,  43  S.  W.  766.  ceed  $300,  the  amount  of  such  excess 

9  The  statute  of  Ohio,  providing  in  shall  inure  to  the  benefit  of  creditors, 

effect    that,  when    the    annual    pre-  is  as  much  a  part  of  a  contract  of 

mium  upon  a  policy  of  insurance  up-  insurance  with  a  resident  of  the  Dis- 

on  the  life  of  a  husband  for  the  bene-  trict  of   Columbia,  made  and  to  be 

fit  of  his  wife  or  children  shall  ex-  performed   in   Connecticut,  as   if  in- 

eeed  $150,  the  beneficiaries  named  in  corporated  therein,   where   it  is   ex- 

the    policy  shall    receive    only  such  pressly  provided,  as    a    part    of  the 

portion  of  the  insurance  as  that  sum  contract,  that    the    policy  is    issued 

bears  to  the  whole  annual  premium,  and  is  to  be  delivered  in  Connecti- 

and  the  residue  shall  go  to  the  rep-  cut,  and  is  in  all  respects  to  be  con- 

resentatives  of  the  deceased,  applies  strued  and  determined  in  accordance 

to  a  policy  issued  by  a  foreign  in-  with   the   laws   of   that   state.     Cen- 

surance    company  to    a    resident    of  tral  Nat.  Bank  v.  Hume,  128  U.  S. 

Ohio,  even  assuming    that    the    con-  195,  32  L.  ed.  370,  9  Sup.  Ct.  Rep.  41. 

tract  of  insurance  was  made,  and  was  In  this  case  the  statute  was  applied 

perf ormable,  in  Pennsylvania.    Cross  with  the  result  of  protecting  the  pro- 

V.  Armstrong,  44  Ohio  St.  613,  10  N.  ceeds  of  the  policy  from  the  claims 

E.  160.     It  appeared  that  the  widow  of  creditors, 
had   collected   the   entire   amount   of 
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the  contract  may  have  been  made/  the  majority  of  the  cases 
either  assume  or  expressly  hold  that  the  law  of  the  place  where 
the  contract  is  made  governs  in  this  respect.^  ISTor  may  the 
law  of  the  state  in  which  the  contract  is  made,  preventing  the 
forfeiture  of  the  policy  for  nonpayment  of  premiums,  or  re- 
quiring notice  as  a  condition  of  such  forfeiture,  be  avoided  by 
an  express  stipulation  in  the  policy  that  it  shall  be  governed  by 

1  See  ante,  §  467 d,  notes  3  and  4.  statute  requiring  notice  as  a  condi- 

2  Thus,  in  Equitable  Life  Assur.  tion  of  forfeiture  applied,  notwith- 
Soc.  V.  Clements,  140  U.  S.  226,  35  L.  standing  that  the  policy  was  issued 
ed.  497,  U  Sup.  Ct.  Rep.  822,  it  was  by  a  corporation  of  another  state, 
held  that  the  Missouri  statute,  pro-  And  Marden  v.  Hotel  Owners'  Ins. 
viding  in  effect  that  no  policy  of  in-  Co.  85  Iowa,  584,  39  Am.  St.  Rep. 
surance  shall,  after  the  payment  of  316,  52  N.  W.  509;  and  Grevenig  v. 
two  annual  premiums,  be  void  by  Washington  L.  Ins.  Co.  112  La.  879, 
reason  of  nonpayment  of  the  pre-  36  So.  790,  are  to  the  same  effect, 
mium  thereon,  but  shall  be  subject  Born  v.  Home  Ins.  Co.  120  Iowa, 
to  certain  rules  of  commutation,  ap-  299,  94  N.  W.  849,  however,  implies 
plied  to  a  contract  of  insurance  con-  that  the  law  of  the  place  of  perform- 
summated  in  that  state,  notwith-  ance  will  prevail  if  different  from 
standing  that  the  insurer  was  a  New  that  of  the  place  where  the  contract 
York  corporation,  and  the  policy  was  was  made. 

payable  in  that  state.  Equitable  In  Holmes  v.  Charter  Oak  L.  Ins. 
Life  Assur.  Soc.  v.  Winning,  7  C.  C.  Co.  131  Mass.  64,  it  was  held  that 
A.  359,  19  U.  S.  App.  173,  58  Fed.  the  Massachusetts  statute  relating  to 
544,  is  to  the  same  effect.  So,  Antes  forfeitures  applied  to  foreign  insur- 
V.  State  Ins.  Co.  61  Neb.  55,  84  N.  ance  companies  doing  business  In 
W.  412,  having  found  that  the  eon-  Massachusetts,  whether  the  contract 
tract  was  made  in  Nebraska,  held  was  consummated  in  that  state,  or  in 
that  the  statute  of  Iowa,  where  the  the  state  of  the  insurer's  domieil. 
insurer  was  incorporated,  requiring  The  decision,  however,  turned  upon 
notice  as  a  condition  of  forfeiture  the  construction  of  the  Massachu- 
for  nonpayment  of  premium,  was  not  setts  statute. 

applicable.  So,  conversely.  Hicks  v.  A  contrary  view  was  taken  of  such 
National  L.  Ins.  Co.  9  C.  C.  A.  215,  statute  in  Desmazes  v.  Mutual  Ben. 
20  U.  S.  App.  410,  60  Fed.  690;  Equi-  L.  Ins.  Co.  7  Ins.  L.  J.  926,  Fed.  Cas. 
table  Life  Assur.  Soc.  v.  Nianon,  26  No.  3,821;  Whitcomb  v.  Phoenix  L. 
C.  C.  A.  620,  48  U.  S.  App.  482,  81  Ins.  Go.  U  Chicago  Legal  News,  408, 
Fed.  796;  and  Equitable  Life  Assur.  Fed.  Cas.  No.  17,530;  Shattuck  v. 
Soc.  V.  Trimble,  27  C.  C.  A.  404,  48  Mutual  L.  Ins.  Co.  4  Cliff.  598,  Fed. 
U.  S.  App.  565,  83  Fed.  85,  having  Cas.  No.  12,715;  and  Smith  v.  Mu- 
found  that  the  contract  was  made  in  tual  L.  Ins.  Co.  5  Fed.  582, — it  being 
New  York,  held  that  the  New  York  held  in  those  cases  that  the  Massa- 
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the  law  of  the  insurer's  domicil.*  Such  a  stipulation,  how- 
ever, is  effective  to  subject  the  contract  to  such  a  statute  of  the 
insurer's  domicil,  if  not  inconsistent  with  a  statute  of  the  state 
in  which  the  contract  is  consummated,  or  with  other  terms  of 
the  contract.*     The  effect  of  such  a  stipulation  m.ay,  however, 

chusetts  statute    did    not    apply,  al-  Phmney  v.  Mutual  L.  Ins.  Go.  67 

though  the  insured  was  a  resident  of  Fed.  49.3,  was  reversed  upon  another 

Massachusetts,  it  appearing  that  the  ground  by    the    United    States    Su- 

contract  was  consummated  at  the  in-  preme  Court    (178  U.  S.  327,  44  L. 

surer's  domicil  in  another  state.  ed.  1088,  20  Sup.  Ct.  Eep.  908),  the 

Metropolitan  L.  Ins.  Co.  v.  Brad-  latter  court  remarking  that  the  ques- 

ley    (Tex.  Civ.  App.)    79  S.  W.  367,  tion  was  an  important  and  difficult 

holding  that  the  law  of  New  York,  as  one. 

the  place  of  performance,  governed  In  Mutual  L.  Ins.  Go.  v.  Goken, 
with  respect  to  notice,  notwithstand-  179  U.  S.  262,  45  L.  ed.  181,  21  Sup. 
ing  that  the  contract  was  made  in  Ct.  Rep.  106,  it  was  held  that  a  con- 
Texas  by  the  delivery  of  the  policy  tract  of  insurance,  made  in  Montana, 
and  the  payment  of  the  first  pre-  was  not  subject  to  the  New  York 
mium  there,  was  reversed  in  82  S.  statute  making  notice  a  condition  of 
W.  1031,  upon  the  authority  of  Mu-  forfeiture  for  the  nonpayment  of  pre- 
tual  L.  Ins.  Co.  v.  Bill,  193  U.  S.  551,  miums,  notwithstanding  that  the  ap- 
48  L.  ed.  788,  24  Sup.  Ct.  Rep.  538,  plication  recited  that  it  was  subject 
infra,  note  5,  and  Cowen  v.  Equita-  to  the  charter  of  the  company  and 
ble  L.  Assur.  Soc.  (Tex.  Civ.  App.)  laws  of  New  York.  The  decision, 
84  S.  W.  404,  upon  the  same  state  of  however,  is  upon  the  ground  that  the 
facts,  that  the  law  of  New  York  did  stipulation  did  not  purport  to  sub- 
not  applv  ■i^"*    ^^^    contract,  as    distinguished 

s  Cravens  v.  New  York  L.  Ins.  Co.  ^^^  ^^^  application,  to  the  laws  of 

148  Mo.  583,  53  L.  R.  A.  305,  71  Am.  ^^^  "^°^^'   ^"^^  ^^^  """""^^  expressly 

St.  Rep.  628,  50  S.  W.  519,  Affirmed  ''°'"^^^^  ^^^^    **    ^""l"!    ^^"^  ^^«° 

in  178  U.  S.  389,  44  L.  ed.  1116,  20   '""'F'l'fJ'"    *^   T/^r  *,°  ^""^1 
^,    -r,        „„.,      „     .  ,T        subiected  the  contract  to  the  laws  of 

Sup.  Ct.  Rep.  962;    Eorton    v.    New   ..^    ■"   ..^    ,    ,  ^.     ,  ^. 

,  ,  ^  ^  „  ,_,  ,,  „„.  _„  o,  New  York  by  an  express  stipulation 
York  L.  Ins.  Co.  151  Mo.  604,  52  S.    ,      ,,    ,      „  •;        ,    ..^  .      ,"      ,,    , 

to  that  enect,  notwithstanding  that 

W.  356;  Price  v.  Gonnectieut  Mut.  L.   .^  ^.^^  consummated  elsewhere.    Mu- 

Ins.  Co.  48  Mo.  App.  281.  j„^j  j^    j^^    (,^    ^    Hathaway,  45  C. 

mutual  L.  Ins.  Co.  v.  Bill,  55  C.   q    ^    655,    106   Fed.   815,  is  to  the 

C.  A.  536,  118  Fed.  708;   Phdnney  v.    .^^^  g^^^t 

Mutual  L.  Ins.  Co.  67  Fed.  493;  i„  Mutual  R.  F.  L.  Asso.  Co.  v. 
Johnson  v.  New  York  L.  Ins.  Co.  109  Minehart  (Ark.)  83  S.  W.  323,,  the 
Iowa,  708,  50  L.  R.  A.  99,  78  N.  W.  court,  applying  the  general  principle 
905;  Mullen  v.  Mutual  L.  Ins.  Go.  89  of  construction  that  in  case  of  a  con- 
Tex.  259,  34  S.  W.  605;  Griesemer  flict  between  a  general  and  special 
V.  Mutual  L.  Ins.  Co.  10  Wash.  202,  provision  of  a  contract,  the  latter 
38  Pac.  1031,  1034.  shall   prevail,   held   that   compliance 
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be  nullified  by  other  terms  of  the  contract'  In  any  event  the 
stipulation,  to  be  effective,  must  purport  to  subject  the  contract 
to  such  lavir ;  it  is  not  sufficient  that  it  purport  to  subject  the  ap- 
plication to  the  same.  ® 

4671.  Effect  of  misrepresentation  in  the  application. — An  ex- 
press stipulation  in  the  contract,  to  the  effect  that  it  shall  be 
governed  by  the  laws  of  the  state  in  which  the  insurer  is  in- 
corporated, or  to  the  effect  that  it  shall  be  held  and  construed  to 
have  been  made  in  that  state,  subjects  the  contract  to  a  statute 
of  that  state,  providing  in  effect  that  no  misrepresentation  or 
untrue  statement  in  the  application,  made  in  good  faith,  shall 
bar  a  recovery,  unless  it  relates  to  some  matter  material  to  the 
risk.  ^  Even  in  the  absence  of  such  a  stipulation,  there  seems 
to  be  a  tendency  to  apply  such  a  statute  of  the  insurer's  domi- 
cil,  either  upon  the  ground  that  the  statute  is  a  limitation  upon 
the  insurer's  power  to  contract  and  necessarily  enters  as  a  term 
into  every  contract  of  insurance  made  by  it,  without  reference 
to  the    place  where    it   may  have    been  made,^  or    upon    the 

with  the  express  provision  of  the  con-  insured  of  the  receipt  of  every  no- 
tract  with  reference  to  the  notice  of  tice  in  respect  to  the  payment  of  pre- 
premiums,  was  sufficient  without  ref-  miums  which  can  be  implied  from 
erence  to  the  requirements  of  the  law  any  other  part  of  the  policy,  or  re- 
of  New  York,  notwithstanding  that  quired  by  any  statute.  This  decision 
the  policy  contained  a  stipulation  was  followed  in  Metropolitan  L.  Ins. 
that  it  should  be  governed  and  con-  Co.  v.  Bradley  (Tex.)  82  S.  W.  1031. 
strued  only  according  to  the  laws  of  6  See  Mutual  L.  Ins.  Go.  v.  Cohen, 
New  York.  179  U.  S.  262,  45  L.  ed.  181,  21  Sup. 

5  Thus,  Mutual  L.  Ins.  Co.  v.  Hill,   Ct.  Rep.  106,  supra,  note  4. 
193  U.  S.  551,  48  L.  ed.  788,  24  Sup.        i  Penn  Mut.  L.  Ins.  Co.  v.  Mechan- 
Ct.  Rep.  538,  held  that  a  general  dec-   ics  8av.  Bank  &  T.  Co.  38  L.  R.  A. 
laration  in  a  life  insurance  contract   33,   19  C.  C.  A.  286,  37  U.  S.  App. 
executed  in  another  state,  that  it  is  692,  72  Fed.  413,  Affirmed  on  rehear- 
to  be  held  to  have  been  made  in  New   ing  in  38  L.  R.  A.  70,  19  C.  C.  A.  316, 
York,   does  not  subject  the   contract   43  U.  S.  App.  75,  73  Fed.  653;  Union 
to  the  law  of  New  York  making  no-   Cent.  L.  Ins.  Co.  v.  Pollard,  94  Va. 
tice  a  condition  of  forfeiture  for  non-    146,  36  L.  R.  A.  271,  64  Am.  St.  Eep. 
payment     of     premiums,    where   the  715,  26  S.  E.  421. 
contract   contains   an   express   stipu-        2  See  ante,  §  467d,  note  3. 
lation  amounting  to  an  admission  by 
Vol.  II.  CoNFL.  of  Laws — 66. 
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ground  that  the  contract  is  performable  at  such' domicil,  and 
that  the  matter  in  question  relates  to  the  performance,  rather 
than  the  making,  of  the  contract.^  It  does  not  follow,  how- 
cver,  that  such  principle  or  stipulation  will  operate  to  with- 
draw a  contract,  issued  by  a  foreign  corporation,  from  a  simi- 
lar statute  enacted  in  the  state  where  the  contract  is 
consummated  and  the  insured  resides.  Upon  the  other  hand, 
such  a  statute  of  the  latter  state  has  been  applied  by  the  courts 
of  that  state  to  policies  issued  by  foreign  corporations,  some- 
times upon  the  ground  of  the  public  policy  of  the  fomm,*  and 
sometimes,  apparently,  upon  the  assumption  that  the  matter 
relates  to  the  making,  rather  than  the  performance,  of  the  con- 
tract." Most  of  the  cases  have  assumed  that  such  a  statute  is 
substantive,  rather  than  remedial.  The  contrary  bus  been 
held,  however,  with  respect  to  a  provision  of  a  statute  that  no 
answer  to  an  interrogatory  in  the  application  shall  be  received 
as  evidence  in  an  action  upon  the  policy  unless  it  is  clearly 

^Seiders  v.  Merchants  Life  Asso.  the  law  of  the  place  where  the  eon- 
9.3  Tex.  194,  54  S.  W.  753;  Fidelity  tract  was  made.  In.  Franklin  L.  Ins. 
Mut.  Life  Asso.  v.  Harris,  94  Tex.  Co.  v.  Galliyaii.  71  Ark.  205,  73  S. 
25,  86  Am.  St.  Rop.  813,  57  S.  W.  635.  W.  102,  the  contract  seems  to  have 
In  the  latter  cahc,  however,  the  pre-  been  performable  in  the  state  where 
sumption  was  indulged,  in  the  ab-  made,  so  that  there  was  no  conflict, 
sence  of  circumstances  to  the  con-  ^Fletcher  v.  'Sew  York  L.  Ins.  Co. 
trary,  that  the  contract  was  perform-  4  -McCrary,  440,  13  Fed.  526;  Albro 
able  in  the  state  where  made.  v.    AJanhal Ian    L.   Ins.    Co.    119   Fed. 

American  Credit  Indemnity  Co.  v.  629;  Dolan  v.  Mutual  Reserve  Fund 
Carrollton  Furniture  Mfg.  Co.  36  C.  Life  Asso.  173  Mass.  197,  53  N.  E. 
C.  A.  671,  95  Fed.  Ill,  also  seems  to  398;  New  Yorl;  L.  Ins.  Co.  v.  Block, 
refer  the  question  as  to  whether  the    2  Ohio  Dec.  321. 

answers  in  the  applications  are  icp-  i^Yhite  v.  Connecticut  Mut.  L.  Ins. 
resentations  or  warranties  to  tlie  Co.  4  Dill.  177,  Fed.  Gas.  No.  17,545; 
law  of  the  place  of  performance,  Fidelity  Mut.  Life  Asso.  v.  Jeffords, 
though  in  this  case  the  contract  was  53  L.  R.  A.  193,  46  C.  C.  A.  377,  107 
made  and  performable  in  the  same  Fed.  402;  Daniels  v.  Hudson  River 
state.  But  see  Carrollton  Furniture  F.  Ins.  Co.  12  Cush.  416,  59  Am.  Dec. 
.Mfg.  Co.  V.  American  Credit  Indem-  192;  Perry  v.  DircUing -House  Ins. 
iiity  Co.  52  C.  C.  A.  671, 115  Fed.  77.  Co.  67  X.  IT.  291,  68  Am.  St,  Eep. 
wliioh  seems  to  refer  the  question  to   068,  33  Atl.  731. 
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proved  that  the  answer  was  wilfully  false  and  fraudulently 
made,  and  that  it  was  material,  and  induced  the  company  to 
issue  the  policy.  ®  So,  a  statute  of  the  forum  which,  in  effect, 
estops  the  insurer  from  inquiring  into  the  truthfulness  of  an 
answer  in  the  application  relating  to  the  insured's  health  if  the 
medical  examiner  declares  him  a  fit  subject  for  insurance  has 
been  applied  to  a  contract  of  another  state  upon  the  ground  that 
the  provision  relates  to  the  procedure.^  The  question  whether 
a  particular  misrepresentation  is  material,  as  a  matter  of  law, 
seems  to  relate  to  the  substance,  rather  than  the  remedy,* 
though  the  particular  manner  in  which  a  rule  of  another  juris- 
diction that  certain  misrepresentations  are  material  shall  be 
made  effective  in  the  trial  of  the  case,  whether  by  peremptory 
instructions  that  the  matter  is  material,  or  by  setting  aside  a 
verdict  rendered  in  disregard  of  it,  is,  undoubtedly,  a  question 
of  procedure.® 

The  effect  of  the  concealment  of  an  encumbrance  upon  the 
l)roperty  is  to  be  determined  by  reference  to  the  law  of  the 
[)lace  where  the  contract  is  consummated,  without  reference  to 
the  domicil  of  the  insurer,  or  to  the  location  of  the  insured 
property.^" 

467j.  Suicide;  age  of  insured. — There  are  many  decisions  up- 
on the  general  subject  of  suicide  as  a  defense  to  an  action  upon 
a  policy  of  life  insurance,  but  very  few  upon  the  question  as  to 
the  governing  law  in  this  respect  when  the  contract  involves 
foreign  or  interstate  elements.  A  local  statute  excluding  sucli 
defense  will  probably  be  applied,  upon  the  ground  of  public 

Wnion   Cent.  L.  Ins.   Co.   v.  Pol-        ^Massaoimsetts  Ben.  Life  Asso.  v. 

lard,  94  Va.  146,  36  L.  R.  A.  271,  64  lioUnson,   104  Ga.  256,  42  L.  R.  A. 

Am.  St.  Rep.  715,  26  S.  E.  421.  261,  30  S.  E.  918;  Fidelity  Mut.  Life 

TNelson  v.   Nederland  L.  Ins.   Go.  Asso.  v.  Harris,  94  Tex.  25,  86  Am. 

110  Iowa,  600,  81  N.  W.  807.  St.  Rep.  813,  57  S.  W.  635. 

s  See  Fidelity  Mut.  Life  Asso.  v.        loi'odd  v.  State  Ins.  Co.  33  Phila. 

Harris,  94  Tex.  25,  86  Am.  St.  Rep.  Leg.  Int.  239. 
813,  57  S.  W.  635. 
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policy,  by  the  courts  of  the  state  in  which  it  is  enacted,  to  a 
policy  issued  to  a  citizen  of  that  state,  even  though  it  was  is- 
sued by  a  foreign  corporation,  and  the  contract  was  actually 
consummated  in  another  state.  The  actual  decisions,  however, 
applying  such  local  statute  to  the  contracts  of  foreign  insur- 
ance companies  have  turned  upon  the  point  that  the  contract 
was  consummated  in  the  state  in  which  the  statute  was  en- 
acted. ^ 

It  has  been  held  that,  where  there  is  an  express  stipulation 
that  a  contract  shall  be  regarded  as  made  in,  and  governed  by, 
the  laws  of  the  state  where  the  insurer  is  incorporated,  the  stat- 
ute of  another  state  in  which  the  action  is  brought,  forbiddin;; 
insurance  upon  the  lives  of  persons  beyond  a  certain  age,  does 
not  apply,  notwithstanding  that  the  application  was  received  in 
the  latter  state,  and  that  the  insured  was  a  resident  thereof.^ 

467k.  Valued  policy;  estimating  loss. — It  has  been  held  in 
Wisconsin  that  a  provision  of  the  statute  of  that  state  conclu- 
sively establishing  the  value  of  real  property,  when  wholly  de- 
stroyed, at  the  amount  of  insurance  written  in  the  policy, 
applies  to  a  contract  of  insurance  made  in  Illinois  by  an  Illi- 
nois   corporation    upon    real    property    in    Wisconsin.-'     The 

^Knights   Templar  d  M.  Life  In-  plated  at  the   time   of  the  applica- 

demnity  Co.  v.  Berry,  1  C.  C.  A.  561,  tion.     The  insured  in  this  case  was> 

4  U.  S.  App.  353,  50  Fed.  511,  Affirm-  a  resident  of  Missouri,  but  the  deci- 

in"  46  Fed.  439;   'National  Union  v.  sion  is  upon  the  assumption  that  tlie 

Marlow,   21    C.    C.   A.   89,   40   U.   S.  issuance  of  the  policy  constituted  u 

App.  95,  74  Fed.  775.  transaction  of  business  in  Missouri. 

Toomey  v.  Supreme  Lodge,  K.   of  ^Yoorheis    v.    People's    Mut.  Ben. 

['.  74  Mo.  App.  507,  Affirmed  in  147  Soc.  91  Mich.  409,  51  N.  W.  1109. 

ilo.  129,  48  S.  W.  936,  holds  that  the  i/Seyfc  v.  Millers'  Nat.  Ins.  Co.  74 

courts    of    Missouri    are  not  bound,  Wis.  67,  3  L.  E.  A.  523,  41  N".  W.  443. 

upon  principles  of  comity,  to  extend  Daggs  v.  Orient  Ins.  Co.  136  Mo.  382, 

to   foreign   fraternal  beneficial   asso-  35  L.  R.  A.  27,  58  Am.  St.  Rep.  638. 

eiations    the    exemption,  enjoyed    by  38  S.  ^'N".  85,  Affirmed  in  172  U.  S. 

similar    domestic    associations,    from  .i57,  43  L.  ed.  552,  19  Sup.  Ct.  Rep. 

the  provisions  of  the  general   insur-  281,  also  licld  that  a  similar  statute 

ance   laws   excluding  the   defense   of  of  Jlissouvi   applied  to  a  policy  is- 

suicide  if  suicide    was    not    contem-  sued   by    a    Connecticut  corporation 
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court  said  that  it  was  as  competent  for  the  legislature  to  enact 
such  a  law  as  one  prescribing  the  mode  of  execution,  or  effect, 
of  deeds  or  other  conveyances  of  real  property  situated  in  the 
state,  no  matter  where  such  instruments  were  executed.  In 
this  view  the  question  is  withdrawn  from  the  intention  of  the 
parties.  In  another  case,  however,  the  question  as  to  the  gov- 
erning law  in  this  respect  was  referred  to  the  presumed  inten- 
tion of  the  parties,  though  with  the  result  that  the  law  of  the 
state  in  which  the  property  was  situated  was  applied.  The  lo- 
cation of  the  property,  however,  was  merely  regarded  as  one 
of  the  circumstances  illustrating  the  intention  of  the  parties.^ 
The  rule  in  Massachusetts,  that  one  third  new  for  old  is  to  be 
deducted  in  estimating  a  constructive  total  loss,  has  been  ap- 
plied to  a  contract  of  marine  insurance  made  in  that  state  by 
a  foreign  insurance  company.^ 

4671.  Contractual  limitation;  damages;  arbitration;  attaching 
application  to  policy. — As  elsewhere  shown,  the  question  of  lim- 
itation of  time  for  bringing  an  action,  so  far  as  it  depends  upon 
statute,  relates  to  the  remedy,  rather  than  the  substance  of  the 

upon  real  property  in  Missouri.  The  Minnesota ;  second,  that  the  presump- 
deeision  does  not  seem  to  rest  entire-  tion  was  warranted  that  the  parties 
ly  upon  the  ground  that  the  property  intended  to  contract  with  reference 
was  situated  in  Missouri,  but  in  part,  to  the  law  of  Minnesota.  The  cir- 
at  least,  upon  the  ground  that  the  eumstances  regarded  as  justifying 
foreign  corporation  was  transacting  this  presumption  were  that  the  prop- 
business  in  Missouri,  though  it  does  erty  insured  was  situated  in  Minne- 
not  appear  whether  the  particular  sota;  that  the  policy  expressly  stipu- 
contract  in  question  was  consummat-  lated  that  the  liability  should,  in  no 
ed  in  Missouri  or  in  Connecticut.  ease,  exceed  the  actual  cash  value  of 
^Gibson  v.  Connecticut  F.  Ins.  Co.  the  property  at  the  time  of  the  loss 
77  Fed.  561,  held  that  such  a  statute  or  damage;  and  that  the  policy  was 
of  Missouri  did  not  apply  to  a  policy  on  the  form  prepared  by  the  insur- 
issued  by  a  New  York  corporation,  ance  commissioner  of  Minnesota,  and 
to  a  resident  of  Missouri,  upon  prop-  bore  the  words  "Minn.  Standard 
erty  in  Minnesota.     The  decision  is  Policy." 

based  upon  two  grounds :   First,  the       SHeebner  v.  Eagle  Ins.  Co.  10  Gray, 

narrow  ground  that  the  contract  was  131,  69  Am.  Dec.  308. 
made, — that     is,     consummated, — in 
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contract,  and  is  therefore  determined  by  the  law  of  the  f ornm ;  ^ 
and,  upon  that  ground,  it  has  been  held  that  a  statute  of  tlic 
state  in  which  the  insured  property  was  situated,  providing 
that  no  action  upon  the  policy  shall  be  begun  within  ninety 
days  after  notice  of  loss,  is  not  operative  or  controlling  in  an 
action  upon  the  policy  in  another  state.  ^  It  is  otherwise,  how- 
ever, so  far  as  the  question  depends  upon  an  express  stipulation 
in  the  contract.*  If  the  parties  have  expressly  designated  the 
governing  law  of  the  contract,  it  would  seem  that  the  validity 
and  effect  of  such  stipulation  should  be  determined  by  that  law, 
though  it  has  been  held  otherwise;*  and,  since  the  question  of 
contractual  limitation  relates  to  the  performance  rather  than 
the  making  of  the  contract,  it  would  seem,  in  the  absence  of  an 
express  designation  of  the  governing  law,  that  the  question  as 
to  validity  and  effect  of  the  stipulation  should  be  referred  to 
the  law  of  the  place  of  performance,^  though,  of  course,  a  court 
of  the  state  in  which  the  contract  was  made  may,  upon  the 
ground  of  public  policy,  refuse  to  enforce  a  stipulation  on  this 

1  See  posjt  §§  534  et  seq.  where  the  contract  was  in  fact  made 

estate  Ins.  Co.  v.  DuBois,  7  Colo,  in    Missouri    with     the     authorized 

App.  214,  44  Pae.  756.  agent   of   the    corporation,    notwith- 

3  A  stipulation  in  a  policy  insur-  Htanding  the    application    expressly 

ing  property  in  Minnesota,  the  eon-  stipulated   that  the    contract,  when 

tract  being  made  and  to  be  performed  made,  should  be  held  and  construed 

there,  providing  that  the  action  must  at  all  times  and  places  to  have  been 

be  broui^ht  within   a   specified  time  made     in     California.     Summers   v. 

after  the  loss  occurs,  extinguishes  the  Fidelity  Mut.  Aid  Asso.  84  Mo.  App. 

right  and  does  not  merely  bar  the  605. 

remedy,  and  the  stipulation  will  be  sGalloway  v.  Standard  F.  Ins.  Go. 
given  effect  in  an  action  in  North  45  W.  Va.  237,  31  S.  E.  969,  how- 
Dakota.  Travelers  Ins.  Go.  v.  Gali-  ever,  seems  to  refer  the  question  as 
fomia  Ins.  Go.  1  N.  D.  151,  8  L.  R.  A.  to  the  waiver  of  such  stipulation  by 
769   45  N.  W.  703.  the  insurer's  promise  to  pay,  to  the 

<  A  stipulation  in  a  policy  of  in-  law  of  the  place  where  the  contract 

surance  issued  by  a  California  cor-  was  made,  though  it  was  also  held 

poration  limiting  the  time  for  bring-  in  this  case  that,   inasmuch  as  the 

ino-  suit,  though  valid  by  the  law  of  policy  did  not  designate  the  place  of 

California,    will   be   held   invalid   in  payment  of  the  loss,  it  was  payable 

accordance  with  the  law  of  Missouri,  where  the  policy  issued. 
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subject,  even  if  valid  according  to  the  law  of  the  place  of  per- 
formance. * 

:  The  liability  of  an  ihsnranee  company  for  damages  for  vex- 
atious delay  in  the  payment  of  a  loss  pertains  to  the  perform- 
ance of  the  contract,  and  is  governed  by  the  law  of  the  place  of 
performance,  and  not  by  the  law  of  the  forum. "'  Interest  on  a 
life  insurance  policy  should  be  calculated  according  to  tlie  rate 
allowed  in  the  state  where  the  same  is  payable,  although  the 
suit  is  brought  in  another  state.* 

The  question  as  to  the  validity  of  a  stipulation  in  the  policy 
for  the  submission  to  arbitration  of  differences  respecting  thf 
amount  of  loss  relates  to  the  substance,  ratlier  than  the  remedy, 
.  and  is  therefore  not  governed  by  the  lex  fori,  as  such.  ^ 

Statutes  which  declare  in  effect. that  the  insurer  shall  not  be 
allowed  to  rely  upon  the  application  as  a  defense  unless  the 
same  is  indorsed  on,  or  attached  to,  the  policy,  are  generally 
regarded  as  substantive,  rather  than  remedial,^"  tlu)ugh  the 
contrary  has  been  held.^^     As  a  rule,  the  question  as  to  the 

6  See   Hummers    v.  Fidelity    Mut.  should   be    construed   to   have    been 

Aid  Asso.   84  Mo.   App.   U05,   supra,  made  in  New  York, 

note  4.  In  the  absence  of  proof  of  the  law 

TThompson  v.  Traders'  Ins.  Co.  169  of  New  York  on  the  subject,  how- 
Mo.  12,  68  S.  W.  889;  but  see  con-  ever,  the  presumption  was  indulged 
tra,  Tra/velers  Ins.  Co.  v.  Sheppard,  tliat  it  was  the  same  as  the  law  of 
85  Ga.  751,  12  S.  E.  18.  Iowa.  Bottomley  v.  Metropolitan  L. 
'^Grangers'  L.  Ins.  Co.  v.  Brown,  Ins.  Co.  170  Mass.  274,  49  N.  E.  438. 
57  Miss.  308,  34  Am.  Rep.  446;  And  Johnson  v.  Mutual  L.  Ins.  Go. 
Stepp  V.  National  Life  &  Maturity  180  Mass.  407,  63  L.  R.  A.  833,  62 
Asso.  37  S.  C.  417,  16  S.  E.  134.  N.  E.  733,  expressly  holds  that  the 

^Smith   V.   California   Ins.    Co.   87  statute  of  Massachusetts  on  the  sub- 

Me.  190,  32  Atl.  872.  jeet    does   not   apply   to   a    contract 

lOGoodicin  v.  Provident  Sav.  Life  made  in  another  state. 

Assur.  Asso.  97  Iowa,  226,  32  L.  R.  n  Thus,  Des  Moines  Life  Asso.  v. 

A.  473,  59  Am.  St.  Rep.  411,  66  N.  Owen,  10  Colo.  App.  131,  50  Pac.  210, 

W.  157,  conceded  that  the  law  of  New  held  that  a  statute  of  Iowa,  provid- 

York,  if  proved,  would  have  governed  ing   that   the   failure   to   indorse   or 

upon  this  point,  there  being  an  ex-  attach  the  application  to  the  policy 

pref3   stipulation   that   the   contract  shall  not  render  the  policy   invalid. 
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applicability  of  such  statutes  has  turned  upon  the  question  as 
to  where  the  contract  was  consummated/^  though,  perhaps,  it 
is  sufficient  to  subject  the  contract  to  a  local  statute  in  this  re- 
spect, if  the  policy  was  issued  to  a  resident  of  the  state,  and 
part  of  the  transaction  took  place  within  the  state,  though  the 
contract  itself  was  actually  consummated  out  of  the  state.'" 
It  has  also  been  held  that  the  location  of  the  insured  property 
determines  the  governing  law  in  this  respect '  * 

467ni.  Transitory  character  of  action. — It  is  scarcely  neces- 
sary to  point  out  that  an  action  upon  a  policy  of  insurance, 
whether  upon  real  or  personal  property,  is  not  local  but  transi- 
tory, and  may  be  brought  wherever  the  defendant  may  be 
served,  without  reference  to  the  citizenship  of  the  parties  or  the 
location  of  the  property;'  and  it  has  been  held  that  a  stipula- 
tion waiving  the  right  to  bring  an  action  upon  the  policy,  ex- 
cept in  the  courts  of  the  state  in  which  the  policy  was  issued, 
or  the  insurer  is  incorporated,  is  void  as  against  public  policy, 
and  does  not  prevent  the  bringing  of  an  action  thereon  in  an- 
other state  or  country.^ 

but  shall  preclude  the  company  from  Gorley  v.  Travelers'  Protective  Asso. 

pleading,    alleging,    or     proving     the  46  C.  C.  A.  278,  105  Fed.  854. 

application,  affects  the  remedy  only,  ^*8ianhilber   v.   Mutual   Mill  Ins. 

and  not  the  substantive  contract,  and  Go.  76  Wis.  285,  45  N.  W.  221.     This 

is   therefore   not   binding   upon    the  case  applied  the  Wisconsin  statute, 

courts  of  another  state.  the  property  being  situated  in  that 

1 2  Thus,  Providence  Sav.  Life  As-  state,  although  the  contract  was 
sur.  Soc.  V.  Hadley,  43  C.  C.  A.  25,  made  and  payable  in  another  state. 
102  Fed.  856,  applied  the  Massachu-  i  This  is  expressly  held  in  Mohr  & 
setts  statute  on  the  subject  because  M.  Distilling  Co.  v.  Insurance  Cos. 
the  contract  was  closed  in  that  state;  12  Fed.  474;  and  Insurance  Co.  of 
and  Albro  v.  Manhattan  L.  Ins.  Co.  'N.  A.  v.  McLimmis,  28  Neb.  653,  44 
119  Fed.  629,  applied  the  same  stat-  N.  W.  991;  and  is,  of  course,  as- 
ute  upon  the  same  ground,  notwith-  sumed  in  many  of  the  cases  cited  in 
standing  a  stipulation  that  the  con-  the  previous  sections. 

tract  should  be  governed  by  the  law  ^Slocum  v.  Western  Assur.  Co.  42 
of  New  York.  Fed.  235;  Reichard  v.  Manhattan  L. 

13  This   seems    to   be   assumed   in   Ins.  Co.  31  Mo.  518. 
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e.  Partnership. 

468.  Partner  holding  himself  out  as  such  cannot  set  up  restric- 
tions of  his  domicil. — A  partner  who  holds  himself  out  as  such 
and  as  such  contracts  debts  in  a  foreign  country,  is  liable  for 
such  debts  by  the  law  of  such  country,  even  though  by  the  law 
of  his  own  country,  which  is  that  of  the  seat  of  the  partnership, 
he  has  but  a  limited  interest  in  the  firm,  and  is  liable  only  to 
such  amount.  Thus,  in  a  case  decided  in  1870,  in  Rhode 
Island,  where  it  appeared  that  W.,  a  special  partner,  who  was 
not  by  the  laws  of  Cuba  responsible  for  more  than  the  capital 
invested  by  him,  came  to  ISTew  York,  and  made  purchases  of 
goods  as  a  general  partner,  it  was  ruled  that  he  thereby  became 
liable,  as  a  general  partner,  for  such  purchases.  -^  It,  of  course, 
follows  that  when  A.,  B.,  and  C.  appear  and  contract  as  part- 
ners, neither  can  afterwards  avail  himself  of  the  laws  of  the 
domicil  of  the  partnership,  to  avoid  his  several  liability  in 
solido  for  the  whole  amount.^  The  principle  is  the  same  as 
that  heretofore  mentioned,  by  which  restrictions  on  business 
capacity  are  held  not  to  he  extraterritorial.*  But  when  the 
limitations  of  a  foreign  partnership  are  based  on  the  same 
policy  as  obtains  in  the  place  of  contract,  then  such  limitations 
will  be  held  operative  by  the  courts  of  the  latter  place.* 

468a.  Limitation  of  partner's  liability. — The  position  appar- 
ently taken  in  the  last  section,  that  a  statutory  limitation  of  the 
liability  of  a  partner  has  no  extraterritorial  operation,  is  not 
supported  by  the  weight  of  authority.  Upon  the  other  hand, 
the  general  principle  seems  to  be  that,  in  the  absence  of  any 
acts  of  the  special  partner  whereby,  under  the  general  princi- 
ples of  law,  he  would  incur  the  liability  of  a  general  partner, 
his  limited  liability  is  recognized  and  protected  by  the  courts 
of  other  states,  according  to  the  law  of  the  state  in  which  the 
limited  partnership  is  formed,  even  though  the  particular  con- 

iBarrows  v.  Dovms,  9  R.  I.  446,  11  iting   liability    of   joint    stock    eom- 

Am.  Rep.  283.  panies   are  not  extraterritorial,   see 

•^Carroll  v.  Waters,  9  Mart.   (La.)  Tap  v.  Ward,  106  Mass.  518;   Gott 

SOO,   13  Am.  Dec.  316;   Ferguson  v.  v.  Dinsmore,   111   Mass.  45. 
Flower,  4  Mart.  N.  S.  312.  ijying  v.   Sarria,  69  N.  Y.  25,  25 

iAnte,  §  101.      That  statutes  lim-  Am.  Rep.  128. 
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tract  in  question  was  made  and  performable  elsewhere.*  This 
general  principle  is,  of  course,  subject  to  the  exception  that  the 
court  may  refuse  to  recognize  such  limitation  if  it  deems  it 
contrary  to  the  distinctive  policy  of  the  forum.  While  the  ex- 
istence of  a  similar  limitation  under  statutes  of  the  forum  con- 
clusively shows  that  the  limitation  imposed  by  the  foreign  law 
is  not  contrary  to  such  policy  of  the  forum,  it  does  not 
necessarily  follow  that  such  a  limitation  will  be  deemed  con- 
trary to  such  policy  of  the  forum  in  the  absence  of  such  a 
limitation  by  the  statutes  of  the  forum."     The  general  prin- 

iLaivrence  v.  Batcheller,  131  Mass.  denying  that  he  is  a  general  partner. 
504;  King  v.  Sarria,  69  N.  Y.  24,  25  The  contracts  involved  in  tliese  cases 
Am.  Hep.  128;  Barrows  v.  Downs,  9  were  made  and  performable  outside 
R.  I.  446,  11  Am.  Rep.  283;  Hastings  of  the  jurisdiction  in  which  the  firm 
V.  Eopkinson,  28  Vt.  108.  The  de-  had  its  domicil,  and  by  the  law  of 
cision  in  the  Rhode  Island  case,  in  which  the  limitation  of  liabilities 
so  far  as  it  held  the  special  partner   was  imposed. 

liable  as  a  general  partner,  was  con-  So,  in  Cutler  v.  Thomas,  25  Vt. 
fined  to  goods  sold  to  the  partnership  73,  the  court  said  that  while  it  might 
in  reliance  upon  his  representations  be  true  that  a  bill  drawn  by  a  joint 
that  he  was  a  general  partner.,  and  stock  company  was  governed  by  the 
was  personally  liable;  and  was  ex-  laws  of  New  York,  where  it  was  pay- 
pressly  based  upon  such  representa-  able,  yet  the  liability  of  the  indi- 
tions.  The  court  said  that  if  the  vidual  members  of  the  company  must 
partners  had  remained  in  Cuba,  and  be  determined  by  reference  to  the  law 
the  general  partner  had  made  con-  of  Canada,  where  it  was  formed  and 
tracts  abroad  by  letter,  the  extent  of  where  its  place  of  business  was  sit- 
his  power  to  bind  the  special  partner  uated. 

would  be  regulated  by  the  law  of  2  xhe  reference  in  King  v.  Sarria, 
Cuba;  and  that  if  the  general  part-  09  N.  Y.  24,  25  Am.  Rep.  128,  supra, 
ner  had  gone  abroad,  his  authority  to  the  resemblance  between  the  law 
to  bind  the  other  would  still  be  reg-  of  the  situs  of  the  partnership  and 
ulated  by  the  law  of  Cuba.  It  is  the  law  of  New  York  with  reference 
true  that  the  latter  statement  is  to  limited  partnerships  was  simply 
formally  qualified  by  the  condition  to  show  that  the  limitation  of  the 
that  the  special  partner  remained  at  special  partner's  liability  was  not 
home;  but  it  is  clear,  from  the  opin-  contrary  to  the  public  policy  of  the 
ion  as  a  whole,  that  the  court  mere-  forum;  and  it  will  be  observed  that 
ly  meant  to  exclude  a  case  where  it  was  the  limitation  imposed  by  the 
the  special  partner  has  made  mis-  foreign  law,  and  not  that  imposed 
representations  that  estop  him  from  by  the  law  of  New  York,  that  was 
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ciple  applies  only  to  the  substantive  liability,  and  not  to  mere 
matters  of  procedure.  * 

469.  Otherwise  as  to  secret  partnerships. —  Secret  special 
•partners,  not  disclosed  at  the  time  of  the  transaction,  are  pro- 
tected, so  far  as  concerns  indebtedness  to  foreign  creditors,  by 
the  ,  laws  of  their  doraicil.  * 

470.  Foreign  partners  must  be  proved  to  be  such. —  But  by 
whom  is  existence  of  others  than  the  contracting  partners  to  be 
deterSiined  ?  Suppose  A.,  in  Germany,  claims  to  be  a  member 
of  the  New  York  firm  of  B.,  C,  and  D.,  and  as  such  makes 
contracts  in  the  name  of  such  firm.  ISTeither  in  England  nor 
in  the  United  States  does  this  question  appear  to  have  been  de- 
termined. In  Germany  it  was  decided  by  the  Supreme  Coiirt 
at  Lijbeck,  on  March  31,  1846,  that  the  question  is  to  be  deter- 
mined by  tlie  laws,  not  of  the  place  where  the  alleged  partner 
made  the  litigated  contracts,  but  of  the  place  where  the  part- 
nership was  alleged  to  be  established.^  The  liability  of  others 
than  A.,  the  contracting  partner,  cannot  be  determined  by  A.'s 
declarations.^  If  the  other  alleged  partners  are  sued,  and  it 
appears  that  they  were  undisclosed  at  the  time  of  their  eon- 
tract  with  A.,  then  the  nature  of  the  alleged  partnership  must 
be  proved  in  conformity  with  the  laws  of  the  place  in  which  it 
WAS  constituted.* 

applied.    While  such  resemblance  be-  to   the   procedure,   and   therefore  do 

tween  the  two  laws  conclusively  neg-  not    apply    to    an    action    brought 

atives  the  applicability  of  the  excep-  against   the   members   in   Massachu- 

tion  in  that  case,  it  is  by  no  means  setts  in  the  first  instance.     As  these 

implied  in  the  opinion  that  the  ex-  decisions   expressly    rest    upon     the 

ception  would  have  been  applicable  if  ground   that  the  provision  was   one 

there  had  been  no  such  law  in  New  of  procedure,  they  are  no  authority 

York.  for  the  proposition  that  a  statutory 

^Taft  V.  Ward,  106  Mass.  518,  and  limitation  upon  the  substantive  lia- 

Gott  V.  Dinsmore,  111  Mass.  45,  cited  bility  of  partners  will  not  be  recog- 

in  the  last  section,  and  Boston  &  A.  nized  in  another  state. 
[i.    Go.    V.    Pearson,    128   Mass.    445, 

merely  hold  that  the  statute  of  an-  ^  Story,  Confl.  L.  §  320a;  Barrows 

other  state,  making  the  recovery  of  J^DovMS,  69  N.  Y.  24,  25  Am.  Rep. 

a    judgment    against    a    joint    stock  i  B^r,  p.  262. 

association  and  the  return  of  an  ex-  2  Wharton,  Ev.   §   1200. 

ecution  thereon  unsatisfied  conditions  '  See  King  v.  Sarria,  7  Hun,  167, 

J     J.    i      i.1         •  i,i    i.  ii.      Affirmed  in  69  N.  Y.  24,  25  Am.  Ren 

precedent    to    the    right    to    sue   the    ,„„  •      >    "  -"■■•  ^vcp. 

members  of  such  association,  relate 
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In  former  sections  reference  is  made  to  the  law  of  partner- 
ship, so  far  as  involved  in  agency,*  and  in  the  structure  of 
corporations.  ° 

470a.  Other  questions  relating  to  partnership. — The  question 
whether  a  contract  made  in  one  state  with  reference  to  a  busi- 
ness to  be  conducted  in  another  makes  the  parties  thereto  liable 
as  partners  to  third  persons  dealing  with  them  pertains  to  the 
performance  of  the  contract,  and  is  therefore  governed  by  the 
law  of  the  state  in  which  the  business  is  conducted,  rather  than 
that  of  the  state  in  which  the  contract  is  made.  ^ 

It  has  been  held  that  the  provision  of  the  statute  under 
which  a  limited  partnership  was  organized,  which  requires  that 
a  contract,  to  be  binding  upon  the  association,  must  be  signed 
by  at  least  two  managers,  does  not  apply  to  a  contract  made  in 
another  state.  ^  The  decision  rests  upon  the  general  principle 
that  the  formalities  necessary  to  the  validity  of  a  contract  are 
governed  by  the  law  of  the  place  where  the  contract  is  made. 
The  question,  however,  relates  to  the  authority  to  bind  the  as- 
sociation, rather  than  to  the  mere  formalities  of  the  contract; 
and,  in  this  view,  it  would  seem  that  the  question  should  be  re- 
ferred to  the  law  under  which  the  association  is  organized, 
upon  the  principle  discussed  in  a  previous  section.^ 

A  stipulation  in  a  contract  of  partnership  made  out  of  the 
state,  between  partners  who  are  nonresidents,  for  the  continu- 
ance of  the  partnership  for  a  term  of  years  after  the  death  of 

*Ante,  §§  405-409.  to  be  conducted  would  govern  in  case 

iAnte,  §§  105  et  seq.  of  a   conflict. 

^I'ark   Bros.  &    Go.   v.   Kelly  Axe 

iWaverly  Nat.  Bcmk  v.  Hall,  150  Mfg.  Co.  1  C.  C.  A.  395,  6  U.  S.  App. 
Pa.  466,  30  Am.  St.  Rep.  823,  24  Atl.  20,  49  Fed.  618.  The  validity  of  the 
665;  Citizens'  Nat.  Bank  v.  Eine,  49  contract  in  this  case  was  not  ehal- 
Conn.  236.  In  these  eases  the  law  of  lenged  by  the  limited  partnership, 
both  states  was  the  same,  but  the  but  by  the  other  party  to  the  con- 
courts  expressly  held  that  the  law  tract. 
of  the  place  where  the  business  was        ^Ante,  §  427f. 
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either  partner,  may  be  enforced  in  the  state  where  the  partner- 
ship property  is  situated,  unless  contrary  to  the  public  policy 
of  that  state.* 

A  law  of  the  forum  prohibiting  an  individual  from  doing 
business  under  a  firm  name  does  not  apply  to  a  resident  of  an- 
other state  doing  business  in  that  state.  ^ 

The  necessity  of  recovering  a  judgment  against  the  firm  or 
all  of  the  partners  as  a  condition  precedent  to  the  liability  of 
an  individual  partner  relates  to  the  remedy  or  procedure  and 
is  therefore  determined  by  the  law  of  the  forum  rather  than  by 
the  law  of  the  state  in  which  the  partnership  was  formed  and 
does  business.® 

f.  Common  carriers. 

471.  The  interpretation  of  a  bill  of  lading,  so  far  as  concerns 
its  intrinsic  quality,  is  for  the  state  of  the  carrier's  principal 
office. — ^When  goods  are  given  to  a  carrier  for  safe  carriage,  by 
what  law  is  the  contract,  so  far  as  its  intrinsic  conditions  are 
concerned,  to  be  interpreted?  To  this  question  a  common  an- 
swer has  been,  '"the  lex  loci  contractus."  If  we  examine  the 
cases,  however,  appearing  to  sanction  this  answer,  we  will  find 
that  in  all  of  them  the  place  of  contract  was  the  place  of  the 

*Bhaw's   Appeal,    81    Me.    207,    16  with  any  design  to  violate  the  law 

Atl.  662.  of  that  state. 

sBofenschen's  Succession,  29  La.  Ross  v.  Wigg,  34  Hun,  192,  held 
Ann.  711.  that  a  bill  of  sale  executed  in  Can- 
In  Stoddard  v.  Key,  62  How.  Pr.  ada,  by  a  resident  thereof,  transfer- 
137,  it  was  held  that  such  a  statute  ring  a  lumber  business  in  New  York, 
of  New  York  did  not  apply  to  a  con-  was  not  subject  to  the  New  York 
tract  made  in  Pennsylvania  by  an  statutes  forbidding  the  carrying  on 
individual  imder  a  name  importing  a  of  business  under  a  fictitious  name, 
partnership,  for  the  canvassing  for,  ^Bullock  v.  Caird,  L.  R.  10  Q.  B. 
and  selling  of,  books  in  the  states  276,  44  L.  J.  Q.  B.  N.  S.  124,  32  L. 
of  New  York  and  New  Jersey,  it  not  T.  N.  S.  814,  23  Week.  Rep.  827.  As 
appearing  that  the  parties  intended  to  the  effect  of  a  release  of  or  judg- 
to  be  governed  by  the  law  of  New  ment  against  one  partner  as  a  re- 
York,  or  that  the  contract  was  made  lease  of  the  others,  see  ante,  427r. 
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carrier's  principal  office/  If,  however,  a  contract  is  made  in 
Florida  with  a, runner  of  the  Pennsylvania  railroad,  for  the 
forwarding  of  goods  from  Philadelphia  to  Pittsburg,  it  would 
not  be  contended  .that  the  contract  was  to  be  interpreted  by 
Florida  law.  Nor  can  we  say  that  the  interpretation  of  such  a 
contract,  so  far  as  .its  intrinsic  quality  is  concerned,  is  by 
Florida  law.  The  place  of  agreement,  we  should  remember, 
is,  in  a  large  number  of  cases  of  railroad  carriage  eontra,cts, 
casual.  jSTot  only  are  these  contracts  made  by  runners  meeting 
customers  on  the  cars,  or  at  points  distant  from  their  places  of 
business,  but  tickets  are  sold  by  "scalpers"  at  places  where 
neither  the  "scalper"  nor  the  purchaser  is  resident.  We  must 
therefore  reject  the  place  of  contract  as  distinctively  supply- 
ing the  interpretative  law.  Nor  can  we  take  for  this  purpose 
the  law  of  the  place  where  the  person  or  thing  to  be  carried 
happens  to  be  injured.  This  place  is  not  only  casual,  not  en- 
tering into  the  specific  contemplation  of  the  parties  at  the  time 
of  making  the  contract,  but  in  many  cases  (e.  g.,  where  goods 
on  arriving  at  their  destination  are  injured  without  any  indi- 
cation where  the  injury  happened)  cannot  be  ascertained. 
Rejecting,  therefore,  the  place  where  the  contract  is  made,  and 
the  place  where  the  injury  happens,  we  have  two  remaining 
hypotheses,- — ^the  place  of  the  carrier's  principal  office,  and  the 
place  where  the  contract  is  to  be  performed.  It  so  happens, 
however,  that  these,  in  most  instances,  coincide.  Ships  are 
part  of  ^  the  territory  whose  flag  they  bear,  and  when  a  carrier 
carries  goods  in  a  ship  of  his  own  nation,  the  country  of  per- 
formance is  ordinarily  the  country  of  the  carrier's  principal 
office.  With  regard  to  land  carriage  in  a  foreign  country  more 
difficult  questions  arise;  yet  even  here,  if  such  foreign  country 
gives  the  carrier  transit,  this  may  be  construed  to  be  in  such  a 
way  as  not  to  affect  his  liability  to  his  customers  according  to 
his  own  laws.  But  however  this  may  be,  there  is  a  great  pre- 
ponderance of  opinion  to  the  effect  that,  in  determining  the 
interpretation  of  a  contract  for  carriage,  the  law  of  the  car- 
rier's principal  office  is  to  prevail.^      This,  however,  reserves 

1  See  Penhisulwr  &  0.  Steam  Ifav.  ^Peninsular  d  0.  Steam  Nav.  Co. 

Go.  V.  Shand,  3  Moore,  P.  C.  C.  N.  S.  v.  Shand,  3  Moore,  P.  C.  C.  N.  S.  290, 

290,  6  New  Reports,  387,  11  Jur.  N.  6  New  Reports,  387,   11   Jur.  N.   S. 

S.  771,  12  L.  T.  N.  S.  808,  13  Week.  771,   12  L.   T.  N.   S.   808,   13  Week. 

Rep.  1049;  Kline  v.  Baker,  99  Mass.  Rep.  1049;  Moore  v.  Harris,  L.  R.  1 

253;  Malpica  v.  MeKown,  1  La.  249,  App.  Gas.  318,  45  L.  J.  C.  P.  N.  S.  55, 

20  Am.  Dec.  279;   Arayo  v.  Currell,  34  L.  T.   N.  S.  519,  24  Week.  Rep. 

1  La.  528,  20  Am.  Dec.  286.  887,  3  Aap.  itar.  L.  Gas.  173;  Naylor 


S  471]  PARTICULAE  CASES.  1056 

to  the  judex  fori  the  determination  of  the  question  how  far  a 
hill  of  lading  can  be  explained  by  parol.* 

The  later  authorities,  at  least,  do  not  support  this  statement 
of  the  text.  The  cases  cited  post,  §§  471a-47le,  that  refer  the 
various  questions  relating  to  carriers'  contracts  to  the  law  of  the 
place  where  the  contract  was  made  and  the  transportation  com- 
menced, assumed  that  the  contract  was  made  in  the  state  or  coun- 
try from  which  the  shipment  was  made,  whether  that  was  the 
place  of  the  carrier's  principal  office  or  not.  Few  of  them  make 
any  allusion  to  such  principal  office ;  none  of  them  appear  to  re- 
gard its  location  as  a  controlling  circumstance;  and  many  of 
them  apply  the  law  of  a  state  or  country  other  than  that  in 
which  it  was  situated.  As  is  shown  post,  §  471a,  the  courts  have 
sometimes  applied  the  law  of  the  state  in  which  the  home  office 
was  situated,  rather  than  that  of  the  state  in  which  the  contract 
was  made,  not  because  the  former  was  the  seat  of  the  principal 
office,  but  because  it  was  the  place  of  performance,  it  appear- 
ing that  no  part  of  the  transportation  was  to  take  place  in  the 
state  in  which  the  contract  was  made. 

471a.  In  general;  Intention  of  parties  as  ultimate  criterion; 
law  of  carrier's  domicil. — Except  so  far  as  Congress  has  legis- 
lated upon  the  subject  under  the  commerce  clause  of  the  Fed- 
eral Constitution,  the  various  matters  affecting  carriers'  con- 
tracts involving  foreign  or  interstate  elements  are  left  to  the 

V.  Balizell,  Taney,  S8,  Fed.  Cas.  No.  pretatioii,    may   be,    when    such    ap- 

10,061 ;  The  Blohm,  1  Ben.  228,  Fed.  pears  to  have  been  the  intention  of 

Cas.  No.  i,556;   Morgan  v.  New  Or-  the  parties,  governed  by  French  law, 

leans,  M.  d  T.  R.  Go.  2  Woods,  244,  though  the  goods  were  to  be   deliv- 

Fed.  Cas.  No.  9,804;  Kline  v.  Baker,  ered    in    England,    see    Blanehet    v, 

09  Mass.  253;    McDaniel  v.   Chicago  Powell's   Llantivit   Collieries   Go.    L. 

eC-  N.  W.  R.  Co.  24  Iowa,  412;  Taliott  E,.  9  Exeh.  74,  43  L.  J.  Exch.  N.  S. 

V.   Uerclui.nt's  Despatch  Transp.  Co.  50,  30  L.  T.  N.  S.  28,  22  Week.  Rep. 

41  Iowa,  247,  20  Am.  Rep.  589;  Penn-  490,  2  Asp.  Mar.  L.  Cas.  224.     As  to 

sylvania  Co.  v.  FoArchild,  69  111.  260;  negotiability  of  bills   of  lading,   see 

Mihcaukee  &  St.  P.  R.  Co.  v.  Smith,  Birschorn  v.  Ganney,  98  Mass.  149; 

74  111.  197.  post,  §  473%. 

That    a    bill    of    lading    made    in  s  Wharton,  Ev.  §§  1070,  1150. 
France,  so  far  as  concerns  its  inter- 
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operation  of  local  laws,  statutory  and  nonstatutory.^  So  far 
as  the  rights  and  obligations  of  the  respective  parties  to  a  car- 
rier's contract  depend  upon  the  terms  of  the  contract  itself,  as- 
suming that  they  are  valid  and  unambiguous,  there  is  no  occa- 
sion for  invoking  any  extrinsic  law  upon  the  subject.  The  ne- 
cessity of  invoking  an  extrinsic  law,  and  therefore  the  neces- 
sity, in  case  of  a  contract  involving  foreign  or  interstate  ele- 
ments, of  choosing  the  governing  law,  arises  when  the  terms  of 
the  contract  are  ambiguous  and  susceptible  of  construction; 
when  rights  and  obligations  of  the  parties,  in  addition  to  those 
created  and  imposed  by  the  terms  of  the  contract  are  concerned ; 
or  when  the  validity  of  the  contract  or  of  certain  stipulations 
thereof  are  involved.  According  to  the  great  weight  of  author- 
ity, the  intention  of  the  parties,  expressed,  or  presumed  from 
the  circumstances  of  the  case,  is  the  ultimate  criterion  of  the 
governing  law,  not  only  as  to  the  construction  and  interpreta- 
tion of  the  terms  of  the  contract,  and  the  rights  and  obligations 
of  the  parties  in  addition  to  those  created  or  imposed  by  its 
terms,  but  also  as  to  the  essential  validity,  in  whole  or  in  part, 

1  Thus,  Pennsylvania  R.  Go.  v.  So,  in  Davis  v.  Chicago,  M.  d  St. 
Hughes,  191  U.  S.  477,  48  L.  ed.  268,  P.  R.  Co.  93  Wis.  470,  33  L.  R.  A. 
24  Sup.  Ct.  Eep.  132,  held  that  the  054,  57  Am.  St.  Rep.  935,  67  N.  W. 
application,  by  the  supreme  court  of  10,  1132,  the  court  says:  "The  propo- 
Pennsylvauia,  of  the  Pennsylvania  sition  that  resort  cannot  be  had  to 
rule  invalidating  a  stipulation  limit-  the  common  law  to  determine  the 
ing  the  liability  of  a  carrier  for  validity  of  a  contract  for  interstate 
negligence,  and  its  refusal  to  apply  carriage  or  transportation,  in  the 
the  contrary  rule  prevailing  in  New  absence  of  any  legislation  to  the  con- 
York,  to  a  contract  made  in  the  lat-  trary  by  Congress  under  its  power 
ter  state  for  transportation  of  prop-  to  regulate  commerce,  is,  we  think, 
erty  from  a  point  in  that  state  to  a  without  support  in  reason  or  adjudi- 
point  in  Pennsylvania,  was  not  an  cated  cases.  Until  Congress  shall 
unlawful  interference  with  interstate  act  in  the  premises,  it  is  competent 
commerce,  notwithstanding  tliat  the  for  the  parties  to  make  any  agree- 
New  York  rule  also  prevails  in  the  nient  on  the  subject  not  void  as 
courts  of  the  United  States.  And  against  the  principles  of  the  common 
see  Eart  v.  I'eniisi/Uniiia  li.  Co.  112  law  and  public  policy  to  which  resort 
U.  S.  331,  28  L.  od.  717,  5  Sup.  CI.  may  be  had  as  the  law  of  the  con- 
T!ep.  151.  tract  in  determining  the  validity  of 
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of  the  contract  itself,^  though  the  application  of  this  criterion 
to  the  latter  question  has  been  denied  by  some  courts  upon  the 
ground  that  the  matter  is  not  one  which  may  be  controlled  by 
the  parties.* 

Assuming  that  the  intention  of  the  parties  is  the  ultimate 
criterion  of  the  governing  law,  it  is  obvious  that,  when  that  in- 
tention is  clearly  manifested  by  an  express  stipulation  in  the 
contract  to  the  effect  that  it  shall  be  governed  by  a  certain  la-w, 
there  is  no  necessity  of  resorting  to  any  subsidiary  principle  or 
rule  for  the  purpose  of  determining  the  governing  law.  It  is 
true  that  in  some  cases  the  courts  have  refused  to  apply  the  law 
so  designated  by  the  parties,  but  that  was  because  it  was  re- 
garded in  the  particular  instance  as  contrary  to  the  distinctive 
policy  of  the  forum  to  do  so.* 

Again,  there  is  an  apparent  exception  to  the  principle  that 
makes  the  intention  of  the  parties  the  ultimate  criterion  when 
the  court  treats  a  particular  question  as  one  of  general  com- 
mercial law,  and  determines  the  same  according  to  the  rule  as 
held  by  the  courts  of  the  forum,  without  reference  to  the  deci- 

any    of    its    provisions."      See    also  Henry  B.  Hyde,  82  Fed.  681 ;  Hale  v. 

Richmond  &  A.  iJ.  Go.  v.  iS.  A..  Pat-  'New-Jersey  Steam  Nav.  Co.  15  Conn. 

terson  Tobacco  Co.  92  Va.  670,  41  L.  546,   39  Am.  Deo.  398;   Michigan  G. 

E.  A.  511,  24  S.  E.  261,  Affirmed  in  R.  Co.  v.  Boyd,  91  111.  268;  Otis  Co. 

169  U.  S.  311,  42  L.  ed.  759,  .18  Sup.  v.  Missouri  P.  R.   Co.  112  Mo.  622, 

€t.  Rep.  335,  post,  §  471d,  nee  1.  20  S.  W.  676;   Grand  v.  Livingston, 

2  This   is   assumed   by   all   of   the  4  App.  Div.  589,  38  N.  Y.  Supp.  490, 

cases  cited  in  post,  §  471c,  notes  1-  Affirmed  in  158  N.  Y.  688,  53  N.  E. 

3   and  10,  which  apply  a  subordinate  1125;  Ryan  v.  Missouri,  K.  &  T.  R. 

r.ile,   based   upon   the   presumed   in-  Co.  65  Tex.  13,  57  Am.  Rep.  589. 
teiition,  to  the  question  of  the  valid-       And  see  also  Re  Missouri  S.  8.  Co. 

dty  of  such  stipulations.     The  inten-  L.  R.  42  Ch.  Div.  321,  58  L.  J.  Ch. 

tion  of  the  parties  as  to  the  ultimate  K.    S.   721,   61   L.   T.   N.   S.   316,   37 

•criterion  of  the  governing  law  in  Week.  Rep.  696,  post,  §  471b,  note  12. 
this   respect  is   expressly  recognized        ^Hughes   v.   Pennsylvania    R.   Co. 

and    emphasized    in    the     following  202  Pa.  222,  63  L.  R.  A.  513,  97  Am. 

cases:    Liverpool  &  G.  W.  Steam  Co.  St.  Rep.  713,  51  Atl.  990. 
v.  Phenix  Ins.  Co.  129  U.  S.  397,  32        iThe  Kensington,  183  U.  S.  263.  46 

L.  ed.  788,  9  Sup.  Ct.  Rep.  469;  The  L.  ed.  190,  22  Sup.  Ct.  Rep.  102. 
Vol.  II.  CoNi-L.  of  Laws — 67. 
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sion  of  the  courts  of  the  jurisdiction  with  reference  to  whose 
law  the  parties  intended  to  contract.''  Theoretically,  such  a 
case  does  not  establish  an  exception  to  the  general  principle 
that  the  intention  is  the  ultimate  criterion,  nor  to  any  subordi- 
nate rule  based  upon  the  presumed  intention  of  the  parties  in 
that  respect,  since  it  does  not  deny  that  the  law  of  the  place 
designated  by  the  parties  is  to  govern,  though  it  undertakes  to 
determine  what  that  law  is,  when  nonstatutory,  by  reference  to 
the  precedents  established  at  the  forum,  rather  than  by  those 
established  in  the  other  jurisdiction. 

The  intention  of  the  parties,  expressed  or  presumed,  cannot, 
of  course,  be  given  effect  for  the  purpose  of  upholding  the  va- 
lidity of  a  stipulation  in  the  contract  which  is  contrary  to  re- 
strictions imposed  on  the  carrier's  right  to  contract  by  its  char- 
ter, or  by  a  statute  of  its  domieil  defining  the  powers  of  rail- 
road corporations,  since  such  restrictions  undoubtedly  attach 
wherever  the  contract  may  be  made  or  be  performable,  and 
wherever  the  action  may  be  brought;  but  general  statutory  or 
constitutional  provisions  of  the  carriers'  domieil  relating  to 
carriers'  contracts  are  not  regarded  as  limitations  upon  its 
powers,  and  therefore  do  not  affect  its  contracts  when  made  in 
other  jurisdictions.  * 

It  must  be  remembered  that  the  intention  of  the  parties  as- 
the  ultimate  criterion  of  the  governing  law,  and  the  subordinate 
rules  based  upon  their  presumed  intention,  are  applicable  only 
so  far  as  the  respective  rights  and  obligations  of  the  parties 

B  See  post,  §  471b,  notes  18  and  19.        In  Brovm  v.  Camden  &  A.  R.  Co. 

^Thomas  v.  Wabash,  St.  L.  &  P.  B.  83  Pa.  316,  and  Hughes  v.  Pennsyl- 

Co.  4  Inters.  Com.  Rep.  802,  63  Fed.  vania  R.  Co.  202  Pa.  222,  63  L.  R.  A,. 

200,  Affirmed  in  19  C.  C.  A.  88.  34  513,  97  Am.  St.  Rep.  713,  51  Atl.  990, 

v.  S.  App.  404,  71  Fed.  481,  without  the  fact  that  the  carrier  was  a  cor- 

passing  upon  this  question;   Tecum-  poration  of  the  state  whose  law  was 

seh  Mills  v.  Louisville  &  N.  R.  Go.  applied  as   mentioned,   but  was  nol 

108  Ky.  572,  49  L.  R.  A.  557,  57  S.  the   real  ground   of  the  decision  in. 

^^•.  9.  either  case. 
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depend  upon,  or  grow  out  of,  the  contract.  If  the  action  is 
based  solely  upon  a  tort,  and  no  dependence  whatever  is  placed 
upon  the  contract,  the  law  of  the  place  where  the  tort  occurred 
undoubtedly  governs;  and  there  is  no  occasion  or  opportunity 
for  consulting  the  intention  of  the  parties.  '^  Tlie  distinction  is 
not  based  upon  the  form  of  the  action  as  ex  contractu  or  ex  de- 
licto, but  upon  the  question  whether  the  parties  rely,  in  whole 
or  in  part,  upon  the  contract,  or  entirely  upon  the  tort* 

471b.  Presumed  intention;  general  rule. — When,  as  is  usually 
the  case,  the  parties  do  not,  by  the  express  terms  of  their  con- 
tract, designate  the  governing  law,  their  intention  in  this  re- 
spect must  be  inferred  or  presumed.  As  already  shown  the  gen- 
eral principle  is  that,  in  the  absence  of  extrinsic  circumstances 
indicating  a  contrary  intention,  the  parties  are  presumed  to 
contract  mth  reference  to  the  law  of  the  place  of  performance, 
rather  than  the  law  of  the  place  where  the  contract  is  made,  so 
far  as  concerns  the  essential  validity,  the  nature  and  effect  of 
the  contract,  and  the  rights  and  obligations  of  the  parties  there- 
under.^ In  the  exceptional  case  when  a  contract  is  made  in 
one  state  for  the  transportation  of  persons  or  property  wholly 
within  another,  there  is  nothing  to  interfere  with  the  operation 
of  this  principle,  and  it  has  been  expressly  applied  in  such 
cases.  ^     Generally,  however,  part  of  the  transportation  is  to 

'  See  post,  §  478b.  liability  for  baggage,  does  not  apply 

8  Thus,  in  Dyke  v.  Erie  R.  Co.  45  to  a  contract  by  a  New  Jersey  cor- 

N.   Y.   113,  6  Am.  Rep.   43,   post,    §  poration  to  transport  baggage  from 

471e,  note  11,  the  court  said  that  the  Philadelphia  to  Atlantic  City.   Bro'ijm 

form  of  action  concerned  the  remedy  v.   Camden  d  A.  R.  Co.  83  Pa.  316. 

and  did  not  affect  the  legal  obliga-  The  opinion  in  this  case  clearly  puts 

tions  of  the  party,  and  that  in  either  the  decision  upon  the  ground  that  the 

form  of   action  the  liability  of  the  law  of  the  place  of  performa'nce  of 

carrier  and  the  rights  of  the  passen-  the  contract  prevails  over  the  law  of 

gers  were  based  upon  the  contract.  the  place  where  it  is  made;   and  it 

^Ante,  §§  4271,  427p.  was   rendered   upon   the   assumption 

2  Thus,    a     Pennsylvania     statute,  that   the   entire   transportation   was 

limiting  the  amount  of  the  carrier's  to  take  place  within  the  jurisdiction 
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take  place  in  the  state  or  country  where  the  contract  is  made, 
and  if  it  is  to  terminate  in  another,  there  are,  according  to  the 
prevailing  view,  at  least  two  places  of  performance,  and  more 
if  the  route  extends  through  other  states  or  countries,  though  a 
few  courts  have  taken  the  view  that  even  such  a  contract  of 
affreightment  has  but  one  place  of  performance,  namely,  the 
place  where  the  goods  are  to  be  delivered;  and  have  therefore 
held  that  the  place  of  delivery  presumably  furnishes  the  govern- 

of  New  Jersey;  and,  apparently  for  972,  applying  the  Pennsylvania  rule 
the  purpose  of  talcing  the  case  out  that  a  common  carrier  cannot,  by  a 
of  the  general  rule  subsequently  stipulation  in  a  free  pass,  exempt 
stated  in  the  text,  the  court,  in  an-  itself  from  liability  for  negligence, 
swer  to  the  argument  that  part  of  rather  than  the  contrary  rule  pre- 
the  undertaking  was  to  carry  the  vailing  in  New  Jersey,  to  a  pass  is- 
plaintiff  and  his  baggage  across  the  sued  in  New  Jersey  by  a  Pennsyl- 
Delaware  to  Camden,  and  so  in  part  vania  corporation  for  transportation 
within  the  limits  of  Pennsylvania,  from  Philadelphia  to  a  point  in  New 
said  that  the  river  was  conterminous  York,  would  also  seem  to  be  distiu- 
between  Pennsylvania  and  New  Jer-  guishable  from  the  general  rule  sub 
sey,  and  that  the  inhabitants  of  both  sequently  stated  in  the  text,  upon 
had  equal  rights  of  navigation  and  the  ground  that  no  part  of  the 
passage.  In  view  of  the  pains  which  transportation  was  to  take  place  in 
the  court  thus  took  to  locate  the  en-  New  Jersey,  where  the  contract  was 
tire  transportation  in  New  Jersey,  it  made;  and  the  decision  was  appar- 
is  difficult  to  understand  how  this  ently  upon  the  ground  that  Penn- 
case  can  properly  be  regarded  as  au-  sylvania  was  the  place  of  perform- 
thority  for  the  broad  position,  ap-  anee,  although  it  is  incidentally  stat- 
parently  taken  in  Hughes  v.  Pennsyl-  ed  that  the  defendant  was  a  Penn- 
vania  R.  Co.  202  Pa.  222,  63  L.  R.  A.  sylvania  corporation,  and  that  the 
513,  97  Am.  St.  Rep.  713,  51  Atl.  990,  injury  occurred  in  the  operation  of 
that  the  law  of  the  place  where  the  its  road  in  Pennsylvania.  The  court, 
loss  or  injury  occurs,  governs,  though  in  Hughes  v.  Pennsylvania  R.  Go., 
the  contract  is  made,  and  the  trans-  however,  fastens  upon  the  fact  that 
portation  commences,  in  another  the  injury  in  the  Burnett  Case  oc- 
state.  The  difficulty  is  increased  by  curred  in  Pennsylvania,  and  treats 
the  fact  that  the  court  expressly  the  case  as  authority  for  the  general 
said,  in  the  Brown  Case,  that  it  proposition  that  the  law  of  the  place 
would  not  have  made  any  difference  of  loss  or  injury  governs, 
if  it  had  appeared  that  the  baggage  In  Williams  v.  Central  R.  Co.  93 
had  been  stolen  or  lost  at  the  wharf  App.  Div.  582,  88  N.  Y.  Supp.  434, 
in  Philadelphia.  the  law  of  New  Jersey  was  applied 

The  decision  in  Burnett  v.  Penn-   to  the  liability  of  a  carrier  for  the 
sylvania  R.  Co.  176  Pa.  45,  34  Atl.   loss  of  baggage  of  a  passenger  who 
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ing  law.^  In  the  former  view  of  the  contract  it  is  possible  to 
conceive  of  it  as  divisible  into  parts  corresponding  to  the  vari- 
ous places  of  performance,  and  as  thus  (upon  the  principle  that 
the  law  of  the  place  of  performance  governs)  subjected  succes- 
sively to  the  law  of  the  place  where  the  transportation  corn- 
purchased  a  ticket  at  the  station  in  tach  no  importance  to  that  fact ;  and, 
New  York  city  to  a  point  in  New  in  view  of  the  principle  upon  which 
Jersey,  although  the  baggage  was  the  case  was  decided,  the  decision 
stolen  from  the  carrier  while  in  New  would  doubtless  have  been  the  same 
York.  It  will  be  observed  that  the  if  the  injury  had  occurred  in  In- 
question  in  this  case  was  as  to  the  diana;  and  in  Jacobson  v.  Adams 
right  of  the  carrier  to  limit  its  com-  Eccp.  Co.  1  Ohio  C.  C.  381,  such  prin- 
mon-law  liability,  and  did  not  relate  ciple  was  applied  with  the  result  that 
to  any  distinctive  duty  that  was  to  the  validity  of  a  stipulation  limiting 
be  performed  at  the  point  of  depar-  the  carrier's  common-law  liability,  in 
ture.  The  court  cites  and  relies  on  a  contract  made  in  New  York  for 
Brown  v.  Camden  &  A.  R.  Co.  83  Pa.  transportation  of  a  package  from  a 
316,  supra.  point  in  that  state  to  a  point  in. 
3  This  position  rests  upon  the  Ohio,  was  referred  to  the  law  of 
theory  that  the  performance  of  the  Ohio,  notwithstanding  that  the  prop- 
contract  is  the  delivery  of  the  goods  erty  was  lost  in  New  York.  It  is 
to  the  consignee,  and  that  the  trans-  diflScult,  therefore,  to  understand  how 
portation  is  merely  a  means  of  en-  eithSY  of  these  cases  can  be  regarded 
abling  the  carrier  to  perform  by  so  a.i  authority  for  the  position  that 
delivering  the  goods  at  destination,  the  law  of  the  place  of  loss  or  in- 
Applying  this  principle,  it  has  been  jury  governs,  though  they  are  clearly 
held  that  the  validity  of  a  stipula-  opposed  to  the  general  rule  subse- 
tion  against  liability  for  negligence  quently  stated  in  the  text.  And  that 
in  a  contract  made  by  a  carrier  in  rule  seems  also  to  be  opposed  by 
Indiana,  to  transport  cattle  from  a  Curtis  v.  Delaware,  L.  &  W.  B.  Co. 
point  in  that  state  to  a  point  in  74  N.  Y.  116,  30  Am.  Rep.  271,  which 
Ohio,  is  to  be  determined  by  the  law  holds  that  a  statute  of  Pennsylvania 
of  Ohio,  rather  than  that  of  Indiana,  limiting  the  amount  of  a  carrier's 
Pittslv/rgh,  G.  C.  &  St.  L.  R.  Co.  v.  liability  for  a  passenger's  baggage 
Sheppard,  56  Ohio  St.  68,  60  Am.  St.  did  not  apply  where  the  baggage  was 
Rep.  732,  46  N.  B.  61.  This  case  is  delivered  to  the  carrier  in  Pennsyl- 
regarded  by  Bughes  v.  Pennsylvania  vania,  to  be  transported  to,  and  de- 
R.  Go.  202  Pa.  222,  63  L.  R.  A.  513,  livered  in,  the  city  of  New  York. 
97  Am.  St.  Rep.  713,  51  Atl.  990,  as  The  decision  seems  to  be  upon  the 
authority  for  the  general  proposition  ground  that  New  York  was  the  place 
that  the  law  of  the  place  of  the  loss  of  performance;  and  while  the  bag- 
or  injury  governs.  It  did  appear  in  gage  in  this  case  was  lost  in  New 
this  case  that  the  loss  occurred  in  York,  the  decision  is  not,  expressly 
Ohio,  but  the  opinion  seems  to  at-  at  least,  limited  to  such  a  case. 


1062  OBLIGATIONS   AND   CONTRACTS.  [Chap.  VIII. 

mences,  to  that  of  each  place  through  which  the  route  extends, 
and  to  that  of  the  place  of  destination ;  and  this  view  appears  to 
have  been  taken  by  some  of  the  cases.*  The  prevailing  view, 
however,  is  that  the  contract  is  entire  and  indivisible.  ^     In  this 

*  Thus,  Carpenter  v.  Orwnd  Trunk  to  a  point  in  Massachusetts  beyond 

R.  Co.  72  Me.  388,  39  Am.  Rep.  340,  its  own  line,  and  was  lost  in  the  lat- 

lield  that  a  Maine  statute  declaring  ter  state. 

that  the  holder  of  a  railroad  ticket       In  Rixford  v.  Smith,  52  N.  H.  355, 

shall  have  the  right  to  stop  over  at  13  Am.  Rep.  42,  the  court,  speaking 

any  station  along  the  line,  and  that  of  a  contract  for  the  transportation 

his  ticket  shall  be  good  for  a  passage  of  cattle  from  a  point  in  Vermont  to 

for  six  years   from  the  time  of  its  a  point  in  New  Jersey,  said  that,  so 

issuance,  applies  only  to  transporta-  far   as   the   contract   was   to  be  per- 

tion  within  the  territorial  limits  of  formed  in   Vermont,   it  would   seem 

the  state,  and,  consequently,  does  not  that  it  must  be  governed  by  the  laws 

apply  to'  a  ticket  from  Portland  to  of  that  state.     The  question  was  as 

Jlontreal   while   the   ticket   is   being  to  the  liability  of  a  carrier  for'loss 

used  beyond  the  limits  of  the  state.  ov  damage  caused  by  an  inherent  de- 

So,  in  Barter  v.  Wheeler,  49  N.  H.  feet  in  the  thing  or  animal  carried. 
'.I,  6  Am.  Rep.  434,  where  the  con-  5  Thus,  the  court  in  Illinois  G.  R. 
tract  was  made  in  Ohio  for  the  Co.  v.  Beehe,  174  111.  13,  43  L.  R.  A. 
transportation  of  freight  from  a  210,  66  Am.  St.  Rep.  253,  50  N.  E. 
point  in  that  state  to  a  point  in  New  1019,  Affirming  69  111.  App.  363,  in- 
Hampshire,  the  question  whether  an  volving  a  contract  made  in  Iowa  for 
intermediate  carrier  was  responsible  the  transportation  of  live  stock  to  a 
to  the  shipper  for  the  loss  of  the  point  in  Indiana,  the  loss  complained 
j;oods  occurring  on  its  line  in  New  of  having  occurred  in  Illinois,  said: 
York  was  referred  to  the  law  of  New  "If,  however,  the  contract  be  regard- 
York.  The  court  said  that,  if  the  ed  as  one  which  was  to  be  partly 
contract  was  to  have  been  performed  performed  in  Iowa  and  partly  in 
wholly  in  New  York,  it  would  clearly  Illinois,  it  yet  must  be  said  of  it 
have  been  governed  by  the  laws  of  that  it  is  a  contract  which  ia  entire 
that  state,  and  it  was  unable  to  per-  and  indivisible.  'If  a  contract  be  en- 
ceive  any  reason  why,  in  respect  to  tire  and  indivisible,  and  is  to  be 
that  part  which  was  performed  in  partly  performed  in  the  state  where 
New  York,  the  law  of  that  state  it  is  made  and  partly  in  another, 
should  not  govern.  then  the  lex  loci  contractus,  or  the 

And  in  Gray  v.  Jackson,  51  N.  H.  law  of  the  state  where  it  is  made, 

9,  12  Am.  Rep.  1,  the  court  seems  to  governs   as   to  its   validity;    and,   if 

have  assumed  that  the  law  of  Massa-  invalid  there,  it  is  invalid  everywhere 

clmsetts  would  govern  as  to  the  lia-  else.'  .      Inasmuch,     therefore, 

bility  of  an  express  company  for  the  as  the  contra-.t,  under  the  construc- 

loss  of  a  package,  which  was  received  tion  contended  for  by  appellant,  was 

in  New  Hampshire  for  transportation  partly  to  be  performed  in  Iowa,  it 
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view  the  courts,  being  confronted  with  conflicting  presumptions, 
have  adopted  the  prima  facie  rule  that  the  nature,  obligation, 
and  interpretation  (including  the  validity  of  particular  stipula- 
tions) of  a  contract,  made  in  one  state  or  country  for  the  trans- 
portation of  persons  or  property  from  a  point  in  that  state  or 
country  to  a  point  in  another,  are  governed  by  the  laws  of  the 
state  or  country  in  which  the  contract  is  made  and  the  transpor- 
tation commences.®      This  rule,  which,  as  already  shown,  rests 

must,  as  to  its  validity,  nature,  ob-  there  are  two  equal  and  opposite 
ligation,  and  interpretation,  be  gov-  presumptions,  neither  of  them  can 
■erned  by  the  law  of  Iowa."  prevail.    The  court  further  said  that 

So,  in  Pittman  v.  Pacific  Exp.  Go.  in  this  embarrassment  it  could  do  no 
24  Tex.  Civ.  App.  595,  59  S.  W.  949,  better  than  to  fall  back  on  the  gen- 
the  court  said  that  the  carrier's  con-  eral  rule  that  a  contract  is  to  be 
tract  does  not  vary  with  each  juris-  governed  by  the  law  of  the  place 
diction  in  which  it  may  be  partly  where  it  is  made, 
performed;  for  the  service  is  single,  The  application  of  this  rule  to 
the  transportation  pesformed  and  the  various  matters  affecting  the  car- 
liability  assumed  being  the  measure,  rier's  contract  is  shown  in  subse- 
011  one  side,  by  which  the  compensa-    quent  sections. 

tion  to  be  paid  on  the  other  side  is  There  are  very  few  cases  that  can- 
determined,  not  be  reconciled  with  this  rule.     It 

And,  in  McDaniel  v.  Chicago  &  N.  has,  however,  been  partly,  if  not 
If.  R.  Go.  24  Iowa,  412,  the  court,  wholly,  repudiated  in  Hughes  v. 
referring  to  a  contract  made  in  Iowa  Pennsylvania  R.  Co.  202  Pa.  222,  63 
-for  a  shipment  from  a  point  in  that  L.  R.  A.  513,  97  Am.  St.  Rep.  713, 
state  to  a  point  in  Illinois,  said  that  51  Atl.  990.  In  that  ease  the  Penn- 
the  contract  was  entire  and  indivis-  sylvania  rule  invalidating  a  stipula- 
ible.  See  also,  upon  this  point,  ISIu-  tion  limiting  the  amount  of  the  car- 
,gent  v.  Smith,  L.  R.  I  C.  P.  Div.  19,  rier's  liability  for  a  negligent  loss  or 
•2i,  25.  injury  was   applied   to  the   liability 

6  The  reason  for  the  adoption  of  of  a  Pennsylvania  corporation  for  a 
this  rule  is  well  brought  out  in  Mor-  loss  which  occurred  in  Pennsylvania 
(jan  V.  mew  Orleans,  M.  &  T.  R.  Co.  under  a  contract  made  by  the  initial 
2  Woods,  244,  Fed.  Cas.  No.  9,804.  carrier,  acting  for  itself  and  con- 
The  court  said  that  the  presumption  necting  carriers,  for  through  trans- 
that,  where  a  contract  is  to  be  per-  portation  from  a  point  in  New  York 
formed  in  a  different  jurisdiction,  to  a  point  in  Pennsylvania,  notwith- 
the  parties  must  be  presumed  to  standing  that  it  was  conceded  that 
have  had  in  view  the  laws  of  the  the  stipulation  was  valid  by  the  law 
latter,  seems  to  be  repelled  when  the  of  New  York,  and  that  if  the  prop- 
performance  is  to  take  place  in  sev-  erty  had  been  injured  while  in  cour.se 
■cral  different  jurisdictions;  for,  when  of  transportation  in  that  state,  the 
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upon  the  ground  that  the  contract  is  entire  and  indivisible,  is 
applied  by  the  majority  of  the  cases,  without  reference  to  the 
place  where  the  supposed  violation  of  the  contract  occurred,^  at 
least  when  the  particular  question  before  the  court  concerns  the 
validity  of  a  stipulation  or  the  application  of  a  rule  affecting 
the  rights  and  duties  of  the  parties,  that  attends  the  transporta- 
tion from  its  inception  to  its  termination,  and  that  may  be 
called  into  operation  by  an  act  or  event  done  or  occurring  at  the 
point  of  departure,  at  any  point  along  the  line  of  carriage,  or 

recovery  would  have  been  limited  to  state.  That  very  fact,  however  (even 
the  valuation  fixed  by  the  contract,  assuming  that  the  law  of  Maryland 
There  was  a  further  stipulation  in  was  in  evidence  before  the  court), 
the  contract  limiting  the  liability  of  seems  to  indicate  that,  in  the  view, 
each  carrier  to  its  own  line.  The  of  the  court,  it  made  no  difference 
particular  facts  of  the  case  should,  what  the  law  of  Maryland  was;  and 
perhaps,  be  regarded  as  limiting  the  it  is  difficult  to  understand  how  the 
authority  of  the  decision  as  a  prece-  coincidence  of  the  laws  of  Maryland 
dent;  but  the  court,  by  way  of  obiter  and  the  District  of  Columbia  upon 
dActa  at  least,  seems  to  take  the  this  point  can  be  regarded  as  qual- 
broad  position  that  the  law  of  the  ifying  the  decision  in  the  Fairehild 
place  where  the  loss  or  injury  occurs,  Case.  The  subsequent  statement  in 
governs,  although  the  contract  was  the  opinion  in  the  Hughes  Case — 
made  and  the  transportation  com-  that,  as  the  injury  in  the  Fairehild 
menced  in  another  state.  Some  of  Case  occurred  in  Maryland,  the  court 
the  cases  relied  upon  have  already  enforced  the  law  of  that  state — is  at 
been  discussed  {supra,  notes  2  and  least  misleading,  since,  as  elsewhere 
3),  and  reasons  suggested  why  they  admitted,  it  was  the  law  of  the  Dis- 
do  not  support  this  broad  proposi-  trict  of  Columbia  that  was  applied; 
tion.  The  court,  in  the  Hughes  Case,  and  the  mere  fact  that  that  law  was 
undertakes  to  distinguish  the  ease  of  the  same  as  the  law  of  Maryland 
Fairehild  v.  Philadelphia,  W.  d  B.  (even  assuming  that  that  fact  was 
R.  Co.  148  Pa.  527,  24  Atl.  79,  which  before  the  court  in  the  Fairehild 
referred  the  validity  of  such  a  stip-  Case)  scarcely  justifies  the  statement 
ulation  to  the  law  of  the  District  of  that  the  law  of  Maryland  was  en- 
Columbia,  where  the  contract  was  forced  because  the  injury  occurred  in 
made    and   the   transportation    com-   Maryland. 

menced,  although  the  injury  occurred  '  See  post,  §  471c,  note  3 ;  but  sea 
in  Maryland,  by  the  suggestion  that  contra,  Hughes  v.  Pennsylvania  R. 
nothing  was  said  in  the  Fairehild  Co.  202  Pa.  222,  63  L.  R.  A.  513,  97 
Case  about  the  law  of  Maryland,  al-  Am.  St.  Rep.  713,  51  Atl.  990,  supra^ 
though,  as  a  matter  of  fact,  the  limi-  note  6. 
tation  of  liability  was  valid  in  that 
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at  the  point  of  destination.  The  mle,  as  thus  applied,  avoids- 
the  inconvenience  of  subjecting  the  contract  in  this  respect  suc- 
cessively to  the  laws  of  different  places  of  performance ;  besides, 
since  the  exact  route  is  not  always  known  to  the  shipper,  it 
would  frequently  be  impossible  to  attribute  to  him  an  intention 
to  contract  with  reference  to  the  laws  of  various  intermediate 
states  or  countries  through  which  the  shipment  is  made.  But. 
it  is  not  apparent  why  a  stipulation  or  rule  relating  exclusively 
to  matters  occurring  at  the  place  of  delivery  may  not  be  applied 
conformably  ■  to  the  presumed  intention  of  the  parties.  Rela- 
tively to  such  matters,  the  place  of  destination  is  the  sole  place 
of  performance.  This  is  not  to  say  that  all  matters  affecting 
the  contract  that  necessarily  have  their  situs  at  the  place  of  des- 
tination are  to  be  determined  by  the  law  of  that  place,  but  mere- 
ly that  a  particular  stipulation  or  rule,  that  by  its  terms,  is; 
confined  to  the  rights  and  duties  of  the  parties  at  destination, 
and  that  cannot  be  called  into  operation  by  acts  done  or  events, 
occurring  elsewhere  along  the  line  of  shipment,  should  be  ap- 
plied. ®  To  illustrate :  If  it  be  a  question  as  to  the  effect  of  a 
general  stipulation  limiting  the  carrier's  common-law  liability,, 
even  with  respect  to  its  duty  after  the  arrival  of  goods  at  desti- 
nation, the  case  falls  within  the  operation  of  the  principle  that 
the  contract  is  entire  and  indivisible,  and  therefore  within  the 
rule  that  the  law  of  the  place  where  the  contract  is  made  and 
the  transportation  commences  governs,  since  such  stipulation 
may  affect  the  duty  of  the  carrier  at  any  point  along  the  line  of 
carriage,  and  it  would,  perhaps,  be  inconvenient  to  subject  the- 

sPope  V.  Nickerson,  3  Story,  465,  f erred;  but  the  court  said  that  the^ 
Fed.  Cas.  No.  11,274,  seems  to  be  question  as  to  what  would  be  an  ef- 
authority  for  this  distinction.  It  feetual  delivery  of  goods  under  a  bill 
was  there  held  that  the  authority  of  of  lading  executed  by  the  master- 
a  master  to  bind  the  owners  of  a  would  be  determined  by  the  law  of 
vessel  was  to  be  determined  by  the  the  place  where  such  delivery  wa& 
law  of  the  place  where  the  owners  to  be  made, 
resided  and  the  authority  was  con- 
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same  stipulation  to  the  laws  of  different  places  accordingly  as 
the  act  or  event  which  creates  the  occasion  of  its  application 
occurs  in  one  or  another  of  those  places.  But  if  the  stipulation 
relates  specifically  and  exclusively  to  the  duty  of  the  carrier 
after  the  arrival  of  goods  at  destination,  there  seems  to  be  no- 
valid  reason  why  it  should  not  be  governed  by  the  law  of  that 
place;  nor  why  a  rule  of  law  prevailing  at  that  place,  which 
relates  specifically  and  exclusively  to  such  duty,  should  not  be 
applied,  though  the  point  of  departure  be  in  another  jurisdic- 
tion. ® 

The  general  rule  that  the  law  of  the  place  where  the  contract 
was  made  and  the  transportation  commenced  is  the  governing 
law,  being  based  upon  the  presumed  intention  of  the  parties,  is 
prima  facie  only,  and  yields  to  circumstances  indicating  a  con- 
trary intention.  Most  of  the  cases,  in  stating  the  general  rule, 
qualify  it  by  the  proviso  that  the  circumstances  do  not  indicate 
a  contrary  intention.  The  principle  referred  to  in  a  previous 
section,  ^ "  that  the  parties  are  presumed  to  contract  with  refer- 
ence to  a  law  that  will  uphold,  rather  than  one  that  will  in- 
validate, their  contract,  has  been  applied  to  carriers'  contracts, 
sometimes  with  the  result  of  aiding  the  rule  above  mentioned,  ^  ^ 

9  See  Springs  v.  South  Bound  B.  Rep.  589;  Hazel  v.  Chicago,  M.  &  St. 
Co.  46  S.  C.  104,  24  S.  E.  166,  post,  P.  B.  Co.  82  Iowa,  477,  48  N.  W. 
§  471d,  note  3.  926;  Peninsular  &  0.  Steam  Nav.  Go. 

10  See  ante,  §  429a.  v.  Shand,  3  Moore,   P.  C.  C.   N.   S. 

11  Thus,  in  the  following  cases,  the  272,  6  New  Reports,  387,  11  Jur.  N. 
fact  that  a.  stipulation  limiting  the  S.  771,  12  L.  T.  N.  S.  808,  13  Week, 
common-law  liability  of  the  carrier  Rep.  1049. 

was   valid  by  the  law  of  the  place  In  Ryan  v.  Missouri,  K.  <f  T.  R,. 

where  the  contract  was  made  and  the  Co.  65  Tex.  13,  57  Am.  Rep.  589,  the 

transportation     commenced,    but    in-  court  seems  to  rely  mainly  upon  the 

valid  by  the  law  of  the  place  of  des-  presumption  based  upon  this  circum- 

tination,  was  regarded  as  strength-  stance,  though  in  this  case  also  the 

ening  the  presumption  that  the  par-  stipulation  was  valid  by  the  law  of 

ties  intended  to  contract  with  refer-  the   place   where    the    contract   was 

ence     to    the    law    of    the     former  made   and   the   transportation    com- 

place.  Talbott  v.  Merchants' Despatch  menced,  and  invalid  by  the  law  of  the 

Transp.    Co.    41    Iowa,   247,   20   Am.  place  of  destination. 
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and  sometimes  -with  the  result  of  defeating  it.  ^''  So,  the  law 
of  the  ship's  flag  has  occasionally  in  conformity  with  the  pre-j 
sumed  intention  of  the  parties,  been  applied  to  maritime  con-/ 
tracts,  sometimes  with  the  result  of  aiding,^*  and  sometimes 
with  the  result  of  defeating,  the  rule.'*     Generally,  however, 

1 2  Thus,  in  Be  Missouri  8.  8.  Go.  contract  was  made  and  the  transpor- 

L.  R.  42  Ch.  Div.  321,  58  L.  J.  Ch.  tation   commenced,   would   have   had 

N.   S.   721,   61   L.   T.   N.   S.   316,   37  considerable  force  if  the  contract  had 

Week.  Rep.  696,  involving  the  valid-  been   drawn   up   at  the   time   of   ita 

ity   of   a   stipulation   exempting  the  execution,  instead  of  being  made  by 

•carrier  from  liability  for  negligence  filling  up  a  blank  form  in  which  the 

under  a  contract  made  in  Massachu-  stipulation    was     already    embodied, 

setts   between   an   American    citizen  The  presumption    was    still    further 

and   a   British   ship   owner,   for   the  weakened   in   this   case  by  the   fact 

transportation  of  cattle  from  Boston  that,    in   a    supplemental   release    of 

to   England   in   a   British   ship,   the  liability  for  injuries  to  persons  ac- 

court   said   that,   under   all   the   cir-  companyiug  the    shipment,   indorsed 

cumstances  of  the  case,  including  the  on  the  back  of  the  original  contract, 

circumstance    that    the     stipulation  it  was  expressly  stipulatea  that  any 

would  be  valid  by  the  law  of  Eng-  question  arising  thereunder  should  be 

land  but  invalid  by  the  law  of  Mas-  determined  by  the  law  of  New  York 

sachusetts,  the  ordinary  presumption  ( tlie  destination ) .     See  also  Brock- 

that  the  parties  must  be  presumed  ivay  v.  American  Exp.  Go.  171  Mass. 

tn  have  contracted  with  reference  to  158,  50  N.  E.  626,  to  the  same  effect, 

the  law  of  the  place  where  the  con-  isrfce  Titania,  19  Fed.  101. 

tract  was  made  was  overcome;   and  i-*The  August  [1891]  P.  328,  60  L. 

that  the  parties  must  be  regarded  as  J.  Prob.  N.  S.  57,  66  L.  T.  N.  S.  32, 

having  contracted  with  reference  to  7  Asp.  Mar.  L.  Cas.  110;  The  Gaetano 

the  law  of  England.    The  decision  is  and  Maria,  L.  R.  7  Prob.  Div.   137, 

upon   the   assumption   that  the   law  51  L.  J.  Prob.  N.  S.  67,  46  L.  T.  N. 

of  Massachusetts   does   not   prohibit  S.   835,   30   Week.  Rep.   766,   4  Asp. 

the  introduction  of  such  a  stipulation  Mar.  L.  Cas.  470;  Lloyd  v.  Guibert, 

into  the  contract,  but  that  the  stip-  6  Best.  &  S.  100,  L.  R.  1  Q.  B.  115, 

ulation,  being  obnoxious  to  the  pub-  35  L.  J.  Q.  B.  N.  S.  74,  13  L.  T.  N. 

lie    policy    of    Massachusetts,   would  S.  602. 

be  void  merely,  and  not  illegal,  ac-  In   Ghartered   Mercantile  Bam,k  v. 

cording  to  the  law  of  Massachusetts.  'Netherlands  India  Steam  Nofo.  Go.  L. 

Grand  v.  I^vingston,  4  App.  Div.  R.  10  Q.  B.  Div.  521,  52  L.  J.  Q.  B. 

589,  38  N.  Y.  Supp.  490,  Affirmed  in  N.   S.   220,   48  L.   T.   N.   S.   546,   31 

158  N.  Y.  688,  53  N.  E.   1125,  con-  Week.  Rep.  445,  5  Asp.  Mar.  L.  Cas. 

•ceded  that  the  circumstance  that  the  65,  47  J.  P.  260,  however,  it  was  held 

stipulation   is   valid   by   the   law   of  that   the   prima   facie   case   for    the 

the  place  of  destination,  but  invalid  application  of  the  Dutch  law,  assum- 

by  the   law  of  the  place  where  the  ing  that  the  vessel  was  to  be  regard- 
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the  rule  prevails  over  the  law  of  the  ship's  flag.  There  are,  of 
course,  many  other  circumstances  that  may  defeat  the  rule  by 
overcoming  the  presumption  on  which  it  rests.  ^^  It  is  obviously 
impossible  to  anticipate  all  possible  variations  of  circumstances 
that  may  affect  the  application  of  the  rule.  Each  case  depends 
to  a  large  extent  upon  its  own  circumstances. 

ed  as  a  Dutch  vessel,  was  overcome  is  made,  although  the  vessel  is  owned 
by  the  circumstances  that  the  owners  by  a  subject  of  another  country, 
were  registered  in  England  as  an  China  Mut.  Ins.  Go.  v.  Force,  142 
English  joint  stock  company,  that  N.  Y.  90,  40  Am.  St.  Rep.  576,  36  N. 
the  contract  in  question  was  made  in  E.  874.  And  Liverpool  &  G.  W. 
English  form  for  the  carriage  of  Steam  Go.  v.  Phenix  Ins.  Go.  129  U. 
goods  from  an  English  port  to  a  S.  397,  32  L.  ed.  788,  9  Sup.  Ct.  Rep. 
Dutch  port,  and  was  made  with  an  469,  applied  the  general  rule  of  the 
English  merchant.  The  question  in  text,  with  the  result  of  subjecting 
this  case  was  whether  a  bill  of  lad-  the  contract  to  the  law  as  declared 
ing  exempting  the  carrier  from  lia-  by  the  Federal  courts,  notwithstand- 
bility  for  damages  through  collision  ing  that  the  vessel  was  British, 
covered  a  collision  due,  in  part,  to  And  see  TJie  Brantford  City,  29' 
its  negligence.  Fed.  3S3,  which  favors  the  rule  of  the 

So,  in  The  Industrie  [1894]  P.  58,   text  as  against  the  law  of  the  ship's 
63  L.  J.  Prob.  N.  S.  84,  6  Reports,   flag. 

681,  70  L.  T.  N.  S.  791,  42  Week.  16  Thus,  in  Watts  v.  Camors,  115 
Rep.  280,  7  Asp.  Mar.  L.  Cas.  457,  it  U.  S.  353,  362,  29  L.  ed.  406,  409,  6 
was  held  that  the  provision  in  a  Sup.  Ct.  Rep.  91,  involving  the  ques- 
charter  party,  "freight  to  be  paid  on  tiou  whether  the  amount  stipulated 
right  delivery  of  cargo,"  was  to  be  to  be  payable  in  case  of  a  breach  of 
construed  according  to  the  English  contract  under  a  charter  party  made 
law,  notwithstanding  that  the  vessel  at  New  Orleans,  between  an  English 
was  a  German  vessel,  it  appearing  owner  and  an  American  charterer  of 
that  the  charter  party  was  on  an  an  English  ship,  for  a  voyage  from^ 
ordinary  English  printed  form,  and  New  Orleans  to  a  European  port,  was 
was  negotiated  and  made  in  London  to  be  considered  as  liquidating  the 
between  the  London  broker  of  the  damages,  or  as  a  penalty  only — the 
German  owner  of  the  vessel,  and  court  said  that,  if  the  question  was 
London  merchants.  The  decision  is  one  of  construction  of  the  contract,, 
expressly  referred  to  the  principle  depending  upon  the  intention  of  the 
that  the  presumed  intention  of  the  parties,  it  must  be  persumed  that 
parties  is  the  ultimate  criterion.  they  looked  to  the  general  maritime 

So,  the  obligation  of  the  shippers  law  common  to  the  United  States  and 
of  the  cargo  of  a  vessel  is  to  be  de-  England,  rather  than  the  local  stat- 
termined   by   the   law    of   the   place  ute  of  Louisiana, 
where  the  contract  of  affreightment       It  is,  of  course,  impossible  to  an- 
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The  practical  operation  of  the  general  rule  is  also  frequently 
interfered  with  by  the  exercise  of  the  right  which  the  Federal 
courts  assert,  in  the  absence  of  local  statutes,  to  treat  questions 
affecting  carriers'  contracts  as  matters  of  general  commercial 
law  to  be  determined  in  accordance  with  the  views  of  the  Fed- 
eral courts,  without  especial  reference  to  the  decisions  of  the 
courts  of  the  state  that  would  otherwise  furnish  the  governing 
law.  Thus,  upon  general  principles  of  commercial  law,  and 
without  reference  to  the  decisions  of  the  local  courts,  it  has  been 
held  by  Federal  courts,  with  respect  to  a  contract  made  in  one 
state  for  th>3  transportation  of  persons  or  property  from  a  point 
in  that  state  to  a  point  in  another  state,  that  a  stipulation  ex- 
empting the  carrier  from  responsibility  for  negligence  is  in- 
valid. ^  *  In  the  light  of  the  position  subsequently  taken  by  the 
Federal  courts,  these  decisions  might  have  been  referred  to  the 
principle  that  it  is  contrary  to  the  distinctive  policy  of  the 

ticipate  all  possible  variations  of  cir-  agreeing  on  a  valuation  of  the  prop- 

cumstances  that  may  aflfect  the  ap-  erty,  with  the  freight  rate  based  on 

plication  of  the  rule.     Each  case  de-  the   condition   that    the   carrier   as- 

pends,   to   a   large   extent,   upon   its  sumes  liability  only  to  the  extent  of 

own  circumstances.  such  valuation,  even  in  case  of  loss 

isjVeio   York   G.   R.    Co.    v.   Lock-  or  damage  by  its  negligence,  will  be 

wood,   17  Wall.  359,  21  L.   ed.  634;  upheld.    Hwrt  y.  Pennsylvania.  R.  Go. 

Bank  of  Kentucky  v.  Adams  Eocp.  Go.  112  U.  S.  331,  28  L.  ed.  717,  5  Sup. 

■93  U.  S.  174,  23  L.  ed.  872;   Grand  Ot.  Rep.  151. 

Trunk  R.   Co.  v.   Stevens,   95   U.   S.  These    matters,  not    having    been 

655,  24  L.  ed.  535;   Thomas  v.  Wa-  withdrawn   from  the  control  of  the 

6os7i.,   St.  L.  &  P.  R.   Co.   4  Inters,  several  states  by  congressional  legis- 

€om.  Rep.  802,  63  Fed.  200.  lation,  are  still  subject  to  local  state 

So,  upon  the  same  principle,  it  has  laws;  and  the  foregoing  decisions  of 

been  held:  the  United  States  Supreme  Court  are 

That  a  stipulation  exempting  the  not  binding   upon   the   state   courts, 

carrier  from  liability  unless  claim  is  either  with  respect  to  contracts  made 

made  within  thirty  days  from  deliv-  and  to  be  performed  in  a  single  state, 

ery  of  the  goods  is  reasonable  and  or  contracts  involving  interstate  ele- 

valid,  and  not  against  public  policy,  ments.     See  Pennsylvania  R.   Go.  v. 

Southern   Exp.    Go.   v.    Caldwell,   21  Hughes,  191  U.  S.  477,  48  L.  ed.  268, 

Wall.  264,  22  L.  ed.  550.  24  Sup.  Ct.  Rep.  132. 

That   a    stipulation    fairly  made. 
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United  States  to  enforce  such  a  stipulation,  wherever  the  con- 
tract may  have  been  made  or  be  perf ormable ;  * ''  but,  at  the  time 
they  were  rendered,  the  United  States  Supreme  Court  had  not 
carried  the  principle  to  that  extent,  and  it  was  unnecessary  for 
it  to  do  so  in  those  cases,  since  in  any  event  the  rule,  as  declared 
by  the  Federal  courts,  was  applicable.  When,  however,  the  mat- 
ter in  question  does  not  depend  upon  the  general  principles  of 
commercial  law,  but  is  governed  by  local  statutes,  even  the  Fed- 
eral courts  are  bound  by,  and  will  apply,  the  local  statute  as 
construed  by  the  local  state  courts  so  far  as  it  does  not  unla-w- 
fuUy  interfere  with  the  power  of  Congress  over  interstate  com- 
merce. ■^  *  In  New  York  the  courts  have  expressly  assumed  the 
right  to  determine  the  common-law  rule  applicable  to  these  con- 
tracts according  to  their  own  views,  and  vsdthout  reference  to 
the  decisions  of  the  courts  of  the  state  whose  law  would  other- 
wise govern.-'''      The  majority  of  the  cases  in  the  state  courts, 

1'  See  post,  §  471o,  note  8.  -would  govern,  since  the  question  re- 

^^Central  R.  Co.  v.  KavanaugJi,  34  lated  to  a  matter  of  performance 
C.  C.  A.  203,  63  U.  S.  App.  501,  92  -which  was  to  take  place  in  Massachu- 
Fed.  56.  setts,  and  implies  that,  if  the  Massa- 

19  Thus,  in  Faulkner  v.  Hart,  82  chusetts  rule  had  been  embodied  in 
N.  Y.  413,  37  Am.  Kep.  574,  the  court  a  statute,  such  statute  would  have 
applied  the  rule  prevailing  in  New  controlled.  See  also  Dunham  v.  Bos- 
York,  that  the  liability  of  a  common  ion  &  A.  R.  Go.  46  Hun,  245. 
carrier,  as  such,  continues  for  a  rea-  The  position  that  the  courts  of  the 
sonable  time  after  the  arrival  of  the  forum  will  apply  the  common-law 
goods  at  destination,  to  a  contract  rule  as  declared  at  the  forum  with- 
made  in  New  York  for  the  trans-  out  reference  to  the  decisions  of  the 
portation  of  goods  from  a  point  in  courts  where  the  contract  has  its 
that  state  to  a  point  in  Massachu-  situs  was  reaffirmed  in  St.  Nicholas 
setts,  notwithstanding  that,  accord-  Bank  v.  State  Nat.  Bank,  128  N.  Y. 
ing  to  the  decisions  of  the  courts  of  26,  13  L.  R.  A.  241,  27  N.  E.  849, 
the  latter  state,  the  company  ceases  though  the  case  did  not  involve  a 
to  be  a  common  carrier  and  becomes  carrier's  contract.  In  Grand  v.  lAv- 
IX  warehouseman,  as  a  matter  of  law,  ingston,  4  App.  Div.  589,  38  N.  Y. 
as  soon  as  it  has  completed  the  duty  Supp.  490,  Affirmed  in  158  N.  Y.  088, 
of  transportation.  The  court  seems  53  N.  E.  1125,  however,  the  court 
to  concede,  in  this  case,  that  ordi-  applied  the  common-law  rule  as  held 
iiarily     the     law     of     Massachusetts   by  the   courts   of  Massachusetts  in- 
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however,  apparently  proceed  upon  the  assumption  that  the  law 
of  the  state  where  the  contract  has  it  situs  governs,  whether 
that  law  is  found  in  statutes  or  in  decisions  of  the  courts  of  the 
state  construing  the  common  law.  ^  " 

The  rule  of  this  section,  of  course,  only  operates  with  respect 
to  matters  of  which  Congress  has  not  assumed  exclusive  cogni- 
zance hy  enacting  laws  for  their  complete  regulation.  When 
Congress  has  exercised  its  right  in  this  respect  under  the  com- 
merce clause  of  the  Federal  Constitution,  there  is  no  longer  any 
occasion  or  opportunity  for  choosing  between  conflicting  laws.  ^  ^ 

validating  a  stipulation  exempting  courts  of  New  York.  The  court  held 
the  carrier  from  liability  for  negli-  that  there  was  no  distinction  be- 
gence,  even  upon  the  assumption  that  tween  the  binding  effect  of  the  de- 
the  rule  was  different  in  New  York,  cisions  on  commercial  law  and  on 
This  case  makes  no  mention  of  the  statutes,  and  therefore  uplield  the 
principle  declared  in  the  Faulkner  validity  of  the  stipulation  in  accord- 
Cose,  that  matters  relating  to  car-  ance  with  the  decisions  of  the  New 
riers'  contracts  are  to  be  treated  as  York  courts. 

questions  of  general  commercial  law.  So,  in  Milwaukee  &  St.  P.  B.  Co. 
though  there  was  at  least  as  much  v.  Smith,  74  111.  197,  involving  the 
reason  for  applying  that  principle  question  as  to  the  liability  of  a  ear- 
in  this  case  as  in  the  Faulkner  Case,  rier  beyond  its  own  line  under  a  con- 
See  further,  as  to  this  general  sub-  tract  made  in  Wisconsin,  the  court 
ject,  ante,  §  430a.  said  that  the  question  was  not  as  to 
2  0  The  New  York  doctrine  referred  the  common  law  of  England  or  of 
to  in  the  last  note  was  expressly  re-  Illinois  on  the  subject,  but  as  to  the 
pudiated  in  Forepaugh  v.  Delaware,  common  law  of  Wisconsin;  and,  hav- 
L.  &  W.  B.  Co.  128  Pa.  217,  5  L.  R.  ing  found  upon  the  evidence  what 
A.  508,  15  Am.  St.  Rep.  672,  18  Atl.  the  rule  as  held  in  Wisconsin  was, 
503,  where  the  court,  after  holding  applied  that  rule,  although  it  dif- 
that  the  validity  of  a  stipulation  ex-  fered  from  the  common-law  rule  as 
empting  the  carrier  from  liability  held  in  Illinois  (forum), 
for  negligence  in  a  contract  made  See  also  ante,  §  430a. 
and  to  be  wholly  performed  in  New  2iSouthern  B.  Co.  v.  Harrison,  119 
York  was  governed  by  the  law  of  Ala.  539,  43  L.  R.  A.  385,  72  Am. 
New  York,  expressly  rejected  the  con-  St.  Rep.  936,  24  So.  552,  recognized 
tention  that,  the  validity  of  the  stip-  the  general  rule  as  stated  in  the  sec- 
ulation  being  a  question  of  commer-  tion,  but  says  that  it  has  no  appli- 
cial  law,  the  courts  of  Pennsylvania  cation  where  the  subject-matter  of 
were  to  follow  their  own  views,  with-  the  contract  is  one  of  national  cog- 
out  regard  to  the  view  taken  by  the  nizance,   and   Congress  has   assumed 
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471c.  Application  of  rule  of  last  section ;  limitation  of  common- 
law  liability. — In  accordance  with  the  principles  stated  in  the 
last  section,  it  is  a  well  established  prima  facie  rule — ^liable, 
however,  to  he  displaced  by  circumstances  indicating  a  con- 
trary intention — that  the  validity  of  a  stipulation,  in  a  con- 
tract for  the  transportation  of  persons  or  property  from  one 
state  or  country  to  another,  limiting  the  carrier's  common  law 
liability,  is  to  be  determined  by  the  law  of  the  place  where  the 
•contract  was  made  and  the  transportation  commenced,  without 
reference  to  the  law  of  the  place  of  destination.  This  rule  is 
alike,  applicable  to  the  right  of  a  common  carrier  to  limit  its 

•  common  law  liability  by  excepting  losses  or  injuries  not  due  to 
negligence,^    and  losses   and   injuries   that   are  due   to  negli- 

■  exclusive  cognizance  of  it  by  indi-  the  word  "valid"  denotes  that  the 
-eating  a  law  for  its  complete  regula-   rule  was  applied,  with  the  result  of 

tion.  upholding     the     stipulation.)       Tlie 

It  will  be  observed  that  the  gen-  Henry  B.  Hyde,  82  Fed.  681  (valid)  ; 

•  eral  rule  of  the  text,  which  refers  Hale  v.  "New  Jersey  Steam,  Wav.  Go. 
the  contract  to  the  law  of  the  place  15  Conn.  546,  39  Am.  Dec.  398  (in- 
where  it  was  made  and  where  the  valid)  ;  Camp  v.  Hartford  d  N.  Y. 
transportation  commenced,  has  been  8-  B.  Go.  43  Conn.  340  (valid)  ;  West- 
modified  in  some  respects,  so  far  as  ern  &  A.  R.  Go.  v.  Exposition  Coi- 
the  carriage  of  passengers  by  sea  is  ton  Mills,  81  Ga.  522,  2  L.  E.  A.  102, 

■  concerned,  by  act  of  Congress  of  7  S.  E.  916  (valid)  ;  Michigan  G.  R. 
August  2,  1882,  chap.  374  (22  Stat.  Go.  v.  Boyd,  91  111.  268  (invalid)  ; 
at  L.  188,  U.  S.  Comp.  Stat.  1901,  pp.  McDaniel  v.  Chicago  d  N.  W.  R.  Co. 
2931  et  seq.)  regulating  the  respec-  24  Iowa,  412  (invalid);  Robinson 
tive  rights  and  duties  of  the  master  Bros.  v.  Merchants  Despatch  Transp. 

■  of  the  vessel  and  passengers  who  take  Go.  45  Iowa,  470  (valid)  ;  St.  Joseph 
passage  thereon  at  foreign  ports  for  d  O.  I.  R.  Go.  v.  Palmer,  38  Neb. 
transportation  to  the  United  States.  463,  22  L.  E.  A.  335,  4  Inters.  Com. 
See  The  European,  120  Fed.  776,  57  Eep.   494,  56  N.  W.  957    (invalid); 

■C.  C.  A.  140.  Texas  d  P.  R.  Co.  v.  Davis,  2  Tex. 

1  The  statement  of  the  text  is  sup-  App.  Civ.  Cas.   (Willson)   p.  156. 

ported  by  the  following  cases:      (In  In    Western    Transit   Co.   v.   Hos- 

this   and   the   subsequent  notes,   the  king,    19    111.   App.   607,   it  was   as- 

word  "invalid,"  following  a  citation,  sumed   that    the   law   of   Massachu- 

denotes   that  the  rule   was   applied,  setts,  where  the  contract  was  made 

.notwithstanding  that  the  stipulation  and   the   transportation   commenced, 

'Was   thereby   rendered   invalid;    and  would  have  governed  if  proved;  but, 
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gence;^  and  considered  as  a  general  rule  of  private  interna-j 
tional  law  applies  without  reference  to  the  place  of  the  loss  or? 

in  the  absence  of  proof  of  the  law  of  law  rule  that  a  common  carrier  can- 
that  state,  the  law  of  Illinois  {lex  not,  even  by  express  contract,  ex- 
fori)    was  applied.  empt  itself  from  liability  for  negli- 

Robertson  v.  National  8.  8.  Co.  1  geiice.     The  court  merely  states  this 

App.    Div.    61,    37    N.   Y.    Supp.   69,  as  a  general  principle  of  law,  with- 

merely  held  that  the  validity  of  such  out  expressly  stating  that  it  was  so 

■a,  stipulation  in  a  bill  of  lading  exe-  held  in  Texas,  but  it  undoubtedly  un- 

cuted  in  France,  for  the  shipment  of  derstood    that    sUoh    principle    pre- 

goods  therefrom  to  New  York  by  way  vailed  in  Texas. 

of  England,  was  not  to  be  determined       Piatt  v.  Bichmond,  Y.  River  &  O. 

by  the  law  of  England;  and  upheld  R.  Co.  108  N.  Y.  358,  15  N.  E.  393, 

the     stipulation     without     deciding  merely  held  that  a  statute  of  South 

whether  the  law  of  France,  or  that  Carolina   invalidating   such    stipula- 

•of  New  York,  would  have  governed  tions    did   not   apply   to   a   contract 

if  there  had  been  a  conflict.  made  by  a  foreign  railroad  company 

Texas  &  P.  R.  Co.  v.  Richmond,  94  in  that  state,  since  it  was,  by  its 
Tex.  571,  63  S.  W.  619,  is  not  opposed  terms,  expressly  limited  to  domestic 
to  the  rule  of  the  text,  though  it  was  railroad  companies, 
held  in  that  case  that  the  statute  of  The  Oranmore,  24  Fed.  922,  is  not 
Texas,  forbidding  a  common  carrier  opposed  to  the  rule  of  the  text, 
to  limit  its  liability,  did  not  apply  though  it  held  that  the  validity  of 
to  a  shipment  made  from  a  point  the  stipulation  was  to  be  determined 
in  that  state  to  a  point  in  another  by  the  law  of  England,  and  the  stip- 
rstate.  This  decision,  however,  was  ulation  was  accordingly  upheld,  not- 
the  result  of  a  construction  of  the  withstanding  that  the  contract  was 
statute,  and,  the  statute  having  been  made  in  Baltimore,  with  the  agents 
thus  eliminated,  the  court  applied  of  a  line  of  British  steamers,  for  the 
the  common-law  rule — apparently  transportation  of  cattle  from  Balti- 
the  common-law  rule  as  held  in  more  to  Liverpool.  In  this  case,  how- 
Texas  before  the  adoption  of  the  stat-  ever,  the  contract  expressly  provided 
ute — whereby  a  carrier  is  only  for-  that  any  questions  arising  under  it 
bidden  to  make  terms  that  will  ex-  should  be  determined  by  the  law  of 
«mpt  it  from  liability  for  negligence.  England.     It  may  be  remarked,  how- 

The  decision  in  Otis  Go.  v.  Missouri  ever,  that  this  decision  is  contrary 

P.  R.  Co.  112  Mo.  622,  20  S.  W.  676,  to  the  rule  subsequently  established 

holding  that   the  Texas   statute   re-  by  the   Federal   courts   whereby  the 

ierred  to  in  the  previous  case  did  not  enforcement  of  such  a  stipulation  is 

apply  to  a  contract  made  in  Texas  denied  as  contrary  to  the  public  pol- 

f or  the  transportation  of  freight  from  icy  of  the  United  States,  without  ref- 

a  point  in  that  state  to  a  point  in  erence  to  the  law  designated  by  the 

Massachusetts,  may  be  explained  on  parties. 

the  same  ground.     In  this  case,  how-       ^Liverpool  £  G.  W.  Steam  Co.  v. 

•ever,  the  court  applied  the  common-  Phenix  Ins.  Go.  129  U.  S.  397,  32  L. 
Vol.  II.  CoNFL.  of  Laws — 68. 
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injury,*  though  as  subsequently  shown  the  place  of  the  loss  or 
injury  may  affect  the  question  whether  the  enforcement  of  the 
stipulation  would  be  contrary  to  the  public  policy  of  the  forum. 

ed.  788,  9  Sup.  Ct.  Rep.  469  (in-  the  foregoing  cases,  the  rule  estab- 
valid)  ;  Mexican  Nat.  li.  Co.  v.  Jack-  lished  at  the  forum  was  actually  ap- 
son,  55  C.  C.  A.  315,  118  Fed.  549  (in-  plied,  in  the  absence  of  proof  of  the 
valid)  ;  Illinois  C.  R.  Co.  v.  Beehe,  law  of  the  place  where  the  contract 
174  111.  13,  43  L.  R.  A.  210,  66  Am.  was  made  an(}  the  transportation 
St.  Rep.  253,  50  N.  E.  1019  (in-  commenced,  upon  the  presumption 
valid)  ;  Hazel  v.  Chicago,  M.  &  St.  P.  that  it  was  the  same  as  the  law  of 
R.  Co.  82  Iowa,  477,  48  N.  W.  926  the  forum.  These  cases  clearly  as- 
( valid;  see  ante,  §  471b,  note  11);  sume  that  the  law  of  the  former 
Hudson  V.  Northern  P.  R.  Co.  92  place  would  have  governed  if  proved. 
Iowa,  231,  54  Am.  St.  Rep.  550,  60  The  rule  of  the  text  is,  however. 
N.  W.  608  (invalid)  ;  Broclcway  v.  opposed  by  the  cases  cited  ante,  § 
American  Exp.  Co.  168  Mass.  257,  47  471b,  note  3,  which  apply  the  law  of 
N.  E.  87  (invalid)  ;  Meuer  v.  Chi-  the  place  of  destination  upon  the 
cago,  'M.  &  St.  P.  R.  Co.  5  S.  D.  568,  ground  that  it  is  the  sole  place  of 
25  L.  R.  A.  81,  49  Am.  St.  Rep.  898,  performance;  and  \>j Hughes  \.Penn- 
59  N.  W.  945,  11  S.  D.  94,  74  Am.  sylvania  R.  Co.  202  Pa.  222,  63  L.  R. 
St.  Rep.  774,  75  N.  W.  823  (invalid)  ;  A.  513,  97  Am.  St.  Rep.  713,  51  Atl. 
O'Regan  v.  Cunard  8.  8.  Co.  160  990,  ante,  §  471b,  note  6,  which  holds 
Mass.  356,  39  Am.  St.  Rep.  484,  35  that  the  carrier's  contract  is  gov- 
N.  E.  1070  (valid)  ;  Fonseca  v.  erned  by  the  law  of  the  state  where 
Cunard  8.  8.  Co.  153  Mass.  553,  12  the  loss  or  injury  occurred. 
L.  R.  A.  340,  25  Am.  St.  Rep.  660,  27  3  None  of  the  cases  cited  in  the 
N.  B.  665  (valid)  ;  Davis  v.  Chicago,  last  two  notes  makes  any  distinction 
M.  &  St.  P.  R.  Co.  93  Wis.  470,  33  based  upon  the  place  of  the  loss  or 
L.  R.  A.  654,  57  Am.  St.  Rep.  935,  67  injury;  and  in  the  following  cases 
N.  W.  16,  1132  (invalid)  ;  Grand  v.  it  expressly  appeared  that  the  loss 
Livingston.,  4  App.  Div.  589,  38  N.  Y.  or  injury  occurred  outside  of  the 
Supp.  490(seea«*e,  §  471b,  note  12)  ;  state  or  country  in  which  the  con- 
Peninsular  &  0.  Steam  Nav.  Go.  v.  tract  was  made  and  the  transporta- 
Shand,  3  Moore,  P.  C.  C.  N.  S.  272,  tion  commenced,  and  therefore  out- 
6  New  Reports,  387,  11  Jur.  N.  S.  side  of  the  jurisdiction  whose  law 
771,  12  L.  T.  N.  S.  808,  13  Week.  Rep.  was  applied:  Liverpool  d  G.  W. 
1049  (see  ante,  §  471b,  note  11).  Steam  Co.  v.  Phenix  Ins.  Co.  129  U. 

See  also  Talbott  v.  Merchants'  Des-  S.  397,  32  L.  ed.  788,  9  Sup.  Ct.  Rep. 
patch  Transp.  Co.  41  Iowa,  247,  20  469;  Michigan  G.  R.  Co.  v.  Boyd,  91 
Am.  Rep.  589;  Ryan  v.  Missouri,  K.  111.  268;  MoDaniel  v.  Chicago  d  N. 
&  T.  R.  Co.  65  Tex.  13,  57  Am.  Rep.  W.  R.  Co.  24  Iowa,  412;  Rohinson 
589,  ante,  §  471b,  note  11,  which  ap-  Bros.  v.  Merchants'  Despatch  Transp. 
plied  the  law  of  the  place  where  the  Co.  45  Iowa,  470;  St.  Joseph  &  G.  I. 
contract  was  made  and  the  transpor-  R.  Co.  v.  Palmer,  38  Neb.  463,  22 
tation  commenced.     In  a  number  of  L.  R.  A.  335,  4  Inters.  Com.  Rep.  494, 
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The  general  rule,  however,  as  already  shown,*  has  been  de- 
feated in  some  eases  by  circumstances  indicating  an  intention 
to  contract  with  reference  to  some  other  law,  more  particularly 
the  circumstance  that  the  stipulation  was  valid  by  the  law  of 
the  place  of  delivery  and  invalid  by  the  law  of  the  place  where, 
the  contract  was  made  and  the  transportation  commenced.  So,' 
the  rule  has  been  denied  by  courts  that  take  the  position  that 
the  place  of  delivery  is  the  sole  place  of  performance.^  Again, 
the  effect  of  the  rule  to  uphold  a  stipulation,  valid  by  the  law' 
of  the  place  where  the  contract  was  made  and  the  transporta- 
tion commenced,  so  limiting  the  carrier's  common-law  liability, 
has  been  frequently  avoided  upon  the  ground  that  it  was  con- 
trary to  the  distinctive  policy  of  the  forum  to  recognize  or  en- 
force such  stipulation.^  It  does  not  necessarily  follow,  howev- 
er, from  the  fact  that  such  a  stipulation  in  a  contract  made  at: 
the  forum  would  be  held  invalid  upon  the  ground  of  public  pol- 
icy, that  the  court  of  the  forum  will  refuse,  upon  that  ground, 
to  recognize  such  a  stipulation  made  in  another  state  or  coun- 

56  N.  W.  957 ;  Mexican  Nat.  R.  Co.  v.  In  Talbott  v.  Merchant's  Despatch 

Jackson,  55  C.   C.  A.   315,   118   Fed.  Transp.    Co.    41    Iowa,   247,    20    Am. 

549;  Illinois  C.  R.  Go.  v.  Beebe,  174  Rep.  589,  the  court  applied  the  law 

111.  13,  43  L.  E.  A.  210,  66  Am.  St.  of  the  place  where  the  contract  was 

Rep.  253,  50  N.  E.  1019;  Hudson  v.  made    and    the    transportation    com- 

Northern  P.  R.  Co.  92  Iowa,  231,  54  menced,   although   the   loss   occurred 

Am.    St.   Rep.    550,    60   N.    W.    608;  in   an   intermediate   state.     It    said, 

Fonseca    v.    Cunard    8.    8.    Co.    153  however,   that  it   did  not  determine 

Mass.  553,  12  L.  R.  A.  340,  25  Am.  whether  a,  different  rule  would  have 

St.  Rep.  660,  27  N.  E.  665;   O'Regan  been  applied  if  the  carrier  had  en- 

V.   Cunard  8.  8.  Co.   160  Mass.  356,  tered   upon   the   performance   of  the 

39  Am.  St.  Rep.  484,  35  N.  E.  1070;  contract  in  the  state  of  destination 

Brockway  v.  American  Exp.  Co.  171  and  the  loss  had  occurred  there. 

Mass.   158,   50  N.  E.   626;   Meuer  v.  See,    however,    contra,    Hughes    v. 

Chicago,  M.  &  St.  P.  R.  Co.  5  S.  D.  Pennsylvania  R.  Co.  202  Pa.  222,  63 

568,  25  L.  R.  A.  81,  49  Am.  St.  Rep.  L.  R.  A.  513,  97  Am.  St.  Rep.  713, 

898,  59  N.  W.  945,  11   S.  D.  94,   74  51  Atl.  990,  ante,  §  471b,  note  6. 

Am.    St.   Rep.    774,    75   N.    W.    823;  <  See  ante,  §  471b,  note  12. 

Davis  T.  Chicago,  M.  &  8t.  P.  R.  Co.  5  See  ante,  §  471b,  note  3. 

93  Wis.  470,  33  L.  R.  A.  654,  57  Am.  6  See  infra,  note  8. 
St.  Rep.  935,  67  N.  W.  16,  1132. 
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try,  by  the  law  of  which  it  is  valid.''  This  is  a  matter  of  comity 
which  the  courts  of  each  jurisdiction  must  determine  for  them- 
selves, and  depends,  to  a  large  extent,  upon  the  degree  of  im- 
portance attached  to  the  general  rule  invalidating  such  stipu- 
lations. It  is,  however,  a  well-established  rule  in  the  Federal 
courts,  that  a  stipulation  exempting  the  carrier  from  liability 
for  loss  or  injury  due  to  negligence  is  contrary  to  the  public 
policy  of  the  United  States,  and  will  not  be  enforced  even  if 
valid  by  the  law  of  the  state  or  of  a  foreign  country  where  the 
contract  was  made  and  the  transportation  commenced,  or  by 
the  law  which  the  contract  expressly  designates  as  the  govern- 
ing law.  *  An  exception  has  been  made,  however,  where  the  loss 
or  damage  complained  of  occurred  within  the  foreign  state  or 

''Fonseoa  v.  Cunard  S.  S.  Oo.  153  court  to  invoke  the  public  policy  of 
Mass.  553,  12  L.  E..  A.  340,  25  Am.  the  United  States  as  a  ground  for 
St.  Rep.  660,  27  N.  E.  665;  O'Began  refusing  to  enforce  it,  since  that  act 
V.  Cunard  8.  8.  Go.  160  Mass.  356,  applies  to  a  foreign  vessel  on  a  voy- 
39  Am.  St.  Rep.  484,  35  N.  E.  1070.  age  from  a  foreign  port  to  a  port  in 
See  also  Re  Missouri  8.  8.  Co.  L.  R.  the  United  States.  The  8ilvia,  171 
42  Ch.  Div.  321,  58  L.  J.  Ch.  N.  S.  U.  S.  462,  43  L.  ed.  241,  19  Sup.  Ct. 
721,  61  L.  T.  N.  S.  316,  37  Week.  Rep.  7;  The  Chattahoochee,  173  U. 
Rep.  696,  ante,  §  471b,  note  12.  S.   540,   43   L.   ed.   801,   19  Sup.   Gt. 

sThe  Kensington,  183  U.  S.  263,  46  Rep.  491;  Knott  v.  Botany  Worsted 
L.  ed.  190,  22  Sup.  Ct.  Rep.  102;  Mills,  179  U.  S.  69,  45  L.  ed.  90,  21 
The  Brantford  City,  29  Fed.  373;  The  Sup.  Ct.  Rep.  30. 
Iowa,  50  Fed.  561 ;  Phillips  v.  Ener-  The  principle  stated  in  The  Tita- 
gia,  56  Fed.  124;  Lewisohn  v.  2fo-  nia,  19  Fed.  101,  and  The  Carib, 
tional  8.  8.  Co.  56  Fed.  602;  The  Prince,  63  Fed.  266,  that  a,  bill  of* 
Hugo,  57  Fed.  403,  Affirmed  in  168  lading  issued  in  England  for  the 
U.  S.  104,  42  L.  ed.  398,  18  Sup.  Ct.  transportation  of  goods  on  an  Eng- 
Rep.  12,  without  passing  upon  the  lish  ship,  from  an  English  to  an 
point  in  question ;  The  Gmldhall,  58  American  port,  is  to  be  construed  ac-  i 
Fed.  796;  The  Glenmams,  69  Fed.  cording  to  the  law  of  England,  must, 
472;  The  New  England,  110  Fed.  415.  as  is  apparent  from  the  cases  above 

In  the  Kensington  Case,  it  was  as-  cited,  be  taken  with  the  qualification 
sumed,  for  the  purposes  of  the  case,  that  the  contract  does  not  conflict 
that  the  provision  of  the  Harter  act  with  the  public  policy  of  the  United 
does  not  apply  to  baggage.  It  is  States,  or  with  the  Harter  act;  and 
to  be  observed  that  when  the  stipu-  that  seems  to  have  been  true  in  both 
lation  is  within  the  terms  of  the  these  cases. 
Harter  act  it  is  mot  necessary  for  the 
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country.®  It  is  to  be  observed  that  tbe  principle  established 
by  the  cases  which  refuse  upon  the  ground  of  the  public  policy 
of  the  forum  to  enforce  such  a  stipulation  is  local  merely,  and 
only  serves  as  an  exception  to  the  general  principles  of  comity 
which  recognize  and  apply  the  proper  law  of  the  contract.  It 
does  not,  like  the  general  rule  of  the  text,  purport  to  be  a  gen- 
eral principle  of  private  international  law  attaching  to  the  con- 
tract itself  and  accompanying  it  wherever  the  action  is  brought. 
These  cases  therefore  do  not  antagonize  the  rule  of  the  text  con- 
sidered as  a  general  rule  of  private  international  law,  though 
for  local  reasons  they  refuse  to  abide  by  the  law  for  which  that 
rule  calls. 

It  is  also  established  by  the  weight  of  authority,  in  accord- 
ance with  the  rule  stated  ante,  §  471b,  that  the  validity  of  a 
stipulation  limiting  the  amount  of  the  carrier's  liability  is  to 
be  determined  by  the  law  of  the  place  where  the  contract  is 
made  and  the  transportation  commences,  without  reference  to 
the  law  of  destination,  or  that  of  the  place  where  the  loss  or 
injury  occurs;^"  and  it  has  been  held  that  the  amount  of  the 

^The  Trinacria,  42  Fed.  863;  Baet-  ground   of   public  policy  to   enforce 

jer  V.  La  Compagnie,  59  Fed.  789.  such    a    stipulation    in    a    contract 

A   similar   expression   is   made   in  made  in  Ohio  for  transportation  of 

Kentucky.      In    Cleveland,    U.    G.    &  property  to  Kentucky,  it  not  being 

/Si.  h.  R.  Go.  V.  Druien   (Ky.)   66  L.  shown  tha't  the  loss   did  not  occur 

R.  A.  275,  80  S.  W.  778,  it  was  held  in   Kentucky. 

that  it  was  not  contrary  to  the  pub-  ^"Mather  v.  American  Exp.  Go.  2 
lie  policy  of  the  forum  to  enforce  Fed.  49  (valid)  ;  Potter  v.  The  Ma- 
sk stipulation,  relieving  a  carrier  jestic,  23  L.  E.  A.  746,  9  C.  C.  A.  161, 
from  its  common-law  liability,  in  a  20  U.  S.  App.  503,  60  Fed.  624 
contract  made  in  Illinois  to  carry  (valid;  Reversed  in  166  U.  S.  375, 
freight  into  Kentucky,  the  stipula-  4]  L.  ed.  1039,  17  Sup.  Ct.  Rep.  597, 
tion  being  valid  by  the  law  of  Illi-  on  another  point)  ;  Bazel  v.  Chicago, 
nois  but  not  by  the  law  of  Kentucky.  M.  &  St.  P.  R.  Co.  82  Iowa,  477,  48 
The  decision  is  upon  the  ground  that  N.  W.  926  (valid)  ;  Davis  v.  Chi- 
the  loss  occurred  in  Illinois.  cago,  R.  I.  &  P.  R.  Go.  83  Iowa,  744, 

In  the  subsequent  case  of  Adams  49  N.  W.  77   (invalid)  ;  Pacific  Exp. 

Exp.  Go.  V.  Walker   (Ky.)   83  S.  W.  Co.  v.  Foley,  46  Kan.  457,  12  L.  R. 

106,    the    court    refused    upon    the  A.  799,  26  Am.  St.  Rep.  107,  26  Pac. 
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liability  for  injury  to  a  passenger  while  passing  through  Penn- 
sylvania en  route  between  two  points  in  New  York  is  to  be  de- 
termined by  reference  to  the  law  of  New  York,  whether  the 
action  be  regarded  as  assumpsit  upon  the  contract  or  an  action 
upon  the  case  for  negligence. '  ^  This  particular  application 
of  the  rule  may,  of  course,  be  defeated  by  the  court's  taking  the 
position  that  the  enforcement  of  the  stipulation  is  contrary  to 
the  distinctive  policy  of  the  forum ;  ^  ^  and  it  is  apparent,  from 
what  has  already  been  stated,  that  the  Federal  courts,  at  least, 
will  determine  the  validity  of  such  stipulation,  in  the  absence 
of  a  local  statute,  upon  general  principles  of  commercial  law, 

■665    (valid)  ;    Ohio   &   M.  R.   Co.  v.  513,   97   Am.    St.   Rep.   713,   51   Atl. 

Tabor,  98  Ky.  503,  34  L.  R.  A.  685,  990,  ante,  §  471b,  note  6. 

.32  S.  W.  168,  36  S.  W.  18  (invalid)  ;  Hellish,  L.  J.,  in  Cohen  v.  South 

Pov}ers  Mercantile  Co.  v.  Wells,  P.  Eastern    R.    Co.     (C.    A.)     L.    R.    2 

rf   Go.    (Minn.)    100  N.  W.  735    (in-  Excli.  Div.  253,  46  L.  J.  Exch.  N.  S. 

valid)  ;  Pittman  v.  Pacific  Exp.  Co.  417,  36  L.  T.  N.  S.  130,  25  Week.  Rep. 

24  Tex.  Civ.  App.  595,  59  S.  W.  949  475,   3   Asp.   Mar.   L.   Cas.   248,   ex- 

( invalid)  ;    Mexican  Nat.  R.   Co.  v.  pressed  the  opinion  that  the  law  of 

Ware  (Tex.  Civ.  App.)   60  S.  W.  343  England  vpould  govern  such  a  stipu- 

I  invalid).  lation     in     a    ticket     purchased    in 

The  decision  in  the  last  case,  that  France    for    transportation    from    a 

the  statute  of  Texas  forbidding  car-  point  in  that  country  to  a  point  in 

riers  to  limit  or  restrict  their  com-  England;   but  the  question  was  not 

mon-law  liability   applied,  has   been  decided,  since  the  condition  was  in- 

OTerruled  by   subsequent   cases    (see  ^^^^^  ^^  g^  far  as  it  applied  to  the 

Texas  &  P.  R.  Co.  v.  Richmond,  94  negligent  acts  of  the  carrier,  whether 

Tex.  571,  63  S.  W.  619,  supra,  note  g^^^rned  by  the  law  of  France  or  of 

1)  ;   but  the  general  position  taken  ]?_ct1„j,j 

by  the  court,  that  the  law  of  Te.xas  =^^^^;  ^    ^^.^   ^    ^^    ^5  ^^    y 

governs,      is     undoubtedly      correct,  ^^^    ^  ^^             ^^ 

though  it  seems  that,  instead  of  the  '            '    ,.           o    j.  r,    n   n^  „ 

^   ^  °       .,1      1 J   1.               ,•  J   iu  ^2  Thus,  Chicago,  B.  &  Q.  R.  Co.  v. 

statute,   it  should  have  applied  the  \.,   i.t  u    h,.    ^«  xt    Tir    cno 

,              ...       .     „  Gardiner,  51  Neb.  70,  70  N.  W.  508, 

■common-law  rule  prevailing  in  lexas  ,      ,     ,          ...         , 

with  respect  to  cases  not  within  the  "P"'^  t^«  g™""'^  °^  ^^^  P'^'''"'  P"^" 
-terms  of  the  statute.  The  mistake  ^'=7  "^  the  forum,  evidenced  by  a  pro- 
of the  court  was,  therefore,  not  in  ^i^io'i  of  ^^^  Constitution  that  the 
applying  the  law  of  Texas,  but  in  liability  of  the  railroad  corporations 
applying  the  statutory,  rather  than  as  common  carriers  shall  never  be 
the  nonstatutory,  law  of  that  state,  limited,  refused  to  enforce  a  stipu- 
See,  however,  Bughes  v.  Pennsylva-  lation  limiting  the  liability  of  the 
OTO  R.  Co.  202  Pa.  222,  63  L.  R.  A.  company  to  a  fixed  valuation,  though 
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without  reference  to  the  rule  of  the  state  in  which  the  contract 
was  made  and  the  transportation  commenced.  "^  * 

47 Id.  Same;  liability  beyond  own  line;  of  connecting  carrier; 
a,fter  arrival  at  destination. — In  accordance  with  the  general 
rule  stated  ante,  §  47  lb,  it  is  established  that  the  question 
whether  a  carrier,  by  accepting  goods  directed  to  a  destination 
beyond  its  own  line,  assumes  any  liability  beyond  such  line  is 
to  be  determined  by  the  law  of  the  state  in  which  the  contract 
is  made  and  the  transportation  commences.^     According  to 

the  contract  was  made  in  Illinois  P.  R.  Co.  v.  Jaggerman,  115  111.  407, 
and  was  valid  by  the  law  of  that  4  N.  E.  641;  IPortier  v.  Permsylva- 
state.  The  court  expressly  conceded  nia  Co.  18  111.  App.  260;  Nenno  v.  St. 
that,  ordinarily,  the  law  of  the  place  Louis  &  8.  F.  R.  Co.  (Mo.  App.)  80 
of  shipment  is  to  be  regarded  as  the   S.  W.  24. 

Jaw  with  reference  to  which  the  ship-  In  Crouch  v.  Louisville  &  N.  R.  Co. 
per  and  carrier  have  contracted,  in  42  Mo.  App.  248,  the  court  applied 
the  absence  of  direct  evidence  of  a,  the  principle  of  common  law  as  es- 
different  intention,  but  held  that  the  tablished  in  Missouri — that  a  corn- 
principle  of  comity  does  not  apply  mon  carrier  who  receives  goods  for 
where  the  contract  is  contrary  to  the  transportation  to  a  point  beyond  its 
public  policy  of  the  forum.  own  line  agrees  only  to  carry  them 

13  See  Hart  v.  Pennsylvania  R.  Co.  safely,  and  within  a  reasonable  time, 
112  U.  S.  331,  28  L.  ed.  717,  5  Sup.  to  the  end  of  its  own  line — to  a 
Ct.  Rep.  151,  ante,  §  471b,  note  16.  contract  of  shipment  from  a  point 
See,  however,  The  Kensington,  183  in  Illinois  to  a  point  in  South  Caro- 
U.  S.  263,  46  L.  ed.  190,  22  Sup.  Ct.  lina.  This  was  apparently  upon  the 
Rep.  102,  supra,  note  8.  There  are,  presumption  that  the  common-law 
of  course,  other  cases  upon  the  gen-  rule  in  Illinois  was  the  same  as  in 
eral  question  as  to  the  validity  of  Missouri,  nothing  appearing  to  the 
fuch  a  stipulation,  but  the  question   contrary. 

here  is  merely  as  to  which  law  is  to  In  Richmond  &  A.  R.  Co.  v.  R.  A. 
govern  when  the  laws  of  the  different  Patterson  Tobacco  Co.  92  Va.  670,  41 
jurisdictions  in  which  the  different  L.  R.  A.  511,  24  S.  E.  261,  Affirmed 
elements  of  the  contract  have  their  in  169  U.  S.  311,  42  L.  ed.  759,  18 
situs  are  in  conflict  on  the  point.         Sup.  Ct.  Rep.  335,  the  only  question 

^Central  R.  Co.  v.  Kavanaugh,  34  discussed  was  whether  the  Virginia 
'C.  C.  A.  203,  63  U.  S.  App.  501,  92  statute,  providing  that  when  a  car- 
Fed.  56;  Palmer  v.  Atchison,  T.  &  8.  rier  accepts  goods  for  transportation 
/•'.  R.  Co.  101  Cal.  187,  35  Pac.  630;  to  a  point  beyond  its  own  line  it 
Pennsylvania  Co.  v.  Fairchild,  69  111.  shall  be  deemed  to  assume  an  obliga- 
260;  Milwaukee  d  St.  P.  R.  Co.  v.  tion  for  its  safe  carriage  to  de?tina- 
Mndth,  74  111.  197;  Wabash,  St.  L.  &  tion  unless  released  from  such  liabil- 
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the  same  rule,  it  would  seem  that  the  question  of  the  connect- 
ing carrier's  liability  should  be  referred  to  the  law  of  the  place 
where  the  original  contract  was  made  and  the  transportation 
commenced,  if  the  initial  carrier  had  power  to  bind  the  con- 
necting carrier  by  the  contract.^  Otherwise,  the  rule  would 
seem  to  subject  the  liability  of  the  connecting  carrier  to  the 
law  of  the  place  where  the  transfer  from  one  line  to  the  other 
takes  place,  since,  upon  this  hypothesis,  that  is  the  place  where 
the  implied  contract  of  the  connecting  carrier  is  made,  and  also 
the  place  where  the  transportation,  under  such  implied  con- 
tract, commences. 

As  suggested  antCj  §  471b,  there  seems  to  be  no  valid  reason 
why,  in  the  absence  of  circumstances  indicating  a  contrary  in- 
tention, the  question  as  to  the  continuance  of  the  carrier's  lia- 
bility, as  such,  after  the  arrival  of  the  goods  at  destination 
should  not  be  determined  by  the  law  of  the  place  of  destina- 
tion; and  it  has  been  expressly  so  held  in  at  least  one  case,"' 

ity  by  a  contract  in  writing  signed  upon  the  connecting  carrier.  As 
by  the  owner  or  his  agent,  was  void  already  shown,  however  {ante,  § 
as  an  unlawful  interference  with  in-  471b,  note  4),  this  decision  rests  upon 
terstate  commerce  when  applied  to  a  the  view  that  the  contract  is  divisi- 
shipment  from  a  point  in  Virginia  ble,  which  is  opposed  to  the  view 
to  a  point  in  Louisiana.  Its  deei-  underlying  the  general  rule, 
sion  that  it  was  not  such  an  inter-  So,  Hughes  v.  Pennsylvania  R.  Co. 
ference  was  affirmed  by  the  United  202  Pa.  222,  63  L.  R.  A.  513,  97 
States  Supreme  Court  (169  U.  S.  311,  Am.  St.  Rep.  713,  51  Atl.  990,  applied 
42  L.  ed.  759,  18  Sup.  Ct.  Rep.  335).  the  law  of  Pennsylvania  to  the  con- 
Both  courts  seem  to  have  assumed  necting  carrier's  liability,  notwith- 
that  the  statute  governed,  notwith-  standing  that  the  initial  carrier  was 
standing  the  interstate  character  of  its  agent  for  the  purpose  of  the  con- 
the  contract.  tract  made  by  it  in  New  York.    This 

2  In  Barton  x.  Wheeler,  49  N.  H.  decision,  however,  as  shown,  ante, 
9,  the  law  of  New  York,  where  the  §  47  lb,  notes  6  and  7,  rests  upon 
connecting  carrier  received  the  goods  the  view  that  the  carrier's  contract 
and  where  the  loss  occurred,  was  ap-  is  governed  by  the  law  of  the  place 
plied  to  the  question  of  its  liabil-  of  the  loss  or  injury. 
ity,  notwithstanding  that  the  con-  ^Springs  v.  South  Bound  R.  Vo. 
tract  made  by  the  initial  carrier  in  46  S.  C.  104,  24  S.  E.  166. 
Ohio    seems    to    have    been    binding       In  Herf  &  F.  Chemical  Co.  v.  Lack- 
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and  such  result  was  avoided  in  another  only  by  the  assertion 
of  the  right  to  determine  the  question  upon  general  principles 
of  commercial  law,  and  according  to  the  precedents  at  the 
forum,  without  reference  to  the  precedents  established  by  the 
courts  of  the  state  of  destination.* 

471e.  Same;  miscellaneous  matters. — The  rule  stated  ante, 
§  471b,  has  also  been  applied  to  the  validity  of  a  stipulation 
in  the  contract  making  written  notice  of  injury  or  claim  a  con- 
dition of  the  right  to  damages.-^  The  rule  has  also  been  ap- 
plied Avith  the  result  of  holding  that  the  defense  of  vis  major 
is  to  be  determined  by  the  law  of  the  place  where  the  contract 
is  made  and  the  transportation  commences,  rather  than  the  law 
of  the  place  where  the  loss  or  injury  occurs.^ 

awana  Line,  70  Mo.  App.  274,  100  ground  that  such  rule  was  held  in 
Mo.  App.  164,  73  S.  W.  346,  the  New  Hampshire,  or  upon  the  ground 
court,  while  stating  that  a  contract  that  the  court  would  determine  the 
made  in  Missouri  for  the  transpor  question  in  accordance  with  general 
tation  of  goods  from  a  point  in  that  principles  of  commercial  law. 
state  to  a  point  in  New  York  is  gov-  It  was  assumed  in  Bergner  v.  Ghi- 
erned  by  the  law  of  Missouri,  held  cago  &  A.  R.  Go.  13  Mo.  App.  499, 
that  the  usage  in  New  York,  by  involving  a  contract  of  shipment 
which  carriers  give  notice  to  the  con-  from  a  point  in  Missouri  to  a,  point 
signee  of  the  arrival  of  goods,  bound  in  Illinois,  that  the  duty  of  the  car- 
the  company,  and  that  it  could  not  rier  to  notify  the  consignee  of  the 
relieve  itself  from  liability  as  a  car-  arrival  of  the  goods  would  be  deter- 
rier  without  giving  such  notice.  mined    by    the    law    of    Illinois,    if 

In  Moses  v.  Boston  &  M.  R.   Co.  proved. 
32  N.  H.  523,  64  Am.  Dec.  381,  how-       iFaulkner  v.  Hart,  82  N.  Y.  413, 
ever,  the  rule  that  the  liability  of  a  37    Am.    Rep.    574,    ante,     §     471b, 
common  carrier,   as   such,   continues  note  19. 

for  a  reasonable  time  after  the  ar-  lOAio  <£  M.  R.  Co.  v.  Tabor,  98  Ky. 
rival  of  the  goods  at  destination  and  503,  34  L.  R.  A.  685,  32  S.  W.  168, 
their    separation    from    other    goods   36  S.  W.  18. 

ready  for  delivery  was  applied  to  a  2  Thus,  the  law  of  Mexico,  which 
shipment  from  a  point  in  New  Hamp-  absolves  a,  common  carrier  from  re- 
shire  to  a  point  in  Massachusetts.       sponsibility    when    the    property    is 

Dunham  v.  Boston  &  A.  R.  Go.  46  taken  by  superior  force  or  robbery, 
Hun,  245,  applied  the  same  rule  to  applies  to  a  contract  made  in  Mex- 
a  shipment  from  New  Hampshire  to  ico  for  the  transportation  of  goods 
Massachusetts,  but  it  is  not  clear  from  a  point  in  that  country  to  a 
whether    the    decision    is    upon    the  point  in  Texas,  notwithstanding  that 
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471f.  Contract  of  telegraph  cofiipaiiy. — By  analogy  to  the  rule 
■declared  ante,  §  471b,  with  reference  to  contracts  for  the 
transportation  of  persons  or  property,  the  general  rule  seems  to 
be  that  a  contract  made  in  one  state  or  country  for  the  transmis- 
sion of  a  telegram  from  a  point  in  that  state  or  country  to  a 
point  in  another  is  governed  by  the  law  of  the  state  or  country 
in  which  the  contract  is  made  and  from  which  the  telegram 
is  sent,  rather  than  by  that  of  the  state  in  which  it  is  received. 
By  the  application  of  this  rule,  it  has  been  held  that  a  stat- 
ute of  the  state  from  which  the  telegram  is  sent,  mak- 
ing telegraph  companies  liable  for  all  mistakes  in 
transmission  and  for  all  damages  resulting  from  a  fail- 
ure to  perform  any  of  the  duties  required  by  law,  is  applicable 
notwithstanding  that  the  telegram  is  to  be  delivered  in  another 
state.  ^      Likewise,  by  the  application  of  this  general  rule,  the 

the  property  was  forcibly  taken  from  was  to  deliver  goods  on  board  ves- 
the  possession  of  the  carrier  in  sels  to  be  furnished  by  the  otlier 
Texas.  Cantu  v.  Bennett,  39  Tex.  at  an  Algerian  port,  from  which  time 
303.  they  were  to  be  at  the  risk  of  the 

So,  in  Wald  v.  Pittslurg,  C.  G.  &  other  party  and  to  be  paid  for  on 
St.  L.  R.  Co.  60  111.  App.  460,  the  their  arrival  at  London,  was  to  be 
court  applied  the  law  of  Ohio,  to  determined  by  the  law  of  England, 
the  effect  that  a  railroad  company  which  precludes  such  a,  defense, 
is  not  liable  for  loss  of  baggage  re-  rather  than  the  French  law  prevail- 
sulting  from  an  extraordinary  storm  ing  at  the  Algerian  port,  which  rec- 

.  and  flood,  the  contract  having  been  ognized  the  validity  of  such  a  de- 
made  in  Ohio  for  the  transportation  fense. 

of  baggage  from  a  point  in  that  ^lieed  v.  Western  V.  Teleg.  Co.  135 
state  to  a  point  in  New  York,  not-  Mo.  661,  34  L.  E.  A.  492,  58  Am.  St. 
withstanding  that  the  baggage  was  Eep.  609,  37  S.  W.  904.  The  court 
lost  in  Pennsylvania.  relied  upon  the  authorities  with  ref- 

In  Jacobs  v.  Credit  Lyonnais,  erence  to  contracts  for  the  transpor- 
L.  E,.  12  Q.  B.  Div.  589,  53  L.  J.  Q.  B.  tation  of  persons  or  property.  This 
N.  S.  156,  50  L.  T.  N.  S.  194,  32  case  also  involved  the  validity  of  a 
Week.  Eep.  761,  however,  it  was  held  stipulation  limiting  the  I-iability  of 
that  the  validity  of  a,  defense  of  the  company  for  mistakes  in  unre- 
"force  majeure"  in  an  action  for  non-  peated  messages,  and  the  court,  not- 

■  delivery  of  merchandise,  under  a  con-  withstanding  its  general  position 
tract  made  in  London  between  Lon-  that  the   contract  was   governed  by 

-don  merchants,  whereby  one  of  them  the  law  of  Iowa,  seems  to  have  de- 
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rule  prevailing  in  the  state  from  which  the  telegram  was  sent, 
permitting  a  recovery  of  damages  for  mental  anguish,  has  been 
applied,  though  the  rule  was  otherwise  in  the  state  in  which 
the  telegram  was  to  be  delivered.^ 

termined  the  validity  of  this  par-  mental  anguish,  although  the  delay 
ticular  stipulation  upon  general  prin-  complained  of  seems  to  have  occurred 
■ciples  and  according  to  its  own  ideas  in  Indian  Territory,  where  the  mes- 
as to  the  correct  rule,  without  spe-  sage  was  to  be  delivered, 
•cial  reference  to  the  decisions  in  Gray  v.  Western  U.  Teleg.  Go.  108 
Iowa.  Indeed,  the  court  went  so  far  Tenn.  39,  56  L.  R.  A.  301,  91  Am.  St. 
:a3  to  overrule  a  previous  Missouri  Rep.  706,  64  S.  W.  1063,  said  that  the 
decision  on  the  point.  Show  v.  Post-  rule  which  is  stated  in  the  text  ia 
al  Teleg.  Gable  Go.  79  Miss.  670,  probably  controlling  when  the  rem- 
,56  L.  R.  A.  486,  89  Am.  St.  Rep.  666,  edy  of  the  plaintiff  is  on  the  con- 
^1  So.  222,  also  takes  the  position  tract  alone.  In  that  case,  however, 
thati  whether  the  action  be  ex  con-  the  court  applied  the  law  of  Ten- 
traatu  or  ex  delicto,  arising  out  of  nessee  permitting  a  recovery  for  men- 
ra  contract,  it  must  be  controlled  by  tal  anguish,  notwithstanding  that  the 
the  lex  loci  of  the  contract;  and  telegram  was  sent  from  Mississippi 
therefore  held  that  a  stipulation  in  a  (the  law  of  which  does  not  allow 
contract  for  the  transmission  of  a  such  recovery)  to  a  point  in  Ten- 
cipher  telegram  from  a,  point  in  nessee.  The  decision  is  upon  the 
Massachusetts  to  a  point  in  Missis-  ground  that  the  delay  complained  of 
sippi,  which  exempted  the  company  occurred  in  Tennessee,  and  that  the 
from  liability  for  mistakes  unless  a  plaintiff's  rights  did  not  rest  upon 
small  additional  fee  was  paid,  being  the  contract  but  upon  a  statute  of 
valid  under  the  Massachusetts  stat-  Tennessee,  which  makes  a  telegraph 
ute  would  be  upheld,  notwithstand-  company  liable  for  breach  of  its  stat- 
ing that  it  would  be  invalid  by  the  utory  duty  independently  of  any  con- 
law  of  Mississippi.  It  is  intimated  tract.  By  the  converse  of  the  rule 
in  this  case,  however,  that  if  the  law  applied  in  the  Texas  cases  above 
of  Massachusetts  on  the  subject  had  cited,  the  recovery  for  mental  an- 
been  nonstatutory,  the  Mississippi  guish  should  be  denied  if  not  al- 
court  would  have  applied  the  rule  as  lowed  by  the  law  of  the  place  from 
held  by  the  courts  of  Mississippi,  which  the  telegram  was  sent,  al- 
upon  the  ground  that  the  question  though  allowed  by  the  law  of  the 
was  one  of  commercial  law.  place  in  which  it  was  to  be  deliv- 

2Western  U.  Teleg.  Co.  v.  Waller,  ered.  Thomas  v.  Western  V.  Teleg. 
■96  Tex.  589,  97  Am.  St.  Rep.  936,  74  Co.  25  Tex.  Civ.  App.  398,  61  S.  W. 
S.  W.  751,  Affirming  (Tex.  Civ.  501,  denied  a  recovery  for  mCaital 
App.)  72  S.  W.  264;  Western  U.  anguish,  but  in  this  case  the  mes- 
Teleg.  Co.  v.  Cooper,  29  Tex.  Civ.  sage  was  sent  between  two  points  in 
App.  591,  69  S.  W.  427,  applied  the  Arkansas,  so  that,  in  any  view,  the 
Texas   rule   allowing  a  recovery   for  law  of  Arkansas  would  govern,  it  be- 
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Some  cases,  however,  apparently  assume  that  the  perform- 
ance of  the  contract  is  the  delivery  of  the  telegram,  and  that 
the  transmission  is  merely  a  means  of  enabling  the  telegraph 
company  to  perform;  and  they  therefore  refer  the  contract  to 
the  law  of  the  place  of  delivery  as  the  sole  place  of  perform- 
ance. ^  Assuming,  however,  that  the  former  rule  is  the  correct 
one,  it  does  not  apply  to  matters  that  relate  to  the  remedy,  as 
distinguished    from  the    substantive    contract,  and,  therefore, 

ing  well  established  that  the  meas-  name  of  the  addressee,  that  seems 
ure  of  damage  pertains  to  the  sub-  to  have  been  made  at  the  sending 
stance  of  the  contract,  rather  than  to  office  in  Georgia, 
the  remedy,  and  is  therefore  not  gov-  So,  Western  V.  Teleg.  Go.  v.  Blake, 
erned  by  the  law  of  the  forum  as  29  Tex.  Civ.  App.  224,  68  S.  W.  526, 
such.  See  also  Western  V.  Teleg.  Co.  apparently  taking  the  view  that  the 
V.  Blake,  29  Tex.  Civ.  App.  224,  68  performance  consists  of  the  delivery 
S.  W.  526,  infra,  note  3.  of  the  message,  applied  the  law  of 

3  Thus,  the  court  in  North  Pack-  Texas  allowing  a  recovery  for  mental 
ing  &  Provision  Go.  v.  Western  U.  anguish,  notwithstanding  that  the 
Teleg.  Co.  70  111.  App.  275,  speaking  telegram  was  sent  from  Arkansas 
of  a  contract  made  in  Massachusetts  (the  law  of  which  does  not  permit 
for  the  transmission  of  a  message  recovery  of  damages  for  mental  an- 
from  a  point  in  that  state  to  a  point  guish)  to  a  point  in  Texas.  But  see 
in  Illinois,  said :  "The  message  was  the  Texas  eases  cited  supra,  note  2. 
to  be  delivered  in  Chicago;  the  eon-  Western  V.  Teleg.  Co.  v.  McNairy 
tract  was  thus  to  be  performed  (Tex.  Civ.  App.)  78  S.  W.  969,  rec- 
there,  and  is  to  be  construed  in  ac-  ognized  that  there  was  an  apparent 
cordance  with  the  law  of  Illinois  conflict  among  the  Texas  decisions 
(lex   looi  solutionis)."  upon  the  point;   but  did  not  decide 

So,  Western  V.  Teleg.  Go.  v.  Eu-  the  question,  as  there  was  no  proof 
hanks,  100  Ky.  591,  36  L.  E.  A.  711,  that  the  law  of  New  Mexico  (from 
66  Am.  St.  Rep.  361,  38  S.  W.  1068,  a  point  in  which  the  message  was 
applied  the  provision  of  the  Ken-  sent)  was  different  from  the  law  of 
tucky  Constitution  preventing  com-  Texas  upon  the  point, 
mon  carriers  (including  telegraph  Western  U.  Teleg.  Go.  v.  Buchanan 
companies)  from  contracting  for  re-  (Tex.  Civ.  App.)  80  S.  W.  561,  how- 
lief  from  their  common-law  liability,  ever,  applied  the  law  of  Arkansas 
to  a  contract  made  in  Georgia  for  precluding  recovery  for  mental  an- 
the  transmission  of  a  telegram  from  guish,  the  message  having  been  sent 
a  point  in  that  state  to  a  point  in  from  a  point  in  that  state  to  a  point 
Kentucky,  upon  the  ground  that  Ken-  in  Texas,  notwithstanding  that  the 
tucky  was  the  place  of  performance,  negligence  occurred  in  the  latter 
The  delay  in  the  delivery  of  the  mes-  state, 
sage  was   due  to  a  mistake   in   the        See  also  cases  cited  ante,   §  471b, 
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does  not  operate  to  relieve  a  contract  from  the  effect  of  a  stat- 
ute, which  is  remedial  rather  than  substantive,  of  the  state  in 
which  the  telegram  was  to  be  delivered,  if  the  action  is  brought 
in  that  state.*  ISTor  does  the  general  rule  prevent  the  applica- 
tion of  the  law  of  the  state  in  which  the  telegram  was  to  be 
delivered  when  the  action  is  brought  in  that  state  and  does  not 
rest  upon  the  contract,  but  upon  a  statute  rendering  the  com- 
pany liable  for  a  breach  of  its  statutory  duty,  independently  of 
contract.®  A  penalty  allowed  by  the  law  of  either  state,  in 
addition  to  actual  damages,  can,  of  course,  be  recovered  only 
in  an  action  brought  in  the  state  in  which  it  is  imposed.  ®  Upon 
the  ground  that  the  right  to  recover  a  statutory  penalty  for  fail- 
ure to  transmit  a  message  rests  upon  the  existence  of  a  valid 

note  3,  where  a  similar  view  is  taken  statute  relates  to  the  substance,  and 

of  contracts   for  the  transportation  that  it  would  not  have  been  applied 

of   property   from   one   state   to   an-  if  it  had  been  proved  that  the  law 

other.  of  Louisiana  was  different. 

4  Thus,  Western  U.  Teleg.  Co.  v.  6  Thus,  in  Western  U.  Teleg.  Go.  v. 
Lovely  (Tex.  Civ.  App.)  52  S.  W.  James,  162  U.  S.  651,  40  L.  ed.  1105, 
563,  upon  the  ground  that  the  stat-  16  Sup.  Ct.  Rep.  934,  the  addressee 
ute  was  remedial,  applied  the  Texas  of  a  telegram,  sent  from  a,  point  in 
statute  invalidating  any  stipulations  Alabama  to  a  point  in  Georgia,  was 
in  a  contract  by  a  telegraph  company  allowed  to  recover  a  penalty  pre- 
limiting  the  time  for  giving  notice  scribed  by  a  statute  of  Georgia  for 
of  a  claim  for  damages,  as  a  condi-  delay  in  delivering  the  telegram.  The 
tion  precedent  to  the  right  to  sue,  to  action,  in  this  case,  was  based  upon 
less  than  ninety  days,  to  a,  telegram  the  statute,  and  not  upon  the  con- 
sent from  the  Indian  territory  to  a  tract.  See  also  Oray  v.  Western  U. 
point  in  Texas,  notwithstanding  that  Teleg.  Co.  108  Tenn.  39,  56  L.  R.  A. 
it  was  proved  that  the  law  in  the  301,  91  Am.  St.  Rep.  706,  64  S.  W. 
Indian  territory  was  different.  1063,  supra,  note  2. 

Burgess  v.  Western  U.  Teleg.  Co.        ^Taylor  v.  Western  U.  Teleg.  Co. 

92  Tex.  125,  71  Am.  St.  Rep.  833,  46  95    Iowa,    740,    64   N.   W.    660,    held 

S.  W.  794,  applied  the  same  statute,  that  a  statute  of  South  Dakota,  al- 

although  the  telegram  was  sent  fiom  lowing  the  recovery  of  $50,  in  addi- 

New  Orleans.     But  the  decision  was  tion  to  actual  damages,  for  negligent 

upon  the  presumption  that  the  law  delay  in  delivery  of  a  telegram  sent 

of  Louisiana  was  the  same  as  that  between   two    points    in   that   state, 

of  Texas,  there  being  no  evidence  on  could  not  be  enforced   in  an  action 

the  point.    The  implication  from  this  in    Iowa,    because    the    statute   was 

case,    therefore,    is    that   the    Texas  penal. 
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contract,  it  has  been  held  that  the  penalty  cannot  be  recovered 
where  a  contract  was  made  at  an  office  in  another  state  to  send 
the  message  into  the  state  which  prescribes  the  penalty;^  and, 
upon  the  other  hand,  it  has  been  held  that  such  penalty  may 
be  recovered  for  failure  to  transmit  a  message  from  an  office  in 
the  state  to  an  office  in  another  state,  notwithstanding  that  the 
act  of  negligence  which  prevented  the  message  from  reaching 
its  destination  occurred  in  the  latter  state.* 

472.  Construction  of  contracts  limiting  liability  for  negli- 
gence.— What  has  been  just  said,  if  correct,  settles  the  moot 
question  of  the  carrier's  limitation  by  contract  of  liability  for 
negligence.  On  this  topic  there  is  a  great  diversity  of  legisla- 
tion. In  some  states  such  limitations  are  void  in  toto.  In  other 
states  (e.  g.,  England)  they  are  void  when  unreasonable.  In 
other  states  they  are  allowed  full  play.  Suppose  there  is  a 
contract  of  carriage  either  for  goods  or  for  persons;  where  the 
line  of  transport  extends  through  several  states  with  distinct 
laws  in  this  relation,  which  law  is  to  prevail  ?  On  the  reason- 
ing above  given,  the  law  of  the  state  where  the  corporation  has 
its  seat  and  principal  office.  To  this  result  the  cases,  though 
for  varying  reasons,  converge.^ 

iCarnahan   v.    Western    V.    Teleg.    liable  for  damage  to,  or  loss  or  de- 

Co.    89   Ind.   526,   46  Am.   Rep.    175;    tention  of,  passengers' baggage."    On 

TI7  v„  T^  m  i„„  /-!„  „  D^^j  on  arriving  at  his  destination  the  plain- 
Western   V.    Teleg.    Go.   v.  Reed,   96   ^^^  ^^^^  ^^^^  ^^  ^^^.^j^  ^^  ^.P^^^ 

Ind.  195.  gage  was  lost.      It  was  held  by  the 

^Western  U.   Teleg.  Co.  v.  Hamil-  court  that  prima  facie  the  plaintiff 

ton    50  Ind.  181.  ^^^  *°  ^^  understood  as  having  sub- 

'               '         '  mitted  himself  to  the  law  of  England, 

as  that  of  the  place  of  contract,  and 

iln  Peninsular  &   0.   Steam  Nav.  not  to  that  of  France,  which  was  the 

Go.  V.  Shand,  3  Moore,  P.  C.  C.  N.  S.  law  of  the  place  of  destination,  and 

290,  6  New  Reports,  387,  11  Jur.  N.  that  the  exemption  was  binding,  in 

S.  771,  12  L.  T.  N.  S.  808,  13  Week,  conformity  with  English  law,  though 

Rep.  1049,  the  Peninsular  &  Oriental  it  might  have  been  otherwise  had  the 

(Jompany,    an    English    corporation,  law  of  France,  which  was  the  law  of 

contracted  to  carry  the  plaintiff,  an  the    place    of   destination,    prevailed. 

Englishman,    from    Southampton    to  "When  they,"  the  defendants,  so  it  is 

Mauritius  via  Alexandria  and  Suez,  argued  in  the  opinion,  "tendered  this 

The  entire  journey   (with  the  excep-  contract  to  the  respondent,  and  re- 

tion   of   the   railway  passage   across  quired  his  signature  to  it,  what  must 

the  Isthmus  of  Suez)  was  to  be  per-  it  be  presumed  that  he  understood  to 

foimed  in  the  defendants'  ships.      The  be  their  intention  as  to  this  stipula- 

ticket,  which  was  bought  in  England,  tlon?      What  would  any  reasonable 

contained    the    condition    "that    the  man  have   understood  that  they  in- 

company   does   not   hold    themselves  tended  ?     Was  it  to  secure  to  them- 
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As  is  shown  anle,  §  271c,  the  later  authorities  do  not  bear- 
out  the  statement  of  the  text  on  this  point. 


selves  some  real  protection  against 
responsibility  for  accidental  losses  of 
luggage  and  for  damage  to  it;  or  to 
stipulate  for  something  to  which, 
however  clearly  expressed,  the  law 
would  allow  no  validity?  ...  If 
they  take  the  respondent  to  have  un- 
derstood the  intention  of  the  appel- 
lants [in  the  first  way],  they  must 
take  him  to  have  adopted  the  same 
intention;  it  would  be  to  impute 
want  of  good  faith  on  his  part  to 
suppose  that  with  that  knowledge  he 
yet  intended  to  enter  into  a  contract 
wholly  different  on  so  important  an 
article."  In  this  case,  it  must  be 
remembered,  there  was  no  evidence 
as  to  the  place  where  the  contract 
was  broken;  and  consequently  there 
was  no  place  as  to  which  it  might  be 
said,  "the  defendants  agreed  to  carry 
the  baggage  safely  through  this 
place,  but  did  not  do  so."  No  evi- 
dence was  offered  as  to  the  Egyptian 
law,  though  the  loss  might,  so  far  as 
any  proof  went,  have  occurred  in 
Egypt.  Under  these  circumstances 
the  conclusion  of  the  court  may  be 
sustained,  without  derogating  from 
the  rule  that  ordinarily  the  law  of 
the  place  of  performance  is  to  con- 
trol, on  either  of  the  following 
grounds:  (I)  The  ships  were  Eng- 
lish, and  to  be  regarded  internation- 
ally as  part  of  English  soil;  (2) 
wherever  by  one  of  two  conflicting 
laws  an  obligation  will  be  sustained 
while  by  the  other  it  will  be  annulled, 
the  former  will  be  preferred;  (3) 
the  intention  of  the  parties  was  to 
select  the  English  law  as  that  by 
which  their  contract  was  to  be  gov- 
erned; (4)  the  place  of  performance, 
when  not  English  ships,  was  a  line 
of  transit  to  which  the  lex  situs  con- 
ceded pro  tanto  the  operation  of  Eng- 
glish  law. 

As  Mr.  Westlake  (1880,  p.  235) 
shows,  while  the  court  (Turner,  L. 
J.)  begins  by  declaring  that  the  lex 
loci  contractus  governs,  the  ground 
on  which  the  decision  rests  is  that 
the  intention  of  the  parties  must  be 
taken  clearly  to  have  been  that  this 


was  an  English  contract,  to  be  inter- 
preted according  to  English  law.  And 
he  gives  as  reasons  that  the  company 
was  an  English  company,  its  office 
was  in  England,  and  the  ships  used, 
were  English  ships. 

In  a  more  recent  case  {Cohen  v. 
Southeastern  B.  Co.  L.  R.  1  Exch.. 
Div.  217 ;  same  case  on  appeal,  L.  R. 
2  Exch.  Div.  253,  46  L.  J.  Exch.  N.  S.. 
417,  36  L.  T.  N.  S.  130,  25  Week.  Rep. 
475_,  3  Asp.  Mar.  L.  Cas.  248)  the 
plaintiff,  an  Englishman,  entered  into 
a  contract  with  an  English  railway 
company,  at  their  office  at  Boulogne,, 
for  his  conveyance,  via  Folkestone, 
to  London.  The  plaintiff's  baggage- 
was  lost  on  the  channel  through  the 
defendants'  negligence;  and  the  de- 
fendants sought  to  evade  liability  by 
setting  up  a  condition  on  the  back  of 
the  ticket  exempting  them  in  such 
cases.  If  the  exemption  had  been 
held  good  by  English  law  there 
would  have  been  a  conflict  with  the' 
law  of  France,  by  which  it  would 
have  been  bad.  The  exemption,  how- 
ever, was  held  to  be  bad  in  England,, 
and  therefore  the  conflict  did  not 
arise.  But  the  opinions  of  several 
of  the  judges  tended  to  the  conclu- 
sion that  England,  as  the  seat  of  the- 
company's  office,  and  the  site  of  its 
corporate  existence,  should  supply 
the  dominant  law;  though  Brett,  L.. 
J.,  intimated  that  if  the  starting- 
place  had  been  Paris  instead  of  Bou- 
logne, the  French  law  would  be  held 
to  prevail  in  that  part  of  the  Jour- 
ney which  was  to  be  accomplished  in 
France. 

The  same  result  was  reached  in- 
Moore  V.  Harris,  L.  R.  1  App.  Cas.. 
318,  45  L.  J.  P.  C.  N.  S.  55,  34  L.  T. 
N.  S.  519,  24  Week.  Rep.  887,  3  Asp. 
Mar.  L.  Cas.  173.  Not  inconsistent 
with  the  text  are  Pennsylvania  Co. 
V.  IhiircUld,  69  111.  261;  Milwaukee 
rf  St.  P.  R.  Go.  V.  Smith,  74  111.  197 ; 
Michigan  0.  R.  Co.  v.  Boyd,  91  111. 
268. 

Directly  to  the  point  is  BrovM  v. 
Camden  &  A.  R.  Co.  83  Pa.  316.  In 
this    case,    the    plaintiff    bought    a 
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4721/2.  Limitation  of  ship's  liability  by  law  of  flag  ubiquitous. 

— A  question,  analogous  to  that  just  discussed,  in  reference  to 
limitation  of  liability  by  common  carriers,  arises  under  the 
British  and  American  statutes  limiting  the  liability  of  owners 
of  a  ship  charged  with  negligent  collision  to  the  value  of  the 
ship  and  freight.^  In  England  it  has  been  held  that  this  lim- 
itation operates  in  favor  of  an  English  ship  charged  with  col- 
liding with  a  foreign  ship  within  3  miles  of  the  English  coast,  ^ 
and  in  favor  of  an  English  ship  charged  with  colliding  with  a 
foreign  ship  in  the  Mediterranean.*  The  limitation,  however, 
must  be  one  adopted  by  the  law  of  the  delinquent  ship;  it  is 
not  enough  that  it  should  be  adopted  by  the  law  of  the  ship 
that  is  the  complainant.*     It  does  not  apply  to  collisions  of 


ticket  from  Philadelphia  to  Atlantic 
City,  New  Jersey,  over  the  Camden 
&  Atlantic  R.  R.  Co.,  a  New  Jersey 
corporation.  He  delivered  his  trunk 
to  the  railroad  company  at  their  of- 
fice on  a  wharf  on  the  Pennsylvania 
shore  of  the  Delaware  river.  The 
trunk  having  been  lost,  he  brought 
suit  against  the  company,  and  recov- 
ered a  verdict  for  its  value,  viz., 
$1,300.  It  was  held  by  the  Supreme 
Court  that  the  Pennsylvania  act  of 
April  II,  1867,  limiting  the  lia- 
bility of  railroad  companies  in  such 
cases  to  $300,  did  not  apply. 

"As  the  contract,"  said  Sharswood, 
J.,  "relied  on  in  this  case  as  the 
ground  of  the  liability  of  the  defend- 
ants was  to  be  performed  in  the  state 
■of  New  Jersey,  we  must  look  to  the 
law  of  that  state  to  determine  the 
extent  of  that  liability.  It  is  no  an- 
swer to  say  that  part  of  the  under- 
taking was  to  carry  the  plaintiff  and 
his  baggage  across  the  Delaware  to 
Camden,  and  so  in  part  within  the 
limits  of  Pennsylvania.  That  river 
is  conterminous  between  Pennsyl- 
vania and  New  Jersey,  and  the  in- 
habitants of  both  have  equal  rights 
of  navigation  and  passage.  .  .  . 
The  negligence  of  which  the  defend- 
ants are  presumed  to  have  been  guil- 
ty was  in  the  course  of  the  exercise 
■of  their  franchises  as  a  New  Jersey 
corporation,  and  the  extent  of  their 
liability,  therefore,  is  to  be  deter- 
mined by  the  law  of  that  state." 

To  the  same  effect  is  MoDaniel  v. 
Chicago  &  N.  W.  B.  Go.  24  Iowa,  412. 


On  the  other  hand,  we  have  a  New 
York  ruling  to  the  effect  that  in  such 
cases  the  law  of  the  place  of  destina- 
tion applies.  Curtis  v.  Delaware,  L. 
&  W.  R.  Go.  74  N.  Y.  116,  30  Am. 
Rep.  271.  In  this  case  the  injury  oc- 
curred at  the  place  of  destination. 

It  has  been  held  in  France  that  a 
French  railway  company  which  un- 
dertakes the  transfer  of  baggage  re- 
ceived at  the  French  frontier  from  a 
foreign  company,  and  the  delivery  of 
such  baggage  in  the  interior,  con- 
tracts immediately  (directe)  with 
the  foreign  company,  and  is  liable  to 
the  foreign  company  for  damages  for 
nondelivery,  though  the  price  of 
transport  was  paid  at  the  outset  to 
the  foreign  company.  Nor  can  the 
French  company  set  up  in  the  French 
court  the  foreign  limitation  of  liabil- 
ity in  such  cases.  Boissormemi  v. 
Gh.  d.  fer  du  Nord,  Jour,  du  droit 
int.  priv6,  1877,  p.  430. 

See,  as  to  this  general  question, 
ante,   §  471c. 

iFoote,  Private  International  Law, 
pp.  404,  405. 

^General  Iron  Screw  Collier  Co.  v. 
Schurmann,  1  Johns.  &  H.  180,  29  L. 
J.  Ch.  N.  S.  877,  6  Jur.  N.  S.  883,  8 
Week.  Rep.  732. 

iThe  Amalia,  1  Moore,  P.  C.  C.  N. 
S.  471,  Brown  &  L.  151,  2  New  Re- 
ports, 533,  32  L.  J.  Prob.  N.  S.  191, 
9  Jur.  N.  S.  1111,  8  L.  T.  N.  S.  805, 
12  Week.  Rep.  24. 

*The  Girolamo,  3  Hagg.  Adm.  186. 
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foreign  ships  outside  of  3  miles  from  the  British  coast;  and  it 
may  well  be  doubted  whether  it  applies  to  such  collisions  with- 
in that  zone.^  And  where  vessels  in  English  waters  are  under 
the  direction  of  pilots  whose  employment  is  made  compulsory 
by  English  law,  torts  resulting  from  the  pilots'  misconduct 
are  not  imputable  to  the  owners.®  It  is  otherwise  when  the 
fault  is  chargeable  in  part  to  the  master.'^  Exemption  in  these 
cases  is  maintained  on  the  ground  that  the  litigated  act  was  on 
British  territory;  though  it  may  also  be  explained  by  the  rule 
that  a  ship  is  part  of  the  country  whose  flag  she  bears.* 

473.  Liability  for  tort  during  the  performance  of  a  contract 
for  carriage  is  determinable  by  the  lex  loci  delicti. — ^Where  a 
plaintiil  sues  for  a  tort  committed  by  a  carrier  in  a  particular 
place  (and  not  on  the  contract  of  carriage  for  nonperformance 
of  its  conditions),  then,  in  conformity  with  the  rule  hereafter 
stated,^  it  is  necessary,  in  order  to  entitle  the  plaintiff  to  re- 
cover, that  the  act  complained  of  should  be  suable  both  in  the 
place  where  it  was  committed  and  in  the  forum.  ^  Where  an 
injury  occurs  on  ship-board,  then,  on  this  principle,  the  injury 
must  be  one  cognizable  in  the  country  whose  flag  the  ship 
bears.®  On  the  other  hand,  when  the  party  injured  sues  on  the 
contract,  the  carrier  has  been  held  in  some  jurisdictions  liable 
for  injuries  received  incidentally  to  the  conveyance  on  any 
part  of  the  journey,  even  though  the  persons  to  whom  the  negli- 
gence is  primarily  imputable  were  employed  by  a  connecting 

^Gope  V.  Doherty,  4  Kay  &  J.  367,  when  the  place  of  starting  and  the 
Affirmed  in  2  De  6.  c&  J.  614,  27  L.  terminus  of  a  railroad  are  in  the 
J.  Ch.  N.  S.  600,  4  Jur.  N.  S.  699,  6  same  state,  an  action  lies  in  that 
Week.  Rep.  695.  See  Mr.  Westlake's  state  for  a  negligent  injury  to  a  pas- 
criticism,  1880,  p.  226.  senger     in     another     state     through 

^The  Vernon,  1  W.  Rob.  316;  The  which  the  road  passed,  the  passenger 

Christiana,  2  Hagg.  Adm.  183.  having    taken    his    ticket  from  the 

TThe  Girolamo,  3  Hacrg.  Adm.  169.  place  of  starting  to  the  terminus. 

8  See  articles  in  22  Alb.  L.  J.  pp. 

165,   185.  See  post,  §  478a. 

T-Post,  §  478. 

^Peninsular  &  0.  Steam  Nav.  Co. 

See    also    ante,    §    471a,    notes    7  v.  Shand,  3  Moore,  P.  C.  C.  N.  S.  290, 

a,nd  8.  6  New  Reports,   387,   11   Jur.   N.   S. 

771,   12  L.   T.   N.   S.   808,   13   Week. 

2  See  Barter  v.  Wheeler,  49  N.  H.  ^fP-  ^^f'     ^^/°^«  ^-  ^ioJoerson,  3 

9,  9  Am.  Rep.  434;  Gray  v.  Jaohson,  f"'^'   ^^^'  ^^'^:    Cas.    No.     11,274; 

51  N.  H.  9,  12  Am.  E«p.  1;  Nashville  ^^"fji.^^Zt:^-  ^'^  §"  ^:  y^,  6 

G.  B.  Go.  y.  Eahm,  6  Cold;.  582,  and  f,«f  W}^^'  fj^'  i"  «■  ^-  N- S-  74, 

<!ases   cited   post,    §§    478,   479.     See  13  L..  1.  N.  S.  602.     See  ante,  §  356. 
Dyhe  v.  Erie  B.  Go.  45  N.  Y.  113,  6 

Am.  Rep.  43,  where  it  was  held  that  See  post,  §  478b. 
Vol.  II.  CoNFL.  of  Laws — 69. 
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line.*  In  such  case  the  connecting  lines  may  be  regarded  as 
agents  for  the  principal  line,  which  becomes  responsible  for 
their  misconduct.^  But  it  has  been  elsewhere  held  that  where 
the  principal  carrier  does  not  undertake  to  carry  to  the  ter- 
minus, then  only  the  offending  carrier  is  liable.  ^  On  the  other 
hand,  there  is  a  strong  line  of  authority  to  the  effect  that  unless 
the  principal  carrier  in  such  case  limits  his  liability  he  is 
liable  for  the  whole  route.  ^ 

4731/^.  law  of  place  of  performance  determines  mode  of  per- 
formance.— The  mode  of  delivery,  under  contracts  of  carriage, 
is  determined  by  the  law  of  the  place  of  delivery.  Hence  a 
contract  to  deliver  freight  at  a  particular  port  is  to  be  con- 
strued as  meaning  that  the  delivery  should  be  in  conformity 
with  the  laws  of  such  port.  ^ 

473%.  Advances  on  bill  of  lading  bind  extraterritorially. — 
Where  advances  are  bona  fide  made  on  a  bill  of  lading,  such  ad- 
vances bind  the  goods  wherever  they  go.  The  law  that  rules 
the  effect  of  the  advances  is  that  to  which  the  bill  of  lading  is 
subject.^ 

iThomas  v.  Rhymney  B.  Go.  L.  R.  68;  Nutting  v.  Connecticut  River  B. 

5  Q.   B.   226,   L.   R.   6  Q.   B.   266,   40  Co.  1  Gray,  502;   Burroughs  v.  Nor- 

L.  J.  Q.  B.  N.  S.  89,  24  L.  T.  N.  S.  wich  <£-  W.  R.  Co.  100  Mass.  26,  1  Am. 

145,    19   Week.   Rep.    477;    Bank    of  Rep.  78;  Hood  v.  New  York  d  N.  B. 

Kentucky  v.   Adams,    93   XJ.    S.    174,  R.  Co.  22  Conn.  502;  Steicart  v.  Ter- 

23  L.   ed.   874;    Gary  v.   Cleveland  &  re  Haute  &  I.  R.  Co.  1  MeCrary,  312, 

T.  R.  Co.  29  Barb.  35;  Buffit  v.  Troy  3  Fed.  768;  and  cases  cited  in  Whar- 

(6  B.  R.  Co.  36  Barb.  420;  Illinois  G.  ton,  Neg.  §  581. 
R.   Go.  V.   Copeland,  24  111.   332,   76        ''Muschamp    v.     Lancaster    &    P. 

Am.  Dec.  749;   Southern  Bxp.  Go.  v.  Junction  R.  Co.  8  Mees.  &  W.  421,  2 

Shea,  38  Ga.  519;  Southern  Exp.  Co.  Eng.  Ry.  &  C.  Cas.  607,  5  Jur.  656; 

V.  Thornton,  41  Miss.  216.  Mobile  &  G.  R.  Co.  v.  Copeland,  63 

The  question  what  state  or  country  Ala.  219,  35  Am.  Rep.  13;  Hutchin- 

furni3?ies  the  governing  law  on  this  »«"'  ^^arr    §§  145    149. 

.    ,      ,        J,  ,       I  ■       1        t  ^Robei-tson  v.  Jackson,  2  C.  B.  412, 

point  when  the  contract  involves  for-  jg  ^    j    ^    p    ^^    g    ^^^  ^^  j^^.    gg 

eign  or  interstate  elements  is  dis-  gee  Hudson  v.  Glementson,  18  0.  B. 
cussed  ante,   §   471d.  _  Tlie   question   213,  25  L.  J.  C.  P.  N.  S.  234. 

a5  to  what  the  law  of  a  particular  ^      ,.    ^„-,  j 

.   ,.    .  .,  ,,  .   ,        See  also  ante,  §  471d. 

jurisdiction  prescribes  on  the  point 

is  not  relevant  to  the  subject.  iBailey  v.  Hudson  River  R.  Go.  49 

N.  Y.  70;  First  Nat.  Bank  v.  Kelly, 

sSee  cases  cited  in  Wharton,  N^.  57    N.    Y.    34;    First    Nat.   Bank  v. 

§  578.  Shaw,  61  N.  Y.  283.    See  Uckharrou: 

^Michigan  G.  R.    Go.    v.    Mineral  v.  Mason,  2  T.  R.  63,  6  East,  20  note, 

Springs  Mfg.  Co.  16  Wall.  318,  21  L.  1  Smith,  Lead.  Cas.  7th  Am.  ed.  1147. 

ed.  297;  Ogdenshurg  &  L.  C.  R.  Co.  v.  A   questionable   exception   to   tAis 

Pratt,  22  Wall.   128,   22  L.  ed.   829;  rule  is  made  in  Faulkner  v.  Hart,  82 

Farmers'   A   M.  Bank  v.   Ghamplain  N.  Y.  413,  37  Am.  Rep.  574. 

Transp.  Co.  23  Vt.  186,  56  Am.  Dec.  In  Henry   v.   Philadelphia    Ware- 
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g.  Delicts  and  torts. 

474.  Delicts  and  torts  convertible.  —  The  points  which 
emerge  in  the  sections  immediately  preceding,  in  which  the 
duties  of  common  carriers  are  considered,  show  how  impos- 
sible it  is  to  consider  contracts  without  incidentally  consider- 
ing torts.  A  carrier,  for  instance,  is  charged  with  negligence; 
and  whether  this  is  regarded  as  a  tort,  or  as  a  defect  in  the 
discharge  of  a  contract,  depends,  according  to  the  old  English 
common  law,  on  the  form  of  the  suit.  According  to  that  law, 
torts,  it  is  true,  cannot  logically  be  placed  under  the  head  of 
contracts.  They  can  be  placed,  however,  under  the  head  of 
obligations,  since  the  duty  to  repair  wrong  done  by  a  tort  is 
as  much  an  obligation  as  is  the  duty  to  comply  with  a  contract. 
Delicts  and  torts,  in  the  present  relation,  may  be  viewed  as 
convertible ;  and  as  delicts  may  be  discussed  in  the  Koman  law 
under  obligations,  it  may  not  be  erroneous  to  discuss  torts  in 
the  present  chapter,  which  treats  of  obligations  in  their  largest 
sense.  The  term  "delict,"  in  fact,  is  used  in  this  sense  by 
Bracton.  *  Hence,  the  term  "actions  ex  delicto/'  comprehend- 
ing such  actions,  for  damages  as  are  not  ex  contractu.  In  the 
Scotch  law  the  term  "delict"  is  still  distinctively  used.^ 

475.  By  Roman  law  lex  delicti  commissi  prevails. —  By  the 
Eoman  law,  wherever  a  delict  is  committed,  whether  the  stay 
of  the  delinquent  is  permanent  or  transient,  there  is  the  forum 
delicti.  And  the  local  law  applicable  is,  and  continues  to  be, 
that  of  such  special  forum.  Delicti  puniuntur  juxta  mores  loci 
commissi  delicti,  et  nan  loci  ubi  de  crimine  cognoscitur.^  The 
selection  of  this  law  is  not,  of  course,  that  of  a  voluntary^  con- 
cert by  the  parties,  but  is  the  necessary  consequence  of  the  de- 

house  Go.  81  Pa.  76,  it  was  held  that  held  that  when  a,  bill  of  lading  exe- 
where  the  holder  of  a  bill  of  lading  cuted  in  Ohio  is  pledged  therein  to  a 
by  the  law  to  which  the  bill  is  sub-  party  therein  making  bona  fide  ad- 
ject has  a  right  to  transfer  or  pledge  vanees,   this   is    an    Ohio    contract, 
the  goods   specified   in   the  bill,   the  though  the  goods  were  to  be  forward- 
transaction  is,  in  other  states,  to  be  ed  to   New  Yoi-k. 
regarded  as  a  bona  fide  pledge   for  That    statutes    providing    for    the 
value.  transfer  of  bills  of  lading  by  indorse- 
That  the  negotiation  in  Pennsylva-  ment    are    not   ubiquitous,    see   Hir- 
nia,  of  a  bill  of  lading  issued  in  Mis-  schorn  v.  Ganney,  98  Mass.  149. 
souri  for  transportation  to  Pennsyl-  i  Bracton,  folio  101. 
vania,  is  governed  by  Pennsylvania  2Erskine  Inst.  b.  4,  title  4,  §  2. 
law,    see    Merchants    Nat,    Bank  v.  i  Bartholus,  cited  in  Henry,  For- 
Shaw,  2  W.  N.  C.  542.    In  First  Nat.  eign  Laws,  47. 
Bank  v.  Shaw,  61  N.  Y.  283,  it  was 
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linquent's  -wrong  committed  in  the  particular  spot.  The  plain- 
tiff may  sue  either  at  this  place,  or  at  that  of  the  defendant's 
dom^icil.  ^ 

476.  By  Savigny,  place  of  process  controls. —  On  this  topic 
Savigny  advances  views  in  which  he  stands  almost  alone,  and 
in  which  he  seems  to  depart  from  those  broad  and  consistent 
principles  of  general  justice  which  make  his  works  such  noble 
monuments  of  juridical  genuis.  "The  laws  concerning  de- 
licts are  to  be  classed  among  those  which  are  compulsory  and 
strictly  positive.  In  such  cases  the  law  of  the  place  of  the  proc- 
ess is  to  obtain,  not  that  of  the  place  where  the  delict  was  com- 
mitted."^ For  this  he  cites  no  authority;  but  the  Roman  law, 
as  quoted  by  him  under  another  head,  shows  that  the  special 
forum  of  a  delict  (and  hence  the  place  of  applicatory  law)  is 
that  of  the  place  of  commission.  ^ 

477.  Distinction  between  suits  for  damages  and  prosecutions 
for  fines. — Bar^  distinguishes  between  delicts  which  call  for 
the  restoration  or  reparation  of  an  injury,  and  those  which  call 
for  a  fine  or  penalty  payable  to  the  injured  party.  The  first 
he  subjects  to  the  law  of  the  place  where  the  delict  was  com- 
mitted. Every  person,  foreign  or  subject,  is  bound  to  repair 
any  damage  done  by  him,  according  to  the  local  law.^  On 
the  other  hand,  a  fine  or  penalty  to  the  injured  party  is  in  the 
nature  of  a  criminal  sentence.  Whether  the  process  be  civil 
or  criminal,  the  procedure  rests  on  grounds  of  police;  and 
hence,  in  such  cases,  the  lex  fori  rules.  Where,  however,  at  the 
place  of  commission  the  act  was  legally  innocent,  it  cannot  be 
elsewhere  made  a  delict,  as  otherwise  the  principle  of  terri- 
torial sovereignty  would  be  infringed.®  In  theory,  at  least, 
this  distinction  is  recognized  by  the  English  common  law.  And 
it  is  settled  in  England  that  actions  will  be  maintained  for  in- 
jury to  the  person  or  to  personal  property  in  foreign  lands  only 
when  such  acts  are  unlawful  in  such  lands.* 

^Post,  §  716.  ^TJeale  v.  De  Garay,  7  T.  R.  243; 

IVIII.  §  374,  p.  278.  Mostyn    v.  Falrigas,   1    Cowp.   161 ; 

2Vin.  §  371,  citing  Nov.  69,  c.  1;  Cope  v.  Dolierty,  2  De  G.  &  J.  614,  27 

C.  20,  X.  de  foro  Comp.  (2,  2.)  L.  J.  Ch.  N.  S.  600,  4  Jur.  N.  S.  699, 

i§  66.  6  Week.  Rep.  695,  AflSrming  4  Kay  & 

2See  also,  to  tiis  point,  Burgun-  J.  367;  Ekms  v.  East  India  Co.  1  P. 

dus,  V.  2;  Mittermaier,  §  30;   Eich-  Wms.  394,  1  Eq.  Cas.  Abr.  722;  Scott 

horn,  §  36;  and  two  decisions,  one  at  v.  Seymour,  1  Hurlst.  &  C.  219.  32  L. 

Munich  and  one  at  Berlin,  cited  by  J.  Exch.  N.  S.  61,  9  Jur.  N.  S.'  522,  8 

Bar.  L.  T.  N.  S.  511,  11  Week.  Rep.  169. 

3See  Foelix,  ii.  p.  316.     The  same  Post,  §  711. 
result  is  reached  by  Brocher,  p.  315. 
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478.  Lex  fori  and  lex  delicti  commissi  must  concur  in  making 
act  justiciable. — In  the  United  States  it  is  generally  conceded 
that  such  suits  lie,  even  though  the  parties  be  foreigners,  and 
the  tort  complained  of  was  committed  in  the  land  to  which 
they  in  common  belonged.-'  But  the  policy  of  this  extension 
of  jurisdiction  has  been  gravely  questioned.^  And  the  preva- 
lent rule  is  that,  to  sustain  an  action  for  a  tort  committed 
abroad,  the  lex  fori  and  the  lex  loci  delicti  must  concur  in  hold- 
ing that  the  act  complained  of  is  the  subject  of  legal  redress.^ 

It  is  no  defense,  however,  that  by  the  law  of  the  place  of  the 
offense  civil  proceedings  cannot  be  had  unless  accompanied  by 
criminal  prosecution.* 

Whether  a  state  has  jurisdiction  over  nuisances  originating 
in  another  state  is  elsewhere  discussed.® 

478a.  Torts  generally;  transitory  character. — The  right  of 
the  courts  of  one  state  or  country  to  take  jurisdiction  of  non- 
:statutory  causes  of  action  for  torts  to  persons  or  personal  prop- 
erty based  upon  acts  or  omissions  done  or  occurring  in  other 

iMcKenna  v.  Fisk,  1  How.  241,  11  J.  367;  Philadelphia,  W.  &  B.  R.  Co. 
h.  ed.  117;  Mitchell  v.  Harmony,  13  v.  Quigley,  21  How.  202,  16  L.  ed.  73; 
1-low.  115,  14  L.  ed.  75.  Glen  v.  Hodges,  9  Johns.  67;   Wood- 

iDewitt  V.  Buchanan,  54  Barb.  31.  ard  v.  Michigan  8.  &  N.  I.  R.  Co.  10 
See  Gardner  v.  Thomas,  14  Johns.  Ohio  St.  121;  Curtis  v.  Bradford,  33 
134,  7  Am.  Dec.  445.  Post,  §§  707,  Wis.  190;  Nashville  &  G.  R.  Go.  v. 
744.  Eahin,  6  Coldw.  582.     In  Mitchell  v. 

sWestlake  (1880),  §  186,  citing  Harmony,  13  How.  115,  14  L.  ed.  75, 
Reg.  V.  Lesley,  Bell,  C.  C.  220,  29  L.  jurisdiction  of  a  tort  to  goods  in 
J.  Mag.  Cas.  N.  S.  97,  6  Jur.  N.  S.  Mexico  was  assumed.  See  Foote, 
202,  1  L.  T.  N.  S.  452,  8  Week.  Rep.  Private  International  Law,  p.  394. 
220,  8  Cox,  C.  C.  269;  Phillips  v.  [See  post,  §  478a.] 
Eyre,  L.  R.  6  Q.  B.  1,  10  Best  &  S.  iScott  v.  Seymour,  1  Hurlst.  &  0. 
1004,  40  L.  J.  Q.  B.  N.  S.  28,  22  L.  T.  219,  32  L.  J.  Exch.  N.  S.  61,  9  Jur. 
N.  S.  869,  Affirming  L.  R.  4  Q.  B.  N.  S.  522,  8  L.  T.  N.  S.  511,  11  Week. 
225,  9  Best  &  S.  343,  38  L.  J.  Q.  B.  N.   Rep.  169. 

S.  113,  19  L.  T.  N.  S.  770,  17  Week.  In  Massachusetts,  by  statute, 
Rep.  375;  The  M.  Moxham,  L.  R.  1  every  owner  of  a  dog  is  liable  to  any 
Prob.  Div.  107,  46  L.  J.  Prob.  N.  S.  person  injured  by  it  for  double  the 
17,  34  L.  T.  N.  S.  559,  24  Week.  Rep.  damages  suffered  by  him.  It  has 
650;  Dohree  v.  Napier,  2  Bing.  N.  C.  been  held  in  Massachusetts  that 
781,  2  Hodges,  84,  3  Scott,  N.  R.  201,  where  a  dog  which  was  owned  and 
5  L.  J.  C.  P.  N.  S.  273.  kept     therein,     strayed     into     New 

To  same  eiTect,  see  General  Steam  Hampshire,  and  there  bit  plaintiff, 
Nav.  Go.  V.  Guillon,  11  Mees.  &  W.  an  action  on  the  statute  was  not 
877,  13  L.  J.  Exch.  N.  S.  168;  Cope  maintainable  in  Massachusetts.  Le 
V.  Doherty,  2  De  G.  &  J.  614,  27  L.  Forest  v.  Tolman,  117  Mass.  109,  19 
J.  Ch.  K.  S.  600,  4  Jur.  N.  S.  699,  6  Am.  Rep.  400. 
Week,  Rep.  695,  Affirming  4  Kay  &        iAnte,  §  290;  post,  §  711. 
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states  or  countries  has  been  frequently  exercised,  and  is  estab- 
lished beyond  dispute.'  The  question  as  to  whether  such  ju- 
risdiction shall  be  exercised  with  reference  to  a  particular  class 
of  wrongs  having  their  situs  outside  of  the  forum  is  a  matter  of 
comity, — that  is,  the  courts,  paying  due  deference  to  the  prece- 
dents at  the  forum,  may  decline  jurisdiction  upon  the  ground 

1  It  is  expressly  asserted,  with  re-  La.  Ann.   1417,  50  L.  E.  A.  816,  78 

spect  to  personal  injuries  resulting  Am.  St.  Rep.  390,  27  So.  851 ;   Tup- 

from   negligence,   by   Bills   v.    Rich-  per  v.  Morin,  25  Abb.  N.  C.  398,  12 

mond  &  D.  B.  Co.  37  Fed.  660;  Cen-  N.  Y.  Supp.  310;  Henry  v.  Sargent, 

tral  Trust  Go.  v.  Charlotte,  C.  &  A.  13  N.  H.  321,  40  Am.  Dee.  146. 

R.  Co.  65  Fed.  257;  Alabama  G.  8.  With  respect  to   damages   to   per- 

R.  Co.  V.  Carroll,  97  Ala.  126,  18  L.  sonal  property,  by  Laird  v.  Connecti- 

R.  A.  433,  38  Am.  St.  Rep.  163,  11  cut  d  P.  R.  Go.  62  N.  H.  254,  13  Am. 

So.  803;  Helton  v.  Alabama  Midland  St.  Rep.   564;   Boyce  v.   Wabash  R. 

R.  Go.  97  Ala.  275,  12  So.  276;   St.  Co.  63  Iowa,  70,  50  Am.  Rep.  730,  18 

Louis,  I.  M.  &  8.  R.  Go.  v.  Brown,  N.  W.  673;  Mason  v.  Warner,  31  Mo. 

67  Ark.  295,  54  S.  W.  865;  Watson  v.  508;  Oregg  v.  Vnion  P.  R.  Go.  48  Mo. 

Richmond  &  D.  R.  Go.  91  Ga.  222,  18  App.  494;  8t.  Louis,  A.  &  T.  R.  Go. 

S.  E.  306;   Sew  Orleans,  J.  &  G.  N.  v.    Holden,    3    Tex.    App.    Civ.    Cas. 

B.    Co.    V.    Wallace,    50    Miss.    244;  (Willson)    §  324;  Southern  P.  Go.  v. 

Ackerson  v.  Erie  R.  Co.  31  N.  J.  L.  Graham,  12  Tex.  Civ.  App.  565,  34 

309;  Beach  v.  Bay  State  S.  B.  Go.  16  S.  W.  135;  GUn  v.  Hodges,  9  Johns. 

How.  Pr.  1;  Newman  v.  Goddard,  3  67. 

Hun,  70 ;  Flynn  v.  Central  R.  Go.  142  With  respect  to  conversion  of  per- 

N.  Y.  439,  37  N.  E.  514;  Mexican  G.  sonal  property,  by  Torrance  v.  Third 

R.  Co.  V.  Mitten,  13  Tex.  Civ.  App.  Nat.  Bank,  70  Hun,    44,    23    N.    Y. 

653,  36  S.  W.  282.  Supp.  1073;  Robinson  v.  Armstrong, 

With  respect  to  assault  and  bat-  34     Me.     145;     Mather    v.     Trinity 

tery,  by  8cott  v.  Seymour,  1  Hurlst.  Church,  3  Serg.  &  R.  509,  8  Am.  Dec. 

&   C.  219,  32  L.  J.  Exch.  N.  S.  61,  663;  and  see  also  post,  §  481a,  notes 

9  Jur.  N.  S.  522,  8  L.  T.  N.  S.  511,  13-17. 

11  Week.  Rep.  169;  Watts  v.  Thomas,  With  respect  to  libel  or  slander,  by 

2  Bibb,  458;  Smith  v.  Bull,  17  Wend.  Williams   v.   Pope   Mfg.   Go.   52  La. 

323;  Armstrong  v.  Fooie,  11  Abb.  Pr.  Ann.   1417,  50  L.  R.  A.  816,  78  Am. 

384.   MoloriAj  v.  Dows,  8  Abb.  Pr.  316,  St.  Rep.  390,  27   So.  851 ;   Lister  v. 

where    the    jurisdiction    was    denied  Wright,  2  Hill,  320;    Bull  v.   Yree- 

upon  the  ground  that  the  act  com-  land,    42     Barb.    543;     Dufresne   v. 

plained  of  partook  of  the  double  char-  Weise,  46  Wis.  290,  1  N.  W.  59 ;  Of- 

acter  of  a  private  injury  and  a  pub-  futt  v.  Earlyvnne,  4  Blackf.  460,  32 

lie   wrong,   has   been   overruled.  Am.    Dec.    40;    Stout    v.     Wood,    1 

With   respect   to    false    imprison-  Blackf.  71 ;   and  Langdon  v.  Young, 

ment,  by  Rafael  v.  Verelst,  2  W.  Bl.  33  Vt.   136.     In  the  last  two  cases, 

1055;   Williams  v.  Pope  Mfg..  Co.  52  however,  the  action  failed  because  it 
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that  it  is  contrary  to  the  public  policy  of  the  forum  to  enter- 
tain the  action.  The  concurrence  of  the  lex  fori  and  lex  loci 
delicti,  in  holding  the  act  complained  of  to  be  the  subject  of 
legal  redress,  is  undoubtedly  the  most  conclusive  answer  to  an 
objection,  based  upon  the  public  policy  of  the  forum,  against 
entertaining  the  action ;  but  the  last  section,  perhaps,  goes  too 
far  in  making  such  concurrence  an  absolute  condition  of  the 
jurisdiction,  thereby  assuming  that  the  public  policy  of  the 
forum  is  necessarily  hostile  to  entertaining  an  action  for  tort 
based  upon  acts  occurring  outside  of  the  forjm  that  would  not 
be  the  subject  of  legal  redress  if  they  had  occurred  at  the  fo- 
rum.^ The  court  will  undoubtedly  decline  the  jurisdiction  if 
there  is  a  fundamental  difference  of  policy  between  the  laws 
of  the  two  states  or  countries,  but  a  slight  variance  of  views 
with  respect  to  common-law  principles  does  not  defeat  the  ju- 
risdiction. * 

lid  not  appear  that  the  words  were  (1)  The  wrong  must  be  of  such  a 
actionable  according  to  the  foreign  character  that  it  would  have  been 
law.  actionable  if  committed  in  England. 

So,  a  court  of  one  state  has  juris-  (2)  The  act  must  not  have  been  Jus- 
iietion  to  entertain  an  action  for  tiflable  by  the  law  of  the  place  where 
damages  arising  out  of  fraud  com-  it  was  committed.  The  court  in  this 
mitted  in  another  state.  Wertheim  case,  however,  was  concerned  only 
V.  Clergue,  53  App.  Div.  122,  65  N.  with  the  second  condition, 
y.  Supp.  750.  In  The  Ealley,  L.  E.  2  P.  C.  194, 

And  it  is  well  settled  both  in  Eng-  5  Moore,  P.  C.  C.  N.  S.  262,  37  L.  J. 
land  and  in  this  country  that  torts  Prob.  N.  S.  33,  18  L.  T.  N.  S.  879, 
originating  within  the  waters  of  a  10  Week.  Rep.  998,  however,  an  Eng- 
foreign  power  may  be  the  subject  of  lish  court  of  admiralty  declined  to 
a  suit  in  a  domestic  admiralty  court,  enforce,  as  against  a  British  ship, 
Panwma  R.  Go.  v.  Napier  S.  Go.  166  the  law  of  the  place  where  a  collision 
U.  S.  280,  41  L.  ed.  1004.  See  cases  took  place,  which  makes  the  vessel 
cited  in  opinion.  liable  for  the  negligence  of  a  compul- 

2  In  Garr  v.  Fracis  [1902]  A.  C.  sory  pilot,  no  such  liability  existing 
176,  182,  71  L.  J.  K.  B.  N.  S.  361,  85  under  the  law  of  England. 
L.  T.  N.  S.  144,  50  Week.  Rep.  257,  For  the  discussion  of  the  first  con- 
it  is  said  that  the  concurrence  of  two  dition  as  affecting  jurisdiction  of  ac- 
conditions  are  essential  to  the  juris-  tions  based  upon  statutory  torts,  see 
diction  of  an  action  based  upon  a  post,  §  480b. 
tort  committed  in  another  country:        ^ Walsh  v.  New  York  d  N.  E.  R. 
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According  to  a  decision*  of  the  English  court  of  appeal,  thc! 
last  section  goes  too  far  upon  the  other  side  in  requiring  thai; 
the  act  complained  of  shall  be  the  subject  of  legal  redress  by 
the  foreign  law ;  for  that  court  has  held  that  an  action  will  lie 
in  respect  of  an  act  committed  outside  the  jurisdiction  if  the 
act  is  wrongful  at  the  forum  and  in  the  country  where  it  was 
committed,  even  though  it  is  not  the  subject  of  civil  proceed- 
ings in  the  latter  country.  While  there  are  expressions  in  some 
of  the  American  cases®  to  the  same  effect,  there  seem  to  be  no 
American  decisions  in  which  the  action  has  been  upheld  where 
the  wrong  complained  of  was  not  the  subject  of  legal  redress 
according  to  the  law  of  its  situs.  Moreover,  the  principle  upon 
which  the  English  decision  rests  seems  to  be  opposed  by  thc 
decisions  referred  to  post,  §  480d,  which  hold  that  the  exist- 
ence of  a  cause  of  action  for  damages  for  the  negligent  killing 
of  a  person  must  be  determined  solely  by  lex  loci  delicti;  and, 
if  that  law  gives  no  right  of  action,  no  action  can  be  main- 
Co.  160  Mass.  571,  39  Am.  St.  Rep.  1004,  40  L.  J.  Q.  B.  N.  S.  28,  22  L.  T. 
514,  36  N.  E.  584;  Eingartner  v.  Illi-  N.  S.  869,  and  The  M.  Moxham,  L.  R. 
nois  Steel  Co.  94  Wis.  70,  34  L.  R.  A.  1  Prob.  Div.  107,  46  L.  J.  Prob.  N.  S. 
503,  59  Am.  St.  Rep.  859,  68  N.  W.  17,  34  L.  T.  N.  S.  559,  24  Week.  Rep. 
664.  650,  were  relied  upon  as  authority  for 

iMachado  v.  Pontes  [1897]  2  Q.  B.  such  proposition. 
231,  66  L.  J.  Q.  B.  N.  S.  542,  76  L.  T.  5  Thus,  in  Carter  v.  Goode,  50  Ark. 
N.  S.  588,  45  Week.  Rep.  565.  This  155,  6  S.  W.  719,  the  statement  is 
was  an  action  for  a,  libel  published  that,  in  order  to  maintain  an  action 
in  Brazil,  and  it  was  held  that  the  of  tort  founded  upon  an  injury  to 
action  would  lie  in  England,  even  as-  person  or  property,  the  act  which  is 
suming  that  libel  cannot  be  made  the  the  foundation  of  the  action  "must 
subject  of  any  legal  proceedings  at  be  actionable,  or  punishable,  at  least, 
all  in  Brazil,  but  is  only  the  subject-  by  the  law  of  the  place  where  the  in- 
matter  of  criminal  proceedings  there,  jury  is  done."  But  see  contra,  Stout 
Rigby,  L.  J.,  said:  "I  think  there  is  v.  Wood,  1  Blaekf.  71,  and  Langdon 
no  doubt,  at  all,  that  an  action  for  a  v.  Young,  33  Vt.  136,  supra,  note  1 ; 
libel  published  abroad  is  maintain-  and  cases  cited  to  the  next  section, 
able  here  unless  it  can  be  shown  to  be  most  of  which  assume  or  expressly 
justified  or  excused  in  the  country  hold  that  the  act  relied  upon  must 
where  it  was  published."  Phillips  be  the  subject  of  legal  redress  by  the 
V.  Eyre,  L.  R.  6  Q.  B.  1,  10  Best  &  S.   lew  lo(A. 
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tained,  though  the  statute  of  the  forum  gives  such  a  right  of 
action;  since  the  common-law  rule  denying  such  a  cause  of 
action  does  not  rest  upon  the  ground  that  the  act  is  not  wrong- 
ful, but  upon  the  technical  principle  that  the  cause  of  action 
abates  upon  the  death  of  the  person  injured. 

Even  assuming  that  the  wrong  complained  of  is  one  that 
may  be  recognized  consistently  with  the  public  policy  of  the 
forum,  and  that  the  court  is  therefore  not  wholly  without 
power  to  entertain  the  action,  it  may  nevertheless  decline  the 
jurisdiction  in  a  particular  case  if  the  circumstances  are  such 
as  to  render  it  improper  to  bring  the  action  at  the  forum.  Thus, 
it  has  been  frequently  held  that  the  court  may,  in  the  exercise 
of  a  sound  judicial  discretion,  and  in  the  absence  of  special  cir- 
cumstances making  it  necessary  or  proper  to  bring  the  action 
at  the  forum,  decline  jurisdiction  of  an  action  for  a  personal 
tort  occurring  outside  of  the  forum  between  foreigners  or  non- 
residents, even    though  natural    persons.®     It  is    nevertheless 

^Great  Western  R.  Co.  v.  Miller,  was  held  not  to  apply  to  actions  for 
19  Mich.  305 '(action  for  personal  in-  fraud  arising  out  of  commercial 
juries)  ;  Ferguson  v.  Neilson,  33  N.  transactions  and  affecting  property 
Y.  S.  R.  814,  11  N.  Y.  Supp.  524  (ac-  or  property  rights, 
tion  for  personal  injuries)  ;  Collard  Hoes  v.  New  York,  N.  H.  &  B.  R. 
V.  Beach,  81  App.  Div.  582,  81  N.  Y.  Co.  73  App.  Div.  363,  77  N.  Y.  Supp. 
Supp.  619  (action  for  personal  inju-  117,  holds  that  the  discretion  exer- 
ries ) .  cised  by  the  trial  court  in  entertain- 

It  was  also  asserted  in  Burdich  v.  ing  the  action  will  not  be  disturbed 
Freeman,  46  Hun,   138,   Affirmed  in  on  appeal. 

120  N.  Y.  420,  24  N.  E.  949  (both  by  Tlie  right  to  decline  jurisdiction 
the  general  term  and  the  court  of  upon  this  ground  is  asserted  in  Mor- 
appeals)  with  reference  to  an  action  ris  v.  Missouri  P.  R.  Co.  78  Tex.  17, 
for  alienation  of  affections,  though,  9  L.  R.  A.  349,  22  Am.  St.  Rep.  17, 
as  a  matter  of  fact,  the  jurisdiction  14  S.  W.  228,  with  reference  to  a 
was  retained  because  it  was  not  ehal-  transitory  cause  of  action  for  injury 
lenged  in  time.  to  property.     Central  R.  &  Bkg.  Go. 

The  principle  was  also  asserted  in  v.  Carr,  76  Ala.  393,  52  Am.  Rep. 
Wertheim  v.  Clergue,  53  App.  Div.  339,  and  Robinson  v.  Oceania  Steam 
122,  65  N.  Y.  Supp.  750,  as  applied  Jfav.  Co.  112  N.  Y.  315,  2  L.  R.  A. 
to  actions  for  personal  injuries  or  636,  19  N.  E.  625,  declined  jurisdie- 
purely  personal    wrongs,    though    it  tion    under    local    statutes  which  in 
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true  that  the  nonresidence  of  the  parties  does  not,  at  least  in 
the  absence  of  a  statute  of  the  forum  to  that  effect,  entirely  de- 
prive the  court  of  jurisdiction  of  a  tort  occurring  outside  of  the 
forum;''  and  it  has  been  held  that  a  discrimination  against 
citizens  of  other  states  in  this  respect  would  be  contrary  to  the 
provisions  of  art.  4,  §  2,  of  the  Federal  Constitution,  declaring 
that  "the  citizens  of  each  state  shall  be  entitled  to  all  the  priv- 
ileges and  immunities  of  citizens  in  the  several  states."*  So, 
it  has  been  held  that  the  motive  which  prompts  the  plaintiff  to 
bring  the  action  in  a  jurisdiction  other  than  that  where  the 
cause  of  action  arose  is  immaterial.® 

478b.  Governing  law  of  torts,  generally. — The  reciprocal 
rights  and  duties  of  the  parties  and  the  defenses  that  may  be 
invoked  to  escape  liability  for  a  breach  of  duty  are  governed  by 
the  law  of  the  place  where  the  tort  occurred,  rather  than  by  the 
law  of  the   forum.-'     This   principle  has   been   applied,  inter 

effect     withhold     jurisdiction     when  will    take    jurisdiction    even   under 

plaintiff  is  a  nonresident  and  defend-  those  circumstances,  at  least  in  the 

ant  a,  foreign  corporation.     See  also  absence  of  a  protest  from  a  foreign 

the     opinion     of     Wright,     J.,     in  consul. 

Gompanhia  De  Mocambique  v.  Brit-  Tullman  Palace  Car  Go.  v.  Law- 

ish   South   Africa   Co.    [1892]    2   Q.  rence,  74  Miss.  784,  22  So.  53.     See 

B.  358,  367,  and  the  cases  there  cited,  also  post,  §  480d,  note  9. 

for  the  distinction  between  a,  denial  iEingartner  v.    Illinois    Steel    Go. 

of  all  jurisdiction  over  a  cause  of  ac-  94  Wis.  70,  34  L.  R.  A.  503,  59  Am. 

tion    based    on     an     extraterritorial  St.    Kep.    859,    68    N.  W.  664.    The 

tort,  and  the  declination  of  jurisdic-  same  view  was  taken  in  Uclvor  v. 

tion  in  the  discretion    of    the    court  McGabe,   26  How.  Pr.   257;   but  the 

when  the  parties  are  nonresidents.  latter  case  has  been  in  effect  over- 

Panama  R.   Co.  v.   Napier  S.   Co.  ruled    upon    this    point.     See  supra, 

168  U.  S.  280,  41  L.  ed.  1004,  after  note  6. 

asserting  the  jurisdiction  of  a  court  ^Atchison,   T.   &   8.   F.  B.   Co.  v. 

of  admiralty  of   the   United   States  Keller  (Tex.  Civ.  App.)  76  S.  W.  801. 

over   a,   tort   originating  within   the  i  If  there  is  a  conflict  between  the 

waters  of  a  foreign  power,  said  that  lex  loci  and  the  lex  fori,  the  former 

if  both  parties  to  the  libel  had  been  governs  in  actions  based  on  tort,  as 

foreigners,  it  might  have  been  with-  well  as  those  founded  on  contract,  in 

in  the  discretion  of  the  court  to  de-  respect  to  the  legal  effect  of  the  acts 

cline  jurisdiction  of  the  case,  though  and  incidents  in  controversy.   Beach- 

the  better  opinion  is  that  the  court  am  v.  Portsmouth  Bridge,  68  N.  H. 
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alia,  to  the  reciprocal  rights  and  duties  of  master  and  servant^ 
and  of  carrier  and  passenger.*     So,  the  question  as  to  what 

382,  73  Am.  St.  Rep.  607,  40  Atl.  Icell  v.  Bailey,  11  0.  C.  A.  476,  25 
1066.  It  was  held  in  this  case  that  U.  S.  App.  99,  63  Fed.  873. 
a  rule  of  law  in  Maine,  preventing  And  the  question  whether  the  act 
recovery  for  personal  injuries  re-  imputed  would  constitute  a  crime  de- 
ceived by  a  person  while  driving  on  pends  upon  the  law  of  the  place 
Sunday  for  pleasure,  governed  in  an  where  the  act  is  charged  to  have  been 
action  in  New  Hampshire  upon  a  committed,  rather  than  upon  the  law 
cause  of  action  for  injuries  received  of  the  place  where  the  words  were 
in  Maine.  spoken.     Montgomery    v.    Deeley,    3 

If  there  is  no  right  to  recover  for  Wis.  709. 
an  alleged  injury  in  the  state  or  ter-  2  Thus,  the  lex  locyi  delicti  governs 
ritory  where  it  is  said  to  have  been  as  to  the  duty  to  inspect  cars.    Lea- 
committed,  there  can  be  none  in  any  sotte  v.  Boston  &  M.  B.  Co.  70  N.  H. 
other  state ;  and  if  the  state  in  which  5,  45  Atl.  1084. 

the  alleged  injury  is  committed  has  As  to  the  duty  to  warn  employees 

declared    the    consequences,    and  de-  of  dangerous  conditions,  see   Turner 

fined  the  liability  therefor,  that  law  v.   St.    Glair   Tunnel   Co.    Ill    Mich, 

must   govern.     Bolderman   v.    Pond,  578,  36  L.  R.  A.  134,  66  Am.  St.  Rep. 

45  Kan.  410,  11  L.  R.  A.  542,  23  Am.  397,  70  N.  W.  146. 

St.  Rep.  734,  25  Pac.  872  (action  for  And  as  to  the  right  of  the  master 

conversion ) .  to  delegate  the  performance  of  such 

So,  the  law  of  a.  foreign  state  au-  duty  to  another,  see  Hid. 

thorizing  the  arrest  without  a.  war-  When  the  injury  complained  of  oc- 

rant  of  a  person  suspected  of  smug-  curs  upon  the  high  seas,  the  law  of 

gling    is    not    so    manifestly  unjust  the  ship's  flag  governs  as  to  the  duty 

that  the  court  of  the  forum  will  re-  of   the   master.     The  Lamington,   87 

fuse  to    entertain    a    defense,  based  Fed.  752. 

thereon,  to  an  action  for   false  im-  3  Thus,  Pullman  Palace  Car  Co.  v. 

prisonment  in  the  foreign  state.  May  Lawrence,   74  Miss.   782,   22   So.   53, 

v.  Smith,  32  N.  B.  474.  applied    the    law    of  Illinois,  whi.* 

The   actionable   character     of    the  does  not  regard  sleeping-car  compa- 

words  or  publication  upon  which  an  nies    as    common    carriers,  although 

action  for  slander  or  libel  is  based  the  Mississippi   Constitution  wisely, 

depends  upon  the  law  of  the  place  as  the  court  said,  declares  all  sleep 

where  the  words  are  spoken  or  the  ing-car   companies   common  carriers, 

publication  made,  and  not  upon  the  So,  in  St.  Louis  &  S.  F.  R.  Co.  v. 

■leoB  fori.     Stout  v.  Wood,   1   Blackf.  Brown,  62  Ark.   254,   35   S.  W.   225, 

71;  Langdon  v.  Young,  33  Vt.  136.  and  Great  Western  R.  Go.  v.  Miller, 

But  the  words  are  actionable  if  so  19  Mich.   305,  it  was  held  that  the 

by  the  law  of  the  place  where  the  ar-  liability  of  a  carrier  for  expulsion  of 

tide     is     published    and    circulated,  a  passenger  was  to  be  determined  by 

though  not  so  according  to  the  law  the  lex  loci  delicti,  rather  than  the 

of  the  place  where  it  is  printed.  Has-  lex  fori. 
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constitutes,  and  the  effect  of,  contributory  negligence,*  or  as- 
sumption of  risk,^  to  defeat  or  limit  the  right  of  action  for  the 

<  Thus,  Louisville  &  N.  B.  Co.  v.  termined  by  lex  loci  delicti,  and  not 

Whitlow,  105  Ky.  1,  41  L.  R.  A.  614,  by  lex  fori. 

43   S.  W.   711,   applied  a,  statute  of  East  Omaha  Street  B.  Co.  v.  Go- 

the  locus  delicti,  by  which  contribu-  dola,  50  Neb.  906,  70  N.  W.  491,  ap- 

tory  negligence    operates    to    reduce  plied  the  test  of  contributory  uegli- 

the  recovery,  and  not  to  defeat  it  en-  geuce  prescribed  by  the  lex  fori  upon 

tirely  as  at  the  forum.  the   presumption,   in  the  absence  of 

And  in  Clark  v.  Bussell,  38  C.  C.  proof  to  the  contrary,  that  the  rule 

A.  541,  97  Fed.  900,  a  Federal  court  at  the  locus  delicti  was  the  same, 

sitting  in  Colorado  applied  a  statute  In  East  Tennessee,  V.  &  G.  B.  Co. 

of  Nebraska    {locus  delicti)    render-  v.  Lewis,  89  Tenn.  235,  14  S.  W.  603, 

ing  railroad  companies  liable  to  pas-  an  action  in  Tennessee  for  injuries 

sengers  in  spite  of  contributory  neg-  sustained  in  Georgia,  it  was  held  er- 

ligence,    unless     such     negligence    is  ror  to  charge  the  rule  of  compara- 

criminal  or  consists  of  the  violation  tive  negligence  obtaining  in  Tennes- 

of  a  rule  or  regulation  of  the  com-  see,  upon  the  ground  that  the  rule 

pany  brought  to  the  passenger's  no-  in  Georgia,  as  declared  by  its  deci- 

tiee.     Illinois  C.  B.  Co.  v.  Jordan,  25  sions  with  reference  to  contributory 

Ky.  L.  Rep.  1610,  78  S.  W.  426,  is  to  negligence,  must  prevail, 

the  same  effect.  But  in  Johnson  v.  Chicago  &  N.  W. 

In  an  action  in  South  Carolina  for  B.  Co.  91  Iowa,  248,  59  N.  W.  66,  it 

injuries  to  a  boy  in  North  Carolina,  was  held  that  the  rule  of  compava- 

the  rule  in  North  Carolina,  whether  tive  negligence  which  obtains  in  II- 

embodied  in  a  statute  or  in  the  deci-  linois  would  not  govern  in  an  action 

sions  of  the  courts  of  that  state,  as  in    Iowa    for    personal    injuries    re- 

to  the  age  at  which  a  boy  may  be  ceived    in    Illinois.     The    decision  is 

chargeable   with   contributory   negli-  upon  the  ground  that  the  matter  was 

gence,  governs.     Bridger  v.  Asheville  one   that   pertained   to   the  remedy, 

<£  8.  B.  Go.  27  S.  C.  456,  13  Am.  St.  rather    than    the    substantive  right. 

Rep.  653,  3  S.  E.  860.  One  of  the  judges  took  no  part  in 

In  Voshefskey  v.  Hillside  Coal  &  I.  the  decision  of  the  case,  and  another, 

Co.  21  App.  Div.  168,  47  N.  Y.  Supp.  while  assenting  to  the  conclusion  an- 

386,  it  was  held  that  an  employee  of  nounced,  did  not  regard  it  as  neces- 

a  mine  could  not  recover  for  personal  sary  to  pass  upon  this  question. 

inji«-ies   sustained    in    Pennsylvania  The  law  of  Canada,  where  the  in- 

on  account  of  the  defective  condition  jury  occurred,  by  which  contributory 

of  a  car,  where  a  statute  of  Pennsyl-  negligence  does  not  bar  a  recovery, 

vania  prohibited  persons  from  riding  but  merely  operates    to    reduce    the 

upon  cars  in  any  shaft  or  place  about  damages,  pertains  to  the  substantive 

a  mine.  right  rather  than  to  the  remedy,  and 

So,  it  was   assumed   in   Harrill  v.  therefore  applies,  although  the  action 

Houth  Carolina  &  G.  E.  B.  Go.    (N.  is    brought    in    Vermont.     Morisette 

C.)    47  S.  E.  730,  that  the  question  v.  Canadian  P.  B.  Go.   (Vt.)   56  Atl. 

whether  a  particular  act  constituted  1102. 

contributory  negligence  was  to  be  de-  5  A  Federal  court  in  Tennessee  will 
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negligent  killing  or  injury  of  a  person,  is  to  be  determined  by 
the  law  of  the  place  where  the  tort  occurrad,  and  not  by  the  law 
of  the  forum.  And  the  common-law  rule  exempting  the  mas- 
ter from  liability  for  injuries  to  his  servant  by  a  fellow  serv- 
ant's negligence,  prevailing  at  the  place  where  the  injury 
occurred  and  the  cause  of  action  arose,  will  govern,  although 
the  rule  has  been  changed  by  statute  at  the  forum.®  The  con- 
enforce  the  Mississippi  Constitution  it  was  therefore  not  a  rule  of  evi- 
precluding  the  defense  to  an  action  dence,  but  a  matter  of  substantial 
for   an   employee's     injury   that    he   right. 

knew  of  the  defective  or  unsafe  char-  The  rule  as  stated  in  the  text  was 
acter  of  the  machinery  or  appliances  conceded  in  Earrill  v.  South  Garo- 
by  which  he  was  injured,  unless  the  Una  &  G.  E.  B.  Go.  (N.  C.)  47  S.  E. 
injury  was  due  to  his  recklessness  or   730. 

wantonness,  where  the  injury  was  re-  iHovis  v.  Richmond  &  D.  B.  Co. 
ceived  in  Mississippi,  since  this  pro-  91  6a.  36,  16  S.  B.  211 ;  Brewster  v. 
vision  is  simply  a  variation  from,  and  Chicago  &  N.  W.  B.  Go.  114  Iowa, 
not  repugnant  to,  the  law  of  Ten-  144,  89  Am.  St.  Rep.  348,  86  N.  W. 
nessee.  IlUnois  G.  B.  Go.  v.  Ihlen-  221;  Atchison,  T.  &  8.  F.  B.  Co.  v. 
lerg,  34  L.  E,.  A.  393,  21  C.  C.  A.  Moore,  29  Kan.  632;  Illinois  G.  B. 
546,  43  U.  S.  App.  726,  75  Fed.  873.  Co.  v.  Harris  (Miss.)  29  So.  760; 
In  South  Carolina  d  G.  R.  Go.  v.  Baltimore  d  0.  8.  W.  B.  Go.  v.  Bead, 
Thurman,  106  Ga.  804,  32  S.  E.  863,  158  Ind.  25,  56  L.  R.  A.  468,  92  Am. 
it  was  urged  that  the  provision  of  St.  Rep.  293,  62  N.  E.  488. 
the  South  Carolina  statute  abrogat-  1°  Williams  v.  Southern  B.  Co. 
ing  a  servant's  knowledge  of  the  de-  128  N.  C.  286,  38  S.  E.  893,  however, 
fective  condition  of  machinery  as  u,  ^^^  <">"'^t  l^^l^  tl^^t  a  statute  of 
defense  merely  furnished  u.  rule  of  ^°^^^  Carolina  which  in  effect  abro- 
evidence,  and  therefore  did  not  apply  ^f *"f  *^^  fellow-servant  rule  as  ap- 
in  an  action  in  Georgia.  The  argu-  ^^''^  *°  employees  of  "any  railroad 
ii    X  i.1.         1       c  company  operating  m  this  state"  ap- 

ment  was  that  the  rule  of  common     ,.'.^       ,..         ,  '■ 

,,    ,  j_      1      ,         -1      plied  in  case  of  an  injury  to  an  em- 

law  that   a   servant  who  knowingly  ^,  ^„„     „  -i       j 

,  ployee  of  a  railroad  company  operat- 

uses  a  dangerous  machine  cannot  re-  .^^  ^  j.^^  .^  ^^^^^  Carolina,  through 
cover  for  injuries  resulting  from  its  ^j^^  negligence  of  a  fellow  servant  in 
defective  condition  rests  on  a,  pre-  Tennessee.  The  court  said  that,  of 
sumption  of  negligence,  and  that  the  ^^^^.^^^  ^j^^  ^^^^.^^  ^^  Tennessee  would 
constitutional  provision  in  South  „ot  ^e  bound  to  observe  the  act,  but 
Carolina,  therefore,  merely  related  to  that  the  courts  of  North  Carolina 
a,  matter  of  evidence;  but  the  court  ,,,ere.  The  court  further  said  that 
held  that  the  effect  of  the  provision  the  action  was  not  in  tort  eos  delicto, 
was  to  permit  the  servant  to  recover  but  eao  contractu,  for  breach  of  con- 
notwithstanding  his  negligence,  and  tract,  and  that  the  defendant  being 
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verse  of  this  proposition,  however,  is  not  necessarily  true;  for 
the  court  may  take  the  view  that  the  foreign  statute  abolishing 
the  fellow-servant  rule  cannot  be  recognized  unless  there  is  a 
similar  statute  at  the  forum.''     It  will  be  subsequently  shown 

a  resident  of  the  state,   and  it  not  Wis.    321.     The    decision   was    ques- 

being  shown  where  the  contract  was  tioned  in  Eingartner  v.  Illinois  Steel 

made  or  what  state  should  have  ju-  Co.  94  Wis.  70,  34  L.  R.  A.  503,  59 

risdiction  of  its  enforcement,  it  was  Am.  St.  Rep.  859,  68  N.  W.  664,  but 

proper  that  the  courts  of  North  Caro-  not  overruled. 

lina  should  taJce  jurisdiction  and  en-  In  Bain  v.    Northern    P.    R.    Co. 

force    the    contract   by    ascertaining  (Wis.)   98  N.  W.  241,  the  court  said 

damages  for  its  breach.  that,  while  the  result  reached  in  the 

And   in   MacCarthy  v.   Whitcomb,  Anderson  Case  may  not  have  been  er- 

110  Wis.  122,  85  N.  W.  707,  an  ac-  roneous,   the   statement  that  a  per- 

tion  in  Wisconsin  for  personal  inju-  sonal  right  of  action  for  a  personal 

ries  sustained  by  a  railroad  employee  injury  is  governed  by  the  lex  fori  as 

through  the  negligence    of    a    coem-  applied  to  anything  but  the  manner 

ployee   in   Illinois,   the   court,   while  of    enforcement    was    inconsiderately 

holding    that    the    provision  of  the  made,  and  should  be  corrected. 

Wisconsin    statute,    which    in   effect  In  Chicago  &  E.  I.  R.  Co.  v.  Rouse, 

abrogates  the  fellow-servant  rule  as  178  111.  132,  44  L.  R.  A.  410,  52  N. 

applied  to  railroad  employees  under  E.  951 ;  Rich  v.  Saginaw  Bay  Towing 

certain  circumstances,  did  not  apply  Co.   (Mich.)   93  N.  W.  632;  and  Her- 

to  the  action,  yet  held  that,  in  the  rick  v.  Minneapolis  &  St.  L.  R.  Go. 

absence  of  proof  of  the  Illinois  stat-  31  Minn.  11,  47  Am.  Rep.  771,  16  N. 

ute  on  the  subject,  it  would  be  pre-  W.  413,  Affirmed  in  127  U.  S.  210,  32 

sumed  that  the  law  of  that  state  on  L.  ed.  109,  8  Sup.  Ot.  Rep.  1176,  with- 

the  subject  was  the  same  as  that  of  out   discussing   this   point,   however, 

Wisconsin.  the  courts  rejected  this  view,  and  ap- 

The  question  as  to  who  are  fellow  plied  the  foreign  statute  abolishing 

servants  is  also  to  be  determined  by  the  fellow-servant  rule,  though  there 

the     lex     loci     delicti.     Johnson    v.  v/as  no  similar  statute  at  the  forum. 

Union   Pacifio   Coal   Go.    (Utah)    76  The  ground  of  these  decisions — name- 

Pac.  1089.  ly,   that    the    public    policy  of    the 

So,  the  "dual-capacity  doctrine"  forum,  and  not  necessarily  the  con- 
prevailing  in  Illinois  was  applied  by  currence  of  a  similar  statute  at  the 
Fogarty  v.  St.  Louis  Transfer  Go.  forum,  is  the  criterion  of  jurisdiction 
(Mo.)  79  S.  W.  664,  in  determining  — seems  to  be  equally  applicable  to 
whether  the  relation  of  fellow  serv-  causes  of  action  for  death;  and  the 
ants  existed  between  an  employee  in-  distinction  suggested  in  the  text  is 
flicting,  and  an  employee  sustaining,  not  relied  on.  The  authority  of 
an  injury  in  Illinois.  these   decisions,    therefore,   is   mate- 

7  That  view  was  taken  in  Ander-  rially   weakened   by   the  cases   cited 

so-T  V.  Milwaukee  d  St.  P.  R.  Go.  37  post,  §  480b,  which  make  the  exist- 
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that  the  courts  generally  regard  the  existence  of  a  similar  stat- 
ute at  the  forum  as  a  condition  of  jurisdiction  of  a  cause  of 
action  for  death  created  by  a  foreign  statute ;  but  there  is  a  pos- 
sible distinction  bearing  upon  this  point  between  the  two 
classes  of  statutes,  in  the  fact  that  one  creates  a  right  of  action 
where  none  existed  at  common  law,  and  that  the  other  merely 
removes  a  common-law  defense. 

When,  as  in  case  of  a  carrier  and  passenger,  or  a  master  and 
servant,  the  relation  between  the  wrongdoer  and  injured  person 
had  its  inception  in  a  contract,  there  is  a  difference  of  opinion 
as  to  whether  the  law  of  the  place  where  the  contract  was  made^ 
or  that  of  the  place  where  the  injury  occurred,  prevails.  The 
weight  of  authority  seems  to  favor  the  latter,  at  least  when  the 
plaintiff  does  not  expressly  declare  upon  a  breach  of  contract ;  * 

ence  of  a  similar  statute  at  the  not  dependent  upon  the  contract  of 
forvjm  a  condition  of  jurisdiction  of  hiring,  and,  therefore,  applies  when 
a  cause  of  action  for  death  arising  the  injury  occurs  in  Alabama, 
under  a,  foreign  statute.  though  the   contract  of   employment 

In  Louisville  &  N.  R.  Go.  v.  Gra-  is  made  in  another  state. 
ham,  98  Ky.  688,  34  S.  W.  229,  the  Benedict  v.  Chicago  G.  W.  B.  Co. 
court  applied  a  statutory  provision  (Mo.  App.)  78  S.  W.  60,  also  held 
of  Alabama  permitting  recovery  for  that  such  an  action  could  be  main- 
the  killing  of  a  railroad  employee  tained  in  Missouri  under  the  stat- 
through  the  negligence  of  a,  <!oem-  ute  of  Iowa;  but  there  is  a.  similar 
ployee,  though  such  negligence  was  statute  in  Missouri, 
not  gross  or  wilful,  as  required  by  Williams  v.  Chicago,  R.  I.  &  P.  R. 
the  law  of  the  forum  in  order  to  sup-  Co.  (Mo.  App.)  79  S.  W.  1167,  held 
port  a  recovery.  that    the     construction    incidentally 

So,  a  •  Federal  court  sitting  in  placed  upon  the  Iowa  fellow-servant 
Pennsylvania,  in  Dormidy  v.  Sharon  statute  by  the  Missouri  supreme 
Boiler  Works,  127  Fed.  485,  applied  court,  while  construing  a  similar 
a  statute  of  Alabama  rendering  a  statute  of  Missouri,  would  prevail 
master  liable  for  injuries  to  an  em-  over  the  contrary  construction  adopt- 
ployee  through  the  negligence  of  a  co-  ed  by  the  courts  of  Iowa,  in  an  ac- 
employee,  to  whose  orders  or  direc-  tion  in  Missouri  arising  under  the 
tions  he  was  bound  to  conform;  and   Iowa  statute. 

also  followed  the  construction  placed  8  Laws  of  the  forum  govern  in  re- 
upon  such  statute  by  the  highest  spect  to  the  cause  of  action  in  an 
courts  of  Alabama,  to  the  effect  that  action  for  personal  injuries  against 
the  cause  of  action  is  statutory,  and  a  railroad  company,  based  on  a  vie- 
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thougli  it  has  been  held  that  the  rights  of  the  parties  are  to  be  de- 
termined by  the  law  of  the  place  where  the  contract  was  made, 

whether  the  action  be  regarded  as  an  action  of  assumpsit  upon 
the  contract,  or  as  an  action  upon  the  case  for  negligence.* 

lation  of  the  duty  owing  the  plain-  77  Am.  St.  Eep.  78,  53  S.  W.  408. 
tiff  as  a  passenger,  occurring  in  the  The  first  two  cases  were  statutory 
state  of  the  forum,  although  the  actions  for  death,  and  in  the  Ott 
ticket  was  purchased  and  the  jour-  Case  the  decision  is  expressly  limited 
ney  begun  in  another  state.  IncU-  to  such  cases,  and  the  court  express- 
ana,  /.  d  I.  B.  Co.  V.  Masterson,  16  ly  refrained  from  passing  upon  the 
Ind.  App.  323,  44  N.  E.  1004.  question  as  to  what  law  would  gov- 

In  Nashville  &  G.  R.  Go.  v.  Spray-  ern  in  this  respect  if  the  action  were 

berry,  9  Heisk.  852,  8  Baxt.  341,  35  a  common-law    action    for    injuries. 

Am.  Rep.  705,  an  action  in  Tennessee  The  last  two  cases,  however,  were  ac- 

for  the  death  of  passengers  through  tions     for     personal     injuries.      See 

the   negligence   of   the   defendant   in  also     Dormidy     v.     Sharon     Boiler 

Mississippi,    it   was    held    that   the  Works,  127  Fed.  485,  supra,  note  7. 

right   of   action   was   determined  by  ^Dylce  v.  Erie  B.  Go.  45  N.  Y.  113, 

the  statute  of  Mississippi,  notwith-  6  Am.  Rep.  43.     The  actual  decision 

standing  that  the  tickets  were  pur-  in  this  case,  however,  is  only  to  the 

chased   and  the   journey  commenced  effect    that    a    Pennsylvania  statute 

in  Tennessee.  limiting  the  amount  of  damages  for 

In  Nashville  &  G.  R.  Go.  v.  Eakin,  personal  injuries  did  not  apply  to  an 

6  Coldw.  582,  the  court  held  that  a  action  by  a  passenger  injured  while 

right  of  action  for   the  death   of  a  passing     through     Pennsylvania     en 

passenger    from    injuries    which    oc-  route    between    two    points    in  New 

eurred   in   Alabama   must  be   deter-  York. 

mined  by  reference  to  the  law  of  the  So,  in  New  Orleans,  J.  &  G.  N.  B. 

latter     state,    notwithstanding    that  Co.  v.   Wallace,  50    Miss.    244,    the 

the  deceased  took  passage  and  com-  court   said   that   a,   foreign   railroad 

roenced  the  trip  in  Tennessee.  company  was  responsible  as  a  carrier 

So,  the  law  of  the  place  where  the  only  to  the  extent  and  in  conformity 
accident  occurs,  rather  than  the  law  to  the  laws  of  a  state  where  the  con- 
of  the  place  where  the  contract  was  tract  is  made  and  the  duty  under- 
made,  governs  with  respect  to  the  taken,  whether  the  action  is  in  form 
fellow-servant  rule.  Boston  £  M.  B.  ex  contractu  or  ex  delicto.  In  this 
Co.  V.  McDuffey,  25  C.  C.  A.  247,  51  case,  however,  the  accident  occurred 
U.  S.  App.  Ill,  79  Fed.  934;  Ott  v.  in  the  state  where  the  contract  was 
Lake  Shore  &  M.  8.  R.  Go.  18  Ohio  made,  so  that  there  was  in  fact  no 
C.  C.  395;  Alabama  G.  S.  B.  Go.  v.  conflict. 

Carroll,  97  Ala.  126,  18  L.  R.  A.  433,  In  Alexander  v.  Pennsylvania  Go. 

38  Am.  St.  Rep.    163,    11    So.  803;  48   Ohio   St.   623,   30  N.   E.   69,  the 

Ea&isas  City,  Ft.  8.  &  U.  B.  Go.  v.  court    said    that    there    was  strong 

Beoker,  67  Ark.  1,  46  L.  R.  A.  814,  ground  to  contend  that  the  respective 
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When  the  action  is  expressly  based  upon  a  breach  of  contract, 
it  seems  to  be  assumed  that  the  law  of  the  place  where  the  con- 
tract was  made,  rather  than  that  of  the  place  where  the  injury 
■occurred,  governs.^**  So,  undoubtedly,  any  defense  based 
upon  the  express  terms  of  the  contract  is  governed  by  the  lex 
loci  contractus^  even  though  the  action  be  eos  delicto.^ ^ 

The  locus  delicti,  for  the  purposes  of  the  principle  stated  in 
this  section,  is  the  state  or  country  in  which  the  injury  is  in- 
flicted, even  though  the  negligence  which  caused  the  injury 
may  have  had  its  inception  elsewhere/^ 

When  the  tort  occurs  on  the  high  seas  and  the  question  arises 
between  parties  or  ships  of  different  nationalities,  the  general 
maritime  law  as  understood  and  administered  at  the  forum 
will  govern,  except  with  respect  to  those  matters  as  to  which 
the  maritime  law,  as  administered  by  both  nations  to  which 
the  respective  ships  or  parties  belong,  is  in  substantial  agree- 
ment. *  * 

rights   and   duties   of  employer   and  tract  of  hiring  was  made  in  Quebec, 

employee  sound  in  contract;  but  the  and    that    consequently   an    impliea 

question  was  not  decided  in  this  case  consent  to  take  the  risk  of  accident 

as  the  contract    was    made    in    the  caused  by  negligence  of  fellow  serv- 

atate  where  the  injury  occurred.  ants  could  not  be  read  into  it. 

So,  in  Williams  v.  Southern  B.  Co.  lo  See  ante,  g  471a. 
128  N.  C.  286,  38  S.  E.  393,  it  seems  n  See  ante,  §  471a. 
to  be  implied    that    the    law  of  the        1 2  Thus,  in  El  Paso  &  N.  W.  R.  Co. 

place  of  the  contract  with  respect  to  v.  UcGomas    (Tex.  Civ.  App.)    72  S. 

fellow  servants  would  have  governed  W.  629,  Affirmed  on  rehearing  In  81 

if  it  had  been  ascertained.  S.    W.    760,    where  a   railroad   em- 

So,  in  Dupont  v.  Quelec  8.  S.  Co.  ployee  was  injured  in  Texas  by  the 
Rap.  Jud.  Quebec  11  C.  S.  188,  hold-  falling  of  a  piece  of  lumber  from  a 
ing  that  the  fellow-servant  doctrine  car  which  had  been  negligently  load- 
prevailing  at  a  foreign  port  which  a  ed  in  New  Mexico,  the  court  held 
British  ship  was  visiting  at  the  time  that  the  fellow-servant  rule  prevail- 
of  an  accident  causing  the  death  of  ing  in  Texas  governed.  For  the  ap- 
an  employee,  for  which  suit  was  plication  of  this  principle  to  statu- 
hrought,  did  not  govern — ^the  decision  tory  causes  of  action  for  death,  see 
seems  to  rest  both  upon  the  ground  cases  cited  post,  §  480d,  note  9. 
that  the  ship  was  a  part  of  the  ter-  '^^The  Scotland,  105  U.  S.  24,  26 
ritory  of  England  and  that  the  con-  L.  ed.  1001;  The  Belgenland,  114  U. 
Vol.  II.  CoNFL.  of  Laws — 70. 
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The  Federal  courts  make  a  practical  exception  to  the  rule 
of  the  text,  so  far  as  the  common  law  is  concerned,  by  adopt- 
ing their  own  interpretation  of  the  common  law.**  Some  of 
the  state  courts  have  assumed  the  right  to  follow  their  own  pre- 
cedents as  to  the  common  law  when  they  differ  from  those 
established  by  the  courts  of  the  state  in  which  the  tort  oc- 
curred;*® but  the  weight  of  authority,  at  least  of  those  cases 
involving  torts,  is  the  other  way.*®     In  any  event,  this  excep- 

S.  355,  29  L.  ed.  152,  5  Sup.  Ct.  Rep.  by  the  interpretation,  made  by  the 
860;  Thommesen  v.  Whitmll,  21  courts  of  the  state  in  which  the  in- 
Blatchf.  45,  12  Fed.  891;  The  State  jury  occurred,  of  the  common-law 
of  Alabama,  17  Fed.  847.  rule  with  respect  to  fellow  servants, 

In  the  foregoing  cases  the  injury  or  the  question  as  to  who  are  fellow 
arose  from  collisions;  but  the  rule  servants,  but  would  follow  its  own 
has  been  applied  in  other  cases.  See  interpretation  of  such  rule.  The 
The  Brantford  City,  29  Fed.  373;  same  court,  in  the  previous  case  of 
Elder  Dempster  Shipping  Go.  v.  Atlanta  &  C.  Air  Line  R.  Go.  v.  Tan- 
Pouppirt,  60  C.  C.  A.  500,  125  Fed.  ner,  68  6a.  384,  took  the  contrary 
732.  See  also  post,  §  480d,  notes  5  position,  holding  that  the  rule,  as 
and  6.  interpreted  by  the  courts  of  the  state 

liHough  V.  Texas  £  P.  B.  Co.  100  where  the  injury  occurred,  should 
U.  S.  213,  25  L.  ed.  612;  Baltimore  prevail. 

rf  0.  R.  Co.  v.  Bough,  149  U.  S.  378,  In  Cincinnati,  H.  &  D.  B.  Co.  v. 
37  L.  ed.  778,  13  Sijp.  Ct.  Rep.  914;  McMullen,  117  Ind.  439,  10  Am.  St. 
'Northern  P.  R.  Go.  v.  Mase,  11  C.  C.  Rep.  67,  20  N.  E.  287,  and  McMaster 
A.  63,  27  U.  S.  App.  238,  63  Fed.  v.  Illinois  C.  B.  Co.  65  Miss.  264,  7 
114;  Louisville  &  N.  B.  Co.  v.  Stuber,  Am.  St.  Rep.  653,  4  So.  59,  the  rule, 
54  L.  R.  A.  696,  48  C.  C.  A.  149,  108  as  held  at  the  forum,  was  applied. 
Fed.  934;  Pennsylvania  Co.  v.  Fish-  but  this  was  upon  the  ground  that 
ach,  59  C.  C.  A.  269,  123  Fed.  465.  the  rule  of  the  place  where  the  acci- 
Many  other  Federal  decisions  to  the  dent  occurred  was  not  proved, 
same  effect  might  be  cited,  if  neces-  ig  Thus,  the  New  Hampshire  su- 
gary, preme   court,  in  Leasotte  v.  Boston 

16  Thus,  Missouri,  K.  &  T.  B.  Co.  d  M.  B.  Co.  70  N.  H.  5,  45  Atl.  1084, 
V.  Thompson,  11  Tex.  Civ.  App.  658,  said  that  th?  rule  of  the  United 
33  S.  W.  718,  upon  this  theory,  ap-  States  Supreme  Court,  that  it  will 
plied  the  common-law  rule  as  held  adopt  its  own  construction  of  the 
in  Texas  with  respect  to  the  assump-  common  law,  has  no  application  to 
tion  of  risks,  though  the  injury  oc-  an  action  in  a  court  of  New  Hamp- 
curred  in  Kansas  where  the  rule  is  shire  for  personal  injuries  sustained 
differently  interpreted.  in    Massachusetts,     since    the    New 

So,  the  court  in  Krogg  v.  Atlanta  Hampshire  court  has  no  co-ordinate 
cf  W.  P.  B.  Co.  77  Ga.  202,  4  Am.  St.  jurisdiction  with  the  courts  of 
Rep.  79,  held  that  it  was  not  bound   Massachusetts. 
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tion  does  not  apply  so  far  as  the  rights  of  the  parties  are  af- 
fected by  a  statute  of  the  other  state;  and  even  the  Federal 
courts  wiU  respect  such  statutes  and  the  decisions  of  the  local 
courts  construing  the  same.-^'' 

Matters  that  relate  to  the  remedy,  rather  than  to  the  sub- 
stance of  the  right,  are,  of  course,  governed  by  the  law  of  the 
forum.  Thus,  the  necessity  of  penal  proceedings,^®  or  of  an 
attempt  to  procure  a  compromise,'^®  as  a  condition  precedent 
of  the  right  to  recover  damages  in  a  civil  suit  for  a  tort,  is  to 
be  determined  by  the  lex  fori,  rather  than  the  lex  loci  delicti. 
The  burden  of  proof  and  the  quantum  of  evidence  requisite  to 
a  recovery  are  likewise  regulated  by  the  law  of  the  forum.  ^^ 

In  lHjus  V.  Chicago,  M.  &  St.  P.  B.  ligence  of  a  coemployee  in  Missis- 
Co.  47  Minn.  92j  49  N.  W.  527,  where  sippi,  upon  the  ground  that  the  stat- 
the  decisions  of  the  courts  of  the  ute  of  Mississippi  did  not  permit  re- 
other  state  with  respect  to  fellow  covery  for  the  negligence  of  a  co- 
servants   were   followed,   the  subject  employee. 

was  governed  by  statute.  In  the  fol-  i^'ijforthern  P.  R.  Co.  v.  Mase,  11 
lowing  cases,  however,  the  prece-  C.  C.  A.  63,  27  U.  S.  App.  238,  63 
dents,  established  by  the  decisions  of  Fed.  114. 

the  courts  of  the  state  in  which  the  So,  in  Krogg  v.  Atlanta  &  W.  P. 
injury  occurred,  upon  the  question  B.  Co.  77  Ga.  202,  4  Am.  St.  Rep. 
as  to  who  are  fellow  servants,  were  79,  supra,  note  15,  it  was  conceded 
followed,  although  the  question  that,  when  the  construction  of  a  stat- 
turned  on  common-law  principles:  ute  of  the  place  where  the  injury  oc- 
Walsh  V.  'Sew  York  &  N.  E.  B.  Co.  curred  is  involved,  the  court  of  the 
160  Mass.  571,  39  Am.  St.  Rep.  514,  forum  will  follow  the  construction 
36  N.  E.  584;  Chicago  &  N.  W.  B.  placed  on  the  statute  by  the  courts 
Co.  V.  Twite,  44  111.  App.  535;  Vo-  of  the  other  state. 
shefskey  v.  Billside  Coal  &  I.  Co.  21  i-SScott  v.  Seymour,  1  Hurlst.  &, 
App.  Div.  168,  47  N.  Y.  Supp.  386;  0.  219,  32  L.  J.  Exch.  N.  S.  61,  9  Jur. 
AlecooMder  v.  Pennsylvania  Co.  48  N.  S.  522,  8  L.  T.  N.  S.  511,  11  Week. 
Ohio  St.  623,  30  N.  E.  69;  Nashville,  Rep.  169;  South  Carolina  B.  Co.  v. 
C.  &  St.  L.  B.  Co.  V.  -Foster,  10  Lea,  Nia>,  68  Ga.  572. 

351;  Eingartner  v.  Illinois  Steel  Co.  ^^Evey  v.  Mexican  0.  B.  Co.  38  L. 
94  Wis.  70,  34  L.  R.  A.  503,  59  Am.  R.  A.  387,  26  C.  C.  A.  407,  52  U.  S. 
St.  Rep.  859,  68  N.  W.  664.  App.  118,  81  Fed.  294. 

In  Kahl  v.  Memphis  &  G.  B.  Co.  ^OBichmond  &  D.  B.  Co.  v.  Mitch- 
85  Ala.  337,  10  So.  661,  the  court  re-  ell,  92  Ga.  77,  18  S.  E.  290;  Qeoghe- 
fused  to  entertain  an  action  for  the  gan  v.  Atlas  S.  S.  Co.  3  Misc.  224,  22 
death  of  an  employee  due  to  the  neg-  N.  Y.  Supp.  749. 
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The  question  whether  a  rebuttable  presumption  of  negligence 
arises  from  the  occurrence  of  an  accident  is  determined  by  the 
law  of  the  forum ;^^  but  the  rule  is  undoubtedly  otherwise 
with  respect  to  conclusive  presumptions  of  law.  Presumptions 
of  the  former  class  clearly  relate  to  the  remedy,  but  those  of 
the  latter  class  seem  clearly  to  relate  to  the  substance  of  the 
right 

478c.  Damages  for  tort. — The  elements  and  measure  of  dam- 
ages for  a  tort,  statutory  or  nonstatutory,  are  generally  re- 
garded as  matters  of  substance,  rather  than  of  remedy.^     Ac- 

21  The  statute  of  a  state  in  which  the  statute  was  construed  to  apply 
an  injury  was  sustained  which  raises  only  to  railroad  corporations,  part 
a  presumption  of  negligence  on  the  of  whose  line  was  within  the  state, 
part  of  the  defendant  from  the  oc-  The  ground  of  the  decision,  which  is 
■currence  of  the  accident  pertains  to  that  the  statutory  provision  merely 
the  remedy,  and  does  not  govern  prescribes  a  rule  of  evidence  which 
where  the  action  is  brought  in  an-  pertains  to  the  remedy,  would  sup- 
other  state.  Smith  v.  Wabash  B.  port  a  similar  decision  as  applied  to 
■Oo.  141  Ind.  92,  40  N.  E.  270;  John-  a  company  no  part  of  whose  line  was 
■son  V.  Chicago  &  N.  W.  B.  Co.  91  within  the  state,  if  the  statute  itself 
Iowa,  248,  59  N.  W.  66;  Helton  v.  were  not  limited  to  companies,  part 
Alabama  Midland  B.  Co.  97  Ala.  275,  of  whose  lines  is  within  the  state. 
12  So.  276;  Jones  v.  Chicago,  St.  P.  See  also,  upon  this  general  sub 
M.  &  0.  B.  Co.  80  Minn.  488,  49  L.  jeet,  post,  §§  782  and  782a. 
R.  A.  640,  83  N.  W.  446.  i  In  Dyke  v.  Erie  B.  Co.  45  N.  Y. 

Pennsylvania    Co.   v.   MoCann,    54  113,  6  Am.  Rep.  43,  the  court  said: 

Ohio  St.  10,  31  L.  R.  A.  651,  56  Am.  "The  damages  to  which  a  party  is 

St.  Rep.  695,  42  N.  E.  768,  Affirming  entitled  upon  the  breach    of   a   con- 

10  Ohio  C.  C.  139,  held  that  a  provi-  tract,  or  violation  of  a  duty  growing 

sion  of  the  Ohio  statute  which  makes  out  of  a  contract,  and  the  rule  and 

proof  of  defects  prima  facie  evidence  measure  of  damages,  pertain  to  the 

of  negligence  on  the  part  of  a  rail-  right,  and  not  to  the  remedy.     It  is 

road  company  in  an  action  by  an  em-  a  matter  of  substance  and  the  princi- 

ployee,  or  his  legal  representatives,  pal  thing  sought,  and  not  a  mere  in- 

against  such   company  for   damages  cident  to  the  remedy  for  the  princi- 

on  account  of  injuries,  governed  in  pal  thing." 

an  action  by  a  nonresident  of  Ohio       In  Banna  v.  Grand  Trunk  R.  Go. 

against  a  railroad  corporation  of  an-  41  111.  App.  116,  the  court  said:    "It 

other  state  for  an  injury  received  in  is  the  right  given  by  the  foreign  law 

another  state,  where  part  of  the  line  to  its  full  value  and  extent  as  cre- 

of  the  road  was  in  Ohio.     The  latter  ated  by  said  foreign  law,  that  our 

qualification  is  made  merely  because  courts  by  comity  will  enforce." 
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cording  to  the  usual  criterion,  therefore,  they  should  be  deter- 
mined by  the  lex  loci  delicti,  rather  than  the  lex  fori;  and  most 
of  the  cases  in  which  the  question  has  been  presented  have  so 
held  or  assumed.     Thus,  the  limit  or  amount  of  recovery^  and 

In  Pullman  Palace  Car  Co.  v.  Loao-  licto  for  injuries  to  persons  or  prop- 

rence,  74  Miss.  782,  22  So.  53  (an  ac-  erty    (to  which   class  this  belongs) 

tion  in  Mississippi  against  a  railroad  the  right  to  recover,  and  the  limit  of 

company  for  injuries  sustained  in  II-  the  amount  of  the  judgment,  are  de- 

linois  during  transportation  between  termined  and  governed  by  the  laws 

Chicago  and  New  Orleans),  the  court  of  the  place   where  the  injury  waa 

said:     "We  need  hardly  say  that  the  done." 

law  of  the  state  of  Illinois  is  that  to       The  Iowa  supreme  court,  in  dis- 

which    we    must    look   to  ascertain  cussing,  in  Hyde  v.  Wabash,  8t.  L. 

whether  a  cause  of  action  is  shown,  d  P.  R.  Co.  61   Iowa,  441,  47  Am. 

and    to     determine   the    extent   and  Rep.  820,  16  N.  W.  351,  the  question 

measure   of  the   recovery   sought,   if  as  to  what  law  governed  the  surviv- 

iippellce  was   entitled  to  recover  at  al  of  a  cause  of  action  for  personal 

all."  injuries    resulting    in     death,    said: 

Dorr  Cattle  Co.  v.  Des  Moines  Nat.  "In  some  states  the  measure  of  lia- 

Bank  (Iowa)  98  N.  W.  918,  however,  bility  is  fixed;   in  others  it  is  lim 

holds  that  the  measure  and  items  of  ited;  in  others  still,  as  in  this  state, 

damages  pertain  to  the  remedy,  and  it  is  unlimited.     This  consideration 

are  therefore  to  be  determined  by  the  alone  would  be  a.  strong  reason  for 

lex  fori,  rather  than  the  lex  lod  de-  allowing  a  recovery  only  in  accord- 

licti,  except  when,  as  in  the  case  of  ance  with  the  law  of  the  place  of  the 

statutory  torts,  the  remedy  has  been  injury." 

created   inferentially   or   directly   by       In  Dale  v.  Atchison,  T.  &  8.  F.  B. 

statute  with  the  right,  and  has  be-  Co.  57   Kan.   601,  47   Pac.   521,  the 

come  a  part  of  it.  court,    in    discussing     the     question 

2  The   limit   of   recovery   fixed   by  whether  the  courts  of  Kansas  could 

the  law  of  the  forum  does  not  apply  entertain  an  action  upon  a  cause  of 

to  an  action  for  the  n^ligent  killing  action   for    death   arising  under  the 

of  a  person,  based  upon  a  statute  of  statute  of  New  Mexico,  which  fixes  a 

another  state  or  country,  but  the  law  definite    amount    of    damages,    said, 

of  the  latter  governs  in  that  respect,  as  if  it  were  an  untenable  position, 

Northern  P.  R.  Co.  v.  Bdbcoch,  154  that  if  the  court  were  to  attempt  the 

L'.  S.  190,  38  L.  ed.  958,  14  Sup.  Ct.  enforcement  of  the   statute  of  New 

Rep.  978;  Banna  v.  Grand  Trunk  R.  Mexico  to  the  extent  to  which  it  is 

Co.  41  111.  App.  116.  compensatory  only,  it  would  find  it- 

So,  in  St.  Louis,  I.  M.  &  8.  R.  Go.  self  in  the  position  of  having  to  re- 

V.  Brown,  67  Ark.  295,  54  S.  W.  865,  sort  to  that  statute  to  create  the  lia- 

although    no    question     as     to    the  bility,  and  then  measure  that  liabil- 

amount,  as    distinguished    from    the  ity  by  the  principles  obtaining  in  the 

right,  of  recovery  was  involved,  the  state  of  the  forum, 
court  said:     "In   all   actions   ex  de-       In  Louisville  <S  N.  R.  Co.  v.  Whit- 
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the  elements  or  items  of  damages^  are,  in  general,  to  be  deter- 
mined by  the  lex  loci  delicti,  rather  than  the  lex  fori.     This 

loxo,  105  Ky.  1,  41  L.  R.  A.  614,  43  87  Hun,  406,  34  N.  Y.  Supp.  358,  and 

S.  W.  711,  the  question  was  simply  Isola  v.  Weber,  147  N.  Y.  329,  41  N. 

as   to  what  law  governed   with  re-  E.  704,  which  rest  upon  the  theory 

spect  to  contributory  negligence,  but  that  the  limit  upon  the  amount  of 

the  court  said  that  the  law  of  Ten-  recovery  imposed  by  the  statute  of 

neasee,  where  the    cause    of    action  New  York  pertained  to  the  substan- 

arose,  must  govern  in  fixing  the  lia-  tive    right,  and    not    merely  to  the 

bility  and  the  quantum  of  recovery,  remedy. 

In  Dylce  v.  Erie  B.  Co.  45  N.  Y.  So,  in  Kiefer  v.  Grand  Trwnh  R. 

113,  6  Am.  Rep.  43   (supra,  note  1),  Go.  12  App.  Div.  28,  42  N.  Y.  Supp. 

the   court  held    that    a    statute   of  171,    Affirmed,    without    opinion,  in 

Pennsylvania  limiting  the  amount  of  153  N.  Y.  688,  48  N.  E.  1105,  it  was 

recovery    for    personal    injuries    did  held   that  a   provision  of  the   same 

not  apply  to  an  action  in  New  York  section  of  the  Code  of  Civil  Proce- 

for  personal  injuries  sustained  by  a  dure   which   imposed   the  maximum 

passenger     while     passing     through  limit,  requiring  the  clerk  to  add  in- 

Pennsylvania ;    but    the    decision    is  terest  from  the  time  of  the  decedent's 

upon  the  ground  that  the  law  of  New  death,  did  not  apply  to  an  action  in 

York,  as  the  lex  loci  contractus,  gov-  New  York  upon    a    cause   of   action 

erned,  and,  as  shown  in  note  1,  it  arising  under  a  foreign  statute,  since 

was  expressly  stated  that  the  amount  it  was  a  matter  of  substantive  right, 

of  recovery  related  to  the  substance,  and  not  a  matter  of  remedy.     The  af- 

and  not    to    the    remedy.     Lyons  v.  firmance  of  this  decision  by  the  court 

Erie  R.  Go.  57  N.  Y.  489,  is  to  the  of  appeals  is,  perhaps,  not  necessa- 

same  effect.  rily  inconsistent  with  the  dietum  in 

There  is  a  dictum  in  Wooden  v.  the  Wooden  Case,  since  the  defend- 
Western  N.  T.  d  P.  R.  Co.  126  N.  Y.  ant  in  the  Kiefer  Gase  was  not  a  do- 
10,  13  L.  R.  A.  458,  22  Am.  St.  Rep.  mestie  corporation  of  New  York. 
803,  26  N.  E.  1050,  to  the  effect  that  The  subsequent  cases,  however,  seem 
the  amount  of  recovery  for  the  neg-  to  have  destroyed  the  foundation 
ligent  killing  of  a  person  pertains  to  upon  which  the  dictum  rested,  name- 
the  remedy  and  is  governed  by  the  ly,  that  the  statutory  limit  pertains 
lex  fori.  This  was  said,  however,  in  to  the  remedy,  rather  than  the  sub- 
reply  to  an  objection  to  the  juris-  stantive  right. 

diction   based   upon   the   dissimilari-  In  Ohio  it  is  provided  by  statute 

ties  of  the  statutes  of  the  two  juris-  (Ohio  Rev.  Stat.  §  6134a,  adopted  in 

dictions  in  respect  to  damages;  and,  1894)  that  in  an  action  in  that  state 

moreover,  it  was  limited  to  actions  for  death  caused  in  another  state  the 

against     New     York      corporations,  damages  shall  not  exceed  the  amount 

While  the  dictum  has  never  been  ex-  authorized    to    be     recovered   for   a 

pressly  repudiated  by  the  courts  of  wrongful  neglect  or  default  in  Ohio 

Nftw  York,  its  weight  has  been  seri-  causing  death. 

ously   impaired  by  the  decisions   in  s  This  is  obviously  true  so  far  as 

O'ReilJy  v.  Utah,  N.  do  G.  Stage  Go.  compensatory  damages  are  concerned. 
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general  rule,  however,  is  subject  to  the  same  broad  exception, 
based  upon  the  public  policy  of  the  forum,  as  the  general  prin- 
ciple that  the  court  of  one  state  or  country  will  take  jurisdic- 
tion of  a  cause  of  action  for  tort  created  by  the  laws  of  an- 
other. Eundamental  dissimilarities  between  the  laws  of  the 
two  jurisdictions  with  respect  to  the  amount  or  elements  of 
damages  may  be  regarded  as  sufficient  to  defeat  the  jurisdic- 
tion altogether;*  but  if  the  party  bringing  the  action  is  will- 
ing to  forego  such  part,  or  such  items,  of  the  damages  allowed 
by  the  foreign  laws  as  are  contrary  to  the  public  policy  of  the 
forum,  and  to  ask  for  only  such  part  and  such  items  as  are 
consistent  with  such  public  policy,  there  seems  to  be  no  objec- 
tion to  entertaining  the  action  in  that  form,'*     It  will  be  ob- 

Thus,  while  the  court  in  Oray  v.  It  is  intimated  in  Biggins  v.  Oen- 
Western  TJ.  Teleg.  Co.  108  Tenn.  39,  tral  N.  E.  &  W.  B.  Co.  155  Mass. 
5e  L.  R.  A.  301,  91  Am.  St.  Rep.  706,  176,  31  Am.  St.  Rep.  544,  29  N.  E. 
64  S.  W.  1063,  applied  the  law  of  534,  that  the  amount  of  damages  and 
Tennessee  to  an  action  for  delay  in  the  allowance  of  exemplary  or  vin- 
delivery  of  a  telegram  sent  from  an-  dictive  damages  are  to  be  determined 
other  state  to  a  point  in  Massachu-  in  accordance  with  the  lex  fori, 
setts,  the  decision  is  not  upon  the  rather  than  the  lex  looi  delicti. 
ground  that  the  leai  fori  governs.  There  has  been  a,  tendency  in  Massa- 
but  upon  the  ground  that  the  action  chusetts,  however,  contrary  to  the 
was  ex  delicto,  and  in  this  view  great  weight  of  authority,  to  refer 
Tennessee  was  the  locus  delicti,  since  all  questions  of  damages  to  the  lex 
the  delay  occurred  in  that  state.  It  fori.  See  ante,  §  427q. 
is  assumed  that  if  the  action  had  Louisville  &  N.  R.  Co.  v.  Oraham, 
been  ex  contractu,  the  law  of  Ten-  98  Ky.  689,'  34  S.  W.  229,  applied  the 
nessee  would  not  have  applied,  thus  measure  of  damages  prescribed  by 
showing  that  the  question  was  re-  the  decisions  in  Alabama  {locus  Re- 
garded as  one  of  substance,  and  not  licti),  though  the  same  elements  of 
of  remedy  merely.  damage  are  not  estimated  in  a  recov- 

So,  vindictive  or  exemplary  dam-  ery  in  Alabama  as  in  Kentucky, 

ages,  in    addition    to    compensatory  <  See  post,  §  480b,  notes  8  and  9. 

damages,  permitted  by  the   lex   looi  5  The  provision  of  the  law  of  Mex- 

delicti,  may    be    recovered    although  ico  authorizing  a  judge,  in  an  action 

not  allowed  by  the   lex  fori.    Bruce  for  personal  injuries  on  account  of 

v.  Cincinnati  B.  Co.  83  Ky.  174;  II-  negligence,  to  award,  in  addition  to 

linois  0.  B.  Co.  v.  Crudup,  63  Miss,  the  damages  sustained,  as  extraordi- 

291 ;  Pullman  Palace  Car  Co.  v.  Lam-  nary  indemnity;  any  sum  he  may  de- 

rence,  74  Miss.  782,  22  So.  53.  termine,    considering   the   social   po- 
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served,  however,  that  while  this  exception  may  operate  to  deny 
a  particular  element  or  item  of  damages  allowed  by  the  for- 
eign law,  it  does  not  operate  to  give  an  element  or  item  that  is 
denied  by  the  foreign  law  but  allowed  by  the  lex  fori;  hence 
the  practical,  as  well  as  theoretical,  distinction  between  this 
exception  and  the  doctrine  that  the  lex  fori  governs  with  re- 
spect to  damages. 

The  general  principle  that  the  lex  loci  delicti  governs  with 
respect  to  the  damages  is  also  subject  to  the  exception  that  the 
court  of  one  state  or  country  will  not  enforce  a  penalty  created 
by  the  laws  of  another.  If  the  foreign  statute  merely  imposes 
a  penalty  and  creates  no  other  liability,  jiirisdiction  of  the  ac- 
tion will  be  denied  altogether,^  and  if  it  creates  an  additional 
liability  the  action  may  be  entertained ;  but  so  far  as  the  dam- 
ages allowed  are  penal  they  cannot  be  recovered. '  Neither  can 
the  penalty  imposed  by  the  law  of  the  forum  be  recovered  in 

sition  of  the  party  injured,  does  not  load  company  for  killing  cattle.  The 

constitute  any  reason  why  a  court  in  plain  implication  is  that,  if  the  ac- 

this  country  should  not  entertain  an  tion   could   have  been   treated  as  a. 

action    for    negligence    occurring    in  transitory  one  for  single  damages,  it 

Mexico,  when  it  is  not  asked  to  give  could  have  been  maintained, 
such  extraordinary  indemnity.    Evey       See  also  post,  §  480a,  note  1. 
V.  Mexioan  C.  R.  Co.  38  L.  R.  A.  387,       '  It  was  held  in  Taylor  v.  Western 

26  C.  C.  A.  407,  52  U.  S.  App.  118,  U.  Teleg.  Go.  95  Iowa,  740,  64  N.  W. 

81  Fed.  294.  660,  that  the  damages  recoverable  in 

6  The  courts  of  one  state  will  not  an  action  in  Iowa  for  delay  in  trans- 
entertain  an  action  brought  under  a  mitting  a  telegram  between  two 
penal  statute  of  another  state  against  points  in  South  Dakota  could  not  in- 
a.  common  carrier  for  unjust  and  un-  elude  an  amount  which  the  South 
lawful  discrimination  against  the  Dakota  statute  allows  by  way  of  pen- 
plaintiff,  notwithstanding  that  a  alty  in  addition  to  the  actual  dam- 
common  carrier  would  be  liable  at  ages  sustained.  This  was  an  action 
common  law  for  such  discrimination,  generally  for  the  recovery  of  dam- 
Langdon  v.  New  York,  L.  E.  &  W.  R.  ages,  and  not  merely  for  the  recov- 
Go.  58  Hun,  122,  11  N.  Y.  Supp.  514.  ery  of  a  penalty.     The  judgment  be- 

In  Bettys  v.  Milwaukee  &  St.  P.  R.  low,  which  covei-ed  both  the  amount 

Co.  37  Wis.  323,  the  supreme  court  of  the  actual  damages  and  penalty, 

of  Wisconsin  refused  to  entertain  an  was  reduced  on  appeal  by  the  amount 

action  under  the  Iowa  statute  to  re-  of  the  penalty, 
cover   double   damages   from   a  rail- 
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an  action  based  on  a  tort  occurring  elsewhere,  unless  it  is,  in 
express  terms,  extended  to  such  torts.® 

479.  No  remedy  for  representatives  of  deceased  unless  given 
by  both  laws. — In  conformity  with  the  rule  just  stated,  it  has 
been  frequently  held,  under  statutes  giving  the  personal  rep- 
resentatives of  a  deceased  person  an  action  for  damages  against 
those  by  whom  his  death  was  caused,  that  unless  such  survivor- 
ship is  given  in  the  state  where  the  tort  was  committed,  the 
representatives  of  the  deceased  cannot  maintain  an  action  in  a 
state  where  such  survivorship  is  allowed.^  Nor,  when  the  locus 
delicti  gives  such  remedy,  can  administrators  sue  on  it  in  an- 
other state  where  the  remedy  is  not  given.  ^ 

480.  Nor  will  one  state  enforce  in  this  respect  another's  penal 
laws. — Nor,  even  supposing  a  statute  exists  in  the  forum  mak- 
ing such  misconduct  justiciable,  will  a  foreign  law  to  the  same 
purport  be  enforced.  The  foreign  statute,  being  penal,  can 
have  no  extraterritorial  application.^ 

iUogers  v.  Western  V.  Teleg.  Go.  In  State  vse  of  Allen  v.  Pittsburgh 
122  Ind.  395,  17  Am.  St.  Rep.  373,  24  <^  0.  B.  Co.  45  Md.  41,  the  defendant 
K  K  157.  Jones  v.  m.eUty  Loo.  ,  Td  VrgTartly  rPennVlvll" 
T.  Co.  7  S.  D.  122,  63  N.  W.  553.  and   partly   in   Maryland,    and   was 

chartered  by  the  laws  of  both  states, 
iMackay  v.  Central  R.  Co.  14  and  the  deceased,  who  resided  in 
Blatchf.  65,  4  Fed.  617;  Needham  v.  Maryland,  and  was  employed  by  it, 
Grand  Trunk  B.  Co.  38  Vt.  294;  was  killed  by  an  accident  occurring 
Whitford  v.  Panama  B.  Co.  23  N.  Y.  in  Pennsylvania.  The  court  held 
465,  3  Duer,  67;  Crowley  v.  Panama  that  the  statute  did  not  apply  to  the 
B.  Co.  30  Barb.  99;  Beach  v.  Bay  case  of  a  wrongful  act  or  neglect  oe- 
State  B.  B.  Co.  30  Barb.  433;  State  eurring  in  another  state,  and  that  it 
use  of  Allen  v.  Pittsburgh  &  C.  B.  was  immaterial  that  the  deceased 
Go.  45  Md.  41 ;  Behna  B.  &  D.  B.  Co.  was  a  citizen  of  Maryland  at  the 
V.  Locy,  43  Ga.  461 ;  Western  &  A.  B.  time  of  his  death.  See  post,  §  480b. 
Go.  V.  Btrong,  52  Ga.  461;  Great  ^Woodward  v.  Michigan  8.  £  N.  I, 
Western  B.  Co.  v.  Miller,  19  Mich.  B.  Co.  10  Ohio  St.  121 ;  McCarthy  v. 
305;  'Nashville  &  G.  R.  Co.  v.  Eakin,  Chicacio,  B.  I.  &  P.  B.  Go.  18  Kan. 
6  Coldw.  582.  46,  26  Am.  Rep.  742.     Ante,  %  4. 

The  right  of  action  based  on  death  In  McCarthy  v.  Chicago,  B.  I.  & 
by  negligence  can  only  be  maintained  P.  B.  Co.  the  deceased,  an  inhabitant 
in  the  state  making  such  acts  unlaw-  of  Kansas,  was  injured  in  the  state 
ful.  "At  least,"  says  Rapello,  J.,  in  of  Missouri  by  the  wrongful  acts  of 
McDonald  v.  Mallory,  77  N.  Y.  550,  a  railway  company  operating  a  rail- 
33  Am.  Rep.  664,  "without  proof  of  road  in  the  latter  state,  and  was 
the  existence  of  a  similar  statute  in  brought  to  Kansas,  where  he  died 
the  place  where  the  wrong  was  com-  from  the  effect  of  such  wrongful 
mitted."     See  post,  §  480d.  acts.     It  was  held  that  the  personal 

^Richardson  v.  Wew  York  G.  B.  representative  of  the  intestate,  ap- 
Go.  98  Mass.  85;  Woodard  v.  Michi-  pointed  under  the  laws  of  Kansas, 
gan  B.  &  N.  I.  B.  Co.  10  Ohio  St.  121.   could  not  maintain  an  action  there- 
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480a.  Statutory  tort;  transitory  character. — A  statute  creat- 
ing a  pecuniary  liability  for  the  intentional  or  negligent  kill- 
ing of  a  person  may  undoubtedly  be  so  framed  as  to  be  penal, 
even  if  the  recovery  inures  to  the  relatives  or  next  of  kin  of 
the  deceased;  and  in  that  case  the  cause  of  action  is  not  tran- 
sitory, and  will  not  be  enforced  by  the  courts  of  another  state 
or  country.  Thus,  it  has  been  held  that  a  statute  which  im- 
poses a  minimum  liability,  whether  the  persons  to  whose  bene 
fit  the  recovery  inures  sustain  any  damage  by  the  death  of  the 
deceased  or  not,  and  apportions  the  liability  above  the  mini- 
mum, not  according  to  the  damages  sustained  by  such  persons, 
but  according  to  the  degree  of  the  wrongdoer's  fault,  is  penal, 
and  that  the  cause  of  action  created  thereby  cannot  be  enforced 
in  another  state.  ^ 

But  it  is  now  established  by  the  overwhelming  weight  of 
authority  that  a  statute  creating  a  cause  of  action  for  the  dam- 
ages sustained  by  the  relatives  or  next  of  kin  of  the  deceased 
is  not  penal,  and  that  the  cause  of  action  is  transitory,  and  may 
therefore  be  enforced  in  any  state  or  country  whose  public 
policy  is  not  opposed  to  the  recognition  and  enforcement  there- 
for in  this  state  against  the  railway  wife,  or  children  of  deceased,  has 
company.  been  held  to  be  penal  and  nonenforce- 

See  further,  as  to  these  cases,  post,   able  outside  of  the  state  in  which  it 

5  480a   note  2.  ^as  enacted.       Marshall  v.  Wabash 
lO'Beilly  v.  New  York  &  N.  E.  B.   ^-  0°-  46  Fed.  269;  Dale  v.  Atchison, 

Co.  16  R.  I.  388,  5  L.  R.  A.  364,  6  L.  T.  &  8.  F.  R.  Co.  57  Kan.  601,  47  Pac. 

E.  A.  719,  17  Atl.  171,  906,  19  Atl.  521;    Matheson  v.  Kansas   City,  Ft. 

244;  Adams  v.  Fitchlurg  B.  Go.  67  ^-  <^  ^-  ^-  Go.  61  Kan.  667,  60  Pac. 

Vt.  76,  48  Am.  St.  Rep.  800,  30  Atl.  747. 

687.     A  contrary  view,  however,  was       -And  a  statute  providing  that  the 

taken  of  the  same  statute  in  Boston  wrongdoer  shall  be  "fined"  a  speci- 

6  M.  R.  Co.  V.  Surd,  56  L.  R.  A.  193,  fied  sum,  and  be  liable  to  any  party 
47  C.  C.  A.  615,  108  Fed.  116.  See  injured  for  damages  sustained,  is  a 
note  to  latter  case  in  56  L.  R.  A.  193.  penal  statute  even  in  the  respect  in 

So,  a  statute  providing  that  the  which  it  allows  damages  for  inju- 
wrongdoer  shall  "forfeit  and  pay"  a  ries.  Vcm  Camp  v.  Aldrioh,  5  Ohio 
specified    sum    to    the    husband,  or  Dec.  Iteprint,  92. 
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■of.^     Nor  does  the  fact  that  the  act  or  omission  which  lies  at 
±he  foundation  of  the  cause  of  action  is  criminal  by  tiie  law  of 

Wemiick  v.  Central  R.  Co.  103  U.  ¥.  Y.  06  P.  B.  Co.  126  N.  Y.  10,  13 
S.  11,  26  L.  ed.  439;  Texas  &  P.  B.  L.  R.  A.  458,  22  Am.  St.  Rep.  803,  26 
Go.  V.  Cox,  145  U.  S.  593,  36  L.  ed.  N.  E.  1050;  Vsher  v.  West  Jersey 
829,  12  Sup.  Ct.  Rep.  905;  'Northern  B.  Go.  126  Pa.  206,  4  L.  R.  A.  261, 
P.  R.  Co.  V.  Babcook,  154  U.  S.  190,  12  Am.  St.  Rep.  863,  17  Atl.  597; 
38  L.  ed.  958,  14  Sup.  Ct.  Rep.  978;  Gardner  v.  New  York  &  N.  E.  B.  Co. 
Mewart  v.  Baltimore  &  0.  B.  Co.  168  17  R.  I.  790,  24  Atl.  831 ;  Nashville 
U.  S.  445,  42  L.  ed.  537,  18  Sup.  Ct.  <£  C.  R.  Co.  v.  Spraylerry,  9  Heisk. 
Rep.  105;  Holmes  v.  Oregon  &  C.  B.  852,  8  Baxt.  341,  35  Am.  Rep.  705; 
€0.  6  Sawy.  262,  5  Fed.  75;  Van  Nashville,  G.  &  St.  L.  R.  Co.  v.  Fos- 
Doren  v.  Pennsylvania  R.  Co.  35  C.  ter,  10  Lea,  351 ;  McLeod  r.  Con- 
•C.  A.  282,  93  Fed.  260;  Burrell  v.  necticut  &  P.  Rivers  B.  Go.  58  Vt. 
Fleming,  47  C.  C.  A.  598,  109  Fed.  727,  6  Atl.  648;  Nelson  v.  Chesa- 
489;  Evey  v.  Mescican  C.  R.  Co.  38  peahe  &  0.  R.  Co.  88  Va.  971,  15  L. 
L.  R.  A.  387,  26  C.  C.  A.  407,  52  U.  S.  R.  A.  583,  14  S.  E.  838;  Bain  v. 
App.  118,  81  Fed.  294;  Mexican  C.  Northern  P.  R.  Co.  (Wis.)  98  N.  W. 
R.  Co.  V.  Marshall,  34  C.  C.  A.  133,  241. 

91  Fed.  933;  Law  v.  Western  B.  Co.  The  eases  of  McCarthy  v.  Chicago, 
■31  Fed.  817 ;  Bt.  Louis  &  8.  F.  B.  R.  I.  &  P.  R.  Co.  18  Kan.  46,  26  Am. 
Co.  V.  Brown,  62  Ark.  254,  35  S.  W.  Rep.  742 ;  Taylor  v.  Pennsylvania  Go. 
225;  Alabama  G.  8.  R.  Go.  v.  Ful-  78  Ky.  348,  39  Am.  Rep.  244;  Rioh- 
Shum,  87  Ga.  263,  13  S.  E.  649;  Chi-  ardson  v.  New  York  G.  R.  Co.  98 
cago  &  E.  I.  R.  Co.  v.  Rouse,  178  111.  Mass.  85;  Vawtw  v.  Missowi  P.  R. 
132,  44  L.  R.  A.  410,  52  N.  E.  951;  Go.  84  Mo.  679,  54  Am.  Rep.  105; 
Shedi  V.  Moron,  10  111.  App.  618;  and  Woodard  v.  Michigam  8.  &  N.  I. 
Burns  v.  Grand  Rapids  £  I.  R.  Co.  R.  Co.  10  Ohio  St.  121,  have  frequent- 
113  Ind.  169,  15  N.  E.  230;  Morris  v.  1/  been  cited  as  authority  for  the 
Chicago,  R.  I.  &  P.  R.  Co.  65  Iowa,  proposition  that  such  a  statute  is 
727,  54  Am.  Rep.  39,  23  N.  W.  143;  penal,  and  for  that  reason  will  not 
Higgins  v.  Central  N.  E.  &  W.  R.  Co.  be  enforced  outside  of  the  jurisdic- 
155  Mass.  176,  31  Am.  St.  Rep.  544,  tion  in  which  it  was  enacted.  These 
29  N.  E.  534;  Myers  v.  Chicago,  St.  cases,  however,  do  not  warrant  any 
P.  U.  &  0.  R.  Co.  69  Minn.  476,  65  such  broad  proposition,  but  merely 
Am.  St.  Rep.  579,  72  N.  W.  694;  hold  that  such  action  cannot  be  main- 
Herrick  v.  Minneapolis  &  St.  L.  R.  tained  by  a  personal  representative 
■Go.  31  Minn.  11,  47  Am.  Rep.  771,  appointed  at  the  forum.  The  sound- 
16  N.  W.  413;  Missouri  P.  R.  Co.  v.  ness  of  this  position  is  discussed 
Lewis,  24  Neb.  848,  2  L.  R.  A.  67,  post,  §  480e,  but  whether  it  is  well 
40  N.  W.  401;  Leonard  v.  Columbia  taken  or  not,  it  is  apparent  that 
■Steam  Nov.  Co.  84  N.  Y.  48,  38  Am.  these  cases  cannot  properly  be  re- 
Rep.  481 ;  Stallknecht  v.  Pennsylva-  garded  as  authority  for  denying  the 
mia  B.  Co.  13  Hun,  451,  Affirming  53  jurisdiction  upon  the  ground  that 
How.   Pr.   305;    Wooden   v.   Western  the  statute  is  penal,  though  in  the 


1116  OBUGATIONS  AND  CONTRACTS.  [Chap.  VIII. 

the  place  where  it  occurred  prevent  the  maintenance  of  the  ac- 
tion elsewhere,  if  the  civil  liability  does  not  depend  upon  a 

Richardson  Case  the  court  intimated  presumed  that  the  common-law  rule 
a  strong  doubt  whether  the  statute  was  in  force,  which  denied  a  right 
must  not  be  regarded  as  penal.  The  of  action  to  a  person  for  her  own 
narrow  ground  upon  which  the  deci-  seduction,  but  that  if  there  were  a 
sion  in  the  Richardson  Case  rests  is  statute  of  Illinois  giving  such  a  right 
shown  by  the  fact  that  in  Higgins  of  action,  it  could  not  be  enforced  in 
V.  Central  N.  E.  <t  W.  R.  Co.  155  Indiana,  since  it  is  only  common-law 
Mass.  176,  31  Am.  St.  Rep.  544,  29  rights,  or  such  rights  as  are  recog- 
N.  E.  534,  an  administratrix  ap-  nized  as  existing  by  the  general  usage 
pointed  in  Massachusetts  was  al-  of  civilized  nations,  that  can  be  en- 
lowed  to  maintain  an  action  under  a  forced  by  comity  in  a  foreign  forum, 
statute  of  Connecticut  .which  provid-  The  latter  statement  was  retracted 
ed  that  an  action  for  injury  should  in  Burns  v.  Grand  Rapids  &  I.  R^ 
survive  to  the  personal  representa-  Go.  113  Ind.  169,  15  N.  E.  230,  supra. 
tive.  In  Hyde  v.  Wahash,  8t.  L.  &  P.  R. 

And  the  general  question  as  to  ju-  Co.  61  Iowa,  441,  47  Am.  Rep.  820, 
risdiction  over  a  cause  of  action  for  15  N.  W.  351,  the  decision  denying 
death,  under  the  statute  of  another  jurisdiction  was  upon  the  ground 
state,  has  been  treated  as  still  open  that  there  was  no  proof  that  the  law 
in  Kansas  by  the  following  cases,  de-  of  Missouri,  where  the  tort  occurred, 
cided  subsequently  to  the  McCarthy  gave  such  a  right  of  action,  but  the 
Case:  Hamilton  v.  Hannibal  d  8t.  court  intimated  a  doubt  whether  a 
J.  R.  Co.  39  Kan.  56,  18  Pac.  57;  cause  of  action  arising  under  a  Mis- 
Dale  V.  Atchison,  T.  &  8.  F.  R.  Go.  souri  statute  could  have  been  en- 
57  Kan.  601,  47  Pao.  521 ;  and  Mathe-  forced  in  Iowa  in  any  event.  The 
son  V.  Kansas  Gity,  Ft.  8.  &  M.  R.  question,  however,  was  subsequently 
Co.  61  Kan.  667,  60  Pac.  747.  decided  in  favor  of  the  jurisdiction 

Jurisdiction  is  now  conferred  un-  in  Boyce  v.  Wabash  R.  Go.  63  Iowa, 
der  certain  conditions  by  statute  in  70,  50  Am.  Rep.  730,  18  N.  W.  673. 
Ohio,  but  even  before  such  statute  In  Ash  v.  Baltimore  d  O.  R.  Co. 
the  jurisdiction  was  upheld  in  Essen-  72  Md.  144,  20  Am.  St.  Rep.  461,  19' 
wine  V.  Pennsylvania  Co.  25  Ohio  L.  Atl.  643,  the  court  expressly  refrained 
J.  396,  where  the  action  was  brought  from  expressing  any  opinion  upon  the 
by  the  widow  of  deceased,  the  Wood-  general  question,  and  denied  the  ju- 
ard  Case  being  distinguished  upon  the  risdiction  upon  the  ground  that  the 
ground  that  the  plaintiff  there  was  an  statutes  of  the  two  states  were  dis- 
administratrix  appointed  in  Ohio.         similar. 

In  Buckles  v.  Ellers,  72  Ind.  220,  The  opinion  in  Willis  v.  Missouri 
37  Am.  Rep.  156,  an  action  was  P.  R.  Co.  61  Tex.  432,  48  Am.  Rep. 
brought  in  Indiana  by  a  woman  who  301,  illustrates  the  tendency  to  con- 
had  been  seduced  in  Illinois.  The  fuse  the  distinct  questions  (1) 
court  held,  in  the  absence  of  any-  whether  a  statute  creating  a  cause 
thing  to  the  contrary,   it  would  be  of  action  for  death  may  be  enforced 
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criminal  prosecution.*     Such  a  statute  may,  however,  be  penal 
in  one  part  and  remedial  in  another,  in  which  case  the  remedial 

in  an  action  in  the  state  which  en-  forced  in  another  state,  as  in  a.  sub- 
actedit, where  the  injury  causing  the  sequent  portion  of  the  opinion  it  ex- 
death  was  inflicted  in  another  state ;  pressly  left  that  question  open,  when 
(2)  whether  a  court  of  one  state  there  is  a  similar  statute  at  the 
may  entertain  a  cause  of  action  aris-  forum.  It  says:  "It  has  been  sug- 
ing  under  the  statute  of  another  state  gested  in  some  of  the  opinions  that 
for  a  death  caused  in  the  latter  perhaps  an  exception  might  arise 
state.  The  action  was  brought  in  where  the  same  statute  existed  both 
Texas  by  a  widow  to  recover  for  the  in  the  forum  of  the  action  and  that 
negligent  killing  of  her  husband  in  where  the  cause  of  it  arose." 
the  Indian  territory.  There  was  a  Subsequent  cases  in  Texas  have 
statute  in  Texas  giving  such  a  right  treated  the  general  question  as  an 
of  action,  but  there  was  none  in  In-  open  one,  though  they  have  denied 
dian  territory, — at  least,  none  ap-  jurisdiction  upon  the  ground  of  the 
plicable  when,  as  in  this  case,  the  dissimilarity  of  statutes  {Texas  £  P. 
deceased  was  a,  nonresident.  The  R.  Go.  v.  Ricliards,  68  Tex.  375,  4  S. 
plaintiff  sought  to  recover  by  virtue  W.  627;  St.  Louis,  I.  M.  <£  S.  B.  Co. 
of  the  Texas  statute,  and  the  ques-  v.  UcCormick,  71  Tex.  668,  1  L.  R. 
tion  involved  was,  therefore,  merely  A.  804,  9  S.  W.  540),  or  upon  the 
whether  the  Texas  statute  applied  to  ground  that  the  statute  of  Texas  did 
an  action  for  death  resulting  from  an  not  apply  to  torts  occurring  outside 
injury  sustained  in  Indian  territory,  of  Texas  (DeBa/rn  v.  Mexican  Nat. 
The  court  properly  held,  in  accord-  R.  Co.  86  Tex.  68,  23  S.  W.  381 ) . 
ance  with  the  overwhelming  weight  The  Illinois  supreme  court,  in  II- 
of  authority,  that  it  did  not;  but  in  linois  0.  R.  Go.  v.  Gragin,  71  111.  177, 
making  the  decision  it  used  the  fol-  said  that  a  law  creating  a  right  of 
lowing  language,  which,  it  will  be  action  for  the  negligent  killing  of  a, 
observed,  is  much  broader  than  the  person  is  purely  local  to  the  state  in 
exigencies  of  the  case  required,  or  the  which  it  is  created  when  applied  to 
weight  of  authority  warrants :  "But  corporations,  although  it  may  be 
where  the  right  of  action  does  not  otherwise  in  cases  of  action  arising 
exist  except  by  reason  of  statute,  it  under  the  statute  against  individu- 
ean  be  enforced  only  in  the  state  als;  and  that,  corporations  being  lo- 
where  the  statute  is  in  existence  and  cal  to  the  state  which  creates  them, 
where  the  injury  has  occurred.  That  the  right  of  action  against  them  must 
ia  to  say,  the  cause  of  action  must  be  local  to  the  same  state.  In  this 
have  arisen  and  the  remedy  must  be  case  it  was  held  that  a  right  of  action 
pursued  in  the  same  state,  and  that  under  the  Illinois  statute  for  a  kill- 
must  be  the  state  where  the  law  was  ing  in  that  state  could  not  be  regard- 
enacted  and  has  effect."  The  court  ed  as  property  in  Iowa  in  such  sense 
did  not  intend  to  hold,  as  the  Ian-  as  to  confer  jurisdiction  upon  a  court 
guage  quoted  imports,  that  a  cause  of  that  state  to  appoint  an  adminis- 
of  action  for  death  arising  under  the  trator. 
statute  of  one  state  could  not  be  en-        ^Evey  v.  Mexicam  G.  R.  Co.  38  L. 
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part  only  may  be  enforced  outside  of  the  jurisdiction  in  which 
it  was  enacted.* 

480b.  Same;  public  policy;  similar  statute  of  forum  as  a  con- 
dition.— The  enforcement  by  the  courts  of  one  state  or  country 
of  a  cause  of  action  for  death  created  by  the  statute  of  another 
is  a  matter  of  comity,  in  the  sense  that  it  is  optional  with  such 
courts,  paying  due  deference  to  their  own  precedents,  to  ac- 
cept or  decline  jurisdiction  of  the  action,  even  assuming  that 
the  foreign  statute  is  not  penal,  and  that  the  cause  of  action 
created  thereby  is  transitory.  Whether  such  option  shall  be 
exercised  in  favor  of,  or  against,  the  jurisdiction  depends  ulti- 
mately upon  the  question  whether  or  not  the  exercise  of  the 
jurisdiction  is  contrary  to  the  public  policy  of  the  fonmi.  ^ 
The  existence  of  a  statute  of  the  forum  substantially  like  the 
foreign  statute  under  which  the  cause  of  action  arises  is,  of 
course,  the  best  and  most  conclusive  indication  that  it  is  not 
contrary  to  the  public  policy  of  the  forum  to  entertain  the  ac- 
tion; and  the  majority  of  the  cases  either  hold  or  assume  that 
there  must  be  such  a  statute  at  the  forum  in  order  to  uphold 
the  jurisdiction  of  a  cause  of  action  arising  under  the  foreign 
statute.^     It  seems  doubtful,  however,  whether  this  view  does 

E.  A.  387,  26  C.  C.  A.  407,  52  U.  S.  ranging  from  those  which  embody 
App.  118,  81  Fed.  294;  Mexican  Nat.  the  qualification  in  the  statement  of 
li.  Go.  V.  Slater,  53  C.  C.  A.  239,  115  the  rule,  but  do  not  discuss  it,  or 
Fed.  593,  Affirmed  in  194  U.  S.  120,  otherwise  insist  upon  it  {Texas  &  P. 
48  L.  ed.  900,  24  Sup.  Ct.  Rep.  581.       B.  Go.  v.  Cox,  145  U.  S.  593,  36  L. 

iGardner  v.  New  York  &  N.  E.  B.  ed.  829,  12  Sup.  Ct.  Rep.  905;  Burns 
Go.  17  R.  I.  790,  24  Atl.  831.  v.  Grand  Bapids  &  I.  B.  Go.  113  Ind. 

lUsTier  v.  West  Jersey  B.  Go.  126  169,  15  N.  E.  230;  Leonard  v.  Golum- 
Pa.  206,  4  L.  R.  A.  261,  12  Am.  St.  hia  Steam  Nav.  Co.  84  N.  Y.  48,  38 
Rep.  863,  17  Atl.  597.  Am.   Rep.   481;    Knight  v.  Railroad 

2  This  qualification  of  the  rule  that  Co.  13  W.  N.  C.  251),  to  those  that 
u,  court  of  one  state  or  country  may  deny  the  jurisdiction  because  of  the 
entertain  a  cause  of  action  for  death  lack  of  a  statute  in  the  forum  simi- 
or  bodily  injuries  dependent  upon  the  lar  to  that  of  the  place  where  the 
statutes  of  another  is  supported,  with  cause  of  action  arose  { Texas  £  P.  R. 
varying  degrees  of  strength,  by  cases  Co.  v.  Richards,  68  Tex.  375,  4  S.W. 
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not  unduly  restrict  the  principles  of  comity  by  assuming  that 
the  only  way  of  negativing  the  objection  based  upon  the  public 
policy  of  the  forum  is  to  show  the  existence  of  a  similar  stat- 

627;  Memcan  Nat.  B.  Co.  v.  Jackson,   Moran,  10  111.  App.  618;  Chicago,  8t^ 

89  Tex.  107,  31  L.  R.  A.  276,  69  Am.   L.  £  N.  0.  B.  Co.  v.  Doyle,  60  Miss,. 

St.  Rep.  28,  33  S.  W.  857).  977;  Lower  v.  Segal,  59  N.  J.  L.  66,. 

'    In  Weaver  v.  Baltimore  d   0.  B.   34  Atl.  945;  Knight  v.  West  Jersey 

Co.  21  D.  C.  499,  the  supreme  court   B.  Go.  108  Pa.  250,  56  Am.  Rep.  200. 

of  the  District  of  Columbia  said  that   Stewart  v.  Baltimore  &  0.  B.  Co.  168' 

the  proposition  laid  down  in  Dennich   U.  S.  445,  42  L.  ed.  537,  18  Sup.  Ct.^ 

V.   Central  B.  Co.   103  U.  S.   11,  26  Rep.     105,    states    the    qualification 

L,  ed.  439,  with  reference  to  the  main-   thus :  "Where  the  statute  of  the  state- 

tenanee   of   an    action   in   one   state   in  which  the  cause  of  action  arose  ia 

upon   a   cause   of    action    for    death  not   in   substance    inconsistent   with 

arising  imder  the  statute  of  another,  the  statutes  or  public  policy  of  the 

was  broad    enough  to    embrace  the   state  in  which  the  right  of  action  is- 

case  at  bar,  even  if  there  were  no  law   sought  to  be  enforced."     Burrell  v.- 

in   the   District   similar   to   that   of  Fleming,  47  C.  C.  A.  598,   109  Fed.. 

West  Virginia,  under  which  the  cause   489,  uses  similar  language.    The  lan- 

of   action   arose.      It   said,   however,   guage  of  the  Arkansas  supreme  court. 

that  the  state  decisions  did  not  go   in  St.  Louis  &  8.  F.  B.  Co.  v.  Brown,. 

to  the  same  length  as  the  Supreme   62  Ark.  254,  35  S.  W.  225,  is:  "When 

Court,  but  maintained  the  same  doc-   ^^^   s^^it   is  governed  by   statute   of 

trine  where,  in  the  state  where  the   the  state  in  which  the  injury  is  eom- 

remedy  is  sought,  the  policy  is  the   fitted,  courts  of  another  state  hav- 

same  and  the  legislation  is  the  same   ^^S  similar  laws,  or  where  it  is  not 

in  character   as   in  the   state  where   contrary  to  its  public  policy,  will  en- 

the  cause  of  action  accrued  and  the   *°'«^  ^'"''^  '^^^  ^y  ^'^^  """^^  »*  «°™- 

right  of  action  is  given  by  statute.        '*y-"     ^'^   ^^^   '^"""^   <=*^^'   however. 

This   statement  with  reference  to   ^^f  '*^*"*ff  °\  *^"  ^^°  P^^'^^^  ^^^^ 
,,      ...       ._       .,        y~,    ^     ,  „    substantially  alike, 
the  decision  m  Dennich  v.  Central  B.        ,,,.„.„„„ 

Co.  103  U.  S.  11,  26  L.  ed.  439,  is  ,  ^<^^f^_<^  t,\^°-  l  ,^f  ?: 
I,  •  j.-£  J  li,  1,  •  i.1,  i.  berry,  9  Heisk.  852,  8  Baxt.  341,  35- 
perhaps  justified,  though  m  that  case  ^^  ^^^  ^^^^  ^^^  Nashville,  C.  d  St. 
no  point  was  made  with  reference  to  ^  ^  ^^  ^  ^^^^^^^  ^^  ^^^  ^^^^  .^ 
the  similarity  of  statutes,  and  there  ^^.^^.j^^  ^j^^  ^j^j^^  ^^  ^^^  ^^^^^  ^^ 
was  in  fact  a  statute  in  New  York,  Tennessee  to  maintain  a  cause  of  ac- 
where  the  action  was  brought,  simi-  tion  for  death  arising  in  another 
lar  to  that  of  New  Jersey,  where  the  ^tate,  do  not  expressly  state  that  the 
cause  of  action  arose.  existence  of  a  similar  statute  in  the- 
Some  of  the  courts  allude  to  the  forum  is  necessary;  but  there  was  a 
similarity  of  the  statutes  as  merely  statute  of  the  same  general  nature- 
showing  that  the  enforcement  of  the  in  Tennessee  at  the  time  of  the  de- 
action  in  the  forum  is  not  against  cisions.  The  same  i?  true  of  Mis- 
its  public  policy.     Thus :     Shedd  v.  souri  P.  B.  Co.  v.  Levns,  24  Neb.  848.. 
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ute  at  the  forum;  and  a  few  cases,  while  conceding  that  the 
public  policy  of  the  forum  is  the  ultimate  criterion  of  the  ques- 
tion, take  the  view  that  the  nonexistence  of  a  similar  statute 
at  the  forum  will  not  necessarily  defeat  the  action.* 

2  L.  E.  A.  67,  40  N.  W.  401,  and  Van  that,  consistently  with  its  own  forms 
Boren  v.  Pennsylvania  B.  Go.  35  C.  of  procedure  and  law  of  trials,  it 
C.  A.  282,  93  Fed.  260.  can   do   substantial  justice    between 

A  cause  of  action  arising  under  the  the  foreign  parties. 
statute  of  one  state,  for  the  negligent  Louisville  £  N.  R.  Co.  v.  Shivell, 
killing  of  a  person  in  such  state,  13  Ky.  L.  Eep.  902,  18  S.  W.  944, 
may  be  asserted  in  another,  if  not  and  Bruce  v.  Cincinnati  B.  Co.  83 
contrary  to  the  known  policy,  or  Ky.  174,  expressly  refrained  from 
prejudicial  to  the  interests  of  the  passing  upon  the  question  whether 
latter  state.  Nelson  v.  Chesapeake  &  similarity  of  statutes  is  necessary. 
O.  R.  Go.  88  Va.  971,  15  L.  E.  A.  In  Burns  v.  Grand.  Ba^ids  &  I.  B. 
583,  14  S.  E.  838.  The  court  said  Co.  113  Ind.  169,  15  N.  E.  230,  the 
that  the  true  test  in  such  cases  was  court  did  not  expressly  decide  the 
whether  a  foreign  statute  was  con-  question,  though  it  expressed  the 
trary  to  the  known  policy,  or  preju-  opinion  that  there  must  be  a  statute 
dicial  to  the  interests  of  the  state  of  the  forum  of  the  same  import  anfl 
in  which  the  action  is  brought;  and  character  as  that  of  the  place  where 
if  not,  it  makes  no  difference  whether  the  cause  of  action  arose.  In  O'Beilly 
the  right  asserted  be  by  common  law  v.  'New  York  &  N.  E.  B.  Go.  16  E. 
or  by  statute.  I.  395,  6  L.  E.  A.  719,  19  Atl.  244. 

A  right  of  action  for  death  arising  the  court,  in  stating  the  rule,  includ- 
under  the  statute  of  one  state  may  ed  the  qualification  that  there  must 
be  maintained  in  any  other  state  if  be  a  similar  statute  in  the  forum, 
not  contrary  to  the  public  policy  or  but  said  that  some  cases  went  fur- 
law  of  the  place  where  the  suit  is  ther,  and  held  that  the  action  is 
brought.  Morris  v.  Chicago,  B.  I.  &  maintainable  without  regard  to  simi- 
P.  B.  Go.  65  Iowa,  727,  54  Am.  Eep.  larity  of  legislation  if  not  contrarj' 
39,  23  N.  W.  143.  to  the  law  or  policy  of    the    state 

Biggins  v.  Central  N.  E.  d  W.  B.  where  it  is  brought.  It  added  that 
Co.  165  Mass.  176,  31  Am.  St.  Eep.  the  more  guarded  rule  suflBced  for 
544,  29  N.  E.  534,  states  the  rule  as  the  purposes  of  the  case, 
follows :  In  cases  of  other  than  penal  3  This  view  was  taken  in  Chicago 
actions,  the  foreign  law,  if  not  con-  <£  E.  I.  R.  Go.  v.  Bouse,  178  HI.  132. 
trary  to  our  public  policy,  or  to  ab-  44  L.  E.  A.  410,  52  N.  E.  951;  Her- 
stract  justice  or  pure  morals,  or  cal-  rick  v.  Minneapolis  &  St.  L.  R.  Go. 
<!ulated  to  injure  the  state  or  its  31  Minn.  11,  47  Am.  Eep.  771,  16  N. 
citizens,  will  be  recognized  and  en-  W.  413,  Affirmed  in  127  U.  S.  210, 
forced  in  Massachusetts,  if  the  courts  32  L.  ed.  109,  8  Sup.  Ct.  Eep.  1176. 
of  that  state  have  jurisdiction  of  all  without  discussing  this  point,  witli 
the  necessary  parties,   and    can   see  reference   to   a   statute     of    another 
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Assuming,  however,  that  the  existence  of  a  statute  of  the 
forum  similar  to  that  of  the  state  or  country  where  the  cause 
of  action  arose  is  a  condition  of  the  jurisdiction,  it  is  not  es- 
sential that  the  statutes  be  precisely  the  same.  It  is  siifficient 
if  they  be  substantially*  alike,  or  of  the  same  import  and  char- 
state  abolishing  the  fellow-servant  119  U.  S.  199,  30  L.  ed.  358,  7  Sup. 
rule;  and  by  South  Carolina  &  G.  B.  Ct.  Rep.  140;  liundell  v.  La  Oom- 
Co.  V.  Thurman,  106  Ga.  804,  32  S.  pagnie  Generale  Transatlantigue,  49 
E.  863,  with  reference  to  a  provision  L.  R.  A.  92,  40  C.  C.  A.  625,  100  Fed. 
of  the  Constitution  of  another  state,  655 ) ,  the  courts  of  admiralty  have 
that  the  employee's  knowledge  of  jurisdiction  by  a  libel  in  personam 
defective  machinery  shall  not  consti-  to  entertain  a  cause  of  action  created 
tute  a  defense  to  an  action  for  an  by  tlie  local  statute  of  a  state  or  a 
injury  caused  thereby.  It  is  true  foreign  country  for  a  death  caused 
that  the  statutes  involved  in  these  by  a  maritime  tort  within  its  terri- 
eases  merely  remove  a  common-law  torial  limits.  The  City  of  Norwalk, 
defense,  and  do  not  create  a  new  55  Fed.  98,  Affirmed  in  9  C.  C.  A. 
cause  of  action,  but  no  distinction  is  521,  20  U.  S.  App.  570,  61  Fed.  364; 
based  on  this  difference,  and  the  Robinson  v.  Detroit  &  G.  Steam  Nav. 
reasoning  of  the  opinions  is  broad  Co.  20  C.  C.  A.  86,  43  U.  S.  App.  190, 
enough  to  cover  a  statute  of  the  73  Fed.  883;  Stern  v.  La  Compagnie 
latter  class.  The  court  in  the  Her-  Generale  Transatlantique,  110  Fed. 
rick  Case  conceded  that  the  foreign  996;  The  Northern  Queen,  117  Fed. 
statute  must  not  be  opposed  to  the  906;  The  Robert  Lewers  Go.  v.  Ke- 
public  policy  of  the  forum,  but  said  Icauoha,  52  C.  C.  A.  483,  114  Fed. 
that  it  could  not  be  assumed  that  849.  This  is  also  assumed  in  The 
the  statute  was  so  opposed  merely  Corsair,  145  U.  S.  335,  36  L.  ed.  727, 
because  there  was  no  similar  statute  12  Sup.  Ct.  Rep.  949. 
at  the  forum.  It  further  says  that  The  jurisdiction,  however,  is  m 
some  of  the  cases  lay  stress  upon  personam  only,  and  not  in  rem,  when 
the  fact  that  the  statutes  of  both  no  lien  is  created  by  the  local  stat- 
states  were  similar,  but  rather  as  ute.  The  Corsair,  145  U.  S.  335,  36 
evidence  of  the  fact  that  the  statute  L.  ed.  727,  12  Sup.  Ct.  Rep.  949. 
of  the  state  giving  the  right  of  ac-  But  the  admiralty  court  has  juris- 
tion  was  not  contrary  to  the  laws  diction  in  rem,  if  the  local  statute 
ef  the  state  where  the  action  was  either  directly  or  by  necessary  im- 
brought  than  as  an  indispensable  plication  creates  a  lien  upon  the  ves- 
condition  of  the  right  to  maintain  sel.  The  Willamette,  31  L.  R.  A. 
the  aetion.  715,  18  C.  C.  A.  366,  44  U.  S.  App. 
It  will  be  observed  in  this  connee  26,  70  Fed.  874;  The  Glendale,  26 
tion  that,  notwithstanding  that  there  C.  C.  A.  500,  42  U.  S.  App.  546,  81 
can  be  no   recovery  for  a  negligent  Fed.  633. 

homicide  under  the  general  principles  ^Leonard  v.  Columbia  Steam  Nav. 

of   maritime  law    (The   Harrisburg,  Co.  84  N.  Y.  48,  38  Am.  Rep.  481. 
Vol.  II.  CoNTi,.  of  Laws — 71. 
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acter.'  Dissimilarities  affecting  tlie  amount  of  recovery^  or 
elements  of  damages'^  have  not  ordinarily  been  regarded  as 
sufficient  in  themselves  to  defeat  the  jurisdiction,  though  they 
have,   in  combination  with  other   dissimilarities,  been  given 

S8t.  Louis,  I.  M.  &  8.  R.  Co.  v.  The  right,  under  the  law  of  Mex- 
Haist,  71  Ark.  258,  72  S.  W.  893;  ieo,  to  recover  additional  damages  in 
Sums  V.  Grand  Rapids  &  I.  R.  Go.  a  new  suit,  when  they  accrue  after 
113  Ind.  169,  15  N.  E.  230;  Morris  the  first  judgment  for  injuries  caused 
V.  Chicago,  R.  I.  &  P.  R.  Go.  65  Iowa,  by  negligence,  is  a,  matter  of  remedy 
727,  54  Am.  Eep.  39,  23  N.  W.  143.       only,  and  does  not  prevent  a  court 

That  the  Connecticut  statute  pro-  in  the  United  States  from  enforcing 
vides  that  actions  for  injury  to  the  a  liability  for  negligence  occurring  in 
person  shall  survive  to  the  executor  Mexico.  Evey  v.  Measicoun,  G.  R.  Go. 
or  administrator,  while  the  New  York  38  L.  R.  A.  387,  26  C.  C.  A.  407,  52 
statute  confers  a  new  right  of  action,  U.  S.  App.  118,  81  Fed.  294. 
is  not  such  a  dissimilarity  as  pre-  '  So,  the  fact  that  the  law  of  the 
vents  a.  court  of  New  York  from  en-  place  where  the  cause  of  action  arose 
tertaining  an  action  under  the  Con-  allows  exemplary  or  vindictive  dam- 
necticut  statute.  Strauss  v.  New  ages,  while  the  law  of  the  forum  does 
York,  N.  H.  &  H.  R.  Go.  91  App.  Div.  not,  does  not  defeat  the  jurisdiction. 
583,  87  N.  Y.  Supp.  67.  Bruce  v.  Cincinnati  R.Go.83  Ky.l74; 

6  The  fact  that  the  amount  of  re-  Higgins  v.  Central  N.  E.  &  W.  R.  Co: 
covery  in  an  action  for  death  is  lim-  155  Mass.  176,  31  Am.  St.  Rep.  544, 
ited  by  the  statute  of  the  forum,  but  29  N.  B.  534.  Nor  does  the  allow- 
unlimited  by  the  law  of  the  place  ance  by  the  lex  loci  delicti  of  dam- 
where  the  cause  of  action  arose,  does  ages  for  pain  and  suffering  of  de- 
not  constitute  such  dissimilarity  as  ceased,  and  its  denial  by  the  lem  fori,. 
to  prevent  the  court  from  taking  amount  to  a  fatal  dissimilarity  de- 
jurisdiction.  Hanna  v.  Grand  Trunk  feating  the  jurisdiction.  Boyle  v. 
R.  Co.  41  111.  App.  116;  Wooden  v.  Southern  R.  Co.  36  Misc.  289,  73  N. 
Western  Jf.  T.  &  P.  R.  Co.  126  N.  Y.   Y.  Supp.  465. 

10,  13  L.  R.  A.  458,  22  Am.  St.  Rep.  That  the  law  of  Mexico  gives  ex- 
803,  26  N.  E.  1050 ;  Essemmne  v.  traordinary  indemnity  for  negligence, 
Pennsylvania  Co.  25  Ohio  L.  J.  396  considering  the  social  position  of  the 
(though  the  time  limitation  is  also  party  injured,  does  not  constitute 
different).  In  the  second  case,  how-  any  reason  why  a  court  in  this  coun- 
ever,  it  will  be  observed  that  the  try  should  not  entertain  an  action> 
court  took  the  position,  which  is  for  negligence  occurring  in  Mexico, 
contrary  to  the  weight  of  authority,  when  it  is  not  asked  to  give  such 
that  the  limitation  of  the  amount  of  extraordinary  indemnity.  Evey  v. 
recovery  was  a  matter  that  pertained  ileadcan  0.  R.  Co.  38  L.  R.  A.  387, 
to  the  remedy  merely,  and  was  there-  26  C.  0.  A.  407,  52  U.  S.  App.  118, 
fore  to  be  governed  by  the  law  of  81  Fed.  294. 
the  forum.  Mexican  Nat.  R.  Co.  v.  Jackson,  99 
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that  effect;®  and  the  jurisdiction  has  been  denied  where  the 
statutes  were  framed  upon  entirely  different  theories  with  ref- 
erence to  damages,  and  there  was  no  form  of  procedure  at  the 
forum  adequate  to  the  administration  of  the  foreign  law  in 
that  respect.®  Dissimilarities  affecting  persons,  by  or  for  the 
benefit  of  whom  the  action  may  be  maintained,  and  the  propor- 
tions in  which  the  fund  shall  be  distributed,  have,  when  com- 
bined with  other  circumstances,  been  held,  in  a  few  cases,  to 
defeat  the  jurisdiction;^**  but  the  weight  of  authority  is 
against  that  view.^^     While  the  jurisdiction  seems  never  to 

Tex.  107,  31  L.  R.  A.  276,  59  Am.  St.  iogt.  Loms,  I.  M.  d  8.  B.  Go.  v. 
Rep.  28,  33  S.  W.  857,  however,  men-  McCormiok,  71  Tex.  660,  1  L.  R.  A. 
tioned  the  difference  between  the  804,  9  S.  W.  540;  Ash  v.  Baltimore 
statute  of  Mexico  and  that  of  Texas,  <£•  0.  R.  Co.  72  Md.  144,  20  Am.  St. 
ir,  such  respect,  as  one  of  the  dis-  Rep.  461,  19  Atl.  643. 
similarities  defeating  the  jurisdic-  In  Dale  y.  Atchison,  T.  &  8.  F.  R. 
tion,  though  there  were  other,  and  Co.  57  Kan.  601,  47  Pac.  521,  and 
more  serious,  dissimilarities.  Matheson  v.  Kansas  City,  Ft.  8.  <£- 

iAsh  V.  Baltimore  d  0.  R.  Co.  72  M.  R.  Co.  61  Kan.  667,  60  Pac.  747, 
Md.  144,  20  Am.  St.  Rep.  461,  19  Atl.  it  was  held  that  the  fact  that  the 
643;  St.  Loms,  I.  M.  &  8.  R.  Co.  v.  Kansas  statute  confined  the  right  to 
MeCormick,  71  Tex.  660,  1  L.  R.  A.  maintain  the  action  to  the  widow  in 
804,  9  S.  W.  540;  Mexioam,  Nat.  R.  the  absence  of  a  personal  represen- 
Go.  V.  Jackson,  89  Tex.  107,  31  L.  R.  tative,  while  the  statute  imder  which 
A.  276,  59  Am.  St.  Rep.  28,  33  S.  W.  the  cause  of  action  arose  gave  tlie 
857.  right  of  action,  and  the  benefit,  to 

^Mexicam,  Nat.  R.  Go.  v.  Slater,  53  the  minor  children,  if  the  widow 
C.  C.  A.  239,  115  Fed.  593,  Affirmed  failed  to  bring  it  within  six  months 
in  194  U.  S.  120,  48  L.  ed.  900,  24  after  the  deceased's  death,  constitut- 
Sup.  Ct.  Rep.  581;  Mexican  Nat.  R.  ed  a  dissimilarity  which,  when  taken 
Co.  V.  Jackson,  89  Tex.  107,  31  L.  R.  in  connection  with  the  penal  charac- 
A.  276,  59  Am.  St.  Rep.  28,  33  S.  W.  ter  of  the  statute  under  which  the 
857.  cause  of  action  arose,  woxild  defeat 

But  the  right,  under  the  law  of  the  jurisdiction  of  the  Kansas  court. 
Mexico,  to  recover  additional  dam-  1 1  The  fact  that  the  statute  of  one 
ages  in  a  new  suit,  accruing  after  place  provides  that  the  action  shall 
the  first  judgment  for  injuries,  is  a  be  brought  by  the  personal  represen- 
matter  of  remedy,  and  does  not  de-  tative  for  the  benefit  of  a  certain 
feat  the  jurisdiction.  Evey  v.  Mexi-  designated  class  of  persons,  while 
can  C.  R.  Go.  38  L.  R.  A.  387,  26  C.  that  of  the  other  place  provides  that 
C.  A.  407,  52  U.  S.  App.  118,  81  Fed.  the  action  shall  be  brought  directly 
294.  by  the  beneficiaries  or  some  of  them, 
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have  been  declined  solely  because  of  differences  in  the  statutes 
i-especting  the  time  within  which  the  action  must  be  brought, 
such  differences,  in  combination  with  other  dissimilarities,  have 
been  held  sufficient  to  defeat  the  jurisdiction.^^     It  is  to  be 

does  not  amount  to  a  dissimilarity  72  Md.  144,  20  Am.  St.  Rep.  461,  19 
fatal  to  the  jurisdiction.  Boston  d  Atl.  643,  however,  the  fact  that  the 
M.  R.  Co.  V.  McDuffey,  25  C.  C.  A.  statute  of  West  Virginia,  where  the 
247,  51  U.  S.  App.  Ill,  79  Fed.  934;  cause  of  action  arose,  provided  that 
Damdow  v.  Pennsylvania  B.  Co.  85  the  action  should  be  brought  in  ac- 
Fed.  943;  Stoeckman  v.  Terre  Haute  cordance  with  the  law  in  relation  to 
<£  I.  R.  Go.  15  Mo.  App.  503;  Wooden  the  distribution  of  an  intestate's  es- 
v.  Western  N.  T.  &  P.  R.  Go.  126  N.  tate,  while  the  Maryland  statute  pro- 
Y.  10,  13  L.  E.  A.  458,  22  Am.  St.  vided  that  the  action  should  be 
'Rev.  803,  26  N.  E.  1050;  Essenwine  brought  in  the  name  of  the  state  for 
V.  Pennsylvania  Go.  25  Ohio  L.  J.  the  use  of  the  wife,  parent,  husband 
S96.  or  child,  was  held,  in  connection  with 

So,  the  United  States  Supreme  the  fact  that  the  statute  of  West 
Court,  in  Stewart  v.  Baltimore  &  O.  Virginia  limited  the  amount  of  re- 
R.  Go.  168  U.  S.  445,  42  L.  ed.  537,  covery  and  prescribed  a  limitation  of 
18  Sup.  Ct.  Rep.  105,  held  that  the  two  years,  while  the  Maryland  stat- 
following  differences  between  the  ute  placed  no  restriction  upon  the 
statute  of  the  District  of  Columbia,  amount  of  recovery,  but  limited  the 
■where  the  action  for  death  was  right  of  action  to  one  year, — ^to  con- 
brought,  and  the  statute  of  Mary-  stitute  such  a  dissimilarity  as  to  de- 
land,  where  the  cause  of  action  arose,  feat  the  jurisdiction  of  the  Maryland 
■were  not  sufficient  to  defeat  the  juris-  court. 

diction.  Under  the  Maryland  statute  So,  the  action  may  be  maintained 
the  action  is  brought  by  the  state  in  accordance  with  the  statute  of 
for  the  benefit  of  the  persons  named,  another  state,  although  the  deceased 
while  under  the  statute  of  the  Dis-  left  no  widow  or  child,  and  there 
trict  the  action  is  brought  by  the  ■would,  therefore,  be  no  right  of  ac- 
personal  representative  of  the  de-  tion  under  the  statute  of  the  forum 
ceased,  for  the  benefit  of  the  de-  if  the  tort  had  occurred  there.  Win- 
ceased's  family;  under  the  Maryland  tuska  v.  Louisville  &  N.  R.  Go.  14 
statute  the  judge  apportions  the  Ky.  L.  Rep.  579,  20  S.  W.  819.  Nor 
damages  awarded  between  the  parties  does  the  fact  that  the  foreign  statute 
for  whose  benefit  the  action  is  provides  that  the  amount  recovered 
brought,  namely,  wife,  husband,  pa-  shall  be  distributed  among  the  par- 
rent,  and  child,  of  the  deceased,  while  ties  interested  in  such  shares  as  the 
under  the  statute  of  the  District  the  judge  or  jury  may  direct  defeat  the 
distribution  is  made  according  to  the  jurisdiction,  although  the  statute  ol 
ordinary  laws  of  distribution  of  a  the  forum  is  different  in  that  respect, 
decedent's  estate  among  the  members  Hanna  v.  Grand  Trunk  R.  Go.  41  HI. 
of  the  deceased's  family.  App.  116. 

In  Ash  V.  Baltimore  &  0.  R.  Go.       i2AsA,  v.  Baltimore  &  0.  R.  Go.  72 
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observed,  in  this  connection,  that  while  the  limitation  of  time 
in  which  to  hring  an  action  ordinarily  relates  to  the  lemedy 
and  is  governed  by  the  law  of  the  forum,  it  is  otherwise  when 
the  limitation  is  prescribed  by  the  statute  creating  the  cause 
of  action,  and  is  made  a  condition  of  the  right  itself.-'^ 

480o.  Same;  other  conditions  of  jurisdiction. —  Since  the  rec- 
ognition of  causes  of  action  arising  under  the  statutes  of  an- 
other state  or  country  is  a  matter  of  comity,  and  not  of  strict 
right,  it  is  obviously  impossible  to  anticipate  all  the  possible 
objections,  based  upon  the  public  policy  of  the  forum,  that 
may  be  made  to  the  jurisdiction.  It  has  been  held,  however, 
that  the  action  will  not  be  entertained  if  the  court  has  not  ju- 
risdiction of  parties  that  must  be  brought  in  to  enable  it  to 
give  a  satisfactory  remedy,  or  if  the  forms  of  procedure  at  the 
forum  will  not  enable  it  to  give  a  substantial  remedy.-^  Juris- 
diction has  also  been  denied  upon  the  ground  of  the  indefinite- 
ness  of  the  law  under  which  the  cause  of  action  arose,  and  the 
difficulty  of  determining  its  meaaing  and  ascertaining  the 
rights  given  thereby.^  So,  it  has  been  intimated  that  the  fact 
that  the  defendant  could  easily  have  been  sued  in  the  country 
where  the  cause  of  action  arose  is  sufficient  to  defeat  the  juris- 

Md.  144,  20  Am.  St.  Rep.  461,  19  Atl.  the  law  of  Mexico;   but  the  circuit 

643;  St.  Louis,  I.  M.  &  B.  B.  Co.  v.  court  of  appeals,  in  Evey  v.  Meaoiccm 

McCormick,  71  Tex.  660,  1  L.  K.  A.  0.  R.  Go.  38  L.  R.  A.  387,  26  G.  C. 

804,  9  S.  W.  540.  A.  407,  52  U.  S.  App.   118,  81   Fed. 

13  See  post,  i  540b.  294,   while  not  denying  that  if   the 

iHiggins  v.  Central  N.  E.  &  W.  R.  law  of  Mexico  were  obnoxious  to  such 

Go.  155  Mass.  176,  31  Am.  St.  Rep.  objection  there  would  be  good  ground 

544,  29  N.  B.  534;  Slater  v.  Mexican  for  refusing  jurisdiction,  held  that  it 

Vat.  B.  Co.  194  U.  S.  120,  48  L.  ed.  was  not  so  vague  or  indefinite  that 

900,  24  Sup.  Ct.  Rep.  581,  AfSrming  it  could  not  be  administered  by  the 

53  G.  C.  A.  239,  115  Fed.  593.  courts  of  this  country;  and  in  that 

2  This  position  was  taken  in  Meoe-  respect  was  followed  by  the  case  of 

iean  Nat.  B.  Co.  v.  Jackson,  89  Tex.  Meosiccm  G.  R.  Go.  v.  Jones,  48  0.  C. 

107,  31  L.  R.  A.  276,  59  Am.  St.  Rep.  A.  227,  107  Fed.  64. 
28,  33  S.  W.  857,  with  reference  to 


1126  OBLIGATIONS   AND   CONTRACTS.  [Chap.  VIII. 

diction  f  but  that  view  has  been  rejected.  *  In  Ohio  the  juris- 
diction of  a  cause  of  action  for  death  given  by  the  statute  of 
another  state  or  country  is,  by  express  statute,  subject  to  the 
condition  that  the  court  of  the  other  state  or  country  would 
entertain  a  similar  cause  of  action  arising  under  the  Ohio  stat- 
ute.^ 

480d.  Governing  law,  generally. — ^While  the  weight  of  au- 
thority makes  the  existence  of  a  similar  statute  of  the  forum 
a  condition  of  jurisdiction  of  a  cause  of  action  arising  under 
the  statute  of  another  state  or  country,  the  statute  of  the  forum 
is  invoked  only  for  the  purpose  of  removing  any  objection, 
based  upon  the  public  policy  of  the  forum,  to  entertaining  the 
action,  and  never,  at  least  unless  it  expressly,  or  by  necessary 
implication,  extends  to  extraterritorial  torts, -^  for  the  purpose 

SMewican  Nat.  R.  Co.  v.  Jackson,  state  similar  to  the  statute  of  Ohio. 

89  Tex.  107,  31  L.  R.  A.  276,  59  Am.  Lake  Shore  d  M.  8.  R.  Co.  v.  An- 

St.  Rep.  28,  33  S.  W.  857.  drews,  14  Ohio  C.  C.  564. 

^Evey  V.  Mexican  C.  R.  Go.  38  L.  l  In  Beach  v.   Bay  State   Co.   27 

R.  A.  387,  26  C.  C.  A.  407,  52  U.  S.  Barb.  248,  it  was  held  at  special  term 

App.  118,  81  Fed.  294.    See,  however,  that  the  New  York  statutes  of  1847 

ante,    %   478a,   and  notes,  upon  this  and  1849  were  not  confined  to  deaths 

question.  resulting   from   torts    conmiitted   in 

5  It  was  held  in  Wabash  B.  Co.  v.  the  state,  but  applied  also  to  torts 

Fox,  64  Ohio  St.  133,  83  Am.  St.  Rep.  committed   outside   the   state.     This 

739,  59  N.  E.  888,  that  such  condi-  decision  was  reversed  by  the  general 

tion  is  not  satisfied  by  the  fact  that  term  in  Beach  v.  Bay  State  8.  B. 

the  courts  of  the  other  state  would  Co.   30  Barb.  433,  but  simply  upon 

entertain  an  action  for  a  negligent  the  ground  that  the  language  of  the 

killing  in  Ohio,  where,  by  the  statute  statutes  would  not    bear   such  con- 

of  such  other  state,  it  would  not  be  struction;  and  the  general  term  said 

competent  for  the  defendant  to  plead  that  the  question  was  not  one  of  leg- 

or  prove  the  statute   of  Ohio  as   a  islative  power,  but  of  interpretation, 

defense.  In  Ott  v.  Lake  Shore  &  M.  8.  R. 

In  determining  whether  such  con-  Co.  18  Ohio  C.  0.  395,  the  question 
dition  ha/=  been  satisfied,  the  court  was  argued  whether  the  legislature  of 
of  Ohio  may  rely  upon  a  decision  of  Ohio  could  constitutionally  give  a 
a  court  of  the  other  state  upholding  right  of  action  enforceable  in  that 
the  jurisdiction  of  a  court  of  that  state  as  between  citizens  thereof  on 
state  over  a  cause  of  action  for  death  account  of  a  wrong  or  a  fault  coin- 
arising  under   a  statute  of  a  third  mitted  outside  the  limits  of  the  states 
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of  creating  a  cause  of  action  based  upon  a  tort  occurring  out- 
side of  the  forum.  Upon  the  other  hand,  it  is  established  by 
the  overwhelming  weight  of  authority  that  the  existence  of  a 
right  of  action  for  the  negligent  killing  of  a  person  must  be 
determined  by  the  lex  loci  delicti,  and  that  if  that  law  gives 
no  right  of  action,  none  can  be  maintained,  even  though  such 
a  right  of  action  is  conferred  by  a  statute  of  the  forum.  ^ 

but  the  questidn  was  not  decided.  P.  R.  Go.  84  Mo.  679,  54  Am.  Rep. 
Doubtless,  if  the  legislature  of  a  105;  Lower  v.  Segal,  59  N.  J.  L.  66, 
state  should  attempt  to  do  what  was  34  Atl.  945 ;  Whitford  v.  Panama  E. 
suggested  in  the  last  case,  the  courts  Go.  23  N.  Y.  465;  Mahler  v.  Noricich 
of  other  states  might  properly  refuse,  t&  N.  Y.  Transp.  Co.  35  N.  Y.  352; 
upon  principles  of  comity,  to  enforce  McDonald  v.  Mallory,  77  N.  Y.  547, 
the  statute  as  applied  to  acts  occur-  33  Am.  Rep.  664;  Leonard  v.  Co- 
ring outside  the  state  which  enacted  lumbia  Steam  Nav.  Co.  84  N.  Y.  48, 
it;  but  it  is  not  so  clear  that  the  38  Am.  Rep.  481;  Dehevoise  v.  'New 
courts  of  the  state  in  which  the  stat-  Yorh,  L.  E.  &  TF.  iS.  Go.  98  N.  Y. 
ute  was  enacted  would  or  should  re-  377,  50  Am.  Rep.  683 ;  Vande- 
fuse  to  enforce  it  as  applied  to  torts  venter  v.  New  York  &  N.  H.  B.  Co. 
occurring  outside  the  state.  See  27  Barb.  244;  Growley  v.  Panama  R. 
Williams  v.  Southern  R.  Co.  128  N.  Co.  30  Barb.  99;  Beach  v.  Bay  State 
C.  286,  38  S.  E.  893.  -Sf.  B.  Go.  30  Barb.  433,  Reversing  27 

^Armstrong  v.  Beadle,  5  Sawy.  484,  Barb.  248;  Kiefer  v.  Grand  Trunk  B. 
Fed.  Cas.  No.  541;  The  E.  B.  Ward,  Go.  12  App.  Div.  28,  42  N.  Y.  Supp. 
Jr.  4  Woods,  145,  16  Fed.  255;  Louis-  171,  Affirmed  in  153  N.  Y.  688,  48 
ville  &  N.  R.  Go.  v.  Williams,  113  X.  E.  1105;  Campbell  v.  Rogers,  2 
Ala.  402,  21  So.  938;  Selm^,  R.  £  D.  Handy  (Ohio)  110;  Vam  Camp  v. 
R.  Go.  V.  Lacy,  43  Ga.  461;  Shedd  v.  Aldrieh,  5  Ohio  Dec.  Reprint,  92; 
Moran,  10  111.  App.  618;  Chicago  &  B cover  v.  Pennsylvania  Co.  25  Ohio 
TV.  /.  R.  Co.  V.  Schroeder,  18  111.  St.  667;  Knight  v.  West  Jersey  R. 
App.  328;  Cincinnati,  H.  &  D.  R.  Co.  Go.  108  Pa.  250,  56  Am.  Rep.  200; 
V.  McMullen,  117  Ind.  439,  10  Am.  Nashville  &  G.  R.  Go.  v.  Sprayberry, 
St.  Rep.  67,  20  N.  E.  287 ;  Jackson  v.  8  Baxt.  341,  35  Am.  Rep.  705,  9 
Pittsburgh,  G.  G.  &  St.  L.  R.  Go.  140  Heisk.  852;  Nashville  &  G.  R.  Go.  v. 
Ind.  241,  49  Am.  St.  Rep.  192,  39  N.  EaUn,  6  Coldw.  582;  Texas  &  P.  R. 
E.  663 ;  Memphis  &  0.  Packet  Co.  v.  Co.  v.  Richards,  68  Tex.  375,  4  S.  W. 
Pilcey,  142  Ind.  304,  40  N.  E.  527 ;  627 ;  De  Ham  v.  Meooicam.  Nat.  R.  Co. 
McCarthy  v.  Chicago,  R.  I.  &  P.  R.  86  Tex.  68,  23  S.  W.  381;  Needham 
Go.  18  Kan.  46,  26  Am.  Rep.  742;  v.  Grand  Trunk  R.  Go.  38  Vt.  294. 
Hamilton  v.  Hannibal  &  St.  J.  B.  This  is  true  even  if  the  deceased  was 
Go.  39  Kan.  56,  18  Pac.  57 ;  State  domiciled  at  the  forum,  ilost  of  the 
use  of  Allen  v.  Pittsburgh  &  C.  R.  foregoing  cases  say  nothing  about  the 
Go.  45  Md.  41;   Ya/uoter  v.  Missouri  residence  of  deceased,  but  in  McGar- 
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For  the  purposes  of  this  rule  a  vessel  on  the  high  seas  is 
regarded  as  a  part  of  the  territory  of  the  state  or  country  to 
which  it  belongs ;  ^  though  it  seems,  for  such  purpose,  the  ves- 
sel is  to  be  regarded  as  of  the  state  in  which  the  owner  is  domi- 
ciled, rather  than  of  the  state  in  which  the  vessel  is  registered.* 
A  state  statute  creating  such  a  cause  of  action  applies  to  a  death 
resulting  from  a  maritime  tort  committed  on  navigable  waters 
within  the  state^^  or  to  death  caused  by  a  tort  upon  the  high 
seas  within  3  miles  from  the  shore.* 

The  general  rule  of  the  text  is  true  not  only  with  respect  to 
the  existence  of  the  cause  of  action,  but  with  respect  to  all  de- 
fenses and  other  matters  of  substance,  as  distinguished  from 
matters  that  relate  to  the  remedy.''    And  it  is  well  established, 

thy  V.  Chicago,  B.  I.  &  P.  B.  Co.  18  the  statute  of  the  forum  was  held 

Kan.  46,  26  Am.  Rep.  742;  Kiefer  v.  to   apply  to   a  tort  occurring  upon 

Grand  Trunk  R.  Co.  12  App.  Div.  28,  the   Ohio   river   near   the   Kentucky 

42  N.  Y.  Supp.  171,  Affirmed  in  153  shore;    and   a   similar   decision  was 

N.  y.  688,  48  N.  E.  1105;  and  Needr  made  in  Swnders  v.  St.  Louis  &  N. 

ham  V.  Ch-and  Trunk  R.  Co.  38  Vt.  0.  Anchpr  Line,  97  Mo.  26,  3  L.  R. 

294,  it  expressly  appeared  that  the  A.  390,  10  S.  W.  595,  with  reference 

deceased  was  a  resident  of  the  forum;  to  a  tort  occurring  on  the  Missis- 

and  State  use  of  Allen  v.  Pittsburgh  sippi  river  near  the  Illinois  shore; 

<f  C.  R.  Co.  45  Md.  41,  expressly  said  But     the     decisions     are    upon   the 

that  it  was  immaterial  that  deceased  ground  that  the  states  bordering  on 

was  a  resident  of  the  forum.  the  river  have  concurrent  jurisdiction 

syfte  E.  B.  Ward,  Jr.  17  Fed.  456;  over  the  entire  width  of  the  river. 

International  Nov.  Go.  v.  Lindstrom,  *  International    Nav.   Co.  v.  lAnd- 

60  C.  0.  A.  649,  123  Fed.  475;  Mc-  strom,  60  C.  C.  A.  649,  123  Fed.  475. 

Donald  v.  Mallory,  77  N.  Y.  546,  33  ^ Sherlock  v.  Ailing,  93  U.  S.  99, 

Am.  Rep.  664.  23  L.  ed.  819;  The  Corsair,  145  U.  S. 

But  to  make  the  law  of  the  flag  335,  36  L.  ed.  727,  12  Sup.  Ct.  Rep. 

under  which  the  ship  is  sailing  ap-  949;  McCullough  v.  'New  York,  N.H. 

plieable  to  an  action  for  death  of  a.  S  H.  R.  Go.  9  C.  C.  A.  521,  20  U.  S. 

passenger   by   drowning   while   upon  App.  570,  61  Fed.  364. 

the  high  seas,  the  drowning  must  be  iBumioldt  Lumber  Mfrs.  Asso.  v. 

shown   to    have    occurred  upon  the  Ghristopherson,  46  L.  R.  A.  264,  and 

vessel.      Rundell    v.    La    Gompagnie  note. 

Generate   Transatlantique,   49   L.   R.  '  In  an  action  in  the  United  States 

A.  92,  40  C.  C.  A.  625,  100  Fed.  655.  circuit  court,  against  a  railroad  com- 

In   Memphis   &   G.   Packet   Go.   v.  pany  for  damages  for  the  death  of 

Pikey,   142  Ind.   304,   40  N.   E.  527,  an   employee,   occurring   out   of   the 
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both  upon  reason  and  authority,  that  the  fund  recovered  is  to 
be  distributed  to  the  persons  entitled  to  it  under  the  statute 
of  the  place  where  the  cause  of  action  arose,  rather  than  to  the 
persons  who  would  be  entitled  according  to  the  statute  of  the 
forum.® 

The  lex  loci  delicti,  for  the  purposes  of  the  principle  stated 
in  this  section,  is  the  law  of  the  place  where  an  accident  caus- 
ing death  occurred,  rather  than  the  law  of  the  place  where  the- 

state  in  which  the  action  is  pending,  of  risk;  the  fellow-servant  rule  and. 
the  right  to  recover  and  the  amount  the  like. 

of  recovery  are  governed  by  the  lex  ^Weaver  v.  Baltimore  &  0.  R.  Co. 
loci,  and  not  by  the  lex  fori.  North- ^  21  D.  C.  499;  McDonald  v.  McDonald, 
em  P.  R.  Co.  v.  Bdbcoch,  154  U.  S."  96  Ky.  209,  49  Am.  St.  Kep.  289,  28- 
190,  38  L.  ed.  958,  14  Sup.  Ct.  Rep.  S.  W.  482;  Stoeokman  v.  Terre  Ewute 
978.  &  I.  R.  Co.  15  Mo.  App.  503;  NeUon 

In  an  action  in  one  state  for  the  v.  Chesapeake  &  0.  B.  Co.  88  Va.  971, 
death  of  a  person  by  reason  of  in-  15  L.  R.  A.  583,  14  S.  E.  838;  Leman 
juries  received  in  another,  the  court  v.  Baltimore  &  0.  B.  Co.  128  Fed. 
must  look  alone  to  the  statute  of  the   191. 

latter  state  to  ascertain  the  nature  Re  Strong,  86  Hun,  390,  33  N.  Y. 
of  the  right  and  the  party  in  whom  Supp.  502,  held  that  the  fund  re- 
it  was  vested.  Usher  v.  West  Jersey  ceived  by  an  administrator  appointed 
R.  Co.  126  Pa.  206,  4  L.  R.  A.  261,  in  New  York  in  settlement  of  a  claim, 
12  Am.  St.  Rep.  863,  17  Atl.  597.         for  damages  on  account  of  the  negli- 

That  deceased  did  not  leave  a  gent  killing  of  his  intestate  in  Ohio 
wife  or  child  does  not  defeat  an  ac-  should  be  distributed  according  to- 
tion  in  a  Federal  court  sitting  in  the  law  of  Ohio,  rather  than  that  of 
Washington  upon  a  cause  of  action  Michigan,  where  the  deceased  was 
for  death  arising  in  Alaska,  the  law  domiciled,  or  of  New  York,  where 
of  which  does  not  make  the  right  of  the  action  was  brought, 
action  dependent  upon  the  deceased's  In  Taylor  v.  Pennsylvania  Co.  78 
leaving  a  wife  or  child,  although  such  Ky.  348,  39  Am.  Rep.  244,  the  court,, 
a  condition  is  imposed  by  the  statute  in  arguing  against  the  right  of  an 
of  Washington  where  the  action  is  administrator  appointed  in  Ken- 
brought.  Erickson  v.  Pacific  Coast  tucky  to  maintain  an  action  in  that 
8.  8.  Co.  96  Fed.  80.  The  statement  state  imder  a  statute  of  Indiana, 
of  the  text  on  this  point  is  also  sup-  said  that,  if  he  could  recover,  he 
ported  by  cases  cited  ante,  §  478b,  would  hold  the  sum  recovered  sub- 
with  reference  to  matters  involved  in  ject  to  be  disposed  of  under  the  laws 
actions  ex  delicto  generally.  See  of  Kentucky;  but  a  different  view 
that  section  for  the  application  of  was  taken  in  McDonald  v.  McDon- 
the  principle  to  defenses  based  on  aid,  supra,  where  the  action  was. 
contributory  negligence;   assumption  brought  by  the  Kentucky  administra- 
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negligence  resulting  in  the  accident  had  its  inception,®  or  of 
the  place  where  death  ensued.^"* 

tor,  though,  as  a  matter  of  fact,  the  held  that  a  statute  of  Massachusetts, 

distribution    would    have    been    the  making  the  owner  or  keeper  of  a  dog 

same  whether  governed  by  the  stat-  which    bites     a    person    liable    for 

ate  of  Kentucky  or  by  the  statute  double      damages,      irrespective     of 

of  Illinois,  where  the  cause  of  action  whether    the    owner    knew  that  the 

arose.  dog  was   accustomed  to  attack  and 

^Rundell   v.    La    Compagnie    Oen-  bite  mankind,  did  not  apply  where 

erale  Transatlantique,  49  L.  R.  A.  92,  the  dog  was  owned  and  kept  in  Mas- 

40  C.  C.  A.  25,  100  Fed.  655.  sachusetts,  but  strayed  into  another 

In  the  following  cases,  where  neg-  state  and  there  bit  »  person, 

ligence,  consisting  of  the  failure  to  And  Goodvmi  v.   Young,  34  Hun, 

inspect  machinery  or  appliances,  oc-  252,  held  that  the  "civil  damage  act" 
<!urred  in  one  state  and  the  accident-  of  New  York  did  not  apply  where  a 

resulting  therefrom  occurred  in  an-  person   became    intoxicated   in   New 

other,    the    fellow-servant    rule    pre-  York,  and  did  the  damage  for  which 

vailing  at  the  place  where  the  acci-  recovery  was  sought  in  Vermont, 

dent  occurred  was  applied:     Kansas  In  Louisville  d  N.  R.  Co.  v.  Wil- 

City,  Ft.  8.  <t  M.  B.  Co.  v.  Becker,  Hams,  113  Ala.  402,  21  So.  938,  the 

67  Ark.  1,  46  L.  R.  A.  814,  77  Am.  St.  court  said  that  the  legal  consequences 

Rep.  78,  53  S.  W.  406;  St.  Louis,  I.  of  a  person's  act  are  determined  by 

M.  &  B.  R.   Co.  V.  Brovm,  67  Ark.  the  law  obtaining  when  and  where 

295,  54  S.  W.  865;  Alabama  G.  S.  R.  the  acts  are  performed;   and  again, 

<jO.  V.  Carroll,  97  Ala.  126,  18  L.  R.  that   the   wrongful   act   causing  the 

A.  433,  38  Am.  St.  Rep.  163,  11  So.  death  having  been  committed  in  Ten- 

803.  nessee,  the  right  of  action  must  be 

So,  the  right  of  action  against  a  determined  by  the  law  of  that  state, 

railroad  company   for  the   death   of  This  case,  however,  is  not  authority 

an  employee  from  injuries  received  for   the   proposition   that   the   loous 

in  Tennessee  is  governed  by  the  stat-  of  the  tort  is  determined  by  the  place 

ute   of   that   state,    notwithstanding  of   the   negligence,   rather   than   the 

that  the  result  was  traceable  to  an  place  where  the  injury  was  received, 

•omission  of  duty  in  Mississippi.   Chi-  if  the  two  are  not  the  same,  as  the 

cago,  St.  L.  &  N.  O.  R.  Co.  v.  Doyle,  statement  was  made  in  answer  to  the 

60  Miss.  977.  argument  that  the  cause  of  action 

In  Cameron  v.  Vandergriff,  53  Ark.  arose   in   Alabama,   since   the  death 

381,    13   S.   W.   1092,   where   a   rock  occurred  there,  although  the  injury 

was   thrown   by   a  blast   across   the  was  received  in  Tennessee, 

state   boundary    line   and    struck    a  In  Cvnoimnati,  E.  &  D.  R.  Co.  v. 

person  in  the  other  state,  the  cause  McMullen,  117  Ind.  439,  10  Am.  St. 

of   action   was   held  to  have  arisen  Rep.  67,  20  N.  E.  287,  the  court  de- 

in  the  latter  state.  termined  the  question  whether  a  car 

And   in  LeForest  v.   Tolman,   117  inspector  and  the  deceased  were  fel- 

JVIass.  109,  19  Am.  Rep.  400,  it  was  low  servants  by  reference  to  the  rule 
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'While  a  statute  creating  a  cause  of  action  for  death  is  thus 
limited  to  torts  committed  within  the  jurisdiction  in  which  it 
is  enacted,  it  is  applicable  to  the  death  of  nonresidents,  ^  ^  and 
is  available  to  nonresident  beneficiaries.^^ 

in  Indiana.  The  railroad  company  starting  out  from  Pennsylvania  to 
claimed  in  this  case  that  the  negli-  assist  in  clearing  a  railroad  track 
gence,  if  any,  occurred  in  Indiana,  of  snow,  of  the  danger  which  might 
although  the  accident  happened  in  be  encountered  by  reason  of  obstruc- 
Ohio.  The  decision,  however,  is  not  tions  on  the  track.  It  was  held  in 
upon  the  ground  that  the  place  of  this  case,  however,  that,  under  the 
the  negligence,  rather  than  the  place  circumstances,  the  deceased  was 
of  the  accident,  determines  the  locus  chargeable  with  knowledge  of  the 
delicti,  but  upon  the  ground  that  the  danger,  and  must  be  regarded  as  hav- 
rule  in  Ohio  as  to  who  are  fellow  ing  assumed  it. 

servants  was  not  proved,  and  the  In  Atlanta  &  G.  Air  Line  B.  Co.  v. 
court  of  Indiana  could  not  take  ju-  Tanner,  68  Ga.  384,  a  conductor 
dicial  cognizance  of  it.  whose  contract  for  services  was  made 

Derr  v.  Lehigh  Valley  R.  Co.  158  in  Georgia  was  injured  in  South 
Pa.  365,  38  Am.  St.  Rep.  848,  27  Atl.  Carolina.  The  negligence  of  which 
1002,  was  an  action  in  Pennsylvania  he  complained  was  the  omission  of 
by  the  widow  and  children  of  de-  a  duty  in  Alabama  to  properly  in- 
ceased  to  recover  for  his  death,  which  .spect  tho  machinery  of  the  train, 
occurred  in  Pennsylvania,  but  was  The  covirt  raised  the  query  whether 
the  result  of  an  injury  sustained  in  the  law  of  the  place  of  the  accident 
New  Jersey.  It  was  conceded  in  this  (South  Carolina),  or  that  of  the 
ease  that,  in  order  to  recover,  it  was  place  of  the  contract  and  negligent 
necessary  to  show  an  act  of  negli-  omission  (Georgia),  should  govern, 
gence  in  Pennsylvania  which  was  the  but  did  not  decide  the  question,  as, 
proximate  cause  of  the  injury  re-  under  the  circumstances,  the  result 
ceived  in  New  Jersey.  This  conces-  must  be  the  same  whichever  law  gov- 
sion   seems   to   have  been   prompted  emed. 

by  the  fact  that  the  New  Jersey  See  also  ante,  §  478b,  note  12. 
statute  did  not  permit  the  action  to  lOFom  Doren  v.  PennsyVvama  R. 
be  brought  by  the  widow  and  chil-  Co.  35  0.  O.  A.  282,  93  Fed.  260; 
dren.  It  seems  to  have  been  assumed  Louisville  £  N.  R.  Co.  v.  Williams, 
in  this  case  that  if  the  injury,  113  Ala.  402,  21  So.  938;  Derr  v.  Le- 
though  received  in  New  Jersey,  was  high  Valley  R.  Go.  158  Pa.  365,  38 
the  proximate  result  of  negligence  oc-  Am.  St.  Rep.  848,  27  Atl.  1002;  De- 
curring  in  Pennsylvania,  the  locus  Ham  v.  Mexican  Nat.  R.  Co.  86  Tex. 
delicti  would  be  in  the  latter  state,  68,  23  S.  W.  381;  Needham  v.  Grand 
and  the  action  would  be  governed  Trunk  R.  Co.  38  Vt.  294;  Rudiger  v. 
by  the  statute  of  that  state.  The  Chicago,  St.  P.  M.  &  0.  R.  Co.  04 
negligence  complained  of  was  in  the  Wis.  191,  68  N.  W.  661. 
omission  to  warn  the  deceased,  when        UDdrin'c/ou;  v.  Penvsylriinia  R.  Co. 
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The  governing  law  witli  respect  to  matters  that  are  common 
to  statutory  and  nonstatutory  torts  is  discussed  ante,  §§  478b 
and  478c. 

480e.  Same;  who  may  sue. — The  action  must  be  brought  by 
and  in  the  name  of  the  party  designated  by  the  statute  of  the 
state  or  country  in  which  the  cause  of  action  arose,  even  though 
a  similar  statute  of  the  forum  provides  that  the  action  shall  be 
brought  by  some  other  party.  ^  Thus,  if  the  statute  of  the 
state  or  country  where  the  cause  of  action  arose  provides  that 
the  action  shall  be  brought  directly  by  the  beneficiaries,  or 
some  one  of  them,  that  provision  prevails,  notwithstanding 
that  the  statute  of  the  forum  provides  that  the  action  shall  be 
brought  by  the  personal  representative.^     Conversely,  if  the 

85    Fed.    943;    Auffusta    B.    Co.    v.  Fed.  934;  Van  Doren  v.  Pennsylvania 

Glover,   92   Ga.    132,    18   S.   E.   406;  B.  Co.  35  C.  C.  A.  282,  93  Fed.  260; 

Philpott  V.  Missouri  P.  B.  Co.  85  Mo.  Limekiller  v.  Hannibal  &  St.  J.  B. 

164;  Davidson  v.  Eill  [1901]  2  K.  B.  Co.  33  Kan.  85,  52  Am.  Kep.  523,  5 

606,   70  L.   J.  K.   B.   N.   S.   788,   85  Pae.  401 ;  Lower  v.  Begal,  59  N.  J.  L. 

L.  T.  N.  S.  118,  49  Week.  Rep.  630,  66,  34  Atl.  945;  Wooden  v.  Western 

9  Asp.  Mar.  L.  Cas.  223.     In  many  IS.  Y.  &  P.  B.  Co.  126  N.  Y.  10,  13 

of  the  other  cases  in  which  the  ac-  L.  R.  A.  458,  22  Am.  St.  Rep.  803, 

tion  was  upheld  the  deceased  was  a  26  N.  E.  1050,  Affirming  35  N.  Y.  S. 

nonresident  of  the  state  in  which  the  E.  685,  12  N.  Y.  Supp.  908;  Stone  v. 

cause  of  action  arose;  and  the  appli-  Oroton  Bridge  &  Mfg.   Co.  77  Hun, 

cability  of  the  statute  seems  never  to  99,  28  N.  Y.  Supp.  446. 

have  been  denied  upon  this  grovmd.  In  'Nashville  &  C.  B.  Co.  v.  Spray- 

^'liid.;  Szymanski  v.  Blumenthal,  berry,  9  Heisk.  852,  8  Baxt.  341,  35 

3  Penn.  (Del.)  558,  52  Atl.  347,  held  Am.  Rep.  705,  the  court  said  that,  aa 

that  an  action  would  lie  by  and  for  the    injury    resulting    in    death    oc- 

the   benefit    of    a    nonresident    alien  curred   in   the   state   of   Mississippi, 

against  a   resident   of  Delaware   for  the  right  of  action  and  the  remedy 

the   negligent   killing   of   a   resident  prescribed    by    the    statute    of    that 

thereof.  state   were   the   ones   to   which   the 

i-Fabel  v.   Cleveland,   C.   C.   &  St.  plaintiff  was  entitled,  and  that  since 

L.  B.  Co.  30  Ind.  App.  268,  65  N.  E.  that  statute  gave  the  remedy  to  the 

929.   See  also  cases  cited  infra,  notes  husband  and  father  of  the  deceased 

2  and  3,  where  the  principle  is  ap-  persons,  he  was  the  proper  person  to 

plied.  bring  the  action  in  Tennessee. 

'Eulbert  v.   Topeka,  34  Fed.  510;  In  Hamilton  v.  Hannibal  &  St.  J. 

Boston  &  M.  B.  Co.  v.  McDuffey,  25  B.   Co.   39  Kan.   56,   18  Pac.  57,  an 

C.  C.  A.  247,  51  U.  S.  App.  Ill,  79  action  by  a  widow  in  Kansas  for  the 
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statute  of  the  state  or  country  where  the  cause  of  action  arose 
provides  that  the  action  shall  be  brought  by  the  personal  repre- 
sentative, it  must  be  brought  by  such  representative,  even 
though  the  statute  of  the  forum  provides  that  it  shall 
be  brought  directly  by  the  beneficiaries.*  There  is, 
however,  a  possible  exception  to  the  latter  proposition  when  the 
action  is  brought  by  the  sole  beneficiary.*  When  the  lex  loci 
delicti  does  not  merely  keep  alive  an  action  arising  in  favor  of 

negligent  killing  of  her  husband  in  arias   were   the   real   parties    in   in- 

Missouri,  it  was  held  that  the  action  terest. 

<;ould  not  be  maintained  because,  un-  ^Selma,  R.  <£  D.  B.  Co.  v.  Lacey, 
d§r  the  Missouri  statute,  the  right  of  49  Ga.  106;  Western  &  A.  R.  Co.  v. 
the  widow  to  maintain  the  action  Strong,  52  Ga.  461,  infra,  note  4; 
lapsed  and  passed  to  the  children  Faiel  v.  Cleveland,  C.  C.  &  St.  L.  R. 
if  not  brought  within  six  months  Go.  30  Ind.  App.  268,  65  N.  E.  929; 
after  the  husband's  death,  and  that  Ushei-  v.  West  Jersey  R.  Co.  126  Pa. 
in  this  case  the  six  months  had  ex-  206,  4  L.  R.  A.  261,  12  Am.  St.  Rep. 
pired  before  the  action  was  com-  ^63,  17  Atl.  597;  Patton  v.  Pitts- 
menced.  ^urg,  G.  <&  St.  L.  R.  Co.  96  Pa.  169; 
It  is  true  that  in  Stewart  v.  Balti-  Thorpe  v.  Union  Pacifio  Coal  Co.  24 
more  &  0.  R.  Go.  168  U.  S.  445,  42  'Uia.h,  475,  68  Pac.  145. 
li.  ed.  537,  18  Sup.  Ct.  Rep.  105,  the  So,  in  Gates  v.  Union  P.  R.  Co. 
action  was  brought  in  the  District  of  10*  ^o.  514,  24  Am.  St.  Rep.  348,  16 
Columbia  by  an  administrator  ap-  S-  ^-  *8^'  '*  ""^^  ^'^^^  that  the 
pointed  therein,  who  was  the  person  "^^^"^  °^  deceased  could  not  main- 
designated  by  the  statute  of  the  Dis-  *^'°  ^"^  ^<="°'^  ^"^  Missouri  for  the 
trict  to  bring  the   action,   although  ^^S^^S^^t  killing  of  her  husband  in 

,,  i       i..  J  Kansas,  because  the  Kansas  statute 

the   cause   of   action   arose   under   a  ^'       .  ,  ,      , 

j-ii      t  tr      1     J      1..1,  -jj  g^ve  the  right  of  action  to  the  per- 

statute  of  Maryland  which  provided  °      ,  ,,.  ,.,,, 

^,    ,   ^,       ^  ^      ,      , ,  ,    .        i,  sonal    representative,    notwithstand- 

that  the  state  should  bring  the  ae-  .       ,■,,.,  ,      ,    , ,  i,    . 

„,  .        ,.  f  .      ,,  .  ™g  tnf^t  it  was  also  held  that  a  per- 

tion.      The    point    discussed    in   this  ,  ,    ,.  •  j.   ,     . 

^  sonal     representative     appointed    in 

■case,  however,  merely  related  to  the  ^^^^^^^^  ,„„i^  „„t  maintain  the  ac- 

question  whether   such   dissimilarity  ^.^^^  ^^^  notwithstanding   that    the 

in   the    statutes   would    prevent   the  Missouri    statute    provides    that  the 

court   of   the    District   from   taking  ^^^^^^  gj^all  be  brought  by  the  bene- 

jurisdiction,  and  the  question  as  to  figiaries 

who  was  the  proper  party  to  bring        4  In  Western  &  A.  R.  Go.  v.  Strong, 

the    suit    was    apparently    not    dis-  52  Qa.  461,  supra,  note  3,  the  court 

cussed.     Besides,  as  the  court  in  this  said  that  possibly,   if  the  wife  had 

case  points  out,  the  plaintiff  in  the  been  the  sole  beneficiary,  she  might 

■case,  whether  the  state  or  the  per-  have  maintained  the  action  upon  the 

sonal    representative,    was    a   merely  ground  that  there  was  a  mere  naked 

nominal   plaintiff,   and   the   benefici-  trust. 
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the  deceased,  but,  like  Lord  Campbell's  act,  creates  an  entirely 
new  right  of  action,  and  provides  that  it  shall  be  brought  by 
the  personal  representative  for  the  benefit  of  the  next  of  kin, 
or  other  specified  beneficiaries,  there  is  a  decided  conflict 
among  the  authorities  as  to  whether  a  personal  representative 
appointed  at  the  forum  may  maintain  the  action.  Some  of  the 
cases  have  denied  such  right,  upon  the  ground  that  the  right 
which  the  statute  gives  to  the  personal  representative  of  the 
deceased  as  a  trustee  for  the  beneficiaries  is  not  of  such  a  na- 
ture that  it  can  be  imparted  to  an  executor  or  administrator 
appointed  at  the  fonun,  virtide  officii.^     The  United  States 

^MaoJcay  v.  Central  B.  Co.  14  personal  representative  that  cannot. 
Blatchf.  65,  Fed.  Cas.  No.  8,842;  be  enforced  by  an  administrator  ap- 
McCarthy  v.  Chicago,  B.  I.  &  P.  R.  pointed  at  the  forum,  and  conceding 
Co.  18  Kan.  46,  26  Am.  Rep.  742;  that  a  new  cause  of  action  created 
Taylor  v.  Pennsylvania  Co.  78  Ky.  in  favor  of  the  personal  representa- 
348,  39  Am.  Rep.  244;  Richardson  v.  tive  can  be  so  enforced. 
New  York  C.  R.  Co.  98  Mass.  85;  The  position  taken  in  the  Yawter 
Vatoter  v.  Missouri  P.  R.  Co.  84  Mo.  Case  was  reaffirmed  in  Gates  v. 
679,  54  Am.  Rep.  105;  Woodard  v.  Union  P.  R.  Go.  104  Mo.  514,  24  Am, 
Michigan  8.  &  N.  I.  R.  Go.  10  Ohio  St.  Rep.  348,  16  S.  W.  487  (although, 
St.  121.  in  this  ease,  the  action  was  brought 

In  Bruce  v.  Gindrmati  R.  Co.  83  by  the  widow)  ;  and  in  McGinnis  v. 
Ky.  174,  and  Biggins  v.  Central  N.  Missouri  Car  &  Foundry  Go.  174  Mo. 
E.  &  W.  R.  Co.  155  Mass.  176,  31  Am.  225,  97  Am.  St.  Rep.  553,  73  S.  W. 
St.  Rep.  544,  29  N.  E.  534,  an  admin-  586.  This  doctrine,  as  declared  in 
istrator  appointed  at  the  forum  was  Missouri,  seems  to  be  based  in  part 
allowed  to  maintain  the  action;  but  upon,  and  limited  by,  the  fact  that 
in  this  ease  the  statute  of  the  state  the  law  of  Missouri  expressly  pro- 
where  the  tort  occurred  did  not  hibits  an  administrator  from  main- 
create  a  new  right  of  action  in  the  taining  an  action  of  such  a,  nature, 
personal  representative,  but  merely  In  the  McOinnis  Case  the  court  went 
provided  that  the  right  of  action  for  even  further  and  held  that  a  stat- 
an  injury  causing  death  shall  not  ute  of  Missouri  authorizing  the  court 
abate;  and  the  Taylor  Case  and  to  appoint  some  person  to  bring  the 
Richardson  Case  were  expressly  dis-  action  for  the  benefit  of  persons  who- 
tinguished  on  this  ground.  are  not  allowed,  by  the  laws  of  the 

I/yon  V.  Boston  &  M.  R.  Co.   107    state   that   created   the   liability,  to 
Fed.  386,  curiously  takes  exactly  the   sue  in  their  own  names,  was  void, 
opposite  view,  holding  that  it  is  the        It  was   held   in   Jones  v.   Kansas 
right  of  action  which  survives  to  the    City,  Ft.  S.  d  M.  R.  Co.  178  Mo.  528> 
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Supreme  Court,  however,  has  held  that  an  administrator  ap- 
pointed at  the  forum  may  maintain  the  action  under  such  cir- 
cumstances, and  that  view  seems  to  be  supported  by  the  weight 
of  authority.® 

Upoii  the  assumption,   however,   that  the    foreign    statute 

77  S.  W.  890,  that  the  widow  of  a  statute  involved  in  those  cases,  how- 
decedent  who  was  domiciled  in  Mis-  ever,  did  not  create  a  new  right  of 
souri  might  maintain  an  action  action,  but  merely  prevented  the 
alone,  without  joining  a  child,  in  abatement  of  the  cause  of  action 
Missouri,  to  recover  for  the  death  of  arising  in  favor  of  the  person  in- 
lier  husband,  imder  the  Kansas  stat-  jured,  which  passed  to  the  represen- 
ute  which  declares  that  the  recovery  tative  as  a  part  of  the  estate, 
shall  inure  to  the  exclusive  benefit  The  decision  in  Robinson  v.  Oceanic 
of  the  widow  and  children,  and  pro-  Steam  Wav.  Co.  112  N.  Y.  315,  2  L. 
vides  that,  in  case  the  decedent  was  R.  A.  636,  19  N.  E.  625,  denying  the 
.1  nonresident,  the  action  may  be  right  of  a  resident  of  Massachusetts, 
brought  by  the  widow,  or,  if  none,  who  had  been  appointed  administra- 
by  the  next  of  kin.  tor  in  New  York,  to  bring  an  action 

^Dennick  v.  Central  R.  Co.  103  U.  in  the  latter  state  against  a  foreign 
S.  11,  26  L.  ed.  439.  To  the  same  corporation  for  the  death  of  his  in- 
effect  are:  Erickson  v.  Pacific  Coast  testate,  based  upon  a  statute  of  a 
S.  8.  Co.  96  Fed.  80 ;  Stallknecht  v.  foreign  country,  was  upon  the  ground 
Pennsylvania  R.  Co.  13  Hun,  451,  that  the  plaintiff  was  a  nonresident 
Affirming  53  How.  Pr.  305;  Central  aoad  therefore  within  the  provision 
R.  Co.  V.  Svnnt,  73  Ga.  651;  jif is-  of  the  Code  of  Civil  Procedure  that 
souri  P.  R.  Co.  v.  Letms,  24  Neb.  a  nonresident  cannot  sue  a  foreign 
848,  2  L.  R.  A.  67,  40  N.  W.  401;  corporation  for  a  tort  occurring  out- 
Morris  V.  Chicago,  R.  I.  &  P.  R.  Co.  side  of  the  state. 
65  Iowa,  727,  54  Am.  Rep.  39,  23  N.  Sanbo  v.  Union  Pacific  Coal  Oo. 
W.  143;  Earrill  v.  South  Carolina  &  130  Fed.  52,  while  conceding  that  an 
G.  Extension  R.  Co.  132  N.  C.  655,  action  under  a  foreign  statute  which, 
44  S.  E.  109;  Nelson  v.  Chesapeake  like  Lord  Campbell's  act,  vests  the 
d  0.  R.  Co.  88  Va.  971,  15  L.  R.  A.  right  of  action  in  the  personal  rep- 
583,  14  S.  E.  838.  resentative,  for  the  benefit  of  certain 

An  administrator  appointed  at  the  classes  of  beneficiaries,  and  not  for 

forum  was  also  allowed  to  maintain  the  benefit  of  the  general  estate,  may 

the  action  in  Bruce  v.  Cincinnati  R.  be  maintained  by  a,  personal  repre- 

Co.  83  Ky.  174;   Wintuska  v.  Louis-  sentative   appointed    at   the    forum, 

ville  &  N.  R.  Co.  14  Ky.  L.  Rep.  579,  holds   that  the   latter   cannot  main- 

20  S.  W.  819;  Leonard  v.  Columbia  tain  an  action  under  a,  foreign  stat- 

Steam  Nav.  Co.  84  N.  Y.  48,  38  Am.  ute  which  vests  the  right  of  action 

Rep.  481 ;  and  Hoes  v.  New  York,  N.  in  the  personal  representative  for  the 

H.  &  H.  R.  R.  Co.  73  App.  Div.  363,  benefit  of  the  general  estate 
77   N.   Y.    Supp.    117.     The   foreign 
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requires  the  action  to  be  brought  by  the  personal  representa- 
tive, and  that  it  cannot  be  maintained  by  a  personal  representa- 
tive appointed  at  the  forum,  it  cannot  be  maintained  at  all  un- 
less it  may  be  maintained  by  a  foreign  executor  or  adminis- 
trator.'^ The  general  rule  is  that,  in  the  absence  of  a  statute 
to  the  contrary,  an  administrator  cannot  bring  an  action  out- 
side of  the  state  in  which  he  is  appointed,®  but  it  has  been  held 
that  this  rule  does  not  apply  to  an  action  brought  by  an  ad- 
ministrator under  a  statute  which  creates  a  new  right  of  ac- 
tion, and  vests  it  in  him  for  the  benefit  of  the  designated  per- 
sons or  classes  of  persons.®  And  the  general  power  to  sue  con- 
ferred upon  foreign  executors  or  administrators  by  a  statute 
of  the  forum  enables  such  an  executor  or  administrator  to 
bring  an  action  under  a  statute  of  the  forum  for  the  negligent 
homicide  of  deceased  at  the  forum.  ^'*     It  has  been  held  other- 

'In   Kansas,   where   the    right   of  however,  it  was  urged  that  the  stat- 

action  is  vested  generally  in  the  per-  ute  did  not  apply  because  the  action 

sonal   representative  for  the  benefit  was  not  for  the  recovery  of  assets  of 

of  the  widow  and  children,  all  diffi-  the  deceased,  but  the  court  rejected 

culty  upon  this  point  is  avoided  by  this  view. 

a    supplementary   provision     permit-  McCarthy  v.   Chicago,  B.  I.  &  P. 

ting  the  action  to  be  brought  by  the  R.  Go.  18  Kan.  46,  26  Am.  Rep.  742, 

widow,   or,   if  none,  by  the  next  of  and  Woodard  v.  Michigan  8.  £  N. 

Jcin,  in  ease  the  deceased  was  a  non-  /.  B.  Co.  10  Ohio  St.  121,  while  hold- 

i-esident.  ing   that   a    personal   representative 

^Post,  §  613.  appointed   at   the   forum    could  not 

sWilson   V.    Tootle,    55   Fed.   211;  maintain    the     action,    expressly  re- 

McCarty  v.  ffew  York,  L.  E.  <&  W.  trained  from  passing  upon  the  ques- 

B.  Go.  62  Fed.  437 ;  Boulden  v.  Penn-  tion  whether  it  could  be  maintained 

sylvania  B.  Go.  205  Pa.  264,  54  Atl.  by  a  personal  representative  appoint- 

S06.  ed  in  the  state  where  the  cause  of 

In  Cincinnati,  H.  d  D.  B.  Co.  v.  action  arose. 

Thiebaud,  52  C.  C.  A.  538,  114  Fed.  In  McGinnis    v.    Missouri    Gar  & 

918;    Weaver  v.  Baltimore  &   0.  R.  Foundry  Co.  174  Mo.  225,  97  Am.  St. 

Co.  21  D.  C.  499 ;   and  South  Garo-  Rep.  553,  73  S.  W.  586,  however,  the 

Una  B.  Co.  v.  Wix,  68  Ga.  572,  the  court   said   that   a   foreign   adminis- 

foreign  representative  was  allowed  to  trator  cannot  bring  the  action  at  the 

bring   the   action,   but   there  was   a  forum. 

statute  permitting  a  foreign  admin-  ^oPopp  v.  Cincinnati,  B.  &  D.  R- 

istrator   to   sue.     In  the  first   case,  Co.  96  Fed.  465;  Jeffersonville  R.  Co. 
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wise,  however,  where  the  statute  merely  gives  foreign  admin- 
istrators the  right  to  sue  for  the  recovery  of  "debts  due  their 
decedents,"  ^  ^  or  to  prosecute  actions  relating  to  property 
within  the  jurisdiction.-^^ 

480f.  Survival  of  cause  of  action  for  tort;  revivor  of  action. — 
The  question  whether  a  cause  of  action  for  personal  injury 
survives  the  death  of  the  person  injured  and  passes  to  his  per- 
sonal representative  pertains  to  the  substantive  right,  rather 
than  to  the  remedy,  and  is,  therefore,  governed  by  the  law  of 
the  place  where  the  tort  occurred  and  the  cause  of  action  arose, 
rather  than  by  the  law  of  the  fonun.-'     Likewise,  the  question 

V.  Bendricks,  26  Ind.  228;  Jefferson-  the  negligent  killing  of  a,  resident  of 

ville   R.    Go.   v.   Hendricks,    41    Ind.  that  state. 

48;   Wahash,  8t.  L.  &  P.  R.  Go.  v.  ^iMaysmlle  Street  R.  &   Transfer 

Shacklet,  105  111.   364,  44  Am.  Rep.  Go.  v.  Marvm,  8  C.  0.  A.  21,  16  U. 

791 ;  Florida  G.  &  P.  R.  Go.  v.  Sulli-  S.  App.  236,  69  Fed.  91. 

van,  61  L.  R.  A.  410,  57  C.  C.  A.  167,  In  Wabash,  St.  L.  &  P.  R.  Co.  v. 

120  Fed.  799;   Kansas  P.  R.   Go.  v.  Shaoklet,   105  111.  364,  44  Am.   Rep. 

Cutter,  16  Kan.  568.  791,   siipra,    note     10,     however,    the 

So,  in  Bodges  v.  Kimball,  34  C.  foreign  administrator  was  allowed  to 
C.  A.  103,  63  U.  S.  App.  688,  91  Fed.  maintain  the  action,  although  the 
845,  Reversing  87  Fed.  545,  the  court,  statute  of  the  forum  merely  pur- 
while  holding  that  the  objection  that  ported  to  give  foreign  administrators, 
the  foreign  administrator  had  not  power  to  sue  for  the  purpose  of  en- 
taken  out  ancillary  letters  at  the  forcing  "claims  of  the  estate." 
forum  would  have  been  good  if  raised  ^Robertson  v.  Chicago,  St.  P.  M. 
in  time,  held  that  he  was  not  such  &  0.  B.  Co.  (Wis.)  99  N.  W.  433. 
a  stranger  to  the  action  as  to  pre-  It  was  held  in  this  case,  however, 
vent  him  from  removing  the  objec-  that  the  statute  of  the  forum  giving 
tiou  by  taking  out  such  letters  pend-  the  personal  representative  of  one 
ing  the  action.  negligently  killed  within  the  state  a 

Pisano  v.  B.  M.  &  J.  F.  Shanley  right  of  action  for  damages,  author- 
Co.  66  N.  J.  L.  1,  48  Atl.  618,  merely  ized  such  an  action  by  a  personal 
held  that  the  appointment  of  an  ad-  representative  appointed  in  another 
rninistrator  in  New  York  did  not,  in  state  where  the  deceased  was  domi- 
the  absence  of  proof  of  assets  in  that  ciled. 

state,  prevent  the  maintenance  of  an  lEyde  v.  Wabash,  St.  L.  &  P.  R. 

action  by  an  administrator  appoint-  Go.  61  Iowa,  441,  47  Am.  Rep.  820, 

ed  in  New  Jersey  to  recover  under  16  N.  W.  351;  Davis  v.  New  York  £ 

the  New  Jersey  statute  upon  a  cause  N.  E.  R.  Co.  143  Mass.  301,  58  Am. 

of  action  arising  in  that   state   for  Rep.  138,  9  N.  E.  815  j   Whitford  v. 
Vol.  II.  CoNFL.  op  Laws — 72. 
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whether  a  statutory  cause  of  action  for  death  survives  the 
death  of  the  person  for  whose  benefit  it  was  originally  given 
is  one  of  right,  and  not  of  procedure,  and  is,  therefore,  gov- 
erned by  the  law  of  the  state  in  which  the  cause  of  action  arose, 
and  not  by  the  law  of  the  forum.  ^  The  question,  however, 
whether  an  action  for  personal  injuries  pending  at  the  time  of 
the  death  of  the  person  injured  may  be  revived  after  his  death 
pertains  to  the  remedy  and  is  governed  by  the  law  of  the  fo- 
rum.^ 

It  has  been  held  that  the  question  whether  a  cause  of  action 
for  tort  survives  against  the  estate  of  the  tort  feasor  depends 
upon  the  law  of  the  latter's  domicil,  and  not  upon  the  law  of 
the  state  where  the  cause  of  action  arose.* 

481. — (This  section,  which  related  to  injuries  done  to  real 
estate,  has  been  omitted,  as  the  substance  thereof  is  incorpo- 
rated in  antCj  §  290a.) 

h.  Revenue  offenses. 

482.  State  will  not  sanction  contract  to  evade  its  revenue 
laws. — It  is  agreed  on  all  sides  that  the  courts  of  a  country, 

Panama  B.  Go.  23  N.  Y.  465 ;  O'Reilly  ground  that  it  was  contrary  to  the 
V.  l^ew  York  &  N.  E.  B.  Co.  16  K.  public  policy  of  the  forum  to  enter- 
I.  388,  5  L.  E,.  A.  364,  6  L.  R.  A.  tain  the  action,  inasmuch  as  such 
719,  17  Atl.  171,  908,  19  Atl.  244;  action  would  not  survive  at  the 
'Needliam  v.  Grand  Trunk  B.  Co.  38  common  law  and  the  statute  of  Texas 
Vt.  294.  Texas  &  P.  B.  Go.  v.  Bioh-  creates  an  entirely  new  cause  of  ac- 
ards,  68  Tex.  375,  4  S.  W.  627,  is  tion  in  such  a.  case,  and  does  not, 
not  opposed  to  the  rule  of  the  text  like  the  Louisiana  statute,  prevent 
upon  this  point,  though  the  court  the  abatement  of  a  cause  of  action 
declined  to  entertain  an  action  for  arising  in  favor  of  the  person  in- 
personal  injuries  sustained  by  dece-  jured. 

dent  in  Louisiana,  by  the  statute  of       ^Sanders  v.  Louisville  &  N.  R.  Co. 

which   the  cause  of  action   for  per-  49  C.  C.  A.  565,  111  Fed.  708. 
sonal  injuries  survived  to  the  plain-       ^Baltimore  &  0.  B.  Go.  v.  Joy,  173 

tifl'.     The  decision,   however,   is   not  U.  S.  226,  43  L.  ed.  677,  19  Sup.  Ct. 

upon   the  ground  that  the   survival  Eep.  387. 

of  a  cause  of  action  depends  upon  iWhitten,  v.  Bennett,  77  Fed.  271. 
the  law  of  the  forum,  but  upon  the 
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into  which  an  attempt  is  made  to  illegally  smuggle  goods,  will 
refuse  to  enforce  a  foreign  contract  in  which  such  smuggling 
is  an  ingredient.^ 

483.  But  mere  knowledge  of  intended  smuggling  does  not  in- 
validate sale. — There  must,  however,  be  complicity  in  the  trans- 
action. Thus,  when  it  appeared  that  A.,  a  Frenchman,  sold 
goods  to  B.,  an  Englishman,  which  goods  A.  knew  were  to  be 
smuggled  into  England,  A.  having  no  part  in  the  smuggling 
transaction,  it  was  held  that  A.  could  recover  the  price  of  the 
goods  in  an  English  court.  ^ 

484.  Contracts  to  evade  foreign  revenue  laws  held  not  illegal. 
— It  has  been  frequently  ruled,  in  English  and  American 
courts,  that  a  contract  in  one  country  to  evade  or  defraud  the 
revenue  laws  of  another  is  not  illegal  in  the  country  of  its 
origin.-^  And  so  speak  several  eminent  masters  of  the  Roman 
law,  both  ancient  and  modern.^  But  the  decisions  just  noticed, 
validating  contracts  whose  incidental  effect  is  to  evade  foreign 
revenue  laws,  are  condemned  by  the  high  authority  of 
Pothier,*    of    Judge    Story,*    of    Chancellor   Kent,^    of    Mr. 


1  story,  Confl.  L.  §  246;  Wamell 
V.  Beed,  5  T.  R.  599,  2  Revised  Rep. 
67.1 ;  Lightfoot  v.  Tenant,  1  Bos.  &  P. 
551 ;  Holman  v.  Johnson,  1  Cowp. 
341;  Ccinnan  v.  Briee,  3  Barn.  &  Aid. 
179,  22  Revised  Rep.  342;  Armstrong 
V.  Toler,  11  Wheat.  258,  6  L.  ed.  468; 
Cambioso  v.  Maffett,  2  Wash.  C.  C. 
08,  Fed.  Cas.  No.  2,330;  Eannay  v. 
Eve,  3  Craneh,  245,  2  L.  ed.  428; 
Greenwood  v.  Curtis,  6  Mass.  378. 
See  Marshall  v.  Baltimore  &  0.  B. 
Co.  16  How.  334,  14  L.  ed.  961 ;  Ken- 
nett  V.  Chambers,  14  Hovi'.  38,  14  L. 
ed.  316. 

But  a  contract  which  has  been 
completed  in  a  foreign  country  may 
be  executed,  and  suit  brought  there- 
on before  the  courts  of  Canada,  even 
when  one  of  the  parties  to  the  con- 
tract had,  to  the  knowledge  of  the 
other,  an  intention  to  contract  in 
violation  of  the  reveii-ic  laws  of 
Canada.  Lebeuf  v.  Levallee,  Rap. 
Jud.  Quebec,  15  C.  S.  520. 

^Holman  v.  Johnson,  1  Cowp.  341. 
See  Honnay  v.  Eve,  3  Craneh,  342,  2 


L.  ed.  461;  Mclntyre  v.  Parks,  3 
Met.  207. 

And  see  Lord  Abinger  in  Pellecat 
V.  Anqell,  2  Cromp.  M.  &  R.  311,  1 
Gale,  187,  5  Tyrw.  945,  4  L.  J.  Exch. 
N.  S.  326;  James  v.  Gatherwood,  3 
Dowl.  &  R.  190;  Planche  v.  Fletcher, 
1  Dougl.  K.  B.  251.  Also  cases  cited 
post,  §  486,  to  the  effect  that  the 
knowledge  must  be  specific. 

'^Biggs  v.  Lawrence,  3  T.  R.  454,  1 
Revised  Rep.  740;  Clugas  v.  Pena- 
luna,  4  T.  R.  466,  2  Revised  Rep. 
442;  Planche  v.  Fletcher,  1  Dougl.  K. 
B.  251 ;  Lightfoot  v.  Tenant,  1  Bos. 
&  P.  551 ;  Ludlow  v.  Van  Bensselaer, 
1  Johns.  94;  Kohn  y.  The  Benaisance, 
5  La.  Ann.  25,  52  Am.  Dee.  577 ;  Ivey 
V.  Lalland,  42  Miss.  444,  2  Am.  Rep. 
606,  97  Am.  Dee.  475;  Armendiaz  v. 
De  La  Serna,  40  Tex.  291. 

sPardessus,  No.  1492;  Emgrigon,  i. 
c.  8,  No.  58;  Straccha,  cited  by  Bar, 
p.  247;  and  Massg,  ii.  p.  116.  As  to 
contracts  to  export  goods  contraband 
of  war,  see  post,  §  496;  and  to  vio- 
late blockades.  Ibid. 

3Assur.  n.  58. 

4  Confl.  L.  §  257. 

53  Com.  266. 
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Chitty,«  of  Mr.  Westlake/  of  Mohl,^  and  of  Bar.'  Every 
sovereign,  according  to  well-settled  principles/ **  has  the  ex- 
clusive right  to  control  the  importation  of  foreign  goods,  and 
no  sovereign  ought  to  tolerate,  it  is  insisted,  acts  interfering 
with  this  prerogative  of  other  sovereigns.  It  is  argued,  also, 
that  when  the  evasion  is  attempted  through  the  corruption  of 
officials,  this  is  an  offense  against  good  morals,  avoiding  any 
contract  of  which  it  is  an  ingredient.  ^  ^  In  Germany,  at  least, 
all  contracts  of  this  kind  are  judicially  stamped  with  illegal- 
ity.^^ At  the  same  time,  it  is  impossible  not  to  feel  the  force 
of  the  position  that  smuggling,  though  illegal  by  local  law, 
may  nevertheless,  be  stimulated,  if  not  by  the  laxity  of  local 
officials,  at  least  by  the  oppressiveness  of  tariffs  vexatiously 
prohibitive ;  and  it  is  impossible,  also,  to  forget  that  smugglers 
have  been  among  the  most  effective  instruments  by  which  the 
modification  of  such  tariffs  has  been  produced.  When  a  tariff 
tends  to  perpetuate  an  odious  and  cruel  monopoly,  foreign 
courts  may  be  excused  for  looking  on  it  as  a  punitive  law  they 
are  not  bound  to  enforce.^* 


r 


i.  Local  statutory  honds. 

485.  Such  bonds  not  extraterritorial. — A  bond,  executed  in 
obedience  to  a  local  statute,  imposing  a  penalty  in  case  of  mis- 
conduct, is  regarded  as  in  the  nature  of  a  penal  obligation 
which  foreign  states  will  not  undertake  to  execute.-'  And  in 
a;ny  view,  statutes  enabling  such  bonds  to  be  sued  on  by  parties 
injured  concern  the  remedy,  and  have  no  extraterritorial 
force.* 

«1  Commerce,  83.                            '  But  a  bond  given  in  another  state, 

TPrivate    International   Law,     1st  pursuant  to  the  statute  of  that  state, 

"^sSteate^recht,  etc.,  i.  p.  724.  conditioned  for  the  payment  of  any 

9  Page  247.  costs  and  damages  sustained  by  the 

lOVattel,  Nations,  i.  chap.  8,  §  90.  wrongful  suing  of  a  writ  of  ne  exeat, 

iiMaasg,  ii.  No.  83.  may  be  the  subject  of  a  suit  or  of 

uSee   Judgment   of   the   Superior  j.      i  •       •     ni-          i        .r-j 

Tribunal   at    Cassel,   Dec.    13,    1828,  ^  counterclaim  in  Minnesota.     Mtd- 

given  by  Bar,  p.  417;   and  see  The  '«"*  C^"-  ^-  Broat,  50  Minn.  562,  17 

Acme,  2  Ben.  386,  Fed.  Gas.  No.  27.  L.  E.  A.  312,  52  N.  W.  972. 
^iAnte,    §    4.     On   this   point,   see 

Fiore,  Op.  eit.  §  286.  ipickering    v.    Fisk.    6    Vt.    102; 

iPiokermg    v.    Fisk,    6    Vt.    102;  ui^ick  v.  Brooks,  21  Vt.  569.    Post, 

Hunt  V.  Pownal,  9  Vt.  411 ;  State  use  s  747, 

of  Gone  v.  John,  5   Ohio,  217.     See 

McFee  v.  South  Carolina  Ins.  Oo.  2 

M'Cord,  L.  503.     Ante,  §  4. 
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]'.  Sales  of  prohibited  liquors  and  drugs. 

486.  Sales  of  unlawful  liquors  or  drugs  determined  by  place  of 
performance. — Where  a  sale  of  spirituous  liquor  is  valid  by  the 
law  of  the  place  of  contract,  but  invalid  by  the  law  of  the  place 
where  the  goods  are  to  be  delivered,  the  vendor  cannot,  in  the 
latter  place,  recover  the  price,  where  he  has  knowledge  that  the 
vendee  intends  to  resell  the  goods  contrary  to  law,  and  where 
he  aids  in  so  doing.-'  The  guilty  knowledge,  however,  of  the 
vendor,  and  the  illegal  intent  of  the  purchaser,  must  be  proved 
in  order  to  avoid  in  such  case  the  contract,  and  the  knowledge 
must  go  to  the  fact  that  the  sale  was  specifically  to  violate  the 
law  of  the  state  of  delivery.^  A  similar  ruling  has  been  made 
in  England  as  to  the  sale  of  drugs  to  be  illegally  used  in  the 
manufacture  of  beer.*  On  the  other  hand,  although  in  the 
place  where  the  contract  is  solemnized  the  sale  is  illegal,  yet 
the  contract  is  not  invalid  if  its  performance  is  to  be  exclu- 
sively in  a  state  where  the  sale  is  legal.* 

486a.  Law  governing  validity  of  executed  sale;  where  executed 
sale  deemed  to  have  been  made. — Many  of  the  decisions  with 
reference  to  interstate  traffic  in  intoxicating  liquors  prior  to 

lAnte,  §§  399  et  seq.;  Banchor  v.  Frank  v.  O'Neil,  125  Mass.  473; 
Mansel,  47  Me.  58;  Wilson  v.  Strat-  BUgh  v.  James,  6  Allen,  570;  Whit- 
ton,  47  Me.  120;  Webster  v.  Munger,  lock  v.  Workman,  15  Iowa,  351.  See 
8  Gray,  584;  Anstedt  v.  Butter,  30  3  Southern  Law  Rev.  693;  and  6  Alb. 
111.  164;  Dalter  v.  Laue,  13  Iowa,  L.  J.  85.  As  to  scienter,  see  Hill  v. 
538.  But  see  Territt  v.  Bwrtlett,  21  B-pear,  50  N.  H.  253,  9  Am.  Rep.  205; 
Vt.  184;  Spalding  v.  Preston,  21  Vt.  BootKby  v.  Plaisted,  51  N.  H.  436,  12 
9,  50  Am.  Dec.  68.    See  post,  §  486b.  Am.   Rep.    140.     Ante,   §   483.     That 

If  the  delivery  is  to  be  to  a  com-  the  agent's  knowledge  will  be  imput- 

mon  carrier  within  the  state  of  sale  ed  to  the  principal,  see  Suit  v.  Wood- 

where  the  sale  is  legal,  the  fact  that  hall,  113  Mass.  391. 

the  goods  are  ultimately  to  be  trans-  sLangton  v.  Hughes,  1  Maule  &  S. 

ported  to  a  state  where  the  sale  is  il-  593. 

legal  does  not  prevent  a  recovery  of  iAnte,  §§  399  et  seq.;  Banchor  v. 
the  price.  Backman  v.  Jenks,  55  Mansel,  47  Me.  58;  Dolan  v.  Oreen, 
Barb.  469;  Boit  v.  MayUn,  52  Ala.  110  Mass.  322,  cited  OMte,  §  401.  See 
252 ;  McOarty  v.  Gordon,  16  Kan.  35 ;  Kentucky  v.  Bassford,  6  Hill,  526. 
Kling  v.  Pries,  33  Mich.  275;  When  an  executory  contract  for 
Roethke  v.  Philip  Best  Breimng  Co.  the  sale  of  intoxicating  liquors  is 
33  Mich.  340;  Webber  v.  Donnelly,  33  made  in  Massachusetts,  to  be  com- 
Mich.  469.  See  Dolan  v.  Green,  110  pleted  and  performed  in  New  York, 
Mass.  322;  Suit  v.  Woodhall,  113  such  contract  is  not  a  sale  "in  viola- 
Mass.  391.  See  also  post,  §  486b,  tion  of  law"  under  Mass.  Gen.  Stat. 
note  5.  chap.   86.     Abberger  v.   Marrin,   102 

^Barnard   v.    Field,    46   Me.    526;  Mass.  70;  Ely  v.  Webster,  103  Mass. 

Samage    v.    Uallory,    4    Allen,  492;  304.     See  post,   §  486b,  p.  1150. 
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the  "original  package"  decision  of  the  United  States  Supreme 
Court  ^  were  rendered  under  a  misapprehension  as  to  the  ex- 
tent of  the  power  of  the  several  states  to  regulate  and  control 
such  traffic ;  but  the  foundation  of  these  decisions,  and  their 
effect  as  precedents,  were  restored  by  the  act  of  Congress  of 
August  8,  1890,  subjecting  such  liquor  upon  its  arrival  in  a 
state  to  the  police  power  thereof. 

The  validity  of  an  executed  sale  of  intoxicating  liquor — ^with- 
out reference  now  to  the  ultimate  question,  considered  in  the 
next  section,  whether  an  action  may  be  maintained  thereon  in 
another  jurisdiction,  which  may  involve  other  factors — is  to  be 
tested  by  the  law  of  the  place  where  the  title  passes.  When  a 
resident  of  one  state  gives  an  order,  in  that  state  or  elsewhere,  to 
a  dealer  doing  business  in  another  state,  for  a  quantity  of  intoxi- 
cating liquor  not  specifically  identified  or  appropriated,  and  the 
seller,  in  the  ordinary  course  of  business,  delivers  to  a  carrier  the 
liquor  consigned  to  the  buyer  in  the  former  state,  the  title  passes 
and  the  executed  contract  of  sale  is  consummated  upon  delivery 
to  the  carrier,  in  the  absence  of  extrinsic  circimistances  rebutting 
such  intention  of  the  parties.  Therefore,  the  validity  of  the  exe- 
cuted sale  ordinarily  depends  upon  the  law  of  the  state  in 
which  the  liquor  is  delivered  by  the  seller  to  the  carrier,  rather 
than  that  of  the  state  in  which  it  is  actually  received  by  the 
buyer  from  the  carrier.^  The  rule  which  locates  the  situs  of 
the  executed  sale  in  the  state  in  which  the  liquor  is  delivered  to 
the  carrier,  however,  rests  upon  the  presumed  intention  of  the 
parties,^  and,  therefore,  does  not  apply  when  it  appears  ex- 
trinsically  that  the  parties  contemplated  that  delivery  should 

iLeisy  v.  Eardin,   135  U.   S.   100,        3Wind  v.  Her,  93  Iowa,  316,  27  L. 
34  L.  ed.  128,  3  Inters.  Com.  Rep.  36,   E.  A.  219,  61  N.  W.  1001. 
10  Sup.  Ct.  Rep.  681. 

2  See     cases     cited    post,    §    486b, 
note  5. 


§  486a]  PARTICULAR  CASES.  1143 

be  made  in  the  state  of  the  buyer's  residence.*     In  that  case 
the  executed  sale  is  completed  and  its  validity  is,  of  course,  to 

^Weil  V.  Golden,  141  Mass.  364,  6  mer  case  the  court  said  that  the  law 
N.  E.  229;  Suit  v.  Woodhall,  113  distinguishes  between  an  option  to 
Mass.  391 ;  Lewis  v.  McCdbe,  49  purchase  if  satisfactory  and  an  op- 
Conn.  155,  44  Am.  Rep.  217.  tion   to   return   if   not   satisfactory; 

When  the  purchaser  reserves  the  and  in  the  one  case  a  title  will  not 
right  to  accept  or  reject  the  goods  pass  until  the  option  is  determined, 
upon  their  arrival  at  destination,  it  and  in  the  other  case  the  title  passes 
often  becomes  a  close  question,  in  at  once,  subject  to  the  right  to  re- 
the  event  of  acceptance,  whether  the  scind  and  return, 
title  passed  upon  delivery  to  the  Where,  by  the  terms  of  an  order 
carrier,  or  upon  the  actual  accept-  for  intoxicating  liquor,  the  purchaser 
ance  by  the  purchaser.  It  depends,  is  to  have  thirty  days  to  see  if  the 
to  a  large  extent,  upon  the  exact  liquors  are  as  represented,  and  if  so 
terms  of  the  reservation.  Thus,  is  to  pay  for  them,  and,  if  not,  have 
where  the  liquor  was  purchased  sub-  the  right  to  return  them  to  the  ven- 
ject  to  acceptance  or  rejection  by  the  dors,  the  sale  will  be  regarded  as 
purchaser  as  the  goods  should  or  completed  upon  delivery  to  the  car- 
should  not  prove  satisfactory  to  him,  rier  in  New  York,  consigned  to  the 
the  sale  must  be  regarded  as  having  purchaser  in  Rhode  Island,  and  does 
taken  place  in  the  state  in  which  they  not  fall  within  the  terms  of  the 
are  received  by  the  purchaser  from  Rhode  Island  statute  voiding  sales 
the  carrier.  Wilson  v.  Stratton,  47  in  that  state  not  made  in  original 
Me.  120.  packages.    Schlesinger  v.  Stratton,  9 

And  that  is  also  true  where,  by  R.  I.  578.  The  court  distinguished 
the  terms  of  the  contract,  the  buyer  the  ease  of  Wilson  v.  Stratton,  47 
is  to  have  ten  days  after  receiving  Me.  120,  upon  the  ground  that  the 
the  goods  in  which  to  return  them  if  condition  of  the  contract  in  that  case 
they  are  not  satisfactory.  Wasser-  was  a  condition  precedent,  it  being 
boehr  v.  Boulier,  84  Me.  165,  30  Am.  agreed  that  the  defendant  need  not 
St.  Rep.  344,  24  Atl.  808.  have  the  liquor  or  pay  for  it  unless 

But  in  Wind  v.  Her,  93  Iowa,  316,  it  was  what  he  wanted;  while  in  the 
27  L.  R.  A.  219,  61  N.  W.  1001,  and  case  at  bar  the  condition  was  a  eon- 
Boothby  v.  Plaisted,  51  N.  H.  436,  dition  subsequent,  the  defendant  be- 
12  Am.  Rep.  140,  it  was  held  that  ing  entitled  to  thirty  days  after  the 
the  express  reservation  by  the  pur-  liquor  was  received  to  return  it  if 
chaser  of  the  right  to  examine  the  not  found  to  be  as  represented, 
liquors  after  they  arrive  at  his  place  So,  a  sale  of  liquor  to  a  dealer  in 
of  business,  and  to  return  them  if  Kansas  will  be  deemed  to  have  been 
not  according  to  contract,  does  not  made  in  another  state  where  the 
operate  to  postpone  the  passing  of  seller  did  business  and  from  which 
the  title,  or  to  defeat  the  effect  of  the  goods  were  shipped,  notwith- 
the  delivery  to  the  carrier  as  a  de-  standing  that  the  goods  were  ordered 
livery  to  the  purchaser.     In  the  for-   in    Kansas    from     a    sample    there 
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shown,  and  it  was  expressly  agreed  after  the  sale  and  delivery  of  the 
that  the  goods  were  not  to  be  rt-  liquor,  notes  were  signed  in  Iowa  as 
ceivcd  and  accepted  unless  they  evidence  of  the  indebtedness, 
proved  identical  with  the  order  given  So,  in  Gross  v.  Feehan,  110  Iowa, 
in  quality  and  in  quantity,  the  pur-  163,  81  N.  W.  235,  it  was  held  that 
chaser  expressly  reserving  the  right  the  sale  was  made  in  Illinois  where 
to  reject  the  liquor  for  any  deficiency  the  goods  were  delivered  to  the  ear- 
in  quality  or  in  quantity,  and,  in  rier,  consigned  to  the  purchaser  in 
case  of  such  deficiency,  to  return  the  Iowa,  notwithstanding  that  after  the 
goods  to  the  seller.  McCarty  v.  order  was  given  the  purchaser,  by 
Gordon,  16  Kan.  35;  Gill  v.  Kauf-  notice  to  the  seller's  agent,  under- 
man,  16  Kan.  571.  The  court  said  took  to  countermand  it,  but  accepted 
that  the  express  provisions  in  the  the  liquor  upon  its  arrival  at  his 
contract  were  no  more  than  the  law  place  of  business,  it  not  appearing 
would  imply  from  a  sale  by  sample,  that  the  seller  had  actual  notice  of 

A  sale  will  be  deemed  to  have  been  the  countermand  before  shipping  the 
made  in  New  York  where  the  goods  liquor.  The  purchaser  claimed  in 
were  delivered  to  the  carrier,  not-  this  case  that  he  was  liable,  if  at 
withstanding  that  the  order  was  all,  only  on  an  implied  contract  by 
filled  by  the  successor  of  the  New  reason  of  his  acceptance  of  the  liquor 
York  dealer  to  whom  it  was  direct-  in  Iowa.  In  this  view  the  contract 
ed.  Orcutt  v.  Nelson,  1  Gray,  536.  would  have  been  an  Iowa  contract 
The  court  held  that  the  purchaser  and  valid  under  the  Iowa  statute; 
assented  to  the  transaction  by  ac-  but  the  court  said  that,  when  the 
cepting  the  goods  upon  their  arrival  purchaser  accepted  the  goods  shipped 
in  Massachusetts,  and  that  such  as-  on  his  order,  he  waived  his  counter- 
sent  related  back  to  the  original  or-  mand,  and  confirmed  the  contract 
der,  and  that  the  sale  was  therefore  made  by  the  order  and  its  accept- 
complete  on  delivery  to  the  carrier  ance. 
in  New  York.  In  Brovm  v.   Wieland,   116   Iowa, 

The    place    of    the    sale    is    not  711,  61  L.  E.  A.  417,  89  N.  W.  17, 

changed  by  the  fact  that  the  order  however,   it   was   held   that   the   de- 

which  purported  to  be  signed  by  the  livery  of  the  liquor  to  the  carrier  in 

buyer  in  person  was  in  fact  signed  the  other  state  did  not  complete  the 

by  his  wife  without  his  knowledge  sale,   where   the  bill   of  lading  was 

or  authority,  he  having  ratified  her  taken  in  the  seller's  name,  and  he 

act  by  receiving  and  using  the  liquor  subsequently  changed  the  terms  upon 

and    making    a     partial     payment,  which  the  liquor  was  to  be  delivered. 

Tuttle  V.  Holland,  43  Vt.  542.  assuming  the  right  to  do  so  as  owner 

So,  in  Whitlock  v.   Workman,   15  of  the  goods,  having  full  control  over 

Iowa,  351,  it  was  held  that  where  a  them. 

resident  of  Iowa  ordered  liquors  of  Where  the  seller  of  intoxicating 
a  party  in  New  York,  and  the  goods  liquors  delivers  the  same  in  Massa- 
were  delivered  to  the  carrier  in  the  chusetts  to  an  express  company,  con- 
latter  state,  the  sale  must  be  regard-  signed  to  himself  at  a  place  in  Ver- 
ed  as  having  been  made  in  New  York,  mont,  but  indorses  duplicate  receipts 
notwithstanding  that,    some   months  with  the  words  "Deliver  to  the  bear- 
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be  determined  by  the  law  of  the  latter  state.  ^  Again,  the  rule 
rests  upon  the  assumption  that  the  order  does  not  relate  to  a 
specific  quantity  of  liquor  identified  and  appropriated  by  the 
order  itself,®  and,  consequently,  does  not  apply  to  a  sale  of  a 
specific  lot  of  liquor  so  identified  and  appropriated.''  In  that 
case  the  executed  sale  is  completed  as  soon  as  the  order  is  ac- 
cepted, and  is  governed  by  the  law  of  the  state  where  the  order 
is  accepted.®  This  exception  does  not,  however,  necessarily 
change  the  practical  result,  since  the  order  is  not  necessarily 
accepted  in  the  state  in  which  it  is  given,  but  may  be  accepted 
in  the  state  in  which  the  goods  are  delivered  to  the  carrier. 
Again,  the  rule  rests  upon  the  implied  authority  of  the  carrier 
to  accept  the  goods  in  behalf  of  the  buyer ;  and  the  foundation 
of  such  implied  authority  is  wanting  if  the  executory  contract 
is  imsalid  for  any  reason.  Thus,  while  any  objection  based 
upon  the  invalidity  of  the  original  executory  contract  under 
the  statute  of  frauds  is  ordinarily  removed  by  the  delivery  and 
acceptance  of  the  goods,  it  is  their  actual  delivery  to,  and  their 
acceptance  by,  the  buyer  that  have  that  effect ;  and  such  delivery 

er,"  and  immediately  sends  them  sized  in  Abieiger  v.  Mwrrin,  102 
through  the  mail  to  the  buyers,  who  Mass.  70,  and  Dolan  v.  Green,  110 
duly  receive  the  same  and  obtain  the  Mass.  322. 

liquor  shipped  on  presentation  there-       TFelton  v.  Fuller,  29  N.  H.  121. 
of,  the    sale  and    delivery    will    be       In    Myers    v.    Carr,    12   Mich.    63, 
deemed  to  have  been  made  in  Massa-  however,  it  was  held  that  a  sale  of 
ehusetts.    Dame  v.  Flint,  64  Vt.  533,   intoxicating  liquors  must  be  regard- 
24  Atl.  1051.  ed  as  having  been  made  in  Michigan 

^Weil  V.  Golden,  141  Mass.  364,  in  violation  of  its  law,  notwithstand- 
6  N.  E.  229;  Suit  V.  Woodhall,  113  ing  that  the  executory  contract  of 
Mass.  391;  Lewis  v.  MoGabe,  49  sale  was  completed  in  New  York,  it 
Conn.  155,  44  Am.  Rep.  217;  Wilson  appearing  that  the  liquor  was,  at  the 
V.  Stratton,  47  Me.  120;  Wasserboehr  time,  in  Michigan,  and  that  the  eon- 
V.  Boulier,  84  Me.  165,  30  Am.  St.  tract  provided  for  an  allowance  to 
Rep.  344j  24  Atl.  808;  Brown  v.  Wie-  the  purchaser  by  reason  of  leakage 
land,  116  Iowa,  711,  61  L.  R.  A.  417,  or  shrinkage,  the  amount  of  which 
89  N.  W.  17.  was   to  be   subsequently  ascertained 

6  This   appears  to  be   assumed   in  in  Michigan, 
all  of  the  cases  cited  post,   §   486b,       ^Felton  v.  Fuller,  29  N.  H.  121. 
note  5;  but  it  is  especially  empha- 
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and  acceptance  do  not  relate  back  to  the  delivery  to  the  carrier. 
In  such  case,  therefore,  the  executed,  as  well  as  the  executory, 
contract  is  completed  in  the  state  in  which  the  goods  are  ac- 
tually received  by  the  buyer,  and  its  validity  is  to  be  detsr- 
mined  by  the  law  of  that  state.* 

While,  as  shown  in  the  next  section,  there  is  some  conflict 
upon  the  question  whether  the  fact  that  the  executory  contract 
is  completed  in  the  state  having  the  prohibitory  law  will  de- 
feat the  action  when  the  executed  contract  is  consummated  in 
a  state,  by  the  law  of  which  it  was  valid,  it  is  clear  that  the  con- 
summation of  the  executed  contract  in  a  state  having  a  prohibi- 

^Keiwert  v.  Meyer,  62  Ind.  587,  liquor  law  (which  expressly  covers 
30  Am.  Rep.  206;  Weiier  v.  Howe,  executory,  as  well  as  executed,  con- 
36  Mich.  150,  24  Am.  Rep.  590;  tracts  of  sale  consummated  within 
liindskopf  v.  De  Kuyter,  39  Mich.  1,  the  state),  but  that  with  respect  to 
33  Am.  Rep.  340.  the  remainder,  which  was  sent  from 

This  seems  to  have  been  assumed,  Wisconsin  on  separate  orders,  the 
also,  in  Garfield  v.  Paris,  96  U.  S.  contracts  were  Wisconsin  contracts 
557,  24  L.  ed.  821,  in  which  the  pro-  and  presumably  valid.  The  decision 
hibitory  liquor  law  of  Michigan  was  is  upon  the  ground  that  the  verbal 
interposed  as  a,  defense  to  an  action  agreement  made  in  Michigan  was  in- 
fer the  purchase  price  of  liquor  sold  sufficient,  under  the  statute  of 
to  a  resident  of  that  state  by  a  resi-  frauds  of  that  state,  to  cover  future 
dent  of  New  York.  It  was  held,  orders,  and  such  future  orders  there- 
however,  that  the  delivery  to  the  fore  stood  on  their  own  merits,  and 
purchaser  personally,  while  in  New  the  sales  and  shipments  in  pursu- 
York,  of  certain  labels  to  be  affixed  ance  thereof  were  therefore  made  in 
to  the  bottles  containing  the  liquor,  Wisconsin. 

constituted  such  a  part  delivery  as  In  Banchor  v.  Gilley,  38  Me.  553, 
to  satisfy  the  New  York  statute  of  it  was  held  that  even  if  the  clerk  of 
frauds.  a  wholesale  liquor  dealer,  doing  busi- 

In  Boethke  v.  Philip  Best  Brewing  ness  in  Massachusetts,  had  authority 
Go.  33  Mich.  340,  the  invalidity  of  to  accept  an  order  for  liquor  given 
the  executory  contract,  under  the  by  a  dealer  in  Maine,  the  sale  must 
statute  of  frauds,  operated  in  favor  nevertheless  be  regarded  as  taking 
of,  rather  than  against,  the  seller.  It  place  in  Massachusetts  so  as  not  to 
was  there  held  that  so  much  of  the  fall  within  the  Maine  statute  forbid- 
liquor  in  question  as  was  sent  from  ding  the  recovery  of  the  purchase 
Wisconsin  to  Michigan,  under  a  ver-  price  of  liquor  sold  in  that  state, 
bal  contract  between  an  agent  of  the  where  the  value  of  the  goods  was 
seller  and  the  purchaser  in  Michi-  more  than  $30,  and  no  memorandum 
gan,   was   void   under   the   Michigan  was  made  thereof  in  Maine  in  com- 
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tory  law  will  defeat  the  action  even  if  the  executory  contract 
is  consummated  in  a  state  having  no  such  law.  ^  ° 

486b.  Action  in  one  state  upon  executed  sale  in  another ;  solici- 
tation of  order;  executory  contract;  public  policy  of  forum. — 
Assuming  that,  by  the  rule  stated  in  the  last  section,  the  exe- 
cuted sale  has  been  located  in  a  state  by  the  law  of  which  it  is 
valid,  the  court  of  another  state  should,  upon  general  princi- 
ples, entertain  an  action  for  the  recovery  of  the  purchase  price 
or  upon  a  new  contract  or  security  given  for  the  purchase  price, 
unless  its  statutes  or  public  policy  forbid.  Subject  to  consti- 
tutional restrictions,  the  legislature  of  a  state  may,  upon  the 
ground  of  public  policy,  forbid  the  maintenance  of  an  action 
for  the  purchase  price  of  intoxicating  liquor  sold  in  another 
state  and  valid  by  the  law  of  that  state,  though  every  element 
of  the  contract,  from  the  solicitation  of  the  order  to  the  con- 
summation of  the  executed  contract  by  delivery  of  the  goods, 
liad  its  situs  in  another  state,  and  even  though  there  was  no  in- 
tention upon  the  part  of  either  party  to  violate  or  evade  the 
laws  of  the  forum.  ^  It  is,  however,  established  by  the  over- 
whelming weight  of  authority  that  the  mere  fact  that  a  sale  of 
intoxicating  liquor,  made  in  another  state  and  valid  by  the  law 

pliance  with  the  statute  of  frauds  of  the  latter  state  for  the  recovery  of 

that  state,  and  there  was  no  delivery  the  purchase  price, 
ol  goods  in  that  state  sufficient  to        i  Tlius,  Dewrborn  v.  Hoit,  41   Me. 

satisfy  the  requirements  of  the  stat-  120,  under  the  sweeping  terms  of  a 

ute.  statute  which  provided  that  no  ac- 

1 0  This  principle,  which  is  tacitly  tion  shall  be  maintained  in  the  state 

assumed  in  the  cases  cited  post,  note  for   intoxicating   liquor   sold  in   any 

5  to  §  486b,  is  expressly  declared  in  other    state,    held    that    an    action 

Smith  V.  Godfrey,  28  N.  H.  279,  61  would  not  lie  although  there  was  no 

Am.  Dec.  617,  holding  that  if  a  con-  proof  that  the  liquors  were  used  or 

tract  for  the  sale  of  intoxicating  li-  intended  for  unlawful  use  or  sale  in 

quors  is  made    in    one    state  where  Maine.     That  was  an  extreme  exer- 

such  a  sale  would  be  valid,  but  the  eise  of  legislative  power,  and  goes  be- 

goods  are  to  be  delivered  in  another  yond  the  statutes  in  most  states  on 

state  where  the  sale  is  prohibited,  the  this  subject, 
seller  cannot  maintain  an  action  in 
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of  that  state,  would  be  invalid  by  the  law  of  the  forum,  will  not 
defeat  an  action  for  the  recovery  of  the  purchase  price,  at  least 
if  no  step  preliminary  to  the  completed  contract  was  taken  at 
the  forum  in  violation  of  its  law,  and  there  was  no  intention  by 
the  parties  to  evade  the  law  of  the  forum.  ^  The  courts,  how- 
ever, go  further  than  this,  and  hold  that  the  mere  fact  that  the 
order  was  solicited  within  a  state  having  a  prohibitory  law  will 
not  defeat  an  action  in  a,  court  of  that  state  if  the  sale  was  made 
in  another  state  by  the  law  of  which  it  is  valid,*  unless  there  is 

2  This  is  implied  in  tlie  cases  cited  Vermont.  The  ground  of  these  deci- 
infra,  note  5.  sions  is  shown  by  the  remark  made 

3  This,  it  will  be  observed,  is  as-  by  the  court  in  Starace  v.  Rossi — in 
sumed  by  the  first  group  of  cases  reply  to  the  objection  that  the  con- 
cited  infra,  note  5,  which  uphold  the  tract  was  made  in  New  York — ^that 
jurisdiction  notwithstanding  that  the  it  was  in  part,  at  least,  made  in  Ver- 
order  was  solicited  at  the  forum.  In  mont,  and  that  that  prevented  re- 
Vermont,  however,  under  a,  local  eovery  as  effectually  as  though  it 
statute  making  it  unlawful  to  sell  had  been  wholly  made  there.  The 
spirituous  liquor  in  the  state  except  only  basis  for  the  statement  that  the 
as  provided  by  the  statute,  although  contract  was  made  in  part  in  Ver- 
the  purchaser  intends  to  make,  and  mont  is  that  the  order  was  solicited 
does  make,  a  lawful  use  of  it  (Vt.  there.  These  decisions,  upon  the 
Stat.  §  4460),  the  courts  have  re-  hypothesis  upon  which  they  were 
fused  to  entertain  the  action,  with-  rendered,  are  opposed  to  the  clear 
out  reference  to  the  vendee's  purpose  weight  of  authority.  They  purport 
or  the  vendor's  knowledge  thereof,  to  rest  upon  the  authority  of  Back- 
if  the  order  was  solicited  in  Vermont,  mwn  v.  Wright,  27  Vt.  187,  65  Am. 
notwithstanding  it  was  accepted  in  Dec.  187;  and  Backman  v.  Mussey, 
another  state  and  the  goods  were  de-  31  Vt.  547;  but  these  cases  do  not 
livered  in  the  latter  state.  Starace  support  such  position,  since  the  ad- 
V.  Bossi,  69  Vt.  303,  37  Atl.  1109;  ditional  fact  appeared  in  them  that 
Beverwick  Brewing  Co.  v.  Oliver,  69  the  order  was  solicited  in  Vermont 
Vt.  323,  37  Atl.  1110.  So,  in  Bacon  with  knowledge  by  the  vendor  of  the 
V.  Hunt,  72  Vt.  98,  47  Atl.  394,  the  vendee's  unlawful  purpose  to  resell 
right  of  the  vendee  to  recover  back  the  liquor  in  Vermont  in  violation  of 
what  he  had  paid  the  vendor  was  its  law.  That  was  also  true  of  Mc- 
made  to  turn  upon  the  question  Gonihe  v.  McMann,  27  Vt.  95.  In 
whether  the  letter  ordering  the  goods  Territt  v.  Bartlett,  21  Vt.  184;  Smith 
from  the  vendor  in  Massachusetts  v.  Allen,  23  Vt.  298 ;  and  Converse  v. 
was  written  in  pursuance  of  an  Foster,  32  Vt.  828,  the  court  also  re- 
agreement  previously  made  in  Massa-  fused  to  entertain  an  action  for  the 
ehusetts,  or  one  previously  made  in  purchase    price,  although   the   deliv- 
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a  local  statute  of  the  forum  expressly  directed  against  tlie  solic- 
itation of  orders  within  the  state  to  be  filled  outside  the  state.* 
It  follows,  from  the  principles  stated  in  this  and  the  last  sec- 
tion, that  neither  the  fact  that  the  order  was  solicited  in  a  state 
having  a  prohibitory  law,  nor  that  the  liquor  was  delivered  by 
the  carrier  to  the  buyer  in  that  state,  will  defeat  an  action  in 
that  state  for  the  purchase  price,  if  the  executed  sale  was  com- 
pleted by  the  delivery  of  the  goods  to  a  carrier  in  another  state, 

cry  took  place  in  another  state,  be-  of  the  sale  made  in  pursuance  of  the 
cause  the  order  was  given  and  ac-  order  solicited  by  the  agent;  and 
cepted  in  Vermont  with  knowledge  it  was  subsequently  held  in  J.  &  J. 
that  the  vendee  intended  to  resell  Eager  Co.  v.  Burke,  74  Conn.  534,  51 
the  liquor  in  that  state  in  violation  Atl.  544,  that  the  statute  did  not 
of  law.  It  will  be  observed,  there-  prevent  the  recovery  of  the  purchase 
fore,  that  the  earlier  Vermont  cases  price  of  liquor,  the  order  for  which 
do  not,  like  the  later  cases  above  re-  was  solicited  in  Connecticut  by  an 
ferred  to,  rest  upon  the  mere  fact  agent  without  a  license,  in  violation 
that  the  order  was  solicited  within  of  the  act,  but  approved  in  New 
the  state,  but  upon  the  fact  that  it  York,  the  liquor  being  delivered  t* 
was  so  solicited  with  knowledge  of  a  carrier  there.  The  court  took  the 
the  vendee's  unlawful  purpose.  position  that  the  offense  of  the  agent 

<  In  State  v.  Aseher,  54  Conn.  299,  was  personal,  and  did  not  vitiate  the 
7  Atl.  822,  it  was  held  that  one  who  sale  in  the  absence  of  evidence  that 
solicited  orders  in  Connecticut  for  a  the  vendor  knew  that  he  was  unli- 
firm  of  liquor  dealers  doing  business  censed  when  he  procured  the  order. 
in  New  York  was  within  the  terms  So,  it  was  held  in  Westheimer  v. 
of  the  act  of  1882  forbidding  all  per-  Weisman,  60  Kan.  753,  57  Pac.  969, 
sons,  without  a  license  therefor,  to  that  while  a,  traveling  salesman,  a, 
sell  intoxicating  liquors  "by  sample  resident  of  Missouri,  who  solicits  in 
or  by  soliciting  or  procuring  orders,''  Kansas  conditional  orders  subject  to 
notwithstanding  that  the  orders  in  approval  of  his  principals  in  Mis- 
question  were  approved  in  New  York  souri,  is  subject  to  the  penalties  pre- 
aud  the  sale  was  completed  by  deliv-  scribed  by  the  Kansas  statute  for 
ery  to  a  carrier  there.  taking  or  receiving  an  order  for  in- 

In  Mack  v.  Lee,  13  R.  I.  293,  how-  toxicating  liquors  in  the  state,  yet 
ever,  it  was  held  that  a  statute  of  his  offense  does  not  invalidate  the 
Rhode  Island  prohibiting  offers  to  sale,  which  is  completed  in  Missouri 
sell  liquor  "in  violation  of  the  pre-  by  the  acceptance  of  the  order  and 
ceding  sections"  did  not  apply  to  an  the  delivery  of  the  goods  to  the  com- 
offer  made  in  Rhode  Island  if  the  mon  carrier  there,  or  prevent  a  re- 
liquor  was  delivered  in  New  York.       covery  of  the  purchase  price. 

State  v.  Aseher,  supra,  did  not  in-  It  has  been  held  that  the  solicita- 
volve  any  question  as  to  the  validity  tion  of  an  order  in  New  Hampshire 
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by  the  law  of  which  it  was  valid.®  The  effect  of  the  fact  that 
the  order  was  not  only  solicited,  but  was  accepted,  in  the  state 
having  the  prohibitory  law,  thereby  completing  the  executory 
contract  in  that  state  when  the  executed  contract  was  completed 
by  delivery  of  the  liquor  to  the  carrier  in  another  state,  remains 

in  violation  of  a,  statute  of  that  state  commerce.  The  passage  of  the 
state  making  it  a  penal  offense  to  act  of  Congress  referred  to  seems  to 
solicit  orders  within  the  state  for  have  restored  to  the  earlier  New 
spirituous  liquors  to  be  delivered  at  Hampshire  decisions,  above  cited, 
any  place  without  the  state,  know-  their  authority  as  precedents  for 
ing,  or  having  reasonable  cause  to  cases  arising  under  the  state  statute 
believe,  that  if  so  delivered  the  same  subsequently  to  the  passage  of  that 
would  be  transported    to    the    state  act. 

and  sold  in  violation  thereof,  pre-  5  This  principle  is  supported  by 
eluded  the  maintenance  of  an  action  the  following  cases  in  which  it  ap- 
in  New  Hampshire  for  the  recovery  peared  that  the  order,  though  so- 
of  the  purchase  price,  even  upon  the  licited  in  the  state  of  the  buyer's 
assumption  that  the  order  was  ae-  residence,  was  finally  accepted  and 
cepted  and  the  liquor  was  delivered  approved  in  the  state  in  which  the 
in  another  state.  Dunbar  v.  Locke,  goods  were  delivered  to  the  carrier. 
62  N.  H.  442;  Jones  v.  Surprise,  64  In  these  cases,  therefore,  both  exe- 
N.  H.  243,  9  Atl.  384 ;  Lang  v.  Lynch,  cuted  and  executory  contracts  were 
4  L.  R.  A.  831,  38  Fed.  489.  consummated  in  the  state  in  which 

In  Holden  v.  Brooks,  66  N.  H.  the  goods  were  delivered  to  the  car- 
184,  20  Atl.  247,  however,  it  was  rier,  though  in  most  of  them  the 
held  that  the  action  could  be  main-  only  question  discussed  was  whether 
tained,  notwithstanding  that  the  or-  the  delivery  to  the  carrier  consti- 
der  was  solicited  in  New  Hamp-  tuted  a  delivery  to  the  buyer,  so  as 
shire,  unless  the  vendor  knew,  or  to  locate  the  executed  sale  in  the 
had  reasonable  cause  to  believe,  that  state  where  the  carrier  received 
the  liquor,  if  delivered,  would  be  them  from  the  seller,  that  question 
transported  to  New  Hampshire  and  in  each  case  being  answered  in  the 
sold  in  violation  of  law.  affirmative,  and    being    regarded    as 

In  Durkee  v.  Moses,  67  N.  H.  115,  decisive  of  the  point  in  question. 
23  Atl.  793,  the  jurisdiction  of  an  Sortwell  v.  Hughes,  1  Curt.  C.  C. 
action  with  reference  to  a  sale  prior  244,  Fed.  Cas.  No.  13,177;  J.  <t  J. 
to  the  act  of  Congress  of  August  8,  Eager  Go.  v.  Burke,  74  Conn.  534.  51 
1890,  was  upheld,  notwithstanding  Atl.  544;  Whitlock  v.  Workman,  15 
that  the  sale  was  within  the  exact  Iowa,  351;  Engs  v.  Priest,  65  Iowa, 
terms  of  the  state  statute.  This  de-  232,  21  N.  W.  580;  Oross  v.  Feehan, 
cision,  however,  was  upon  the  ground  110  Iowa,  163,  81  N.  W.  235;  Sachs 
that,  under  the  decision  in  the  "orig-  v.  Garner,  111  Iowa,  425,  82  N.  W. 
inal  package"  case,  the  statute  was  1007 ;  Williams  v.  Feiniman,  14  Kan. 
an  unlawful  interference  with  inter-   288;  Snider  v.  Koehler,  17  Kan.  432; 
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to  be  considered.  In  many  of  the  cases  in  which  the  decision 
upholding  the  action  turned  principally  upon  the  question 
whether  delivery  to  the  carrier  constituted  a  delivery  to  the 
purchaser,  it  appeared  that,  while  the  order  was  solicited  in  the 
state  of  the  purchaser's  residence,  it  was  finally  accepted  and 
approved  in  the  state  of  the  seller's  residence,  and  therefore 
both  executory  and  executed  contracts  were  consummated  in 
that  state.*     Few  of  the  cases  distinguish  sharply  between  the 

Bowman  Distilling  Go.  v.  'Nutt,  34  Tuttle  v.  Holland,  43  Vt.  542;  Dame 
Kan.  724,  10  Pac.  163;  Westheimer  v.  Flint,  64  Vt.  533,  24  Atl.  1051. 
V.  Weisman,  60  Kan.  753,  57  Pac.  In  Wind  v.  Iler,  93  Iowa,  316,  27 
969;  Merchant  v.  Chapman,  4  Allen,  L.  R.  A.  219,  61  N.  W.  1001;  Abbei 
362;  Kling  v.  Fries,  33  Mich.  275;  ger  v.  Marrin,  102  Mass.  70;  and 
Kerwin  v.  Doran,  29  Mo.  App.  397;  Dolwn  v.  Green,  110  Mass.  322,  the 
Corning  v.  Abbott,  54  N.  H.  469;  principle  was  applied  with  the  result 
Lynch  v.  Stott,  67  N.  H.  589,  30  Atl.  of  defeating  an  action  by  the  vendee 
420;  Dackman  v.  Jenks,  55  Barb,  against  the  vendor  to  recover  back 
468;  Mack  v.  Lee,  13  R.  I.  293.  the  amount  paid  upon  the  purchase 

In  Val  Blatz  Brewing  Co.  v.  Bo-  price,  the  delivery  to  the  carrier 
breaker  Bros.  79  Mo.  App.  65,  the  having  been  made  in  a  state  where 
principle  was  applied,  notwithstand-  the  sale  was  valid.  In  the  first  case 
ing  that  the  vendor  at  the  purchas-  the  order  was  finally  accepted  in  the 
er's  request,  and  to  avoid  the  prohi-  latter  state,  but  in  the  other  two 
bition  law  of  the  state  to  which  the  cases  the  order  was  finally  accepted 
liquor  was  shipped,  took  a  bill  of  in  the  state  where  sales  were  forbid- 
lading  in  his  own  name  and  immedi-  den. 
ately  assigned  it  to  the  purchaser.  Where  one  doing  business  in  North 

And  the  principle  has  been  applied  Dakota  orders  by  telephone,  of  a  per- 
in  the  following  eases,  with  the  re-  son  doing  business  in  Minnesota,  a. 
suit  of  upholding  the  action  for  the  quantity  of  beer  to  be  delivered  to 
purchase  price  where  an  order  was  the  former  in  North  Dakota,  and, 
sent  directly  by  mail  from  the  statfc  in  pursuance  of  such  order,  the  beer 
in  which  the  sale  was  prohibited  to  is  so  delivered,  the  sale  will  be 
that  in  which  it  was  permitted,  the  deemed  to  have  been  made  in  North 
liquor  having  been  delivered  to  the  Dakota;  and,  being  illegal  and  un- 
carrier  in  the  latter  state:  Engs  v.  enforceable  according  to  the  law  of 
Priest,  65  Iowa,  232,  21  N.  W.  580;  that  state,  an  action  cannot  be  main- 
Orcutt  V.  'Nelson,  1  Gray,  536;  Ports-  tained  in  Minnesota  to  recover  the 
mouth  Brewing  Co.  v.  Smith,  155  purchase  price.  Theo.  Eamm  Brew- 
Mass.  100,  28  N.  E.  1130;  Webber  ing  Co.  v.  Young,  76  Minn.  246,  79 
V.  Donnelly,  33  Mich.  469;  Wagner  N.  W.  Ill,  396. 
V.  Breed,  29  Neb.  720,  46  N.  W.  286;  6  See  supra,  note  5. 
MeConihe    v.    McMann,    27    Vt.  95; 
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executory  and  executed  contracts.  The  general  principle  de- 
rivable from  those  that  do  seems  to  be  that,  when  the  prohibi- 
tory or  regulative  statute  merely  applies  in  terms  to  "sales,'' 
executory  contracts  of  sale  consummated  within  the  jurisdic- 
tion are  excluded  if  the  executed  contract  is  consummated  out- 
side of  the  jurisdiction;^  but  when  the  statute  refers  expressly 

'  In  Brockwwy  v.  Moloney,  102  seems  to  assume  that  the  completion 
Mass.  308,  where  the  two  contracts  of  the  executory  contract  in  Massa- 
were  expressly  distinguished,  the  chusetts  by  the  final  acceptance  of 
court  said  that  the  Massachusetts  the  order  there  would  defeat  the  ac- 
statute  applied  only  to  executed  con-  tion,  even  if  the  executed  contract 
tracts  of  sale,  and  that  therefore  an  were  consummated  by  delivery  to 
action  would  lie  in  Massachusetts  the  carrier  in  another  state.  This 
for  the  recovery  of  the  purchase  assumption,  however,  seems  to  be 
price  of  intoxicating  liquors  which  overruled  by  the  later  Massachusetts 
were  delivered  to  a  carrier  in  New  cases  above  cited. 
York,  even  if  the  order  for  the  goods  In  Sortwell  v.  Hughes,  1  Curt.  C. 
was  accepted  in  Massachusetts.  C.  244,  Fed.  Cas.  No.  13,177,  an  ae- 

In  Sherley  v.  MoGormiok,  135  tion  to  recover  the  purchase  price  of 
Mass.  126,  also,  it  was  held,  in  an  liquor  which  was  ordered  in  New 
action  for  the  purchase  price  of  Hampshire  to  be  delivered  in  Massa- 
whisky,  that  it  was  immaterial  chusetts,  the  court  held  that  a  penal 
whether  the  seller  or  his  agent  had  statute  of  New  Hampshire  imposing 
a  license  to  sell  spirituous  liquors  in  a  penalty  for  the  sale  of  intoxicat- 
Massachusetts,  notwithstanding  that  ing  liquors  applied  only  to  executed 
the  proposal  to  sell  was  accepted  in  sales  consummated  within  the  state, 
Massachusetts,  it  appearing  that  the  and  not  to  executory  contracts  of 
contract  contemplated  that  the  title  sale,  and  hence  there  was  no  impli- 
to  the  whisky  should  pass  to  the  cation  that  the  making  of  an  execu- 
buyer  in  Kentucky.  tory  contract  in  New  Hampshire  for 

So,  in  Ahherger  v.  Mwrrvn,  102  the  sale  of  liquor  to  be  delivered 
Mass.  70,  and  Dolan  v.  Green,  110  elsewhere  was  forbidden. 
Mass.  322,  it  was  assumed  that  the  In  Bollinger  v.  Wilson,  76  Minn. 
Massachusetts  statute  providing  for  262,  77  Am.  St.  Rep.  646,  79  N.  W. 
the  recovery  back  of  money  paid  for  109,  it  was  held  that,  to  constitute 
intoxicating  liquors  "sold  in  viola-  a  sale  under  the  Iowa  statute,  pro- 
tion  of  law"  did  not  apply  to  a  sale  viding  for  the  recovery  of  all  pay- 
that  was  completed  in  another  state  ments  or  compensations  for  intoxi- 
by  the  delivery  of  the  goods  to  the  eating  liquor  sold  in  violation  of 
carrier  there,  though  the  executory  law,  there  must  be  a  transfer  of  the 
contract  was  consummated  in  Massa-  title  to  the  property  in  Iowa,  and 
chusetts  by  the  acceptance  of  the  or-  that  delivery,  either  actual  or  con 
der  there.  struotive,  is  essential  to  such  a  sale. 

Finch    V.    Mansfield,    97  Mass.  89,   It  was  accordingly  held  that  thert 
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to  contracts  of  sale,  *  or  refers  to  sales  "in  whole  or  in  part,"* 
the  tendency  seems  to  be  to  include  within  its  operation  execii- 
tory  contracts  concluded  by  acceptance  of  the  order  within  the- 

■was  not  a  sale  in  Iowa  within  the  8  Thus,  in  Webher  v.  Howe,  36 
meaning  of  the  statute,  nothwith-  Mich.  150,  24  Am.  Rep.  590,  where 
standing  that  a  valid  executory  con-  the  executory  and  executed  contracts 
tract  was  made  in  that  state,  it  ap-  were  distinguished,  it  was  held  that, 
3)earing  that  by  the  terms  of  such  even  upon  the  assumption  that  the 
<:ontract  the  seller  was  to  deliver  the  delivery  to  the  carrier  in  Ohio  con- 
liquor  free  on  board  the  cars  at  Mil-  stituted  »  delivery  to  the  purohaseir, 
^vaukee.  The  court  said  that  the  the  contract  nevertheless  fell  within 
liquor  became  the  property  of  the  the  Michigan  prohibitory  liquor  law, 
purchaser  when  it  was  delivered  at  which  not  only  avoided  sales,  but 
Milwaukee  to  the  carrier,  who,  for  "all  contracts  or  agreements  relating 
the  purpose  of  delivery,  represented  thereto,"  because  the  contract,  as  an 
him;  and,  until  that  was  done,  the  executory  contract,  was  consummat- 
agreement  to  sell  was  merely  execu-  ed  by  the  giving  and  acceptance  of 
"tory.  the  order  in  Michigan. 

In  Dunn  v.  State,  82  Ga.  27,  3  L.  Rindslcopf  v.  DeRuyter,  39  Mich. 
R.  A.  199,  8  S.  E.  806,  which  in-  1,  33  Am.  Rep.  340,  also  proceeds 
Tolved  a  contract  for  the  sale  of  upon  the  assumption  that,  if  the  ex- 
whislcy  made  in  a  county  where  sales  ecutory  contract,  in  pursuance  of 
were  prohibited,  the  delivery  having  which  the  liquor  is  delivered,  is  con- 
been  made  in  another  county,  the  summated  in  Michigan  by  acceptance 
■court  said  that,  in  order  to  render  there,  there  can  be  no  recovery,  al- 
prohibitory  laws  effectual  .in  the  though  the  delivery  by  which  the 
largest  degree,  the  contract  to  sell,  executed  sale  is  completed  takes 
as  well  as  the  sale  itself,  should  be  place  in  another  state. 
Tjrought  within  their  purview;  but  s  Thus,  in  Iowa,  under  a  statute 
that,  until  that  was  done  by  legis-  declaring  that  "all  sales  .  .  . 
lation,  the  courts  were  powerless.         and  securities  of  every  kind,  which. 

Of  course,  the  principle  declared  either  in  whole  or  in  part,  shall 
T)y  the  later  Vermont  cases  cited  have  been  made  for  or  on  account  of 
-supra,  in  note  3,  would  apply,  a  for-  intoxicating  liquors  sold  in  viola- 
tiori,  where  the  order  is  both  solicit-  tion  of  this  act,  shall  be  utterly  null 
ed  and  accepted  in  the  state  having  and  void,"  the  courts  have  proceeded 
the  prohibitory  law.  As  there  point-  upon  the  assumption  that  it  is  suf- 
■ed  out,  however,  the  earlier  cases  in  ficient  to  bring  the  case  within  the 
Vermont,  with  the  exception  at  least  statute  if  the  executory  contract  i» 
■of  Ermn  v.  Stafford,  45  Vt.  390,  consummated  in  Iowa,  although  tLe 
rested  upon  the  ground  that  the  or-  delivery  of  the  goods  is  made  in  an- 
■der  was  solicited,  or  solicited  and  ac-   other  state. 

■cepted,  in  Vermont  with  knowledge  In  Tegler  v.  Shipman,  33  Iowa, 
•of  the  vendee's  unlawful  purpose  to  194,  11  Am.  Rep.  118,  the  court. 
-violate  the  law  of  Vermont.  while   holding  that   the   contract   in 

Vol.  II.  Confl.  of  Laws — 73. 
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state,  although  the  executed  contract  is  consummated  by  deliv- 
ery of  the  goods  to  the  carrier  in  another  state.  Subject  to 
constitutional  limitations,  this  question  is,  in  its  last  analysis, 
one  of  statutory  construction,  and  the  principles  relating  to 

question  was  an  Illinois  contract,  467,  3  N.  W.  514,  the  court  rejected 
and  therefore  did  not  come  within  the  contention  that  the  sale  is  made 
the  provision  referred  to  because  the  at  the  place  where  the  property  is 
order,  which  was  given  in  Iowa  to  kept,  and  where  it  is  set  apart  and 
an  agent  of  the  dealer  in  Illinois,  designated  for  the  purchaser,  hold- 
was  finally  approved  by  the  princi-  ing  that  a,  sale  by  an  agent  is  con- 
pal  in  the  latter  state,  and  did  not  sidered  as  made  where  the  order  is 
become  a  contract  until  approved,  given,  unless  such  order,  after  being 
said  that  the  pivotal  question  in  the  forwarded  to  the  principal,  is  to  be 
case  was  as  to  where  the  contract  subject  to  his  approval  before  it  is 
was   made;    that,   if  the   agent   sold  filled. 

the  liquor  to  the  purchaser  in  Iowa,  And  in  Shuenfeldt  v.  Junlcermann, 
and  forwarded  to  his  principals  a  20  Fed.  357,  where  an  agent  of  Illi- 
statement  of  such  sale  for  them  to  nois  dealers  took  an  order  for  liquor 
fill  by  forwarding  the  liquor  speci-  in  Iowa,  and  the  liquor  was  deliv- 
fied,  then  it  was  an  Iowa  contract;  ered  to  the  carrier  in  Illinois,  the 
but  that,  if  the  agent  simply  took  question  whether  the  sale  was  an 
an  order  from  the  purchaser  upon  Iowa  or  Illinois  sale  was  made  to 
his  principals  in  Illinois  which  they  turn  upon  the  question  whether  rati- 
might  fill  or  refuse,  at  their  option,  fieation  of  the  order  by  the  principal 
it  was  an  Illinois  contract.  In  this  was  necessary.  In  this  case,  how- 
case  there  was  no  question  but  that  ever,  it  was  held,  upon  the  assump- 
the  delivery  took  place  in  Illinois,  as  tion  that  the  agent's  authority  was 
it  expressly  appears  that  the  liquor  limited  to  soliciting  contracts,  that 
was  delivered  there  to  a  carrier,  con-  the  validity  of  the  contract  was  gov- 
signed  to  the  purchaser,  the  latter  erned  by  the  law  of  Illinois  rather 
paying  the  freight  and  charges  and  than  the  law  of  Iowa, 
taking  the  risk  of  leakage,  etc.  Again,   in    Sachs    v.   Garner,   111 

In  Second  Nat.  Bank  v.  Curren,  36  Iowa,  425,  82  N.  W.  1007,  where  it 

Iowa,  555,  also,  the  implication  seems  was   held   that   the   contract  was  a 

to  be  that,  even  assuming  that  the  Kentucky  contract,  the  order  having 

delivery  took  place  in  another  state,  been    taken    in    Iowa   (by  an  agent 

so  that  the  title  to  the  liquor  passed  whose  authority,  without  the  knowl- 

there,  yet,  if  the  executory  contract  edge  of  the  purchaser,  was  limited 

was   completed   in   Iowa  by  the  ac-  to  taking  orders  subject  to  approv- 

eeptance     of     the     order    there,    the  al),   and   approved   in  Kentucky,  it 

transaction  would  be  invalid  under  seems  to  be  implied  that,  if  the  agent 

the   Iowa   statute   without  reference  had  had  authority  to  accept  the  or- 

to  the  intention  of  the  parties.  der,  the    purchase    price    could  not 

So,  in  Taylor  v.  Pickett,  52  Iowa,  have  been  recovered,  notwithstanding 
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conflict  of  laws  can  only  be  invoked  as  canons  of  statutory  con- 
struction. 

Even  assuming  that  every  element  of  the  transaction,  from 
the  solicitation  of  the  order  to  the  completion  of  the  executed 
sale  by  the  delivery  of  the  goods,  had  its  situs  in  another  state, 
and  that  the  prohibitory  or  regulative  statute  of  the  forum  does 
not  expressly  cover  such  a  case,  the  court  may,  nevertheless, 
upon  the  ground  of  public  policy,  refuse  to  entertain  the  action 
because  of  an  intended  evasion  of  the  law  of  the  forum.  At 
common  law,  however,  it  is  necessary,  in  order  to  defeat  the 
jurisdiction  on  this  ground,  that  the  seller  shall  at  least  have 
known  of  the  buyer's  intention  to  keep  or  resell  the  liquor  in 
violation  of  the  law  of  the  forum j^"   and,  according  to  the 

that  the  delivery  took  place  in  Ken-   this  case  that  the  order  was  finally 
tueky.  accepted  in  the   state  in  which  the 

In  Fred  Miller  Brewing  Co.  v.  De-  goods  were  delivered  to  the  carrier. 
France,  90  Iowa,  395,  57  N.  W.  959,  In  Qi-pps  Bremng  Go.  v.  DeFrance, 
which  held  that  the  sale  was  made  91  Iowa,  108,  28  L.  E.  A.  386,  51  Am. 
in  Wisconsin,  it  will  be  observed  St.  Eep.  329,  58  N.  W.  1087,  where 
that  the  preliminary  agreement  recovery  was  denied,  both  executory 
made  in  Iowa  was  treated  merely  as  and  executed  contracts  were  consum- 
a  conditional  agreement  as  to  sales  mated  in  Iowa,  an  agreement  pro- 
in  contemplation;  and  in  this  case,  ^i^j^g  f^^  delivery  in  Iowa  having 
therefore,  the  executory,  as  well  as  ^een  sent  from  Illinois  to  Iowa  and 
the    executed,    agreement    was    con-    ^^^^    j^   ^^^    j^^.^.^^    ^^^^  ^^^ 

summated  in  Wisconsin.  purchaser. 

In  Enqs  v.  Priest,  65  Iowa,  232,  21        ,.j^,  tit  i  ^        -.i^^  -k,         „„. 

XT  «T  ro^  ^x.  I  1   -J  J.  ^^y  ^-  Webster,  102  Mass.  304 

N.  W.  580,  the  court  laid  more  stress     .,  ,-.„,,„„■,,  

^      '        ^.  i        ,  ..,      Adorns  V.   Coullard,   102  Mass.   167 

upon  the  question  as  to  where  the    „.,,.  „.  ,, 

,  ,.  ,  ^,      ,  u  4.    4.1,-  Motchkiss   V.   Fvnan,   105   Mass.    86 

uehvery  took  place;    but    this    case    ^.    , 

arose  under  .  provision  of  the  Iowa  ^"""^''y    ^-    ^*°»^'    1^3    Mass.    332 

Code    to    the    effect    that  no  action   ^^'^^  ^-  ^'^^^'  ^25  Mass.  473. 

shall  be  maintained  in  any  court  in       Reasonable   cause   to  believe   that 

Iowa  for  intoxicating  liquors  or  the   ^"''^    ^^^    ^he    buyer's    intention    is 

value  thereof,   sold  in  any  state  or   '=°*  enough   at  common   law.     lUd. 

country  contrary  to  the  law  of  such       ^«**  ^-   Woodhall,   113  Mass.   391, 

state  or  country.     It  will  be  observed  1>^W  that  reasonable  cause  to  believe 

that  this  provision,  unlike  that  in-   that  such  was  the  purchaser's  inten- 

volved  in  the  other  Iowa  cases,  does  tion  was  enough  to  defeat  the  recov- 

iiot  in  terms   cover   sales  made   "in  ery,  but  this   decision   was   under  a 

part"  in  violation  of  law.     Besides,   statute    of    Massachusetts    expressly 

it  appeared  as  a  matter  of  fact  in   so  declaring.     And,  even  under  such 
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weight  of  authority,  in  the  absence  of  a  statute  to  the  contrary, 
not  even  the  seller's  knowledge  alone  of  the  buyer's  unlawful 
intention  is  sufficient  to  defeat  recovery,  but  the  seller  must 
have  participated  in  that  intention,  or  in  some  way,  beyond 
the  mere  sale  have  done  something  to  assist  or  facilitate  the 
violation  of  law.^^     Some  courts  add  the  alternative,  "or  at 

statute,  it  was  necessary  to  prove  supra,  note  1 ;  and  Barnard  v.  Field, 
that  the  vendee  in  fact  entertained  46  Me.  526,  which  seems  to  have 
the  vmlawful  purpose,  and  it  was  been  decided  after  the  repeal  of  that 
not  sufficient  to  prove  merely  that  statute,  held  that  an  action  might 
the  vendor  had  reasonable  cause  to  be  maintained  in  Maine  for  the  price 
believe  that  the  former  entertained  of  intoxicating  liquor  sold  in  an- 
such  purpose,  without  proving  that  other  state,  in  conformity  with  its 
he  did  in  fact  entertain  it.  Savage  laws,  to  a,  citizen  of  Maine,  where 
V.  Mallory,  4  Allen,  492;  Finch  v.  the  evidence  failed  to  show  that  the 
Mansfield,  97  Mass.  89;  Ely  v.  Web-  seller  even  knew  that  the  purchaser 
ster,  102  Mass.  304.  In  Charlton  v.  intended  to  resell  the  liquor  in 
Donnell,  100  Mass.  229,  reasonable  Maine  in  violation  of  its  law.  See 
cause  was  inferred  from  the  circum-  also  ante,  §  486,  upon  this  point, 
stances  attending  the  sale.  The  nSortwell  v.  Hughes,  1  Curt.  C. 
Massachusetts  statute  has  been  re-  C.  244,  Fed.  Cas.  No.  13,177;  Feine- 
pealed.  man  v.  Saohs,  33  Kan.  621,  52  Am. 

In  Meservey  v.  Gray,  55  Me.  540,  Rep.  547,  7  Pac.  222;  Bowman  Dis- 
and  Pollard  v.  Allen,  96  Me.  455,  52  tilling  Go.  v.  Nutt,  34  Kan.  724,  10 
Atl.  924,  it  was  held  that  the  action  Pac.  163;  Torrey  v.  Corliss,  33  Me. 
would  not  lie,  if  the  purchaser  in-  333;  Banchor  v.  Cilley,  38  Me.  553; 
tended  to  resell  the  liquor  in  Maine  Dater  v.  Earl,  3  Gray,  482  (applying 
in  violation  of  its  law,  even  though  rule  as  held  in  New  York) ;  Welher 
the  vendor  did  not  know  of  such  in-  v.  Donnelly,  33  Mich.  469;  Eill  v. 
tention.  At  the  time  of  the  sales  in-  Spear,  50  N.  H.  253,  9  Am.  Rep.  205; 
volved  in  these  cases,  however,  the  Corning  v.  Ahhott,  54  N.  H.  469; 
Maine  statute  forbade  the  collection  Fisher  v.  Lord,  63  N.  H.  514,  3  Atl. 
of  a  claim  for  intoxicating  liquor  927;  Durkee  v.  Moses,  67  N.  H.  115, 
sold  in  another  state  to  an  inhabi-  23  Atl.  793;  Territt  v.  Bartlett,  21 
tant  of  Maine,  if  the  latter  intended  Vt.  184;  McConihe  v.  McMamn,  27 
to  resell  the  same  in  Maine  contrary  Vt.  95;  Backman  v.  Wright,  27  Vt. 
to  law,  without  expressly  making  187,  65  Am.  Dec.  187;  Gaylord  v. 
the  seller's  Knowledge  of  the  pur-  Soragen,  32  Vt.  110,  76  Am.  Deo. 
chaser's  unlawful  purpose  a  condi-  154;  Aiken  v.  Blaisdell,  41  Vt.  655; 
tion.  Tuttle  v.  Holland,  43  Vt.  542. 

Thus,  Torrey  v.  Corliss,  33  Me.  Knowlton  v.  Doherty,  87  Me.  518, 
333,  which  involved  a  sale  made  47  Am.  St.  Rep.  349,  33  Atl.  18,  also 
prior  to  the  Maine  statutes  referred  said  that  such  was  the  rule  in  the 
to  in  Dearborn  v.  Hoit,  41  Me.  120,   absence    of    statute,  though   in  that 
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least  have  made  the  sale  with  a  view  to  such  resale  by  the  ven- 
■dee  in  violation  of  law."^^     Whether  or  not  any  sound  distinc- 

case  it  was  held  that  mere  knowl-  was  void,  although  the  violation  of 
edge,  imputed  to  the  vendor  through  the  Maine  law  was  not  the  control- 
his  agent,  that  the  purchaser  intend-  ling  inducement  to  the  sale,  which 
ed  to  resell  the  liquor  in  Maine  in  was  made  primarily  for  the  money 
violation  of  law  prevented  the  main-  received.  Upon  a  second  trial  of  the 
tenance  of  the  action,  notwithstand-  foregoing  case,  the  finding  was  that 
ing  that  the  sale  was  made  in  an-  the  seller's  agent  supposed,  rightly, 
other  state,  by  the  law  of  which  it  that  the  purchaser  intended  to  resell 
was  valid,  and  notwithstanding  that  the  liquors  in  Maine  unlawfully,  but 
it  was  expressly  found  that  the  ven-  that  the  sellers  and  their  agent  were, 
dor  did  not  participate  in  the  seller's  and  were  known  by  the  purchaser  to 
unlawful  intention,  and  did  nothing  be,  indifferent  to  what  he  did  with 
beyond  the  mere  sale  to  assist  or  fa-  the  goods,  and  to  have  no  other  mo- 
cilitate  the  illegal  act.  The  deci-  tive  or  purpose  than  to  sell  them  in 
sion,  however,  is  expressly  based  on  Massachusetts  in  the  usual  course  of 
the  language  of  the  Maine  statute,  business.  Upon  the  changed  finding, 
expressly  providing  that  no  action  it  was  held  (179  Mass.  53,  88  Am. 
shall  be  maintained  upon  any  claim  St.  Rep.  355,  60  N.  E.  383)  that  the 
for  intoxicating  liquors  purchased  action  could  be  maintained, 
out  of  the  state  with  intention  to  It  will  be  observed  that  the  opin- 
sell  the  same,  or  any  part  thereof,  ion  upon  the  second  appeal  in  the 
in  violation  of  the  law  of  Maine.  last  case  does  not  repudiate  the  dis- 
As  already  shown,  supra,  note  3,  tinction  between  a  sale  with  knowl- 
it  was  held  in  some  of  the  earlier  edge  of  the  purchaser's  unlawful  in- 
cases in  Vermont  that  knowledge  of  tention  to  resell  contrary  to  law,  and 
the  vendee's  unlawful  purpose  was  a  sale  by  the  vendor  "with  a  view  to 
sufficient  to  defeat  a  recovery  for  the  such  a  resale"  by  the  purchaser.  The 
purchase  price  if  the  order  was  ac-  court  said:  "All  that  it  is  neces- 
cepted  in  the  state,  or  even  if  it  was  sary  for  us  to  say  now  is  that,  in 
merely  solicited  in  the  state;  and  as  our  opinion,  a  sale  otherwise  law- 
shown  supra,  note  4,  it  was  so  held  ful  is  not  connected  with  subsequent 
in  New  Hampshire  under  an  express  unlawful  conduct  by  the  mere  fact 
statute  to  that  effect.  that  the  seller  correctly  divines  the 

i2We6«ter  v.  Hunger,  8  Gray,  584.  buyer's  unlawful  intent  closely 
So,  in  Graves  v.  Johnson,  156  enough  to  make  the  sale  unlawful. 
Mass.  211,  15  L.  R.  A.  834,  32  Am.  It  will  be  observed  that  the  finding 
St.  Rep.  446,  30  N.  B.  818,  the  court,  puts  the  plaintiffs'  knowledge  of  the 
upon  a  finding  of  fact  that  the  li-  defendant's  intent  no  higher  than  an 
quors  were  delivered  in  Massachu-  uncommunicated  inference  as  to 
setts  to  a  Maine  hotel  keeper,  with  what  the  defendant  was  likely  to  do. 
a  view  to  their  being  resold  by  the  Of  course,  the  defendant  was  free  to 
latter  in  Maine  against  the  laws  of  change  his  mind,  and  there  was  no 
that  state,  held    that    the    contract  communicated  desire  of  the  plaintiffs 
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tion  can  be  based  upon  the  mere  mental  attitude  of  the  vendor 
towards  the  vendee's  known  purpose  to  violate  the  law  of  the 
forum,  in  the  absence  of  any  overt  act  designed  to  aid  in  the 
accomplishment  of  such  purpose,  it  is  clear  that  if,  by  any  act 
other  than  the  sale  of  the  liquor  and  the  acts  incidental  to  such 
sale,  the  vendor  lends  his  aid  to  the  accomplishment  of  such 
unlawful  purpose,  he  cannot  maintain  the  action.  ^  ^  The  mere 
omission  to  act  is  not  enough ;  ^  *  but  positive  acts  in  aid  of  the 

to  co-operate  with  the  defendant's  Shipman,  33  Iowa,  194,  11  Am.  Rep. 
present  intent,  such  as  was  supposed  118;  Wind  v.  Iler,  93  Iowa,  316,  27 
in  the  former  decision,  but,  on  the  L.  R.  A.  219,  61  N.  W.  1001;  Davis 
contrary,  an  understood  indifference  v.  Branson,  6  Iowa,  410;  Bindslcoff 
to  everything  beyond  an  ordinary  v.  Curran,  34  Iowa,  326;  Dalter  v. 
sale  in  Massachusetts."  Laue,    13    Iowa,    538;    Whitloclc    v. 

The   distinction   suggested   by  the   Workman,  15  Iowa,  351 ;  Second  Nat. 
finding  in  the  last  case  was  adopted  Bank  v.  Curren,  36  Iowa,  555. 
in  Fuller  v.  Bunt,  182  Mass.  299,  65       isffreere    v.    Collins,    3  Cliff.  494, 
N.  E.  390.  Fed.  Cas.  No.  5,755;  P.  Sehoenhofen 

In  Reynolds  v.  Geary,  26  Conn.  Brewing  Go.  v.  Whipple,  2  Herd- 
179,  under  a  statute  expressly  pro-  man  (Neb.)  704,  89  N.  W.  751; 
viding  that  no  action  can  be  main-  Smith  v.  Godfrey,  28  N.  H.  379,  61 
tained  for  liquor  sold  in  another  Am.  Dee.  617;  Hill  v.  Spear,  50  N. 
state  "with  intent  to  enable  any  per-  H.  253,  9  Am.  Rep.  205. 
son  to  violate  any  of  the  provisions  UGaylord  v.  Soragen,  32  Vt.  110, 
of  this  act,"  the  question  as  to  the  76  Am.  Dec.  154. 
existence  of  such  intent  seems  to  The  vendor's  omission  to  label  or 
have  been  treated  as  one  of  fact,  and  mark  the  packages  so  as  to  indicate 
not  a.  necessary  legal  inference  from  the  contents  does  not  constitute  such 
the  fact  that  the  vendor  knew  of  the  a  participation  in  the  vendee's  un- 
vendee's  unlawful  purpose.  lawful  design  as  will  prevent  a  re- 

So,  in  Iowa,  under  a  substantially  covery  of  the  purchase  price.  Wil- 
similar  statute,  it  has  been  express-  Mams  v.  Davidson,  64  Kan.  707,  68 
ly  held  that,  while  mere  knowledge  Pac.  650. 

of  the  purchaser's  unlawful  inten-  Nor  does  the  vendor's  omission,  at 
tlon  to  resell  the  liquor  in  Iowa  con-  the  purchaser's  request,  to  mark  the 
trary  to  law  is  not  enough  to  avoid  packages  with  the  latter's  name  for 
or  vitiate  the  contract,  it  is  a  fact  the  purpose  of  preventing  a  seizure 
from  which  the  jury  may  infer  the  of  the  liquor  constitute  such  partici- 
intention  contemplated  by  the  stat-  pation.  Gaylord  v.  Soragen,  32  Vt. 
ute, — especially  when  the  other  cir-  110,  76  Am.  Dec.  154. 
cumstances  attending  the  manner  of  But  when,  in  connection  with  such 
acquiring  that  knowledge  tend  to  omission,  the  vendor  marks  the  pack- 
support    such    inference.     Tegler    v.  ages   with  a  private  mark,  so  that 
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unlawful  purpose,  however  slight,  are  sufficient.  ^ "  The  public 
policy  of  the  forum  which  justifies  the  refusal  of  the  court  of 
one  state  to  entertain  an  action  for  the  purchase  price  of  in- 
toxicating liquor  sold  in  another  will  not  support  an  action  un- 
der a  statute  of  the  forum  by  the  buyer  against  the  seller  for 
the  recovery  back  of  the  amount  paid  upon  the  purchase  price 
if  the  sale  was  made  in  another  state,  by  the  law  of  which  it 
was  valid,  even  though  the  seller  was  guilty  of  such  participa- 
tion in  the  wrongful  purpose  of  the  vendee  to  resell  the  liquor 
in  violation  of  the  law  of  the  forum,  as  would  have  prevented 
him  from  maintaining  an  action  at  the  forum  for  the  recovery 
of  the  purchase  price.  ^  ® 

Upon  the  same  principle  of  comity  by  which  a  court  of  one 

the    purchaser    will    instantly  know  vendee's    unlawful    purpose    has    al- 

the  packages  on  their  arrival,  and  be   ready   been   considered   supra,   notes 

enabled  to  remove   them  before  the   3  and  4. 

officers  have   their  suspicions   awak-        leWmd  v.  Her,   93  Iowa,  316,   27 

ened,  he  cannot  recover  the  purchase   L.  R.  A.  219,  61  N.  W.  1001. 

price.     Ibid.  In  Brown  v.   Wieland,   116   Iowa, 

liGaylord  v.  Soragen,  32  Vt.  110,  711,  61  L.  R.  A.  417,  89  N.  W.  17, 
76  Am.  Dec.  154.  where  the  purchaser  was  allowed  to 

The  action  will  be  defeated  if  the  interpose,  as  a  counterclaim,  a,  cause 
vendor,  for  the  purpose  of  aiding  in  of  action  under  the  Iowa  statute  for 
the  evasion  of  the  law  of  the  forum,  amounts  previously  paid  to  the  ven- 
forwarded  the  liquor  in  a  sealed  or  dor,  the  sales  on  account  of  which 
disguised  form.  Aiken  v.  Blaisdell,  such  amounts  were  paid  were  con- 
41  Vt.  655;  Peineman  v.  Sachs,  33  aummated  at  the  forum,  and  there- 
Kan.  621,  52  Am.  Rep.  547,  7  Pac.  fore  came  expressly  within  the  terms 
222;  Fisher  v.  Lord,  63  N.  H.  514,  3  of  the  statute  of  the  forum. 
Atl.  927;  Kohn  v.  Milcher,  10  L.  R.  Bollinger  v.  Wilson,  76  Minn.  262, 
A.  439,  43  Fed.  641.  77  Am.  St.  Rep.  646,  79  N.  W.  109, 

In  Banchor  v.  Mansel,  47  Me.  58,  denied  the  right  to  recover,  under 
the  act  of  the  seller  in  cautioning  the  Iowa  statutes,  the  amount  paid 
the  master  of  the  vessel  in  which  the  by  the  purchaser  to  the  seller,  the 
liquors  were  shipped  against  the  sale  having  been  completed  by  deliv- 
danger  of  their  seizure,  and  in  ad-  ery  in  Wisconsin,  even  upon  the  as- 
vising  him  how  to  avoid  such  seiz-  sumption  that  the  seller  knew  that 
ure,  was  held  a  sufficient  participa-  the  liquor  was  to  be  resold  by  the 
tion  to  defeat  recovery.  The  effect  buyer  in  Iowa  contrary  to  its  laws, 
of  the  solicitation  of  orders  within  so  that  he  could  not  have  maintained 
the  state  as  a  participation  in  the   an  action  for  the  purchase  price. 
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state  entertains  an  action  for  the  recovery  of  the  purchase  price 
of  liquor  sold  in  another,  by  the  law  of  which  the  sale  was  valid, 
although  it  would  be  invalid  according  to  the  law  of  the  forum, 
such  court  will  refuse  to  entertain  the  action  when  the  sale  u 
invalid  by  the  law  of  the  state  in  which  it  was  made,  even 
though  it  would  have  been  valid  if  made  at  the  forum.  ^ '' 

It  is  not  so  clear,  however,  that  a  court  of  one  state  should 
refuse  to  entertain  an  action  based  upon  a  sale  valid  according 
to  the  law  of  the  state  in  which  it  was  made  merely  because  it 
was  made  with  the  intention  of  evading  the  law  of  another 
state,  and  under  such  circumstances  that  a  court  of  a  third 
state  would  not  have  entertained  the  action  if  brought  there. '  * 

iTAnstedt  v.  Sutter,  30  III.  164;  nBollinger  v.  Wilson,  76  Minn. 
Dudley  v.  Buckfield,  51  Me.  254;  262,  77  Am.  St.  Rep.  646,  79  N.  W. 
Kennedy  v.  Cochrane,  65  Me.  594;  109,  seems  to  intimate  that  an  ac- 
Weil  V.  Golden,  141  Mass.  364,  6  N.  tion  for  the  recovery  of  the  purchase 
E.  229;  Theo.  Hamm  Brewing  Co.  v.  price  could  not  have  been  main- 
Young,  76  Minn.  246,  79  N.  W.  Ill,  tained,  under  such  circumstances, 
396;  Tredway  v.  Riley,  32  Neb.  495,  even  in  Minnesota. 
29  Am.  St.  Rep.  447,  49  N.  W.  268;  And  in  Graves  v.  Johnson,  156 
Bliss  V.  Brainard,  41  N.  H.  256.  Mass.  211,  15  L.  R.  A.  834,  32  Am. 

In  Tredway  v.  Riley,  32  Neb.  495,  St.  Rep.  446,  30  N.  E.  818,  supra, 
29  Am.  St.  Rep.  447,  49  N.  W.  268,  note  12,  the  court  expressly  said 
the  Nebraska  supreme  court  refused  that  the  case  should  be  decided  as  it 
to  entertain  an  action  to  recover  for  ought  to  have  been  decided  if  the 
the  purchase  price  of  liquor  which  action  had  been  brought  in  Maine, 
vpas  sold  in  Iowa  in  violation  of  the  The  court,  however,  assumes  that  the 
statute  of  that  state,  but  with  the  sale,  though  made  in  Massachusetts, 
intention  on  the  part  of  the  pur-  would  be  invalid  under  the  Maine 
chaser  to  transport  it  to  Nebraska,  statute,  thus  giving  an  extraterri- 
The  court  said,  in  reply  to  the  argu-  torial  effect  to  such  statute,  and  ig- 
ment  of  counsel,  that  it  was  true  noring  the  distinction  between  the 
that  the  defendant  was  violating  no  refusal  to  entertain  an  action  be- 
law  of  Nebraska  in  going  to  Iowa  cause  the  sale  is  invalid  and  the  re- 
and  making  the  contract,  and  that  fusal  to  entertain  the  same  upon  the 
the  seller  was  violating  no  law  of  ground  of  public  policy.  This  dis- 
Nebraska  in  selling  the  liquor  to  be  tinction  is  brought  out  in  Wind  v. 
used  in  that  state;  but  that  the  va-  Her,  93  Iowa,  316,  27  L.  R.  A.  219, 
lidity  of  the  sale  was  placed  upon  61  N.  W.  1001,  supra,  note  16,  where 
the  ground  that  the  seller  violated  the  court  said,  with  reference  to  a 
the  law  of  Iowa,  not  of  Nebraska,  in  sale  made  in  Nebraska  with  the  in- 
making  the  sale.  tention  that  the  liquor  should  be  re- 
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So  far  as  the  respective  rights  of  the  seller  and  buyer  are- 
concerned,  it  is  immaterial  whether  the  action,  be  based  directly 
upon  the  sale  or  upon  a  bill  or  note  given  for  the  purchase 
price.  It  is  true  that  such  a  bill  or  note  is,  to  some  extent,  en 
new  contract,  and  may  have  a  situs  of  its  own  different  from  the 
situs  of  the  sale;  but,  wherever  the  situs  of  the  bill  or  note,  its. 
validity,  so  far  as  it  is  affected  by  the  consideration,  is  neces- 
sarily affected  by  the  situs  of  the  oonsideration,  i.  e.,  the  law  of 
the  place  where  the  sale  was  made.  ^ "  Therefore,  if  the  sale  be 
invalid  by  the  law  of  the  state  in  which  it  was  made,  a  bill  or 
note  given  for  the  purchase  price  is  necessarily  invalid,  at  least 
as  between  the  original  parties,  though  the  sale  would  have  been 
valid  if  made  in  the  state  where  the  bill  or  note  was  made  and 
is  payable.^"     Even  if  the  sale  was  valid  according  to  the 

sold  in  Iowa  in  violation  of  law,  entertain  the  action  under  the  eir- 
that  the  nonresident  seller  had  a,  per-  cumstances,  since,  ordinarily,  a  court 
ieet  right  to  make  the  sale  in  his  of  one  state  will  not  enforce  the  pub- 
state  and  recover  the  purchase  price  lie  policy,  as  distinguished  from  the 
(in  that  state)  ;  and  that  his  act  was  positive  law,  of  another.  Perhaps 
unlawful  because  the  policy  of  the  the  court  should  refuse  to  entertain 
law  (of  Iowa)  forbids  his  partici-  the  action  in  Such  a,  ease  upon  the' 
pation  or  assistance  in  the  violation  ground  that  it  is  inconsistent  with 
of  the  laws  of  Iowa;  and,  on  the  the  public  policy  of  the  forum  to  en- 
ground  of  public  policy,  he  cannot  tertain  an  action  based  upon  a,  sale- 
recover  the  purchase  price  in  an  ae-  made  with  the  intention  of  evading^ 
tion  in  Iowa.  It  is  true  that  the  the  law  of  another  state,  though  it 
point  under  discussion  was  not  in-  was  made  outside  of  such  state,  and 
volved  in  the  latter  case,  but  the  was  therefore  not  within  the  opera- 
distinction  there  pointed  out  is  rele-  tion  of  its  statutes, 
vant.  Assuming  that  the  refusal  of  is  See  ante  §§  427f,  427g. 
a  court  of  one  state  to  entertain  an  io Second  Nat.  Bank  v.  Curren,  3ft 
action  based  upon  a  sale  in  another,  Iowa,  555;  Monaghan  v.  Reid,  40 
because  it  was  made  with  the  inten-  Mich.  665;  Fuller  v.  Bean,  30  N.  H. 
tion  of  violating  the  law  of  the  181.  In  many  of  the  other  cases  pre- 
forum,  rests,  not  upon  the  ground  viously  cited  the  action  was  based 
that  the  sale  is  invalid,  but  upon  the  upon  a  bill  or  note  given  for  the 
ground  that  it  is  contrary  to  the  purchase  price;  but  in  such  cases, 
public  policy  of  the  forum  to  enter-  as  well  as  those  in  which  the  action 
tain  the  action,  it  does  not  follow  was  based  directly  upon  the  sale,  the 
that  a  third  state  should  refuse  to   question  was  made  to  turn  upon  the 
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law  of  the  state  in  whicli  it  was  made,  and  tlie  refusal  of  the 
court  of  another  state  to  lend  its  aid  must  be  based  upon 
grounds  of  public  policy,  it  is  immaterial,  at  least  when  the 
action  is  between  the  parties  to  the  sale,  whether  it  be  based  di- 
rectly upon  the  sale  or  upon  a  bill  or  note  given  for  the  pur- 
chase price;  for  the  same  considerations  of  public  policy  that 
would  require  a  court  of  the  forum  to  refuse  to  entertain  such 
an  action  brought  directly  for  the  purchase  price  would  also 
require  it  to  refuse  to  entertain  an  action  between  the  imme- 
diate parties  based  on  a  bill  or  note  given  for  the  purchase 
price.  ^^  A  different  question  arises,  however,  when  the  ac- 
tion is  between  the  buyer,  as  the  original  obligor  of  a  bill  or 
note,  and  a  subsequent  bona  fide  holder.  In  such  a  case  the 
question  does  not  relate  solely  to  the  validity  of  the  considera- 
tion, but  includes  also  the  extent  of  protection  to  which  a  bona 
fide  indorsee  is  entitled ;  and  it  would  seemi  upon  principle  that 
the  extent  of  such  protection  ought  to  depend  upon  the  law 
of  the  place  where  the  bill .  or  note  was  made  and  payable, 
rather  than  upon  that  of  the  place  where  the  sale  was  made,^^ 
unless  it  may  be  that  the  public  policy  of  the  forum  goes  to  the 
extent  of  refusing  to  recognize  or  enforce  any  contract  based 

validity  or  enforceability  of  the  con-  but  that  such  an  action  would  lie  at 
tract  of  sale,  without  regard  to  the  the  instance  of  an  indorsee  for  value 
place  where  the  bill  or  note  was  who  bought  the  note  before  ma- 
made  or  payable.  turity,  and  without  notice  of  any  il- 

21  Thus,  in  Converse  v.  Foster,  32  legality  in  its  consideration. 
Vt.  828,  it  was  held  that  an  action  22  There  seem,  however,  to  be  no 
would  not  lie  as  between  the  orig-  decisions  upon  the  point.  In  Con- 
inal  parties  upon  a  note  given  in  verse  v.  Foster,  32  Vt.  828,  supra, 
Massachusetts  for  the  purchase  note  21,  however,  the  court  seems  to 
price  of  liquor  sold  in  Massachusetts,  have  assumed  that  the  question 
under  such  circumstances  that  an  whether  the  indorsee  would  be  pro- 
action  would  not  lie  in  Vermont  to  tected  was  to  be  determined  in  ae- 
recover  the  purchase  price  because  cordance  with  the  law  of  Vermont, — 
of  the  seller's  participation  in  the  at  least,  the  decision  on  this  point 
buyer's  intention  to  resell  the  liquor  was  not  expressly  referred  to  the 
in  violation  of  the  law  of  Vermont;    law  of  Massachusetts. 
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upon  an  illegal  sale,  even  when  the  rights  of  innocent  third 
parties  are  concerned. 

k.  Lotteries. 

487.  When  lotteries  are  permitted  in  place  of  performance, 
contracts  to  be  judged  by  that  law. — Where  lotteries  are  not  il- 
legal at  the  place  of  sale,  a  contract  for  the  purchase  of  lottery 
tickets,  it  has  been  ruled  in  Massachusetts,  will  be  supported, 
although  the  vendee  belonged  to  a  state  where  the  sale  is  il- 
legal; and  the  courts  of  the  latter  state  will  sustain  an  action 
for  the  recovery  of  the  price  of  the  ticket.  "•  And  an  analo- 
gous ruling  has  been  made  in  Wew  Tork.^ 

488.  So,  where  lotteries  are  illegal  in  place  of  performance. — 
The  converse  was  held  in  Maryland,  in  1866,  where  it  was 
ruled  that  a  court  of  equity  will  not  entertain  a  suit  based  upon 
a  contract  involving  a  violation,  in  the  sale  of  lottery  tickets,  of 
the  laws  of  sister  states  vsdthin  their  limits.^  In  such  ease, 
however,  it  must  be  sho^vn  that  the  plaintiff  knew  that  the  ob- 
ject of  the  specific  contract  was  to  violate  the  law  of  the  state  of 
performance.  ^ 

489.  Distinction  taken  in  states  where  lotteries  are  govern- 
ment institutions, — On  the  other  hand,  we  have  a  case  decided 
by  the  Supreme  Court  at  Berlin,  on  October  16,  1855,  in 
which  the  lex  fori  would  seem,  under  such  circumstances,  to 
have  been  taken  as  the  standard.  ^  More  closely  in  point,  how- 
ever, is  a  decision  at  Liibeek,  on  September  11,  1849,  in  which 
it  was  held  that  as  the  Trankfort  lottery  is  a  government  insti- 
tution, the  Frankfort  courts  will  compel  the  execution  of  con- 
tracts based  on  it,  though  such  contracts  are  to  be  performed 
in  foreign  lands  where  lotteries  are  prohibited.^ 

489a.  lotteries. — The  same  distinction  between  the  direct 
and  indirect  operation  of  local  statutes  that  was  pointed  out  in 

^M'lntyre  v.  Parks,  3  Met.  207.  cases  where  the  contract  was  made 

When   foreign  lotteries   were   pro-  in  a  state  where  lotteries  were  law- 

hibited  in  France,  the  question  was  ful.     Massfi,  Droit  Com.  No.  570. 

agitated  whether  an  action  could  be        '^Kentucky  v.  Bassford,  6  Hill,  526. 

maintained  in  Prance  on  a  contract        iPaine  v.  Framce,  26  Md.  46.     See 

tor   the    sale   of    such    tickets.     The  25  Md.  163. 

negative  was  held  by  the  Cour  Roy-        2 Ante,  §§  483,  486. 

ale  de  Paris,  and  such  was  consid-        iBar.  p.  248. 

ered  to  be  the  rule  by  Massg,  even  in       ilhid. 
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connection  with  the  discussion  of  the  governing  law  relating  to 
sales  of  intoxicating  liquors^  is  to  be  observed  in  considering 
the  question  of  the  governing  law  with  respect  to  lotteries  and 
transactions  based  thereon.  In  order  to  bring  a  contract  or 
transaction,  based  upon  a  lottery,  within  the  direct  operation 
of  a  local  statute  declaring  lotteries  illegal  and  transactions 
based  thereon  invalid,  some  element  of  the  contract  or  trans- 
action, or  at  least  the  lottery  itself,  must  have  had  its  situs 
within  the  state  or  country  which  enacted  the  statute.  This 
is  apparent  at  once  when  the  action  is  brought  in  any  other 
state  or  country;  for  it  is  obvious  that  in  such  case  the  stat- 
ute will  be  ignored  as  entirely  irrelevant  unless  one  or  the  oth- 
er of  the  conditions  above  mentioned  exists.  The  point,  how- 
ever, is  apt  to  be  obscured  when  the  action  is  brought  in  the 
state  or  country  which  enacted  the  statute,  because,  as  sub- 
sequently shown,  the  court  of  that  jurisdiction  may,  upon 
grounds  of  public  policy  of  the  forum,  give  a  practical,  but  in- 
direct, effect  to  the  statute,  though  neither  the  lottery  itself,, 
nor  any  element  of  the  contract  or  other  transaction,  had  its 
situs  at  the  forum.  The  distinction  is  important  because,  as- 
suming that  the  contract  or  transaction  is  within  the  direct  and 
legitimate  scope  of  the  statute,  the  statute  must  be  applied 
when  the  action  is  brought  in  the  state  or  country  which  en- 
acted the  same,  and  ought  to,  and  generally  will,  be  applied, 
even  when  the  action  is  brought  in  another  state  or  country;^ 
whereas,  even  a  court  of  the  state  or  country  which  enacted  the 
statute  is  not  bound  to  apply  it  indirectly,  but  will  be  guided 
in  this  respect  by  general  principles  of  comity.^  Deferring,, 
for  a  moment,  the  further  consideration  of  the  indirect  appli- 

iAnte,  §  486b.  New  York   is  governed  by  the  law 

2  A  note  executed  and  payable  in  of  New  York.   Kittle  v.  De  Lamater, 

New  York  baaed  on  a  contract  with  3,    Neb.     332.       See    also    Paine    v. 

reference    to    a    lottery  which    was  France,  26  Md.  46,  infra,  note  6. 

also  made   and  to  be  performed  in       3  gee  cases  cited  infra,  note  12. 
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cation  of  the  statute,  the  question  arises  as  to  what  parts  or 
elements  of  the  contract  or  transaction  must  have  had.  their 
situs  within  the  state  or  country  which  enacted  the  statute  in 
order  to  subject  the  same  to  the  direct  operation  of  the  stat- 
ute. In  this  connection  the  rule  is  well  established  that  a  local 
statute  forbidding  the  sale  of  lottery  tickets  applies  to  a  local 
sale  of  a  ticket  in  a  lottery  established  in,  and  authorized  by 
the  laws  of,  another  state  or  country;*  and  it  will  be  observed 
that  this  is  held,  not  only  by  the  court  of  the  state  or  country 
in  which  the  statute  was  enacted,^  but  also  by  those  of  another 
state  or  country  when  the  action  is  brought  there — even  by  the 
courts  of  the  state  or  country  in  which  the  lottery  is  estab- 
lished, and  by  the  law  of  which  it  and  the  sale  of  tickets  there- 
in are  legal. ^  In  the  case  just  supposed,  the  contract  is  both 
made  and  performable  in  the  state  or  country  which  enacted 
the  statute.  When,  however,  the  contract  is  made  in  one  state 
or  country  and  is  performable  in  another,  its  validity,  so  far 

4  See  infra,  notes  5  and  6.  struction  giving  it  such  application 

6  Although  lottery  tickets  are  au-  was,  in  part  at  least,  based  upon  gen- 

thorized  by  the  government  in  which  eral   principles,   though    it    was    to 

the   lottery  is   established,   such  va-  seme  extent    based    upon  inferences 

lidity   cannot   authorize     their     sale  drawn  from  other  provisions  of  the 

within  the  territory  of  another  gov-  statute. 

ernment  which  forbids  the  sale  of  6  Thus,  the  Maryland  court  of  ap- 
lottery  tickets.  Horner  v.  United  pe^als  in  Paine  v.  France,  26  Md.  46, 
States,  147  U.  S.  449,  37  L.  ed.  237,  held  that  it  would  not  entertain  <t 
13  Sup.  Ct.  Eep.  409.  suit  based  upon  sales  of  lottery 
So,  a  conveyance  of  land  lying  in  tickets  in  states  in  which  the  sale 
New  Jersey  founded  on  a  lottery  of  such  tickets  is  forbidden  by  stat- 
consideration  is  void  by  the  lottery  ute,  notwithstanding  that  the  lot- 
act  of  that  state,  although  the  lot-  tery  was  established  and  authorized 
tery  was  contrived  and  drawn  in  by  the  law  of  Maryland.  The  court 
Pennsylvania.  Den  ex  dem.  Bidge-  said:  "A  court  of  equity  in  Mary- 
■way  V.  Underwood,  4  Wash.  C.  0.  land  will  not  entertain  a  suit  based 
129,  Fed.  Gas.  No.  11,815.  The  pro-  upon  a.  contract  or  transactions  in- 
vision  of  the  statute  involved  in  this  volving  a  violation  of  the  laws  of 
case  did  not  expressly,  and  by  terms,  our  sister  states  within  their  lim- 
apply  where  the  lottery  was  estab-  its." 
lished  outside  the  state,  and  the  con- 
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as  it  is  affected  by  the  lottery  element,  is  determined  by  the  law 
of  the  place  of  performance.'  An  exception  should,  perhaps, 
be  made  to  the  last  rule  when  the  local  statute  of  the  state  in 
which  the  contract  is  made  does  not  merely  forbid  the  acts,  the 
performance  of  which  is  called  for  by  the  contract,  but  forbids 
the  making  of  the  contract  itself.* 

Even  when  the  sale  of  a  lottery  ticket  was  consummated  in 
a  state  by  the  law  of  which  it  was  valid,  a  collateral  contract  re- 
lating thereto,  e.  g.,  a  contract  with  reference  to  the  division 
of  the  proceeds,  may  be  made  and  performable  in  another  state 
by  the  law  of  which  contracts  or  other  transactions  based  on 
lotteries  are  invalid,  in  which  case  the  rights  of  the  parties, 
so  far  as  they  depend  upon  the  collateral  contract,  are,  of 
course,  to  be  determined  by  reference  to  the  law  of  the  latter 

7  The  validity  of  a  bond  condi-  was  purchased  if  such  law  was 
tioned  for  the  faithful  performance  proved,  though,  in  the  absence  of 
of  the  duties  enjoined  by  a  law  of  such  proof,  it  was  held  that  the 
Kentucky,  and  authorizing  the  ob-  rights  of  the  parties  should  be  de- 
ligees  to  sell  lottery  tickets,  is  to  be  termined  by  the  law  of  the  forum, 
determined  by  the  law  of  Kentucky,  This  ease,  therefore,  seems  to  imply 
whether  the  bond  was  executed  there  that  the  law  of  the  place  where  the 
or  in  New  York,  since,  in  any  event,  contract,  evidenced  by  the  lottery 
it  contemplates  performance  there,  ticket,  is  made  prevails  over  the 
Kentucky  v.  Bassford,  6  Hill,  526.  law    of    the    place    of  performance, 

So,  in  Ormes  v.  Dauchy,  82  N.  Y.  since  the  contract,  wherever  made, 
443,  37  Am.  Kep.  583,  the  court  held,  was  apparently  performable  in  Mary- 
upon  the  assumption  that  no  adver-  land.  There  is  an  obvious  distinc- 
tising  under  the  contract  was  to  be  tion,  bearing  upon  the  point  in  ques- 
done  in  New  York,  that  a  contract  tion,  between  this  case  and  the  eases 
made  therein  to  advertise  a  lottery  cited  in  the  last  note.  In  those 
was  not  governed  by  the  statute  cases  the  statute  of  the  state  where 
thereof  forbidding  the  advertising  the  contract  was  made  did  not  for- 
of  lotteries.  The  decision  is  upon  bid  the  making  of  the  contract,  but 
the  ground  that  the  law  of  the  place  merely  forbade  the  doing  of  the  acts 
of  performance  governs.  contemplated  by  the  contract;  but  a 

8  Thus,  Thatcher  v.  Morris,  UN.  statute  forbidding  the  sale  of  lot- 
Y.  437,  assumed  that  the  right  to  tery  tickets  strikes  at  the  very  foun- 
maintain  an  action  to  recover  money  dation  of  the  contract  between  the 
drawn  by  a  ticket  in  a  Maryland  purchaser  and  the  managers  of  the 
lottery  should  be  determined  by  the  lottery,  and  in  effect  forbids  the 
law    of    the    place  where  the  ticket  making  of  any  such  contract. 
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state.  ®  Whether  the  fact  that  a  lottery  is  established  in  a  state 
or  country  which  declares  lotteries  illegal,  and  transactions 
based  thereon,  invalid,  would  be  sufficient  to  subject  a  con- 
tract or  transaction,  having  its  situs  in  another  state  or  coun- 
try but  based  upon  such  lottery,  to  the  direct  operation  of  the 
statute,  does  not  seem  to  have  been  decided.  Doubtless,  if  the 
action  were  brought  in  the  state  or  country  which  enacted  the 
statute,  the  fact  that  the  lottery  had  its  situs  in  that  state  would 
be  an  additional  reason  for  declaring  it  contrary  to  the  public 
policy  of  the  forum  to  maintain  the  action ;  but  that  considera- 
tion would  not,  of  course,  apply  if  the  action  were  brought  in 
another  state  or  country. 

If  support  is  necessary  for  the  statement  made  at  the  be- 
ginning of  the  section,  that  a  local  statute  on  this  subject  can 
have  no  direct  operation  upon  a  contract  or  transaction,  no 
part  or  element  of  which  had  a  local  situs,  it  may  be  found  in 
cases  holding  that  a  statute  forbidding  the  sale  of  lottery  tick- 
ets does  not  apply  to  a  sale  completed  in  another  state,  where 
it  was  valid,  by  the  mailing  of  a  ticket  in  that  state  directed  to 

9  Thus,  in  Roselle  v.  Farmers'  Goodrich  v.  Houghton,  134  N.  Y. 
Bank,  141  Mo.  36,  64  Am.  St.  Rep.  115,  31  N.  E.  516,  held  that  an  ac- 
501,  39  S.  W.  274,  Affirming  in  banc,  tion  could  not  be  maintained  in  New 
35  S.  W.  1135,  the  court  held  that  York  for  the  recovery  of  one  lialf 
the  validity  of  an  agreement,  made  of  the  prize  drawn  by  tickets  in  a 
in  Missouri  by  members  of  a  club,  Louisiana  lottery,  under  an  agree- 
to  hold,  as  a  joint  venture,  tickets  ment  made  by  the  parties  in  New 
in  a  Louisiajia  lottery,  was  to  be  de-  York  for  an  equal  division  of  the 
termined  by  the  laws  of  Missouri,  proceeds  of  any  prize  money  drawn 
This  was  upon  the  ground  that  the  upon  tickets  purchased  with  their 
agreement  between  the  members  of  joint  funds.  This  decision  was  up- 
the  club  was  made  in  Missouri,  and  on  the  express  assumption  tliat  the 
not  upon  the  ground  that  the  sale  sale  of  the  tickets  was  completed  in 
was  made  there.  As  a  matter  of  Louisiana,  whence  they  were  sent  by 
fact,  the  sale  of  the  tickets  seems  to  express  to  New  York,  and  that  every 
have  been  consummated  in  Louisi-  part  of  the  transaction  which  took 
ana,  the  tickets  having  been  for-  place  in  Louisiana  was  perfectly 
warded  from  there  by  express  to  the  valid.  The  decision  is  upon  the 
purchasers  in  Missouri.  ground  that  the  agreement  to  divide 
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a  resident  of  the  state  enacting  the  statute.  ^ "  Upon  such  hy- 
pothesis, it  is  perfectly  obvious  that  a  statute  cannot  affect 
the  right  to  maintain  an  action  for  the  recovery  of  the  purchase 
price  of  the  ticket  in  any  state  or  country  other  than  that  which 
'enacted  the  statute.  When,  however,  the  action  is  brought  in 
the  jurisdiction  in  which  the  statute  is  enacted,  the  court  may, 
upon  the  grounds  of  public  policy  of  the  forum,  refuse  to  en- 
tertain the  action,  notwithstanding  that  the  sale  or  other  trans- 
.action  was  not  within  the  direct  operation  of  the  statue.^' 
Whether  or  not  it  will  do  so  depends  upon  whether  or  not  it 
Tegards  the  statute  as  embodying  a  part  of  the  distinctive  pub- 
lic policy  of  the  forum.  If  so,  the  action  will  not  be  main- 
i;ained ;  otherwise,  it  will.  As  already  shown,  the  participation 
by  the  seller  in  the  buyer's  intention  to  violate  the  law  of  the 
forum  is  the  general  criterion  by  which  the  courts  determine 
whether  they  will  refuse,  upon  the  ground  of  the  public  policy 
■of  the  forum,  to  entertain  an  action  for  the  purchase  price  of 

was  made  and  was  performable  in  Dec.  211;  and  Hatoh  v.  Hanson,  46 
New  York,  and  its  validity  must  Mo.  App.  323.  The  decision  in  the 
therefore  be  determined  by  the  law  last  case  was  disapproved  in  Ro- 
of New  York.  selJe  v.  Farmers'  Bank,  141  Mo.  36, 

McNight  v.  Biesecker,  13  Pa.  328,  64  Am.  St.  Rep.  501,  39  S.  W.  274, 

was  an  action  in  Pennsylvania  under  but  it  does  not  appear  that  it  was 

an  agreement  made  in  that  state  for  disapproved  so  far  as  the  point  now 

the    division    of    the    proceeds  of  a  in  question  was  concerned.     See  also 

ticket   in    a   Maryland  lottery.     The  McNight    v.    Biesecker,    13  Pa.  328, 

-court  held  that  there  was  nothing  in  supra,  note  9. 

the    Pennsylvania     statute    for    the       n  This  is  recognized  in  the  cases 

suppression  of  lotteries  forbidding  a  cited  infra,  note   12,   although  they 

•citizen    of    Pennsylvania    from  pur-  held  that,  under  the  circumstances, 

■chasing  or  causing  to  be  purchased  it   was   not   contrary  to   the   public 

a  lottery  ticket  in  Maryland,  where  policy  of  the  forum  to  entertain  the 

lotteries  were  authorized.     It  is  fur-  action. 

ther  held  that  the  action  would  lie,       So,  in  Watson  v.  Murray,  23  N.  J. 

but,  so  far  as  appears,  the  court  de-  Eq.   257,   it  was  held  that,   even  if 

termined  the  latter  question  by  ref-  partnership  contracts  with  reference 

■erence  to  the  rule  in  Pennsylvania,  to  lotteries  to  be  conducted  in  other 

^oM'Intyre  v.  Parks,  3  Met.  207;  states    were    entered    into    in    such 

'Case  V.  Riker,   10  Vt.   482,   33   Am.  other  states,  and  were  valid  by  the 
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intoxicating  liquor,  sold  in  another  state,  by  the  law  of  which 
the  sale  was  valid;  and  the  same  criterion  has  been  applied 
with  reference  to  the  sale  of  lottery  tickets.  ^^  The  public 
policy  of  the  forum  with  reference  to  any  particular  class 
of  contracts,  however,  depends  to  a  large  extent  upon  consid- 
erations peculiar  to  that  class,  and  the  decisions  upon  this 
point  with  respect  to  a  particular  class  of  contracts  do  not 
necessarily  justify  an  analogous  position  with  respect  to  other 
classes.  For  instance,  it  will  be  observed^  ^  that  there  is  a 
very  decided  tendency  upon  the  part  of  the  courts  to  refuse  to 
entertain  actions  based  upon  gambling  contracts  if  contrary 
to  the  statute  of  the  forum,  though  valid  by  the  law  of  the 
place  where  made  and  performable,  without  reference  to  wheth- 
er the  parties  intended  a  subsequent  violation  of  the  statute  of 
the  forum,  or  not.  The  actual  decisions  with  reference  to  lot- 
tery contracts,  however,  have  not  gone  to  this  extent. 

law  of  such  states,  a.  court  of  New  tickets,  there  being  no  stipulation  in 

Jersey     would     decline,     upon     the  the    agreement    of     sale     that     they 

ground  of  public  policy  of  the  forum,  should  be  resold  in  Ohio,  or  in  any 

to  entertain  a  suit  based  thereon.  other  place  where  their  sale  was  pro- 

12  It   is   no   objection   to   the   en-  hibited  by  law.    Jameson  v.  Gregory, 

forcement    of    a    mortgage,  assigned  4  Met.   (Ky.)   363. 

as   collateral   security   for   the   pur-  Case  v.  Biker,  10  Vt.  482,  33  Am. 

•chase  price  of  lottery  tickets  sold  in  Dec.  211,  held  that  an  action  could 

New  York  to  a  resident  of  Massa-  be   maintained   in  Vermont   for   the 

chusetts,  that  the  vendor  knew  that  purchase  price  of  lottery  tickets  sold 

the  purchaser  intended  to  sell  them,  in  Rhode  Island,  where  such  sale  was 

■or  part  of  them,  in  Massachusetts,  lawful,    although     the   vendor    knew 

in  violation  of  the  statute  of  that  that  they  were  to  be  resold  in  Ver- 

atate.       M'Intyre  v.   Parks,   3   Met.  raont,  if  he  was  not  at  the  time  of 

407.  the   sale   aware   that   the    resale    of 

Notes  and  a  mortgage  given  in  such  tickets  in  Vermont  was  pro- 
payment  for  lottery  tickets  sold  in  hibited  by  law.  It  does  not  appear 
Delaware  where  such  sales  are  au-  whether  or  not  the  vendor  in  M'ln- 
thorized  may  be  enforced  in  Ken-  tyre  v.  Parks,  3  Met.  407,  knew  that 
tucky,  notwithstanding  that  the  ven-  the  resale  of  tickets  in  Massachusetts 
<)or  knew  that  the  vendee  intended  would  be  a  violation  of  the  law  of 
to  resell  the  tickets  in  Ohio,  the  law  that  state. 
of  which  forbids  the  sale  of  such  i^Post,  §  492a. 
Vol.  li.  CoNFL.  op  Laws — 74. 
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1.  Contracts  against  public  policy. 

490.  Foreign  contracts  inconsistent  with  home  policy  will  not 
be  enforced. — As  a  general  rule,  no  state  will  enforce  a  contract 
conflicting  with  public  policy.''  And  in  England  it  has  been 
declared  that  where  a  court  of  one  country  is  called  upon  tO' 
enforce  a  contract  entered  into  in  another  it  is  not  enough  that 
the  contract  should  be  valid  according  to  the  law  of  the  latter; 
for  if  any  part  of  the  contract  is  inconsistent  with  the  law  and 
policy  of  the  former,  the  contract  will  not  be  enforced  even  as 
to  another  part  of  it,  which  may  not  be  open  to  this  objection, 
and  may  be  the  only  part  remaining  to  be  performed.^  That 
a  state  will  not  recognize  foreign  distinctions  of  status  or  caste 
conflicting  with  its  distinctive  policy  we  have  already  seen.^ 

491.  Illustrated  by  champertous  contracts. — An  agreement 
entered  into  in  France,  but  intended  to  be  carried  out  in  Eng- 
land, of  such  a  nature  that  if  entered  into  in  England  it  would 
have  been  void  for  champerty,  cannot  be  enforced  in  England. ' 

491a.  Champerty. — If  a  champerty  statute  is  remedial^  or 
penaJ^  only,  and  does  npt  render  the  contract  itself  invalid,  it 

iSmith  V.  Stoteshury,  1  W.  Bl.  731,  26  L.  J.  Ch.  N.  S.  417,  3  Jur.  N. 
204,  2  Burr.  924;  Fores  v.  Johnes,  4  S.  454,  4  Week.  Rep.  583,  22  Beav- 
Esp.  97,  6  Revised  Rep.  840;  Walcot   351. 

V.  Walker,  7  Ves.  Jr.  1 ;  Southey  v.        ^Ante,  §§  1041,  112,  114,  127,  428. 
Sherwood,   2   Meriv.   435;    Forles  v.        iGrell  v.  Levy,  16  C.  B.  N.  S.  73, 
Cochrane,  2  Barn.  &  C.  448,  6  Dowl.    10  Jur.  N.  S.  210,  12  Week.  Rep.  278, 
&  R.  679,  2  L.  J.  K.  B.  67,  26  Revised   9  L.  T.  N.  S.  721. 
Rep.  402;  Andrews  v.  Pond,  13  Pet. 

65,  10  L.  ed.  61 ;  Armstrong  v.  Toler,  i  Thus,  Scoville  v.  Canfield,  14 
ll"  Wheat.  258,  6  L.  ed.  468,  4  Wash.  Johns.  338,  7  Am.  Dec.  467,  refused 
C.  C.  297,  Fed.  Gas.  Na  14  078;  ^  ^^^  ^  g^.^^.^,^  f  another  state 
Smith  V.  Godfrey,  28  N.  H.  382,  61  -a   ,  <.,    ^  .  f 

Am.  Dec.  617;  Bliss  v.  Brainard,  41  ^Jii^h  provided  that  a  purchaser  of 
N.  H.  256;  Greermoood  v.  Curtis,  6  a  chose  in  action  in  violation  of  its- 
Mass.  376,  4  Am.  Dec.  145;  Blanch-  terms  should  be  nonsuited  in  an  ac- 
crd  V.  Russell,   13  Mass    1,   7   Am.  ^j^^^^  thereon. 

Dec.  106;  Com.  V.  Ai)es,  18  Pick.  193;        „,     „       .„  ^     ^,j    ,,   ti. 

Merchants'  Bank  v.  Spalding,  12  ^  1°  Scomlle  v.  Canfield,  14  Johns. 
Barb.  302 ;  Davis  v.  Branson,  6  Iowa,  338,  7  Am.  Dec.  467,  the  court  held 
410;  Phinney  v.  Baldimn,  16  111.  108,  that,  in  any  view,  the  statute  was 
61  Am.  Dec.  62;  Buhanks  ^.  Banks  j         ^^^j    ^^^  j^  ^^^^  ^  g„. 

34  Ga.  415;  Wewcombe  v.  Leamtt,  22  /  /        '  ^  x     • 

Ala.   631 ;    Castleman  v.  Jeffries,  60   forced  in  another  state  in  an  action 
Ala.  380;   Ohio  Ins.  Co.  v.  Edmond-   upon   the    original    chose    in    action 
son,  5  La.  295;  Woodward  v.  Roane,  which  was  purchased  in  violation  of 
23  Ark.  523;  Westlake  (1880),  §  204.    .,     . 
See  ante,  §  428,  428a.  '*^  *^'^°'^- 

iBope  V.  Hope,  8  De  G.  M.  &  G. 
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will  not  be  enforced  by  a  court  of  another  state  or  country. 
If  the  statute  is  neither  remedial  nor  penal,  but  strikes  at  the 
validity  of  the  contract,  it  ordinarily  relates  to  the  perform- 
ance, rather  than  the  making,  of  the  contract.  Therefore,  as  a 
general  principle,  the  validity  of  a  contract  as  affected  by 
champerty  is  governed  by  the  law  of  the  place  of  performance, 
rather  than  by  the  law  of  the  place  where  the  contract  is  made. 
Thus,  a  contract  which  is  invalid  for  champerty  by  the  law  of 
the  place  of  performance  will  not  be  enforced  though  valid  by 
the  law  of  the  place  where  the  contract  was  made.*  Converse- 
ly, a  contract  which  is  valid  by  the  law  of  the  place  of  per- 
formance will,  in  general,  be  held  valid,  though  it  would  be 
invalid  by  the  law  of  the  place  where  it  was  made.*  But  this 
is  not  necessarily  true  in  all  cases,  because  the  champerty  stat- 
ute of  the  state  in  which  the  contract  is  made  may  expressly,  or 
by  construction,  render  a  contract  in  violation  of  its  terms  void 
if  made  within  the  state,  though  performable  elsewhere.  In 
that  case,  of  course,  the  statute  prevails,  at  least  when  the 
question  arises  in  the  state  or  country  in  which  the  contract 
was  made ;  and  elsewhere,  if  the  statute  is  neither  remedial  nor 
penal.  ^     When  the  contract  or  transaction  in  question  has  for 

iGregerson   v.    Imlay,    4    Blatchf.  ing  to  prosecute  or  defend  a  suit  at 

S03,  Fed.  Cas.  No.  5,795;   Oilman  v.  law  or  in  equity  upon  shares,"  not- 

Jones,  87  Ala.  691,  4  L.  R.  A.  113,  withstanding  that  the  suit  was  to  be 

5  So.  785,  7  So.  48;  Breckinridge  v.  brought  in  New  York,  and  even  upon 

Moore,  3  B.  Mon.  637 ;  Orell  v.  Levy,  the  assumption  that  New  York  was 

16  C.  B.  N.  S.  73,  10  Jur.  N.  S.  210,  the  place  of  performance. 

9  L.  T.  N.  S.  721,  12  Week.  Rep.  278.  Upon  the  other  hand.  Roe  v.  Jer- 

*Roe    V.   Jerome,    18    Conn.   138;  ome,  18  Conn.  138,  supra,  construed 

Richardson    v.    Rowland,    40    Conn,  a  New  York  statute,  forbidding  the 

565;   Byers   v.   Brannon    (Tex.    Civ.  purchase  of  a  note  or  bill  by  an  at- 

App.)   30  S.  W.  492.  torney  for  the  purpose  of  bringing  a 

5  Thus,   in   Blackwell   v.   Webster,  suit  upon  it,  not  to  apply  where  the 

23  Blatchf.  537,  29  Fed.  614,  it  was  bill  was  purchased  in  New  York  for 

held  that  the  contract  having  been  the  purpose  of  bringing  suit  thereon 

made   in   Maine   it  was   void   under  in  Connecticut.     It  is  apparent  that 

the  statute  of  that  state,  which  was  the  question  in  its  last  analysis  is 

directed  against  "any  person  agree-  one  of  statutory  construction. 
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its  direct  purpose  and  object  the  bringing  or  prosecution  of  a 
suit,  the  place  where  the  suit  is  to  be  brought  or  prosecuted  is 
ordinarily  regarded  as  the  place  of  performance,  which  fur- 
nishes the  applicatory  law;®  but  that  is  not  necessarily  the 
place  of  performance  when  the  commencement  or  prosecution 
of  the  suit  is  merely  collateral.'^  The  rule  that  the  law  of  the 
place  of  performance  governs,  except  when  the  statute  specif- 
ically relates  to  the  making  of  the  contract,  is,  undoubtedly,  an 
absolute  rule  not  dependent  upon  the  intention  of  the  parties 
as  to  the  governing  law,  though  their  intention  may  affect  the 
location  of  the  place  of  performance. 

When  the  contract  of  which  champerty  is  predicated  relates 
directly  to  real  property  the  question  is  determined  by  the  law 
of  the  place  where  the  property  is  situated;*  but  the  fact  that 
a  personal  contract  is  collaterally  secured  by  a  mortgage,  or 
other  lien  upon  real  property,  is  not  sufficient  to  subject  it  to 
the  champerty  statute  of  the  state  in  which  the  property  is 
situated.  ^ 

sffioe    V.    Jerome,    18     Conn.    138;  Sawy.  415,  22  Fed.  13,  27  Fed.  838, 

Richardson    v.    Rowland,    40    Conn,  a  loan  of  money  made  and  to  be  re- 

565;   Gregerson  v.  Imlay,  4  Blatohf.  paid  in  California  to  assist  in  the 

503,  Fed.  Cas.  No.  5,795;   Ctilman  v.  prosecution  of  a  suit  in  Oregon  was 

Jones,  87  Ala.  691,  4  L.  R.  A.  113,  held  to  be  performable  in,  and  gov- 

5  So.  785,  7  So.  48;    Grell  v.  Levy,  erned    by    the    law    of,    California, 

16  C.  B.  N.  S.  73,  10  Jur.  N.  S.  210,  rather  than  Oregon,  notwithstanding 

9  L.  T.  N.  S.  721,  12  Week.  Rep.  278.  that  security  for  its  performance  was 

In     Blackwell     v.      Webster,     23  taken  upon  real  property  in  Oregon. 

Blatchf.    537,     29   Fed.     614,    supra,  ^Breckinridge  v.  Moore,  3  B.  Mon. 

however,  the  court  doubted  whether  629,     637;     Giddings     v.     Eastman, 

New  York  was  to  be  regarded  as  the  Clarke,  Ch.  19. 

place  of  performance  of  a  contract  That  seems  to  have  been  assumed 

made  in  Maine,  whereby,  in  consider-  also    in    Caldioell   v.    Sigourney,    19 

ation  of  service  to  be  performed  in  a.  Conn.   37,   though   in  that  case  the 

suit  to  be  brought  in  New  York,  the  leac  rei  sites  was  not  applied  because 

plaintiff   assigned   to   the   defendant  not  proved. 

one  third  of  any  recovery  that  might  9  See  eases  cited  in  last  note.    A 

be  had  in  such  suit.  similar   principle   is   applied  to  the 

'  Thus,    in   Hickoai   v.    Elliott,    10  question  of  usury  as  affecting  a  per- 
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492.  By  gaming  debts. — Gaming  debts,  as  founded  on  an  im- 
moral consideration,  are,  according  to  Savigny,  governed  by 
the  law  of  the  place  in  which  the  suit  is  brought.  This,  alone, 
is  to  determine,  according  to  its  own  precepts,  as  to  the  validity 
or  the  invalidity  of  the  obligation,  no  matter  where  it  may 
have  been  assumed. ^^  To  the  same  effect  is  the  Scotch  law." 
On  the  other  hand,  it  was  ruled  by  Lord  Lyndhurst  that  money 
won  at  play,  or  lent  for  the  purpose  of  gambling,  in  a  country 
where  the  games  in  question  are  not  illegal,  may  be  recovered  in 
the  English  courts,^  though  the  authority  of  this  decision  has 
been  subsequently  somewhat  impugned.* 

492a.  Same;  "option"  and  "future"  transactions. — The  last 
section  states  the  rule  too  broadly.  The  prevailing  tendency 
is  to  regard  a  law  of  the  forum,  declaring  gambling  contracts 
illegal  and  void,  as  embodying  a  distinctive  public  policy 
which  requires  the  courts  of  the  forum  to  refuse  to  enforce  any 
contract  or  transaction  in  violation  thereof,  even  though  it  may 
have  had  its  situs  outside  of  the  forum,  and  therefore  does  not 
fall  within  the  direct  operation  of  the  law  of  the  forum.  ^  Upon 
this  ground  the  courts  have  frequently  refused  to  entertain 
actions  originating  in  gambling  transactions  in  stocks  and 
grain,  commonly  known  as  "options"  or  "futures,"  notwith- 
standing that  they  were  valid,  or  were  assumed  to  be  valid,  by 
the  law  of  the  place  where  they  took  place.  ^     There  are,  how- 

sonal  contract  secured  by  a  mortgage  v.     Alexander,    29     111.    App.     626; 

upon  real  property.   See  post,  §  510k.  Thomas  v.  First  Nat  .Bank  of  Belle- 
ville (111.)   72  N.  E.  801. 

IbTuTI:  r'oss!  U%523,  3  Paton,        'Lemonius  v.  Mayer,  71  Miss.  514, 

107;  O'Gonnell  v.  Russell,  3  Macph.  1^  So.  33;   White  v.  Eason   (Miss.) 

So.  Sess.  Cas.  89;  I'aterson  v.  Mac-  15  So.  66;  Flagg  v.  BalcUoin,  38  N. 

queen,  4  Macph.  So.  Sess.  Cas.  602,  j.  Eq.  219,  48  Am.  Rep.  308,  Revers- 

cited  by  Guthrie  m  his  note  to  Sa-  ,„     na  -kt    r   r?     ao     n    ^^        r>     j 

vigny,  in  loco.  ^°g  ^^  N-  J-  ^1-  ^8;  Pratt  v.  Boody, 

iQuarrier  v.  Colston,  1  Phill.  Ch.  55    N.    J.    Eq.    175,    35    Atl.    111.3 

147,  6  Jur.  959,  12  L.  J.  Ch.  N.  S.  57.  (oUter)  ;   Gist  v.  Western  V.  Teleg. 

^^pVynne  v.  Callander,  1  Russ.  Ch.  co.   45   S.   C.   344,   55  Am.   St.  Rep. 

763,  23  S.  E.  143;  Riordan  v.  Doty, 

Wooch  V.  Faucett,  122  N.  C.  270,  50  S.  C.  537,  27  S.  E.  939;   Harvey 

39  L.  R.  A.  835,  29  S.  E.  362;  Brown  v.  Doty,  54  S.  C.  382,  32  S.  E.  501; 
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Parker  v.  Moore,  53  C.  C.  A.  369, 
115  Fed.  799.  The  last  ease  followed 
the  rule  established  by  the  South 
Carolina  cases  above  cited.  The  court 
said  that  the  United  States  courts 
will  follow  the  rules  laid  down  by 
the  highest  courts  of  a  state  in  the 
matter  of  determining  whether  the 
less  loci  contractus  or  the  lex  fori 
shall  govern. 

Bartlett  v.  Collins,  109  Wis.  477, 
83  Am.  St.  Rep.  928,  85  N.  W.  703, 
held  that  the  contract  between  the 
broker  and  his  customer,  upon  which 
the  action  was  brought,  was  a  Wis- 
consin contract,  and  was  therefore 
subject  to  the  direct  operation  of  the 
Wisconsin  statute;  but  the  court  said 
that  even  if  the  contract  were  held 
to  be  an  Illinois  contract,  it  could 
not  have  been  enforced  in  Wisconsin, 
because  it  is  a  universal  principle 
that  the  courts  of  no  state  will  hold 
valid  any  contract  which  is  injurious 
to  the  public  rights  of  its  people, 
offends  their  morals,  contravenes 
their  policy,  or  violates  public  law. 

The  principle  exemplified  by  the 
foregoing  cases  was  carried  still  fur- 
ther in  Minzesheimer  v.  DooUttle, 
60  N.  J.  Eq.  394,  45  Atl.  611,  which 
held  that  a  New  Jersey  court  of 
equity  would  not  lend  its  aid  to  the 
enforcement  of  a  judgment  recovered 
in  New  York  by  a  broker  against  his 
customer  for  commissions  on  account 
of  transactions  which  were  mere 
speculations  on  the  rise  and  fall  of 
the  price  of  cotton  on  the  New  York 
Exchange,  even  assuming  that  the 
transactions  were  valid  according  to 
the  law  of  New  York. 

So,  it  was  held  in  Benton  v.  Single- 
ton, 114  Ga.  548,  58  L.  R.  A.  181, 
40  S.  E.  811,  that  a  court  of  Georgia 
■will  not  entertain  an  action  to  en- 
iorce  an   award  in  favor  of  a  cus- 
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tomer  against  a  broker,  made  in  New 
York  under  a,  voluntary  submission 
to  arbitration  of  the  rights  of  the 
parties  arising  out  of  a  gambling 
transaction  in  cotton  futures  upon 
the  New  York  Exchange,  even  upon 
the  assumption  that,  by  the  law  of 
New  York,  it  would  be  no  defense  to 
a  common-law  award  that  it  was 
based  upon  a  gambling  transaction. 

Pope  V.  Banke,  155  111.  617,  28  L. 
R.  A.  568,  40  N.  E.  839,  held  that 
dealings  in  futures  or  options 
are  so  opposed  to  the  public  policy 
of  Illinois,  as  declared  by  its  crim- 
inal code,  that  a  court  of  that  state 
will  not  entertain  an  action  upon  a 
note  given  in  settlement  of  losses  in- 
curred in  such  dealings,  notwith- 
standing that  the  plaintiff  was  a 
bona  fide  purchaser  without  knowl- 
edge of  the  consideration,  and  that  , 
under  the  law  of  the  state  where 
the  note  was  made  and  payable  the 
maker  could  not  have  availed  him- 
self of  the  illegality  of  the  considera- 
tion as  against  a  bona  fide  purchas- 
er, though  he  could  have  as  against 
the  original  holder. 

8ondheim,  v.  Gilhert,  117  Ind.  71, 
5  li.  R.  A.  432,  10  Am.  St.  Rep.  23, 
18  N.  E.  687  (involving  a  state  of 
facts  very  similar  to  those  of  the 
last  case) ,  seems  to  take  a  contrary 
view,  though  it  is  not  entirely  clear 
that  the  note  would  have  been  in- 
valid in  the  hands  of  a  bona  fide 
purchaser,  even  if  it  had  been  made 
and  payable  in  Indiana  (the  forum). 

Sullivan  v,  Oerman  Nat.  Bank 
(Colo.  App.)  70  Pac.  162,  held  that 
it  was  nqt  contrary  to  the  distinctive 
public  policy  of  Colorado  to  apply 
the  Texas  rule  upholding,  in  the 
hands  of  a  subsequent  bona  fide  in- 
dorsee, an  assignment  of  a  negotiable 
instrument  in  consideration  of  gamb- 
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•ever,  some  cases  to  the  contrary.*  The  converse  of  the  fore- 
going, however,  is  not  true;  for,  if  the  contract  or  transaction 
upon  vsrhich  the  action  is  based  is  illegal  or  void  by  the  law 
■of  the  place  where  it  is  made  and  payable,  it  will  not  be  en- 
forced, even  though  it  would  be  valid  according  to  the  law  of 

ling  losses;  but  Bomngs  Bank  v.  that  it  was  enforceable  in  Missouri, 
National  Bank  of  Commerce,  38  Fed.  notwithstanding  that,  if  governed  by 
.800,  takes  the  contrary  view,  holding  the  law  of  that  state,  it  would  have 
that  the  court  will,  upon  the  ground  been  invalid.  The  same  is  true  of 
of  public  policy,  apply  the  law  of  Hawley  v.  Bibb,  69  Ala.  52,  and 
the  forum  denying  the  right  of  a  Hubbard  v.  Sayre,  105  Ala.  440,  17 
ibona  fide  indorsee  to  recover.  So.  17. 

In  Tarleton  v.  Baker,  18  Vt.  9,  44  But  in  Feet  v.  Hatcher,  112  Ala. 
Am.  Dec.  358,  the  court  held  that  an  514,  57  Am.  St.  Rep.  45,  21  So.  711, 
action  would  lie  in  Vermont  by  one  the  court  referred  to  the  point,  and 
■of  the  parties  to  a,  wager  upon  the  intimated  that  if  the  validity  of  the 
result  of  a  presidential  election,  to  contract  in  question  were  not  res 
recover  the  money  from  the  stake  judicata  by  a  judgment  recovered  in 
(holder  who  was  notified  of  the  revo-  another  state,  it  might  have  refused 
■cation  of  the  wager  before  the  elec-  to  enforce  it  upon  the  ground  of  the 
tion,  without  reference  to  the  law  of  public  policy  of  Alabama. 
Canada,  whither  the  parties,  who  A  contract  for  the  purchase  of  cot- 
were  residents  of  Vermont,  went  for  ton  futures,  made  and  to  be  per- 
■the  purpose  of  making  the  wager.        formed  in  New  York,  is  governed  by 

In  most,  at  least,  of  the  foregoing  the  law  of  New  York  and  will  be  en- 
cases, the  attempt  was  to  enforce  the  forced  by  the  courts  of  Georgia  ao- 
•contract  against  a  resident  of  the  cording  to  the  legal  status  it  would 
forum,  but  the  court  in  Minzeshei'me.r  occupy  in  New  York.  Champion  v. 
T.  Doolittle,  60  N.  J.  Eq.  394,  45  Atl.  Wilson,  64  Ga.  184.  But  see  Benton 
•fill,  held  that  the  application  of  the  v.  Singleton,  114  Ga.  548,  58  L.  R.  A. 
doctrine  was  not  limited  to  the  pro-  181,  40  S.  E.  811,  supra,  note  2. 
teetion  of  citizens  of  the  forum,  since  So,  Thomas  v.  Davis,  7  B.  Mon. 
the  refusal  to  entertain  the  action  227,  held  that  it  was  not  contrary  to 
does  not  rest  upon  regard  for  the  thepublic  policy  of  Kentucky  to  enter- 
■defendant,  but  upon  the  unwilling-  tain  an  action  imder  a  contract  made 
ness  of  the  court  to  aid  schemes,  the  in  Louisiana  to  divide  the  proceeds 
nature  of  which  is  condemned  by  the  of  a,  bet  upon  a  horse  race  in  the 
public  policy  of  the  state.  latter  state. 

3  Thus,  A.  G.  Edwards  Brokerage  While  it  was  held  in  Schlee  v. 
■Go.  V.  Stevenson,  160  Mo.  516,  61  S.  Guckenheimer,  179  111.  593,  54  N.  E. 
W.  617,  having  held  that  the  con-  302;  Williams  v.  Carr,  80  N.  C.  294; 
tract  was  valid  according  to  the  law  Wiiiward  v.  Lincoln,  23  R.  I.  470,  64 
of  New  York,  assumed,  without  dis-  L.  R.  A.  160,  51  Atl.  106:  and  Scoti 
■cussing  the  question  of  public  policy,   v.  Duffy,  14  Pa.  18,  that  the  action 
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the  forum.*  For  this  reason,  and  for  the  reason  that  in  some 
jurisdictions  the  law  against  gambling  contracts  is  not  regarded 
as  a  part  of  the  distinctive  public  policy  of  the  forum  so  as  to 
prevent  the  maintenance  of  an  action  based  upon  a  contract 
made  and  performable  in  another  jurisdiction,  by  the  law  of 
which  it  is  valid,  it  may  become  necessary  to  determine  what 
place  furnishes  the  proper  law  of  the  contract  or  transaction,. 
— that  is,  the  law  that  governs  in  the  absence  of  any  objection 
based  upon  the  public  policy  of  the  forum.  Many  of  the 
cases  upon  this  subject  hold,  or  assume,  that  the  law  of  the 
place  where  the  contract  is  to  be  performed  prevails  over  that 
of  the  place  where  it  is  made,  if  the  two  conflict.®     It  is  ob- 

would  lie,  they  are  not  opposed  to  they  were  to  take  place,  the  contract 
the  cases  cited  in  note  2  which  re-  may  be  enforced  in  New  York.  Uar- 
iused  to  entertain  the  action  upon  ris  v.  'White,  81  N.  Y.  532. 
the  ground  of  the  public  policy  of  Orders  from  parties  in  Illinois  ta 
the  forum,  since  the  contract  that  their  agent  in  New  York,  with  ref- 
was  enforced  does  not  appear  to  have  erence  to  the  buying  or  selling  of 
been  invalid  even  tested  by  the  law  commodities  for  future  delivery,  are 
of  the  forum.  governed  by  the  law  of  New  York, 

^Osgood  V.  Bauder,  75  Iowa,  550,  and  not  by  the  law  of  Illinois. 
1  L.  E.  A.  655,  39  N.  W.  887.  Postal  Teleg.  Gable  Go.  v.  Lathrop, 

6  In  Thomas  v.  Davis,  7  B.  Mon.  33  111.  App.  400.  It  was  so  held  in 
227,  the  court  assumed  that  the  va-  an  action  against  a  telegraph  com- 
lidity  of  a  contract  made  in  Missis-  pany  for  damages  sustained  in  con- 
sippi,  by  which  the  parties  were  to  sequence  of  errors  in  the  transmis- 
place  a,  bet  upon  a.  horse  race  in  sion  of  despatches  from  Chicago  tO' 
Louisiana,  and  to  divide  the  win-  New  York  with  reference  to  such 
nings,  was  to  be  determined  by  the  purchases  and  sales, 
law  of  Louisiana  as  the  law  of  the  Contracts  for  the  future  delivery 
place  of  performance.  of  cotton  made  by  a  commission  mer- 

So,  a  contract  made  in  New  York,  chant  in  New  Orleans,  and  to  be  per- 
"whereby  one  party  agrees  to  drive  formed  there,  for  his  principal  re- 
"the  horses  of  the  other  in  races  siding  in  Mississippi,  are  governed 
"which  are  to  take  place  in  other  by  the  laws  of  the  state  of  Louis- 
states  for  bets  or  stakes,  is  not  a  iana,  and,  if  valid  in  that  state,  will 
violation  of  the  New  York  statute  be  enforced  by  the  circuit  court  of 
jjrohibiting  races  for  bets  or  stakes,  the  United  States  in  the  state  of 
nor  is  it  against  the  public  policy  of  Mississippi.  Lehman  v.  Feld,  37 
such   state;    and,    in   the   absence   of   Fed.  852. 

proof   that   such    contests   would   be       The  law  of  Massachusetts  governs 
illegal  by  the  law  of  the  state  where  the  interpretation  of  a  contract  made 
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vious,  however,  even  apart  from  any  objection  based  npon  pub- 
lic policy,  that  the  fact  that  a  contract  is  valid  by  the  law  of 
the  place  of  performance  will  not,  at  least  if  the  action  is 
brought  in  the  jurisdiction  where  the  contract  is  made,  uphold 
it  if  it  is  invalid  according  to  a  statute  of  the  latter  jurisdic- 
tion which  clearly  contemplates  contracts  that  are  to  be  per- 
formed elsewhere.  Sometimes  the  action  is  brought  by  a 
broker  against  his  customer,  upon  a  contract  made  in  one  state 
to  recover  advances  and  commissions  on  account  of  "future" 
and  "option"  transactions  conducted  by  him  for  the  customer 
in  another;  and  the  question  then  arises  whether  the  rights  of 
the  parties  are  to  be  determined  by  the  law  of  the  former,  or 
of  the  latter,  state.  The  actual  decisions  upon  the  point  (ex- 
eluding  those  cases  that  refuse,  upon  the  ground  of  public  pol- 
icy, to  entertain  the  action)  are  about  equally  divided.  Thus, 
it  has  been  held  that  the  right  of  the  broker  to  recover  his  ad- 
vances and  commissions  is  to  be  determined  by  the  law  of  the 
place  where  the  transactions  in  the  "futures"  or  "options" 
were  conducted  by  him  in  behalf  of  the  customer,  rather  than 
by  the  law  of  the  place  where  his  contract  with  the  customer  was 
made.^     It  must  be  admitted,  however,  that  the  cases  that  so 

with  a,  broker  in  that  state  for  the  57  Am.  St.  Rep.  45,  21  So.  711;  A. 
purchase  of  stock  on  margin,  and  G.  Edwards  Brokerage  Co.  v.  Steven- 
determines  the  nature  of  his  owner-  son,  160  Mo.  516,  61  S.  W.  617. 
ship  in  the  stock  bought,  and  of  his  StebUns  v.  Leowolf,  57  Mass.  137, 
lien  on  the  same.  Re  8wift,  3  N.  B.  and  Winward  v.  Lincoln,  23  R.  I. 
K.  Rep.  52,  271,  105  Fed.  493.  So  476,  64  L.  R.  A.  160,  51  Atl.  106,  also 
far  as  appears,  however,  the  contract  seem  to  imply  that  the  law  of  the 
was  also  performable  in  Massaehu-  place  where  the  transactions  are 
setts.  The  question  seems  to  have  conducted  by  the  broker  governs, 
been  merely  whether  the  contract  though  in  these  cases  his  contract 
was  to  be  governed  by  the  general  with  the  customer  seems  to  have  been 
principles  of  commercial  law,  or  by  made  in  the  state  in  which  the  trans- 
local  law.  actions  were  conducted.  None  of  the 
^Hawley  v.  Bibb,  69  Ala.  52;  Hub-  foregoing  cases  expressly  distinguish 
hard  v.  Sayre,  105  Ala.  440,  17  So.  the  two  contracts. 
17;   Peet  v.   Batcher,   112   Ala.   514, 
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Tiold  do  not  expressly  distinguish  between  the  two  contracts; 
and  the  contrary  has  been  expressly  held  in  cases  that  observe 
such  distinction. '^  The  apparent  conflict  on  this  point  may, 
to  some  extent  at  least,  be  reconciled  when  proper  attention 
is  paid  to  variances  between  the  laws  of  different  states  relating 
to  gambling  contracts.  In  the  absence  of  a  statute  on  the  subject, 
ithe  denial  of  the  broker's  right  to  recover  his  commissions  and 
.advances  is  generally  put  upon  the  ground  that  he  is  a  parti- 
ceps  criminis  in   bringing   about   a   wagering  contract.*      In 

TBartlett  v.  Collins,  109  Wis.  477,  facts,  and  the  decision  is  therefore 
•S.3  Am.  St.  Rep.  928,  85  N.  W.  703.  opposed  to  the  decision  in  A.  O.  Ed- 
'The  decision  in  this  case  is  upon  wards  Brokerage  Go.  v.  Stevenson, 
ithe  ground  that  the  contract  between  160  Mo.  516,  61  S.  W.  617,  which 
the  broker  and  his  customer,  upon  involved  almost  exactly  the  same 
which  the  action  was  brought,  was   state  of  facts. 

made  in  Wisconsin,  and  that  while  So,  in  Zeliner  v.  Inoin,  25  App. 
"the  transactions  in  the  purchase  and  Div.  228,  49  N.  Y.  Supp.  337,  Revers- 
sales  of  futures  were  to  take  place  ing  21  Misc.  13,  46  N.  Y.  Supp.  852, 
in  Illinois,  the  other  acts,  including  the  court  assumed  that  the  right  of 
ithe  payment  by  the  principal  of  all  plaintiff  to  recover  back  money  which 
'Obligations  incurred  by  his  agent,  he  had  sent  to  defendant  to  be  used 
were  to  take  place  in  Wisconsin,  and  in  the  purchase  of  futures  in  grain 
ihat  the  case,  therefore,  came  within  was  to  be  determined  by  the  law  of 
the  general  principle  that  where  a  the  place  where  the  contract  was 
■contract  is  to  be  partly  performed  in  made ;  and  the  question  discussed  was 
the  state  or  country  where  made,  and  merely  whether  the  contract  was  to 
partly  in  other  states  or  countries,  be  regarded  as  made  in  New  York 
the  law  of  the  place  where  it  was  or  Pennsylvania, 
made  will  govern  unless  a  clear,  mu-  And  in  Stewart  v.  Schall,  65  Md. 
tual  intention  to  the  contrary  is  289,  57  Am.  Rep.  327,  4  Atl.  399,  a 
manifested.  See  article  in  54  Cent,  court  of  Maryland  held  that  the 
L.  J.  223,  approving  the  decision  in  broker's  right  to  recover  advances 
this  case,  and  criticizing  the  decision  was  to  be  determined  by  the  law  of 
in  A.  G.  Edwards  Brokerage  Go.  v.  Pennsylvania,  where  his  contract  with 
Stevenson,  160  Mo.  516,  61  S.  W.  617,  the  customer  was  made,  and  where 
supra,  note  6;  and  see  note  to  Win-  the  settlement  with  him  was  to  be 
ward  V.  Lincoln,  64  L.  R.  A.  160,  for  had,  although  the  purchases  and 
a  discussion  of  these  decisions  and  sales  were  made  in  New  York, 
the  criticism  thereof.  8  See  Irwin  v.  Williar,  110  U.  S. 

Ball  V.  Da^is,  1  N.  Y.  S.  R.  517,   499,  28  L.  ed.  225,  4  Sup.  Ct.  Rep. 
reached  the  same  result  as  the  Bart-   160,  for  the  statement  of  the  rule. 
ilett   Case  upon   a   similar   state   of 
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this  view  the  rights  of  the  broker  seem  to  be  dependent  upon 
the  legality  or  illegality,  the  validity  or  invalidity,  of  the  "fu- 
ture" or  "option"  transactions,  and,  if  they  are  legal  and  valid 
by  the  law  of  the  place  where  they  were  conducted,  there 
seems  to  be  no  ground  at  common  law  for  denying  the  broker's 
right  to  recover  his  advances  and  commissions,  unless,  indeed, 
such  right  is  denied  upon  the  broad  ground  of  the  public  pol- 
icy of  the  forum.®  This  is  not  to  say  that  the  broker's  claim  is 
not,  strictly  speaking,  governed  by  the  law  of  the  state  where 
his  contract  with  the  customer  was  made.  The  question  is, 
Does  the  law  of  that  state  prevent  a  recovery  by  the  broker  in 
view  of  the  fact  that  the  transactions  were  conducted  by  him  in 
a  state,  by  the  law  of  which  they  were  valid  ?  Of  course,  when 
the  statute  of  the  state  in  which  the  broker's  contract  with  his 
customer  was  made,  expressly,  or  by  necessary  construction, 
declares  such  contract  illegal  and  invalid,  without  reference 
to  the  legality  or  validity  of  the  transactions  conducted  by  him, 
it  governs,  notwithstanding  that  such  transactions  may  have 
been  conducted  in  a  state  by  the  law  of  which  they  were  legal 
and  valid.  ^°  Upon  the  other  hand,  if  the  local  statute  is  di- 
rected against  the  "future"  or  "option"  contracts  solely,  or 
makes  the  invalidity  of  the  broker's  contract  depend  upon  the 
invalidity  of  the  transactions  conducted  by  him,  it  is  difficult 
to  escape  the  conclusion  that  the  right  of  the  broker -practically 
depends  upon  the  law  of  the  place  where  the  transactions  were 

9  In  Stewart  v.  Schall,  65  Md.  289,  as  the  statute  declares  all  contracts, 
57  Am.  Rep.  327,  4  Atl.  399,  supra,  notes,  or  agreements  for  reimbursing 
note  7,  however,  the  court  applied  or  repaying  any  money  knowingly 
the  common-law  rule  as  held  in  advanced  for  any  betting  or  gamin", 
Pennsylvania,  where  the  broker's  eon-  at  the  time  or  place  of  the  betting 
tract  with  his  customer  was  made.  or   gaming,   shall   be  void;    and   the 

10  The  decisions  in  Bartlett  v.  Col-  New  York  statute  declares  that  all 
Una,  109  Wis.  477,  83  Am.  St.  Rep.  contracts  for,  or  on  account  of,  any 
928,  85  N.  W.  703,  and  Ball  v.  Davis,  money  or  property  wagered  or  bet 
1  N.  Y.  S.  R.  517,  supra,  note  7,  may,  shall  be  void. 

perhaps,  be  justified  on  this  ground. 
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conducted,  unless  his  right  is  denied  upon  the  broad  ground 
of  the  public  policy  of  the  forum,  as  already  explained.  ^^ 

As  a  general  principle,  if  the  original  contract  is  illegal  and 
void  by  the  law  governing  it,  a  new  or  substituted  contract  rest- 
ing thereon  is  invalid,  notwithstanding  that  it  may  have  been 
made  and  be  performable  in  a  state  by  the  law  of  which  the 
original  contract  would  have  been  valid.  ^  ^  There  is,  however, 
an  apparent  exception  to  this  principle  as  applied  to  a  new 
or  substituted  contract  for  the  payment  of  a  broker's  advances 
and  commissions  upon  account  of  transactions  in  "futures,"  as- 
suming the  correctness  of  the  doctrine,  sometimes  held,  that, 
in  the  absence  of  a  statute  declaring  such  transactions  void, 
the  broker  may  recover  his  advances  and  commissions  if  the 
principal  subsequently  promises  to  pay  them,  notwithstand- 
ing that  the  transactions  are  void  by  the  common  law  as  con- 
trary to  public  policy.  In  this  view  the  new  promise  does  not 
depend  upon  the  validity  or  invalidity  of  the  original  contract 
between  the  broker  and  his  customer,  but  upon  the  fact  that 
the  broker  has  rendered  services  and  incurred  expenses. -"^  ^    But 

11  These  considerations  seem  to  the  future  transactions  in  question 
justify  the  assumption  in  A.  G.  Ed-  did  not  take  place  in  Missouri,  they 
loards  Brokerage  Go.  v.  Stevenson,  were  not  within  the  direct  operation 
160  Mo.  516,  61  S.  W.  617,  supra,  of  the  Missouri  statute,  and  it  would 
that  the  rights  of  the  broker  are  therefore  seem  to  follow  that  the 
primarily,  and  in  the  absence  of  any  broker's  contract  was  not  invalid, 
objection  based  upon  the  public  pel-  even  tested  by  the  law  of  Missouri, 
icy  of  the  forum,  to  be  determined  The  court  might  properly  have  de- 
by  the  law  of  the  place  where  the  clined  to  entertain  the  action  upon 
transactions  in  the  futures  took  the  broad  ground  of  the  public  policy 
place ;  for  the  Missouri  statute,  while  of  the  forum,  but  that  presents  an- 
it  declares  contracts  for  the  purchase  other  question, 
and  sale  of  shares  of  stock,  without  12  See  ante,  §  427g. 
any  intention  of  receiving  and  pay-  is  Thus,  it  was  held  in  Peet  v. 
ing  for  the  stock  bought,  or  of  de-  Hatcher,  112  Ala.  514,  57  Am.  St. 
livering  the  stock  sold,  illegal  and  Kep.  45,  21  So.  711,  upon  the  as- 
void,  merely  declares  that  a,  person  sumption  that  the  common-law  rule 
who  communicates  an  offer  to  buy  or  prevailed  in  Georgia,  that  a  note 
sell  should  be  an  "accessory"  to  the  made  and  payable  in  that  state  was 
offense  previously  condemned.     Since  valid,  notwithstanding  it  was  given 
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the  doctrine  upon  which  this  apparent  exception  depends  seems 
to  be  opposed  to  the  weight  of  authority.  ^  * 

Even  assuming  that  the  original  contract  was  valid  by  the 
law  of  the  place  where  it  was  made,  a  new  or  substituted  con- 
tract based  thereon,  made  and  performable  in  another  state, 
will  be  held  invalid  if  it  is  so  by  the  law  of  the  latter  state.  ^  ^ 

4921/2.  Contracts  in  restraint  of  trade  determined  by  place  of 
performance. — Whether  a  contract  in  restraint  of  trade  is  to  be 
enforced  depends,  not  on  the  law  of  the  place  of  contract,  but 
on  the  law  of  the  place  of  performance.  And  the  courts  of  the 
latter  place,  if  appealed  to,  will  not  enforce  a  contract  conflict- 
ing with  their  policy  in  this  respect.  ^ 

for  commissions  and  advances  under   where    it   was    held   that   a    statute 
a  contract  between  a  broker  and  his   which  makes  it  a   misdemeanor   for 
customer  that  would  have  been  gov-   ^in:!^,,tsTt:,e\^::^L^- 
erned   by   the   law   of    Louisiana   if   will  not  be  upheld  in  another  state, 
that   law   had   been   proved,   but   to 
which,  in  the  absence  of  such  proof, 
the  court  applied  the  statute  of  Ala- 
bama  [lex  fori),  which  declares  fu- 
ture transactions,  like  those  conduct-   ^^        -r  ,  '"^   '" 
,.,,,,        -X,.          J.           ■      New  Jersey  under  acts  of  the  lesris- 
ed  by  the  broker  for  his  customer  m                      ■;  " 
,,  .     .     ,             -ii       1         J               i.     lature  of  that  state,  and  certain  in- 
this   instance,   illegal,    and   prevents    , ,  . ,     ,      ,         ,  .  ,      , 
,,      ,     ,        ,                       ■      V-       J     dividuals,  by  which  the  latter  were 
the  broker   from  recovering  his   ad-      .          ,,            ,     . 

,  .     .  mu-     J     •     given   the   exclusive   right   of   trans- 

vances  and  commissions.     Ihis  deci-   °     _  ,    .     , 

.     ,        ,  ii.       ■  f  iT,     porting  certain  kinds  of  freight  over 

3ion  IS  based  upon  the  view  of  the   f,         "  ,  . ,    „  = 

,  ,         c        J  J.     •     j.u„   t"^   road,  was  void  from  eonsidera- 

common-law  rule  referred  to  in  the 

text,   and   is,   of    course,   dependent  ^'""^  f  P"]'^"^  P°  ''^y-  ^""^  ^°^'^  "«* 

upon  the  correctness  of  that  view.  \'   ""'^""''^  .^^   ^^^   '=°™*^   °*   New 

14  See  Irwin  v.  Williar,  110  U.  S.  l''^'^'  ^notwithstanding  that  it  had 

499,  28  L.  ed.  225,  4  Sup.   Ct.  Rep.  ^""'^    recognized    as    valid    by    the 

160;     and    Barvey    v.    Merrill,    150  "="7*^  °/  ^'"'^^^^  ^*^*«- 

Mass.  1,  5  L.  R.  A.  200,  15  Am.  St.  ^'^  RoUnson  v.  Suburian  Brick  Co. 

Rep.  159,  24  N.  E   66.  ^^^   ^^^-   ^°^'   "^^^^   manufacturing 

i^Gollins  V.  Merrell,  2  Met.  (Ky.)  P'';"*^  "^^"^  ^^  ^'^^'^""^  P"'«°"^ 
■  g,  and  situated  respectively  in  Ohio  and 

West  Virginia,  were   conveyed  to  » 
iRousillon  V.  Bousillon,  L.  R.   14  West    Virginia    corporation    aceom- 
Ch.  Div.  351,  49  L.  J.  Ch.  N.  S.  338,   panied  by  the  personal  covenants  of 
42  L.  T^  N.  S.  679,  28  Week.  Rep.  623,   the  respective  owners,  made  in  West 
44  J.  P.  663.     See  Morns  Run  Goal  ^t-     ■   ■  t  i.  •     ^i      ,      ■ 

€0.  v.  Barclay  Coal  Go.  68  Pa.  173,  8    Virginia,  not  to  engage  m  the  busi- 
Am.    Rep.    159,    cited    ante,    §    485,   ^ess  in  competition  with  the  corpora- 


It  was  held  in  Union  Locomotive- 
&  Exp.  Go.  V.  Erie  R.  Go.  37  N.  J.  L. 
23,  that  a  contract  between  a,  rail- 
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493,  Immorality  tested  by  the  lex  fori. — 'So  state  will  enforce 
a  contract  contrary  to  good  morals;  the  question  being  deter- 
minable by  the  lex  fori.^  The  French  law,  on  the  ground  that 
public  policy  and  morality  require  that  no  suit  should  be  sus- 
tained whose  basis  is  illicit  cohabitation,  positively  interdicts 
such  suits ;  and  as  this  law  is  of  that  positive  and  coercive  char- 
acter which  has  been  already  referred  to  as  exclusive,  it  over- 
rides all  foreign  law.^      In  Germany  the  decisions  conflict." 

By  the  law  of  Scotland,  the  obligation  to  maintain  a  natural 
child  is  not  considered  as  ex  delicto.* 

By  the  English  common  law,  foreign  contracts  made  in  con- 
sideration of  illicit  cohabitation  will  not  be  enforced.^  And 
so,  of  agreements  stipulating  for  divorce,  and  for  the  custody 
of  children  in  a  mode  contrary  to  English  law.® 

494.  So,  of  the  slave  trade. — Wherever  engaging  in  the  slave 
trade  is  by  statute  illegal,  contracts  based  on  that  trade  are  in- 
valid ;  nor,  in  view  of  the  immorality  of  the  consideration,  and 
the  fact  that  any  knowing  participation  in  the  transportation 
of  slaves  is  involved  in  the  statutory  prohibition,  does  it  make 


tion  within  a  radius  of  50  miles 
from  the  city  of  Wheeling,  West 
Virginia,  it  was  held,  in  an  action 
originating  in  West  Virginia,  that 
the  covenant  hy  the  Ohio  owner,  be- 
ing made  in  West  Virginia,  was  to 
be  construed  and  enforced  according 
to  its  law,  and  not  according  to  the 
law  of  Ohio,  notwithstanding  that 
the  breach  complained  of  was  his 
establishment  of  a  competing  plant 
in  Ohio  within  the  prohibited  terri- 
tory. 

iBope  V.  Hope,  8  De  G.  M.  &  G. 
731,  22  Beav.  351,  26  L.  J.  Cli.  N.  S. 
417,  3  Jur.  N.  S.  454,  4  Week.  Rep. 
583;  Armstrong  v.  Toler,  11  Wheat. 
258,  6  L.  3d.  468;  Windsor  v.  Jacob, 
2  Tyler  (Vt.)  192;  Oreenwood  v. 
Curtis,  6  Mass.  358,  4  Am.  Rep.  145 ; 
Phinney  v.  Baldwin,  16  111.  108,  CI 
Am.  Dee.  62. 

2  Code,  art.  340;  La  recherche  de  la 
paternity  est  interdite.  The  judges 
are  positively  commanded  to  quash 
suits  affected  by  this  taint. 


sSavigny,  viii.  §  374,  note  (66). 
As  to  German  and  French  law,  see 
Bar,  §§  110,  362-364. 

■iNote  to  Savigny,  p.  206   (66). 

5  See  Walker  v.  Perkins,  3  Burr. 
1568,  I  W.  Bl.  517;  Binnington  v. 
Wallis,  4  Bam.  &  Aid.  650;  Lloyd  v. 
Johnson,  1  Bos.  &  P.  340,  4  Revised 
Rep.  822;  Appleton  v.  Campbell,  2 
Carr.  &  P.  347 ;  Oreenwood  v.  Curtis, 
6  Mass.  379,  4  Am.  Rep.  145;  De  8o- 
bry  V.  De  Laistre,  2  Harr.  &  J.  193, 
3  Am.  Dec.  535;  Story,  Confl.  L.  i 
258. 

^Hope  V.  Bope,  8  De  G.  M.  &  G. 
731,  22  Beav.  351,  26  L.  J.  Ch.  N.  S. 
417,  3  Jur.  N.  S.  454,  4  Week.  Rep. 
583. 

A  contract  between  husband  and 
wife  for  the  purpose  of  facilitating 
a  divorce  is  contrary  to  the  public 
policy  of  Utah,  and  will  not  be  en- 
forced in  that  state,  whether  valid 
by  the  law  of  the  place  where  it  was 
made  or  not.  Palmer  v.  Palmer,  2S 
Utah,  31,  61  L.  R.  A.  641,  99  Am.  St. 
Kep.  820,  72  Pao.  3. 
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any  difference  that  the  place  of  delivery  of  the  intended  slaves, 
is  to  be  in  a  foreign  state. -^ 

m.   Contracts  against  law  of  nations. 

495.  Contracts  conflicting  with  law  of  nations  invalid.  —  A. 

contract  conflicting  with  the  law  of  nations  will  be  regarded 
by  our  courts  as  invalid,  the  law  of  nations  being  part  of  our 
municipal  law.-' 

496.  So,  of  contracts  involving  breach  of  neutrality.  —  Th& 
question  next  arises  as  to  what  contracts  conflict  with  the  law 
of  nations.  How  far  neutral  duties  extend,  so  as  to  make  it 
unlawful  for  subjects  of  neutral  states  to  supply  aid  to  belliger- 
ents, has  been  discussed  elsewhere.-'  We  may  say,  however,, 
that  no  contracts  which  involve  a  breach  of  neutrality,  as  neu- 
trality is  defined  either  by  local  statutes  or  by  the  law  of  na- 
tions, will  be  sustained  by  the  courts.^  Under  this  head  fall 
contracts  to  raise  a  loan  to  assist  insurgents,  as  yet  unrecog- 
nized as  belligerents,  in  their  revolt;^  and  contracte  to  advance 
money  to  enlist  soldiers  in  a  foreign  friendly  state  to  revolt 
against  such  state.*  And  it  has  been  generally  stated  that, 
contracts  to  do  acts  calculated  to  imperil  national  neutrality 
— as,  to  stir  up  war  with  a  friendly  state — are  void.^ 

496V2.  Otherwise  as  to  supply  of  munitions  of  war,  and  of 
blockade  breach. — A  contract  between  two  subjects  of  a  neu- 
tral state  to  export  munitions  of  war  to  a  belligerent  is  not  un- 
lawful in  the  neutral  state.-'  Of  course,  it  is  otherwise  when 
the  contract  to  transport  such  goods  is  with  an  enemy.  ^ 

^Somerset  v.  Stewart,  Lofft,  1 ;  Taylor  v.  Barclay,  2  Sim.  213,  7  L. 
Madrazo  v.  Willes,  3  Earn.  &  Aid.  J.  Ch.  65,  29  Revised  Rep.  82.  See- 
353,  22  Revised  Rep.  422;  Forles  v.  Kennett  v.  Glmmhers,  14  How.  38,  14 
Cochrane,  2  Barn.  &  C.  448,  2  L.  J.  L.  ed.  316;  Westlalre,  Private  Inter- 
K.  B.  67,  20  Revised  Rep.  402;  Fales  national  La-wr,  art.  199. 
V.  Maylerry,  2  Gall.  560,  Fed.  Cas.  iEall  v.  Costello,  48  N.  H.  176,  2: 
No.  4,622.  See  Story,  Confl.  L.  §  Am.  Rep.  207.  See  Baily  v.  Milner,. 
259.  35  Ga.  330. 

iAnte,  §  1.  6 Rothschild  v.  Hennings,   9   Barn. 

iWharton,  Crim.  Law,  Sth  ed.  §§  &  C.  470.  4  Mann.  &  R.  349,  7  L.  J. 
1901  et  seq.  K.  B.  2.30,  Overruling  4  Bing.  315,  12: 

We  Wiitz  V.   Hendricks,   9  J.   B.   J.     B.    Moore,     559;     Thompson    v. 
Moore,  586,  2  Bing.  314,  3  L.  J.  C.  P.   Poiclcs,  2  Sim.  194;   Taylor  v.  Bar- 
3.  27  Revised  Rep.  660 ;  Thompson  v.    clay,  2  Sim.  213,  7  L.  J.  Ch.  65,  23' 
Powles,  2  Sim.  194;  Ooppell  v.  Hall,   Revised  Rep.  82. 
7  Wall.  542,  19  L.  ed.  244.  ifc  parte  Chavasse,  4  De  G.  J.  & 

^Mac^arruwa  v.  D'Evereiun,  3  L.  S.  655,  11  Jur.  N.  S.  400,  34  L.  J. 
J.  Ch.  156,  Cooper,  Pr.  Cas.  489;  Bankr.  N.  S.  17,  13  Week.  Rep.  627, 
Thompson   v.    Powles,    2    Sim.    194;    12  L.  T.  N.  S.  249.     This  question  is 
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n.  Contracts  with  public  enemies. 

497.  Such  contracts  void.— All  contracts  made  by  the  citi- 
zens of  one  country  with  the  citizens  of  another  country,  when 
the  two  countries  are  in  a  state  of  public  war,  will  be  adjudged 
void,  no  matter  where  such  contracts  are  made,  or  when  they 
are  to  be  performed.^  And  eminently  is  this  the  case  when 
the  contract  is  to  import  goods  contraband  of  war.^  But  this 
rule  does  not  affect  contracts  made  prior  to  the  war;^  the  right 
to  sue  on  which  revives  on  peace.  The  same  distinctions  apply 
to  contracts  with  belligerent  insurgents.* 

How  far  an  alien  eneray  is  entitled  to  sue  is  to  be  hereafter 
considered.  ^ 

A  contract  by  a  citizen  to  observe  neutrality  with  an  enemy 
is,  under  ordinary  circumstances,  void;  but  he  may  make  such 
an  engagement  by  capitulation,  when  it  is  out  of  the  power  of 
his  government  to  protect  him.^ 

VII.  Effects  of  obligations. 
a.  Specific  performance. 

498.  Specific  performance  determined  by  place  of  performance. 

— This,  according  to  the  foregoing  principles,  will  be  governed 
by  the  law  of  the  place  fixed  for  the  performance  of  the  con- 
tract, unless  otherwise  provided  by  the  parties.^ 

b.  Rescission,  extension,  and  stay  laws. 

499.  So,  of  rescissions  and  renewals. — By  the  local  law  of 

discussed  at  large  in  Wharton,  Grim.  Rep.   783.     See   United  States  v.  1,- 

Law,  Sth  ed.  §  1903.  756'     Shares    of    Capital    Stock,    5 

2Post,   §   497;    Story,   Confl.   L.    §  Blatehf.   231,   Fed.   Cas.   No.   15,961. 

259.  Post,  §  737. 

lAbdy's   Kent,    p.    294;    Wlieaton,        ^Oriswold      v.      Waddington,     16 

International  Law,  p.  556;  Ex  parte  Johns.    438;     Musson    v.    Fales,   16 

Baglchole,   18  Ves.  Jr.  528,   1   Rose,  Mass.  332. 

271 ;   Anthon  v.  Fisher,  2  Dougl.  K.        ^M'Connell  v.  Hector,  3  Bos.  &  P. 

B.   649   note;    Scholefield  v.    Eioheh  113,  6  Revised  Rep.  724;  O'Mealy  v. 

herger,  7  Pet.  586,  8  L.  ed.  793;  Hy-  Wilson,    1    Campb.    481,    10   Revised 

att  V.  James,  2  Bush,  463,  92  Am.  Rep.   732;    Stiles   v.   Easley,   51   111. 

Dec.  505;   Gramford  v.  The  William  275;  Seymour  v.  Bailey,  66  111.  288; 

Penn,  3  Wash.  C.  C.  484,  Fed.  Cas.  Cookbiirn,  Nationality,  p.  150. 
No.   3,373;    United  States  v.    Gross-        ilhid.     See  Seymour  v.  Bailey,  66 

mayer,  9  Wall.  72,  19  L.  ed.  627 ;  Ste-  111.  238. 
venson  v.  Payne,  109  Mass.  378 ;  Nob-        ^Post,  §  737. 

lorn,  V.   MilbornCj   21   La.  Ann.   641;        ^3filler  v.  The  Resolution,  2  DalL 

Graham    v.    Merrill,    5    Coldw.    622 ;  10,  1  L.  ed.  267. 
Rice  v.  Shook,  27  Ark.  137,  11  Am.        ^Ante,  §  397. 
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several  European  states,  the  vendor  of  real  estate  has  a  right 
to  recede  from  and  cancel  the  contract,  under  certain  limita- 
tions, until  possession  is  delivered.  According  to  Savigny,  the 
law  of  the  place  where  the  estate  lies,  the  place  being  that  of 
the  performance  of  the  contract,  is  that  which  is  to  prevail, 
and  not  that  of  the  place  where  the  contract  was  entered  into, 
or  where  the  suit  was  brought.-^  And  this  rule  is  good  in  our 
own  law.* 

500,  Stay  laws  governed  by  lex  fori. — Stay  laws,  being  part 
of  the  process,  are  under  the  law  which  governs  the  court  in 
which  suit  is  brought.-' 

VIII.  Interest 

501.  How  classified. — Interest,  in  its  international  sense,  is 
of  three  kinds:  (a)  That  which  is  secured  by  contract,  either 
directly  or  by  implication,  there  being  no  wrongful  act 
charged;  (6)  that  which  is  assigned  by  way  of  damages  for 
breach  of  contract;  and  which  in  the  English  practice  is  called 
damages,  in  the  French,  dommages  interetsj  (c)  that  which 
comes  from  delay  in  due  performance  of  a  contract,  and  which 
in  the  English  practice  is  sometimes  called  moratory  interest; 
in  the  German,  Yerzugszinsen;  in  the  French,  interets  mora- 


502.  Savlgny's  rule. — But  of  these  kinds  of  interest  there  is, 
according  to  Savigny,^  a  common  characteristic.  Where  there 
is  a  special  and  distinct  legal  rate  assigned  at  each  of  several 
places  to  which  a  contract  may  relate,  then  the  law  of  the  place 
which  is  the  seat  of  the  obligation  is  to  control.  Generally, 
when  there  is  a  stipulated  place  of  payment,  the  law  of  that 
place  applies;  and,  in  most  cases,  that  is  the  place  of  perform- 
ance. 

a.  Interest  hosed  on  contract. 

503.  Place  of  solemnizing  contract  cannot  control. — On  the 

reasoning  already  given,  ^  the  place  where  a  contract  happens 
to  be  solemnized  cannot  determine  either  its  rate  of  interest, 
when  no  rate  is  fixed,  or  the  legality  of  the  interest  charged, 
when  such  interest  is  part  of  the  contract.     The  place  of  sol- 

iVIII.  §  374,  D.  iVIII.  §  374,  D. 

21n*e,  §  274.  ^Ante,  §  401. 

iPos«,  §§  747  et  seq. 
Vol.  II.  CoNFL.  of  Laws — 75. 
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emnization  is  often  casual.  It  may  be  in  a  railway  car,  or  at 
a  watering-place,  or  at  an  intermediate  spot  to  which  the  par- 
ties resort  for  convenience,  though  it  is  not  the  domicil  of 
either,  nor  the  place  of  performance.  The  law  of  the  place  of 
solemnization,  therefore,  has  no  necessary  connection  with  the 
meaning  or  operation  of  the  contract.^ 

604.  Place  of  performance  determines. — The  general  import 
of  the  adjudicated  cases,  both  in  England  and  the  United 
States,  is  that  interest  of  this  character  is  to  be  governed  by 
the  law  of  the  place  where  the  contract  is  to  be  performed.' 

505.  Place  of  payment  not  necessarily  place  of  performance. 
— But  as  to  what  is  the  place  of  performance,  in  this  sense, 
great  divergence  of  opinion  exists.  It  is  often  ruled,  and  iu 
the  facts  of  the  particular  cases  properly,  that  it  is  the  place  of 
payment.  But  the  place  of  payment  is  often  designated  from 
reasons  of  momentary  convenience;  and  it  seems  hard  to  sub- 
ject a  bona  fide  creditor  to  forfeiture,  simply  because,  in  order 
to  oblige  the  debtor,  or  to  facilitate  his  own  business,  he  inserts 
in  the  contract,  as  the  seat  of  payment,  a  place  (e.  g.,  a  bank  in 
some  neighboring  city)  where  the  interest  settled  on  by  the 
parties  may  be  usurious,  and  the  contract  void.  The  place 
where  the  money  is  to  be  paid  has  no  necessary  connection  with 
the  risks  which  the  loan  subjects  it  to,  or  the  value  of  the 
money  during  the  loan.  ^ 

605V2-  But  is  usually  so  with  negotiable  paper. — In  several 
cases  it  is  said  that  the  place  named  in  a  note  for  its  payment 
is  the  place  whose  law  determines  the  interest  it  is  to  bear.' 
This  is  true  so  far  as  concerns  the  relations  of  the  maker  to 

*  See,  however,  Hull  v.  Augustine,  ought  to  be  paid."     To  this  he  cites, 

23  Wis.  383.  as  the  more  recent  eases,  Cooper  v. 

i[See  post,  §  510a.]  Waldegra/oe,  2  Beav.  282;  Fergusson 

1  Miller  v.  Tiffany,  1  Wall.  298,  17  v.  Fyffe,  8  Clark  &  F.  121.    The  pau- 

L.  ed.  540;  Junction  R.  Go.  v.  Banlc  city  of  late  cases  is  to  be  explained 

of  Ashland,  12  Wall.  226,  20  L.  ed.  by  the  repeal  in  England  of  all  usury 

385 ;  Providence  County  Sav.  Bank  v.  laws.     But  Mr.  Westlake's  T\i\'e  does 

Frost,  14  Blatehf.  233,  Fed.  Gas.  No.  not  hold  good  when  the  place  of  such 

11,4:54: ;  Pratt  -v.  Adams, 1  Paige,  615;  payment  is  not  the  place  where  the 

Martin  v.   Martin,   1   Smedes   &  M.  money  is  invested,  or  the  place  of  the 

176;   Roherts  v.  McNeely,  52  N.   C.  creditor's  domicil,  but  merely  a  cen- 

(7  Jones,  L.)   506,  78  Am.  Dee.  261.  tral    business    point,    selected    as   a 

See  Potter  v.  Tallman,  35  Barb.  182;  matter  of  mutual  convenience,  as  are 

Richards  v.  Gloie  Banh,  12  Wis.  692;  New  York  banks  by  New  England  or 

Vliet  V.  Camp,  13  Wis.  198.  other  capitalists  making  loans  in  the 

Mr.  Westlake    (1880)   declares  the  West, 
rule  to  be  that  "interest  will  be  giv-        ^Sco field   v.    Day,    20   Johns.    102; 

en  by  the  court  according  to  the  law  Hackettstown  Bank  v.  Rea,  6  Lans. 

of  the  country  in  which  the  principal  455,  64  Barb.  175 ;   Bowman  v.  Mil- 
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bona  fide  holders  without  notice.  But  it  does  not  necessarily 
hold  good  as  between  parties  with  notice,  who  may  show  that 
when  a  note  was  dated  and  made  payable  in  a  particular  state, 
this  was  merely  for  temporary  convenience,  and  that  it  was  ne- 
gotiated and  made  really  payable  in  another  state.  ^  But 
where  a  promissory  note  made  in  New  York,  and  there  made 
payable,  is  negotiated  in  Massachusetts  at  a  higher  rate  of  in- 
terest than  the  New  York  law  permits,  the  question  of  the 
validity  of  the  note  is  to  be  determined  by  New  York  law.^ 

506.  Nor  does  residence  or  domicil  of  parties  control. —  Then 
it  has  been  said  that  where  no  place  of  payment  is  mentioned 
in  an  obligation,  the  court  will  assume  as  such  the  residence 
of  the  obligee.  But  this  would  only  entitle  the  money  invested 
to  receive  the  interest  due  at  the  obligee's  residence;  whereas, 
his  object  in  sending  it  to  another  country  was  to  obtain  a 
higher  interest,  though  at  a  greater  risk.  The  obligor's  domicil 
has  been  also  assigned  as  the  place  of  performance;^  but  this 
is  open  to  the  objection  that  the  obligor  may  employ  the  money 
in  some  distant  country,  and  that  the  obligee  is  entitled  to  the 
interest  prevailing  in  such  country. 

507.  Hypothesis  of  most  favorable  law. — ^More  reasonable  is 
the  view  maintained  by  Savigny,^  and  substantially  adopted 
by  Mr.  Parsons,^  that  when  there  are  two  conflicting  laws  bear- 
ing on  this  point,  that  law  will  be  adopted  by  which  the  valid- 
ity of  the  obligation  is  best  sustained.®  The  applicability  of 
a  local  law,  it  is  argued,  is  based  on  the  presumed  consent  of 
the  parties;  but  parties  cannot  be  presumed  to  consent  to  a 
local  law  by  which  their  engagements  would  be  made  null. 
And  this  seems  to  be  the  true  reason  of  a  much  criticized  de- 
cision of  the  supreme  court  of  Louisiana,  that  in  such  cases 

ler,  25  Gratt.  331,  18  Am.  Eep.  686;  iStory,  Confl.  L.  §  293c,  note  3. 

Camplell  v.  Nichols,  33  N.  J.  L.  81;  iPrivate  International  Law,  §  372, 

Vinson  v.  Piatt,  21  Ga.  135.  e. 

2Post,   §  510;    TUden  v.  Blair,  21  211.  p.  584.     And  see  also  Peck  v. 

Wall.  241,  22  L.  ed.  632.     Dating  a  Mayo,  14  Vt.  33,  39  Am.  Dec.  205; 

note  at  a  particular  place  is  not  a  Bolton  v.  Street,  3  Coldw.  31. 

designation   of   such   place   for   pay-  3  See  ante,  §  429 ;  Cromwell  v.  Sac 

ment.     Cook  v.  Moffat,  5  How.  295,  County,  96  U.  S.  51,  24  L.  ed.  681; 

12  L.  ed.   159;    Merchants'  Bank  v.  Second  Nat.  Bank  v.  Smoot,  2  Mac- 

Griswold,  72  N".  Y.  472,  28  Am.  Rep.  Arth.  371 ;   Fisher  v.  Otis,  3  Chand. 

159;  Hart  v.  Wills,  52  Iowa,  56,  35  (Wis.)     83;     Bolton    v.     Street,     3 

Am.  Rep.  255,  2  N.  W.  619.     Ante,  §  Coldw.  31 ;  Bullard  v.  Thompson,  35 

457.  Tex.  313. 

'Dickinson  r.  Edicards,  77  N.  Y. 

673,  33  Am.  Rep.  671,  cited  ante,  §  See  post,  §§  510g-510i. 
504;  post,  §  510h. 
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there  may  be  considered  to  be  two  applicatory  local  laws,  and 
that  the  court  will  select  that  one  by  which  the  contract  will  be 
upheld.  * 

508.  That  of  the  place  where  the  money  is  to  be  used. — But 
the  true  view  seems  to  be  that  the  place  of  the  performance  of 
an  obligation  for  the  payment  of  money  is  the  place  where  the 
money  is  used.  Suppose,  for  instance,  it  is  to  be  used  for  the 
purchase  of  lands,  or  the  working  of  mines  in  Colorado,  where 
interest  may  be  15  per  cent.  The  money  may  be  lent  in  New 
York;  the  contract  executed  in  New  York;  and  the  pay- 
ment designated  to  be  made  in  a  New  York  bank.  But, 
for  all  this,  the  place  of  performance  is  Colorado,  where 
the  money  is  employed.  The  interest  is  great,  but  so  is 
is  the  risk;  and  the  lender  should  have  full  remuneration  for 
this  risk.  Similar  reasoning  applies  to  the  bonds  executed  by 
western  railroads  payable  in  Boston  and  New  York.  To  declare 
such  obligations  usurious,  because  conflicting  with  the  local 
law  of  the  place  of  payment,  would  not  only  be  a  gross  wrong 
to  innocent  and  meritorious  creditors,  but  a  serious  shock  to 
national  enterprise.  Improvements  in  new  countries  would  be 
slow,  if  capital  should  be  exposed  to  such  risks  of  forfeiture. 
It  would  be  otherwise,  however,  if  the  rule  be  maintained  that 
the  place  of  performance  (i.  e.,  the  place  that  supplies  the  ap- 
plicatory local  law)  is  that  where  the  money  lent  is  to  be  used. 
This  view,  it  should  be  added,  is  maintained  by  Bar,^  and  by 
a  high  Prench  tribunal.^  It  has  also  the  sanction  of  an  emi- 
nent Scotch  court* 

iDepoM  V.  Humphreys,  8  Mart.  N.        iPages  237,  238,  256. 
S.  1,  a  decision  to  which  Judge  Story        2  Jour,  du  droit  int.  privfi,  1874,  p. 

objects   (Confl.  L.  §  298),  but  which  128.     See  Fiore,  §  265. 
is  approved  by  Chancellor  Walworth        iParher  v.  Royal  Exch.  Assur.  Co. 

in   Chapman  v.  Bolertson,  6  Paige,  8    Dunlop,    B.    &    M.   372,  cited  in 

629,  31  Am.  Dee.  264.     But  see  con-  Guthrie's  Savigny,  p.  204,  note.     See, 

tra,  Dickinson  v.  Ed-icards,  Tl  N.  Y.  to  same  effect,  Harvey  v.  Archhold,  1 

578,  33  Am.  Rep.  671,  cited  ante,  §  Ryan  &  M.  184,  3  Barn.  &  C.  626,  5 

504,  where  Folger,  J.,  dissents  from  Dowl.  &  R.  500;  Young  v.  Godbe,  15 

Depauv.  Humphreys.  Wall.  562,   21   L.  ed.   250;   Pitch  t. 

As  holding  that  parties  may  stipu-  Bemer,  1  Biss.  337,  Fed.  Cas.  No.  4,- 
late  the  law  which  they  desire  should  836;  Phelps  v.  Kent,  4  Day,  96;  Pot- 
govern  their  contract  may  be  cited  ter  v.  Tallman,  35  Barb.  182;  Bank 
Townsend  v.  Riley,  46  N.  H.  312;  of  Georgia  v.  Leunn,  45  Barb.  340; 
Strawbridge  v.  RoHnson,  10  111.  470,  Bowen  v.  Bradley,  9  Abb.  Pr.  395; 
50  Am.  Dec.  420.  Fimdlay  v.  Hall,  12  Ohio  St.  610;  Ar- 

To  same  effect  is  Judge  Redfield,  nold  v.  Potter,  22  Iowa,  194;  Sen- 
Story,  Confl.  L.  §  3046.  ter  v.  Bowman,  5  Heisk.  14;  Duncan 

„       ,     ,,  ^,  .        ,  .     ,  .V.  Helm,  22  La.  Ann.  418. 

See  further,  on  this  subject,  post,       ,j^^   tendency   of   the   French   au- 

§§   510g-510i.  thorities  is  to  hold  that  the  rate  of 
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509.  This  view  sustained  by  analogy. — Nor  is  this  view  un- 
familiar to  the  Roman  law.  "Usurae  vicem  fructuum  obti- 
nentj"^  where  the  tree  is,  there  properly  is  the  fruit.  It  is 
true  that  this  is  regularly  at  the  debtor's  domicil.  But  if  he 
goes  to  a  foreign  land,  and  uses  the  money  there,  applying  it 
by  his  labor  and  skill  to  the  realization  of  foreign  staples,  then 
the  law  of  the  place  where  the  money  is  used  is  that  which  de- 
termines the  interest.^  And  this  view  derives  support  from 
parallel  cases  which  the  most  eminent  civilians  have  regarded 
as  definitely  settled.^ 

510.  When  mortgage  is  not  merely  collateral,  law  of  site  pre- 
vails.— On  this  principle  we  may  be  able  to  reconcile  the  ap- 
parent conflict  of  cases  on  the  question  whether,  when  a  mort- 
gage is  given  as  security  for  a  loan,  and  the  mortgage  is  in  one 
state  and  the  place  of  payment  of  the  loan  in  another,  the  law 
of  the  former  state,  or  that  of  the  latter  state,  is  to  prevail  in 
the  settlement  of  interest.  This  question  has  been  frequently 
litigated  in  the  United  States,  and  Avith  results  which  on  their 
face  are  irreconcilable.  The  true  test  is,  Was  the  mortgage 
merely  a  collateral  security,  the  money  being  lent  primarily 
on  the  debtor's  personal  credit ;  or  was  the  money  employed  on 
the  land  for  which  the  mortgage  was  given?  If  the  former  be 
the  case,  then  the  law  of  the  place  where  the  money  is  due, 
and  not  that  of  the  mortgage,  applies.-'  If  the  latter,  then  the 
law  of  the  place  where  the  mortgage  is  situate  must  prevail.^ 
Hence,  when  an  investment  is  made  in  a  mortgage  in  Michi- 
gan, the  note  accompanying  which  is  made  payable  in  ISTew 

interest  is  to  be  determined  by  the  Glemson,   6  Mcliean,   622^   Fed.   Gas. 

law  of  the  place  where  the  money  is  No.  3,630;  Eavanaugh  v.  Day,  10  R. 

to  be  employed.     Jour,  du  droit  int.  I.  393,  14  Am.  Rep.  691;  Atwater  v. 

privft,  1875,  p.  354;  Brocher,  p.  363.  Walker,   16   N.   J.   Bq.   42;    Cope   v. 

Wheeler,  41  N.  Y.  313,  53  Barb.  350; 

See,  however,  post,  §§  510a  et  seq.  Netuman  v.  Kerslimv,   10  Wis.   333; 

Kennedy  v.  Knight,  21  Wis.  340,  94 

IL.  34,  D.  de  usur.  22,  1.  Am.    Dee.    543;    Smids    v.    Smith,    1 

2Hert.  Iv.  53;   SeufFert,  Comment.  Neb.  108,  93  Am.  Dee.  331;  Dolman 

>•  P-  254.,  V.  Cook,  14  N.  J.  Eq.  56;  Andrews  v. 

iPost,  §  672;  Bar,  p.  256.  Torry,  14  N.  J.  Eq.  355. 

_  A  consignor  of  goods  is  entitled  to  ^Fitch  v.  Remer,  1  Biss.  337,  Fed. 

interest  according  to  the  law  of  the  Cas.  No.  4,836;   Chapman  v.  Robert 

place  where  the  goods  are  transmit-  son,  6  Paige,  627,  31  Am.  Dee.  264; 

ted  for  sale.     Gartwright  v.  Greene,  Goddard  v.  Sawyer,  9  Allen,  78 ;  Pine 

47  Barb.  9.  v.  Smith,  11  Gray,  38;  Philadelphia 

^Connor  v.  Bellamont,  2  Atk.  382;  Loam  Go.  v.  Toioner,   13  Conn.  249; 

^tapleton  v.  Gomoay,  3  Atk.  727,  1  Levy   v.   Levy,   78   Pa.   507,   21   Am. 

Ves.  St.  427 ;  De  Wolf  V.  Johnson,  10  Rep.    35;    Kilgore   v.    Dempsey,     25 

Wheat.  383,  6  L.  ed.  347;   Davis  v.  Ohio  St.  413,  18  Am.  Rep.  306;  Fish- 
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i'ork,  the  law  of  Michigan  and  not  of  New  York  determines 
the  question  of  usury.* 

510a.  General  principle  that  the  intention  of  the  party  is  to 
be  consulted. — The  position  taken  ante,  §§  508-510,  has  been 
referred  to  with  approval  in  a  number  of  cases ;  ^  but  the  broad, 
fundamental  principle  that  seems  to  pervade  most  of  the  cases, 
and  to  lie  at  the  foundation  of  the  various  rules  that  have  been 
formulated  on  the  subject,  is  to  apply  that  law  with  reference 
to  which  the  parties,  acting  in  good  faith  and  not  with  the  pur- 
pose of  evading  the  law  of  the  real  situs  of  the  contract,  intend- 
ed to  contract.  ^  In  other  words  the  question  as  to  the  governing 
law  with  respect  to  interest  and  usury  is,  in  its  last  analysis, 
one  as  to  the  actual  and  bona  fide  intention  of  the  parties.  It 
will  be  observed  that  the  qualification  as  to  good  faith  restricts 
the  operation  of  the  general  principle,  and  narrows  the  choice 
of  laws  to  those  prevailing  at  the  situs  of  one  or  more  of  the 
important  elements  or  significant  circumstances  of  the  transac- 

er  V.  Otis,  3  Chand.   (Wis.)   87;  Ar-   Jackson  v.  American  Mortg.  Co.  88 
nold   V.   Potter,   22   Iowa,   194.     See  Ga.  756,  15  S.  E.  812;  Thompson  v. 

•*"*?'?  ^^^-  ,     ,,  11      ■  „  Edwards,  85  Ind.  414;  Matt  v.  Row- 

Foelix  goes  even  further,  allowing  '  ,  .       «/ 

to    the    parties    absolute    liberty    of  '«»<*>  85  Mich.   561,  48  N.  W.  638; 

choice  as  to  the  local  law  to  be  ap-  Brovm  v.  Freeland,  34  Miss.  181,  69 

plied,  which  would,  as  Mr.  Westlake  Am_   x>ea.    389;    American    Freehold 

^There  t^e^W^L^T^s  to  ^-<^  <*  ^-*^-  ^°-  v-  Jefferson,  69 

the  foreign  rate  of  interest,  it  will  be  Miss.  770,  30  Am.   St.  Rep.  587,  12 

presumed  to  be  the  same  as  the  do-  So.  464;   Jacks  v.  Nichols,  5  N.  Y. 

mestic.      Cooper  v.  Reaney,  4  Minn,  jyg;  Cope  v.  Wheeler,  41  N.  Y.  303; 

528,  Gil.  413.  Senter     v.    Bowman,    5     Heisk.    17; 

See  post,  §  5101.  Brown  v.  Gardner,  4  Lea,  145;  First 

Nat.  Bank  v.  Mann,  94  Tenn.  17,  27 

3Fitch  V.  Remer,  1  Biss.  337,  Fed.  L.   R.   A.   565,   27   S.   W.   1015,   and 

Cas.  No.  4,836.  many  other  cases.     The  subordinate 

But  see,  as  to  effect  of  mortgage  rules  and  principles  stated  and  ex- 
security,  post,  §  510k.  emplified  in  §§  510d-510h  clearly  rest 

1  See  post,  §  510 1,  note  2.  upon    this    principle,    and    that    is 

2  This  principle  is  clearly  brought  clearly  recognized  by  many  of  the 
out  in  Porter  v.  Price,  26  C.  C.  A.  cases  cited  in  support  of  them.  See 
70,  49  U.  S.  App.  296,  80  Fed.  655;  also  note  62  L.  R.  A.  33,  43. 
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tion.  In  other  words,  eflfect  can  be  given  to  the  intention  of  the 
parties  only  so  far  as  that  intention  is  directed  toward  the  law  of 
a  place  that  has  a  real  and  vital,  and  not  merely  a  fictitious, 
connection  with  the  transaction.  The  general  principle  is,  per- 
haps, more  accurately  stated  in  the  language  of  the  Georgia  su- 
preme court,*  to  the  effect  that,  in  determining  what  law  gov- 
erns as  to  usury,  it  is  necessary  to  arrive  at  the  intention  of  the 
parties  as  to  the  real  situs  of  the  contract,  and  as  to  what  state 
they  had  reference  in  fixing  the  rate  of  interest.  In  the  re- 
spect to  the  question  is  one  as  to  the  bona  fide  intention  of  the 
parties,  it  is  essentially  and  fundamentally  different  from  the 
question  as  to  the  governing  law  relating  to  the  formal  requi- 
sites of  the  contract,  capacity  of  the  parties,  and  the  like;  for 
those  matters  are  governed  by  a  fixed  law  (lex  loci  contractus)  ; 
and  the  intention  of  the  parties  is  entirely  immaterial,  and  en- 
tirely ineffectual  to  change  the  applicatory  law.  Professor 
Minor,  in  his  work  on  "Conflict  of  Laws,"*  has  argued  with 
great  force  that  the  question  as  to  the  governing  law  with  re- 
spect to  usury  is,  like  the  question  as  to  the  governing  law  with 
respect  to  any  other  matter  affecting  the  validity  as  distin- 
guished from  the  interpretation  of  the  contract,  to  be  solved 
by  ascertaining  the  situs  of  the  element  of  the  contract  to 
which  the  particular  question  relates,  the  law  of  such  situs  be^ 
ing  the  applicatory  law.  He  supplements  this  position  by  a 
further  argument  designed  to  show  that  usury  pertains  to  the 
consideration,  as  distinguished  from  the  performance,  of  the 
contract,  and  therefore  reaches  the  conclusion  that  the  law 
of  the  situs  of  the  consideration  governs  as  to  usury,  irrespec- 
tive of  the  intention  of  the  parties.  He  says,  in  this  connec- 
tion: "Just  as  the  validity  of  a  note  made  and  payable  in  one 
state,  given  in  payment  for  liquor  sold,  depends,  not  upon  the 

'Jackson  v.  American  Mortg.   Co.        *  8  179, 
S8  Ga.  756,  15  S.  E.  812. 
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lex  celebrationis  or  lex  solutionis  of  the  note,  but  upon  the 
lex  loci  considerationis  (the  law  of  the  situs  of  the  sale),  so  in 
this  case  [the  case  of  usury]  the  validity  of  the  note,  or  prom- 
ise to  repay  the  money  borrowed,  will  depend,  not  upon  the 
lex  celebrationis  or  lex  solutionis  of  the  note  or  other  promise, 
but  upon  the  lex  loci  considerationis  (the  law  of  the  situs  of 
the  loan)."  The  analogy,  however,  seems  to  fail  at  a  vital 
point,  when  the  contract  attacked  for  usury  is  an  original  con- 
tract In  the  case  from  which  the  analogy  is  drawn,  if  the 
law  of  the  place  where  the  liquor  was  sold  renders  the  original 
contract  void,  its  invalidity  has  been  irrevocably  fixed  before 
the  note  is  given,  and  its  character  in  that  respect  cannot  be  af- 
fected either  by  the  note  itself  or  by  what  the  parties  do  in  con- 
nection therewith.  In  such  a  case,  therefore,  we  start  with 
the  assumption  that  there  is  no  legal  consideration  upon 
which  the  note  can  rest.  The  case  of  an  original  contract 
attacked  for  usury,  however,  presents  a  different  aspect.  Here 
the  character  of  the  consideration  is  not  (as  it  was  in  the 
other  case)  predetermined,  but  depends  upon  the  very  trans- 
action in  which  the  note  is  given;  and  Professor  Minor  him- 
self admits,  and  cites  authority  to  show,  that  the  intention  to 
exact  usurious  interest  contrary  to  law  is  an  essential  ingre- 
dient of  usury.  In  the  case  supposed  the  intention  in  this  re- 
spect is  to  be  gathered  from  the  transaction  in  which  the  note 
is  given;  and  if,  from  the  note,  in  connection  with  the  sur- 
rounding circumstances,  it  is  apparent  that  the  parties  intended 
in  good  faith  to  contract  with  reference  to  the  law  of  some 
place  where  the  rate  reserved  is  legal,  is  not  an  essential  ele- 
ment of  usury  lacking,  even  if  the  rate  be  in  excess  of  that  al- 
lowed by  the  law  of  the  place  where  the  consideration  is  re- 
ceived (lex  loci  considerationis)  ?  Technically,  perhaps,  even 
in  this  view,  the  lex  loci  considerationis  governs,  but  practical 
effect  is  given  to  the  law  with  reference  to  which  the  parties,  ui 
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good  faith,  intended  to  contract,  since  it  necessarily  determines 
the  result  of  the  application  of  the  lex  loci  considerationis. 

The  analogy,  drawn  from  a  note  given  for  liquor  sold  in  an- 
other state,  however,  seems  to  hold  good  in  case  of  a  note  made 
and  payable  in  one  state  in  renewal  of  a  previous  note  made 
and  payable  in  another  which  was  usurious  and  void  by  the 
law  of  the  latter  state.  In  such  a  case,  as  in  the  case  from 
which  the  analogy  is  drawn,  the  original  note  which  is  relied 
upon  as  a  consideration  for  the  new  note  has  in  fact  been  con- 
demned and  invalidated  by  the  law  to  which  it  was  subject 
before  the  new  note  was  given.  Any  effect  that  the  intention 
of  the  parties  with  respect  to  the  governing  law  may  have  had 
was  exhausted  in  the  original  transaction  and  has  already  been 
discounted  when  we  start  with  the  assumption  that  the  original 
note  was  usurious  and  void.  In  such  a  case  it  is  difficult  to 
avoid  the  conclusion  that  the  new  note,  wherever  made  and 
wherever  payable,  must  share  the  fate  of  the  old  one.^  The 
case  seems  to  fall  within  the  principle  elsewhere®  discussed, 
that  the  character  which  a  transaction  receives  from  the  law 
to  which  it  was  originally  subject  follows  it  when  it  enters  as 
an  element  into  a  new  contract  and  must  be  regarded  as  a 
factor  in  the  application  of  the  law  to  which  the  new  contract 
is  subject. 

The  cases  on  the  question  of  usury  lend  but  little  support 
to  Professor  Minor's  position.  With  the  exception  of  two  or 
three  cases,  the  most  that  can  be  said  of  those  that  he  cites  in 
support  of  his  position  is  that  they  reached  the  same  result  as 
if  his  view  had  been  adopted ;  but,  as  he  admits,  they  generally 
put  the  decision  on  other  grounds;  and  as  already  stated,  the 

^Sheldon  v.  Haxtun,  91  N.  Y.  124,    the    correctness    of    the    decision    is 
seems  to  deny  the  application  of  the    open  to  grave  doubt, 
doctrine,  even  to  such  a  case;    but        6  See  ante,  §§  427f  and  427g. 
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majority  of  the  cases  make  the  intention  of  the  parties,  acting 
in  good  faith,  the  ultimate  criterion  of  the  governing  law.'' 

510b.  Same;  when  intention  expressed. — If  the  hona  fide  in- 
tention of  the  parties  is  the  true  criterion,  it  follows  that  when 
the  parties  have,  by  the  express  terms  of  their  contract,  de- 
clared their  intention  as  to  the  governing  law,  or  rather,  per- 
haps, as  to  the  situs  of  the  contract,  it  only  remains  for  the 
court  to  determine  whether  they  acted  in  good  faith,  or  in  bad 
faith  and  for  the  purpose  of  evading  the  law  of  the  place  to 
which  their  contract  is  really  referable.  This  question  may 
involve  the  consideration  of  the  nature  of  the  contract  and  of 
the  situs  of  its  various  elements,  since  it  is  apparent  that  it  may 
be  materially  affected  by  the  fact  whether  any,  or  certain,  ele- 
ments of  the  contract  have  their  situs  at  the  place  whose  law 
is  so  designated.  For  instance,  if  a  borrower  residing  in  one 
state  and  a  lender  in  another  enter  into  a  contract  in  the  lat- 
ter state,  making  it  payable  in  the  former,  and  fix  a  rate  of 
interest  greater  than  that  allowed  by  the  law  of  either  state, 
but  expressly  stipulate  that  the  contract  shall  be  governed  by 
the  law  of  a  third  state  where  such  rate  is  legal,  it  is  apparent, 

TEven  the  case  of  Akers  v. Demand,,  no  eases  in  which  the  doctrine  is 
103  Mass.  318,  which  goes  at  least  expressly  repudiated,  since  it  has 
as  far  as  any  of  the  cases  in  support  never  been  clearly  and  distinctly  for- 
of  Professor  Minor's  contention,  mulated  by  any  of  the  courts,  or  by 
seems  finally  to  put  the  decision  any  of  the  text  writers,  except  Pro- 
upon  the  ground  that  the  law  of  fessor  Minor.  Comparatively  few  of 
New  York  governed  because  the  con-  the  cases  refer  to  the  situs  of  the 
tract  had  its  inception  there;  though  consideration  even  as  a  circumstance 
some  of  the  language  in  the  opinion  bearing  upon  the  question ;  and  many 
certainly  favors  the  view  that  the  of  the  cases  cited  in  the  notes  to  §§ 
law  of  New  York  should  be  applied  510d-510h  apply  the  subordinate 
because  the  situs  of  the  consideration  principles  and  rules  there  stated, 
was  there.  Other  cases  which  have  without  reference  to  the  lex  loci  con- 
referred  to  the  situs  of  the  consid-  siderationis,  and,  in  some  instances 
eration  as  a  circumstance  bearing  at  least,  with  the  result  of  making 
upon,  but  not  necessarily  decisive  of,  the  law  of  some  place  other  than 
the  question  are  referred  to  in  the  that  of  the  situs  of  the  consideration 
notes  to  §  510j.     There  are  probably  the  applicatory  law. 
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at  least  in  the  absence  of  additional  circumstances  sto-wing  that 
some  of  the  elements  of  the  contract  or  significant  circum- 
stances of  the  transaction  have  their  situs  in  that  state,  that 
the  parties  acted  in  bad  faith  and  for  the  purpose  of  evad- 
ing the  usury  law  of  one  or  both  of  the  other  states.  Assum- 
ing, however,  that  the  express  stipulation  as  to  the  governing 
law  is  made  in  good  faith,  it  is,  in  this  view,  conclusive;' 
and  there  is  no  necessity  of  resorting  to  the  various  subsidiary ' 
principles  and  rules  that  have  been  formulated  in  cases  in 
which  there  was  no  such  express  stipulation.  Indeed,  the  true 
function  and  purpose  of  these  principles  and  rules  are  to  sup- 
ply the  omission  of  such  a  stipulation;  in  other  words,  they 
serve  as  guides  to  the  unexpressed  intention  of  the  parties. 

510c.  Same;  when  intention  not  expressed;  function  and  char- 
acter of  subordinate  principles  and  rules. — When  the  intention  of 
the  parties  with  respect  to  the  governing  law  is  not  shown  by 
the  express  language  of  their  contract,  it  is  necessary  to  infer 
or  presume  it  from  the  terms  of  the  contract  in  connection  with 
the  circumstances  surrounding  the  transaction.  These  terms 
and  circumstances  are  of  such  great  variety,  and  susceptible 
of  so  many  different  combinations,  that  it  is  impossible  to  for- 
mulate any  rule  or  set  of  rules  for  ascertaining  the  unexpressed 
intention  of  the  parties  that  will  cover  every  case.  Each  case 
must  therefore  depend,  to  a  considerable  extent,  upon  its  own 
circumstances.  Certain  combinations  of  tenns  and  circum- 
stances, however,  are  of  such  frequent  occurrence  that  they 

1  In  most  of  the  cases  in  which  was  neither  lex  loci  contractus  nor 
such  a  stipulation  has  appeared,  the  lex  loci  solutionis,  it  being  remem- 
law  designated  is  that  which,  even  bered  that  the  locus  contractus  is  the 
in  the  absence  of  such  a  stipulation,  place  where  the  instrument  is  deliv- 
would  have  been  chosen  as  a  result  ered,  not  the  place  where  it  is  signed, 
of  the  application  of  the  principles  Ashurst  v.  Ashurst,  119  Ala.  219,  24 
and  rules  based  upon  the  presumed  So.  760;  Lanier  v.  Union  Mortg. 
intention  of  the  parties.  Occasional-  Bkg.  &  T.  Go.  64  Ark.  39,  40  S.  W. 
ly,  however,  the  stipulation  has  been  466;  Smith  v.  Parsons,  55  Minn.  520, 
given  effect  when  the  law  designated   57  N.  W.  311. 
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have  tecome  the  basis  of  formulated  principles  or  rules  for 
ascertaining  the  bona  fide  intention  of  the  parties.  Each  of 
these  rules  rests  upon  an  inference  or  presumption  as  to  the 
intention  of  the  parties,  drawn  from  one  or  more  of  the  terms 
of  the  contract,  or  circumstances  of  the  transaction.  It  is  ob- 
vious, therefore,  that  it  is  not  a  hard  and  fast  rule  (like  the 
rule,  for  instance,  that  the  lex  rei  slice  determines  the  requisites 
of  an  acknowledgment  of  a  deed  of  real  property),  but  yields 
to  additional  circumstances  indicating  an  intention  contrary 
to  the  inferred  or  presumed  intention  on  which  it  rests.*  It 
follows,  therefore,  that  these  rules  are  merely  prima  facie,  and 
that  one  may  give  way  to  another  as  additional  circumstances 
appear,  or  that  all  may  yield  to  circumstances  which  have  nev- 
er become  the  basis  of  a  formulated  rule,  but  which  never- 
theless rebut  the  presumptions  upon  which  the  formulated  rules 
rest.  It  is  necessary,  therefore,  before  applying  any  of  these 
rules,  to  examine  the  case  closely  to  ascertain  if  there  are  any 
facts  or  circumstances  (whether  the  basis  of  a  formulated  rule 
or  not)  that  either  overcome  the  presumption  on  which  the 
rule  rests,  or  show  that  the  parties  acted  in  bad  faith. 

510d.  Presumption  that  the  parties  contract  with  reference  to 
the  law  of  the  place  of  payment. — The  broadest  of  the  subordi- 
nate rules  or  principles  referred  to  in  the  last  section  is  that 
the  parties  are  presumed  to  have  contracted  with  reference  to 
the  law  of  the  place  of  payment,  and  that  that  law  therefore 
governs  unless  the  presumption  upon  which  the  rule  rests 
is  overcome  by  other  circumstances.'^     This  principle  has  be- 

l  The    function    and    character    of  389.    See  further,  on  this  point,  note 

these  subsidiary  principles  and  rules,  63  L.  R.  A.  33,  44,  et  seq. 
their   relation    to    each    other,   and       i  It  is  often  broadly  stated,  with- 

their  liability  to  be  displaced  as  ad-  out  any  qualification,  that  the  law 

ditional    circumstances    appear,   are  of  the  place  of  payment  governs;  but 

clearly    brought    out    in    Brown    v.  it   will  generally  be  found  in  such 

Freeland,  34  Miss.  181.  69  Am.  Dec  cases   that    there  were  no    circum- 


f  610d]  INTEREST.  1107 

come  the  basis  of  two  well-established  rules,  which  are  stated 
in  the  next  two  sections. 

510e.  Rate  of  contractual  interest  when  none  is  specified. — In 
accordance  with  the  principle  stated  in  the  last  section,  it  has 
become  a  well  established  prima  facie  rule  that  the  law  of  the 
place  of  payment  governs  as  to  the  rate  of  interest  when  in- 
terest is  stipulated,  but  the  rate  is  not  specified.  ^  Some  of  the 
cases  formally  declare  that  the  law  of  the  place  where  the  con- 
tract is  made  governs  in  such  a  case,  but  in  most,  at  least,  of 
these  cases  there  was  no  other  place  of  payment  mentioned,  and 
there  was  therefore  no  conflict  between  the  lex  loci  contractus 
and  lex  loci  solutionis.  The  law  of  the  place  of  payment  also 
governs  as  to  the  manner  of  computing  interest,  when  opposed 
to  the  lex  loci  contractus.^ 

stances  indicating  a  contrary  inten-  N.  S.  395;  Irvine  v.  Barrett,  2 
tion.  That  the  principle  rests  upon  Grant,  Gas.  73;  Archer  v.  Dunn,  2 
the  presumed  intention  of  the  parties  Watts  &  S.  327;  Kavamaugh  v.  Day, 
and  does  not  furnish  an  absolute  and  10  R.  I.  393,  14  Am.  Rep.  691 ;  Bol- 
fixed  rule  is  apparent  from  the  well-  ton  v.  Street,  3  Coldw.  31;  Peck  v. 
established  principle  stated  post,  §  Mayo,  14  Vt.  36,  39  Am.  Dec.  205. 
510g,  and  specifically  applied  post.  See  also  Curtis  v.  Leamtt,  15  N. 
§  510h.  Y.  9;  Summers  v.  Mills,  21  Tex.  78; 

1  Thus,  the  following  cases  support  and  French  v.  French,  126  Mass.  360. 
the  rule  that  the  law  of  the  place  Not  all  of  the  foregoing  cases  ex- 
of  payment  governs  as  to  the  rate  pressly  qualify  the  rule  by  reference 
of  interest  when  opposed  to  the  law  to  the  intention  of  the  parties;  but 
of  the  place  where  the  contract  was  it  is  expressly  so  qualified  in  Butters 
made,  unless  the  circumstances  indi-  v.  Olds,  11  Iowa,  1,  and  Peck  v. 
cate  a  contrary  intention.  Scudder  Mayo,  14  Vt.  36,  39  Am.  Dec.  205; 
V.  Union  Nat.  Bank,  91  U.  S.  406,  and  such  qualification  is  undoubtedly 
23  L.  ed.  245;  Fitch  v.  Remer,  1  to  be  understood  in  connection  with 
Bias.  337,  Fed.  Cas.  No.  4,836;  Hunt  the  other  cases. 

V.  Hall,  37  Ala.  702;  New  England  2  In  Little  v.  Riley,  43  N.  H.  109, 
Mortg.  Security  Co.  v.  McLaughlin,  the  court  applied  the  New  Hamp- 
87  Ga.  1,  13  S.  E.  81;  Butters  v.  shire  rule  whereby,  for  the  detention 
Olds,  11  Iowa,  1 ;  Butler  v.  Myer,  17  of  interest,  simple  interest  only  is  to 
Ind.  77;  Howard  v.  Branner,  23  La.  be  computed  from  the  time  the  an- 
Anu.  369;  Swett  v.  Dodge,  4  Smedes  nual  interest  accrues,  and  all  pay- 
&  M.  667;  Scofield  v.  Day,  20  Johns,  ments  made  are  to  be  first  applied 
i02;  Bowen  v.  Bradley,  9  Abb.  Pr.  to  extinguish  the  interest  due,  upon 
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510f.  When  contract  authorized  by  law  of  place  of  payment,  but 
usurious  by  law  of  place  where  contract  made. — The  presump- 
tion referred  to  a/nte,  §  510d,  that  the  parties  intended  to  con- 
tract with  reference  to  the  law  of  the  place  of  payment,  is  aided 
by  the  further  presumption  that  they  intended  to  contract  with 
reference  to  a  law  that  would  uphold,  rather  than  one  that 
would  invalidate,  their  contract,  when  the  contract  is  author- 
ized by  the  law  of  the  place  of  payment,  but  usurious  by  the 
law  of  the  place  where  it  was  made.  It  is,  therefore,  a  well 
established  prima  facie  rule  that  the  law  of  the  place  of  pay- 
ment governs  in  such  case  unless  the  place  of  payment  was 
inserted  as  a  shift  or  device  to  evade  the  law  of  the  place  where 
the  contract  was  made.  ^  This  rule  may  be  referred  indif- 
ferently to  either  of  the  two  presumptions,  since  in  this  class 
of  cases  they  are  coincident  In  applying  this  rule  to  bills 
and  notes,  it  must  be  remembered  that  the  place  of  payment, 

the  ground  that  the  note  was  pay-  Berrien  v.   Wright,   26    Barb.    208; 

able   in    New   Hampshire,    although  Potter   v.    Tollman,    35    Barb.   182; 

made  in  Massachusetts.  Roberts    v.    McNeely,    52    N.    0.    (7 

■i^ Junction  R.  Co.  v.  Bank  of  Ash-  Jones,   L.)    506,    78   Am.   Dee.   261; 

land,   12  Wall.   226,   20  L.   ed.  385;  Senter    v.    Bomnan,    5    Heisk.    15; 

Peyton  v.  Heinekin,    131    XJ.    S.    ci.  Sharp  v.  Davis,  7   Baxt.  608;   Par- 

Appx.  and  20  L.  ed.  679;  Wittkowski  ham  v.  Pulliam,  5  Coldw.  497;  An,- 

V.  Harris,  64  Fed.  712;  Hamilton  v.  drews  v.  Eoasie,  5  Tex.  171. 

Fowler,  40  C.  C.  A.  47,  99  Fed.  18;  Andrews  v.  Pond,   13  Pet.  65,  10 

White  v.   Friedlander,   35   Ark.   52;  L.  ed.  61,  conceded  the  general  rule, 

Butler    V.   Edgerton,    15    Ind.     15;  but  held  that  it  did  not  apply  to  a 

Smith  V.  Munoie  Nat.  Bank,  29  Ind.  bill  of  exchange  drawn  in  New  York, 

158;  Bigelow  v.  Burnham,  83  Iowa,  including  a  rate  of  interest  forbidden 

120,  32  Am.  St.  Eep.  294,  49  N.  W.  by  the  law  of  New  York  and  con- 

104;   Duncan  v.  Helm,  22  La.  Ann.  eealed  under  the  name  of  exchange 

418;    Ames    v.    Benjamin,    74   Minn,  to  avoid  that  law.     Mix  v.  Madison 

335,  77  N.  W.  230;   Martin  v.  Mar-  Ins.  Co.  11  Ind.  117,  is  to  the  same 

tin,   1   Smedes  &  M.   176;      Long  v.  effect. 

Long,   141   Mo.   352,   44   S.   W.   341 ;  Craven  v.  Atlantic  &  N.  C.  R-  Co. 

Central  Nat.  Bank  v.  Cooper,  85  Mo.  77  N.  C.  289,  held  that  bonds  issued 

App.  385;   Coad  v.  Home  Cattle  Go.  by  a  North  Carolina  corporation  to 

3'i  Neb.  761,  29  Am.  St.  Rep.  465,  49  a  resident  of  that  state  and  secured 

N.    W.     757;    Ball    v.    Consolidated  by   a   mortgage   upon   real   property 

Franklinite    Co.    32     N.    J.    L.    102;  there  could  legally  bear  no  greatel 
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SO  far  as  the  drawer  or  indorser  is  concerned,  is  not  necessarily 
the  place  of  payment  designated  in  the  instrument,  but  is  ordi- 
narily the  place  where  the  bill  or  note  is  delivered  so  as  to  be- 
come binding  upon  him;  and  the  lex  loci  contractus  and  lex 
loci  solutionis  are  therefore  the  same,  so  far  as  he  is  con- 
cerned.^ It  follows,  therefore,  that  the  question  of  usury  as 
affecting  the  primary  obligor  may  be  governed  by  one  law, 
and,  as  affecting  the  secondary  obligor,  by  another.^  Often, 
however, — generally,  perhaps, — the  claim  of  usury  as  affect- 
ing the  liability  of  one  or  the  other  of  the  parties  is  derivative ; 
that  is,  the  secondary  obligor  can  only  make  out  a  case  of 
usury  as  affecting  himself  by  showing  that  the  transaction  is 
usurious  as  against  the  primary  obligor;*  or  the  situation 
may  be  reversed,  so  that  it  is  necessary  for  the  primary  obli- 
gor, in  order  to  make  out  a  case  of  usury,  to  show  that  the 
transaction  is  usurious  as  against  the  secondary  obligor.  °     It 

interest   than   was   allowed   in   that  Chamberlm,   167  Mass.  486,   57   Am. 

state,    although     payable     in     New  St.  Rep.  479,  46  N.  E.  103.     See  also 

York;    but   in   this   case   the   bonds  Weil  v.  Lcmge,  6  Daly,  549. 
bore  a  rate  of  interest  that  was  not       *  Thus,  in  Freese  v.  Broumell,  35 

legal  in  New  York  except  by  virtue  N.   J.   L.   285,   10  Am.   Rep.   239,   it 

of  a  statute  of  that  state  forbidding  was  held  that  the  claim  of  usury  as 

corporations   to   plead  usury,   which  affecting  the  liability  of  an  aeeom- 

was  held  not  to  apply  to  a  North  modation  drawer  of  a  bill  was  to  be 

Carolina  corporation  sued  in  North  determined   by   the   law   of   Illinois, 

Carolina.  where  the  bill  by  its  terms  was  pay- 

Hanrick     v.     Andrews,     9     Port,  able,  notwithstanding  that  New  York 

(Ala.)    9,   however,   is   squarely   op-  was  both  lex  loci  contractus  and  lex 

posed  to  the  rule  stated  in  the  text;  lod  solutionis  as  to  the  drawer.   The 

but  this  cage  is  clearly  against  the  decision  is  upon  the  ground  that  the 

overwhelming  weight  of  authority.  drawer  could  not  escape  liability  on 

2  See  ante,  §  449a.  the    ground    of    usury,   unless    the 

3  Thus,  the  usury  law  of  the  state  transaction  was  usurious  as  between 
in  which  the  indorsement  and  sale  the  payee  and  acceptor.  Davis  v. 
of  a  negotiable  promissory  note  is  Clemson,  6  McLean,  622,  Fed.  Gas. 
made,  rather  than  that  of  the  state  No.  3,630,  is  to  the  same  effect. 

in  which  the  note  was  made  and  6  Thus,  the  acceptor  of  a  bill  of 
payable,  governs  as  between  the  exchange  payable  in  New  York  can- 
holder    and    indorser.       Qlidden    v.  not  avoid  liability  upon  the  ground 


1200  OBLIGATIONS  AND  CONTRACTS.  [Chap.  VIII. 

therefore  frequently  happens  that  the  question  of  usury  as  af- 
fecting both  parties  depends  upon  the  same  law,  though  the 
place  of  payment  of  their  respective  contracts  is  different. 

510g.  Presumption  that  the  parties  intended  to  contract  with 
reference  to  a  law  that  would  uphold,  rather  than  one  that  would 
invalidate,  their  contract. — The  principle  that  the  parties  are 
presumed  to  have  contracted  with  reference  to  the  law  of  the 
place  of  payment  has  been  stated  and  exemplified  in  the  three 
preceding  sections.  As  shown  ante,  §  510c,  this  presumption, 
and  therefore  the  rules  resting  upon  it,  are  only  prima  facie, 
and  may  be  rebutted  by  other  circumstances  indicating  a  con- 
trary intention.  There  is  another  principle  that  has  been  ex- 
tensively applied  by  the  cases  in  ascertaining  the  unexpressed 
intention  of  the  parties,  namely,  that  the  parties  are  presumed 
to  have  intended  to  contract  with  reference  to  a  law  that  would 
uphold,  rather  than  one  that  would  invalidate,  their  contract 
This  presumption  is  sometimes,  as  in  the  class  of  cases  con- 
sidered in  the  last  section,  coincident  with  the  presumption 
that  the  parties  intended  to  contract  with  reference  to  the  law 
of  the  place  of  payment  Sometimes,  however,  as  in  the  class 
of  cases  considered  post,  §  510h,  it  is  inconsistent  therewith; 
and,  when  that  is  the  case,  the  presumption  that  they  intended 
to  contract  with  reference  to  a  law  that  would  uphold  the  con- 
tract generally  overcomes  the  presumption  that  they  intended 
to  contract  with  reference  to  the  law  of  the  place  of  payment 
It  is  doubtless  essential  to  the  application  of  this  principle  that 
one  or  more  of  the  important  elements  of  the  contract,  or  signif- 
icant circumstances  of  the  transaction,  shall  have  had  their 
situs  at  the  place  whose  law  would  uphold  the  contract  It  is 
impossible  to  summarize  all  the  possible  combinations  of  facts 

that  the  bill  was  discounted  by  the  Georgia,   by   the   law  of   which  the 

drawer  at  a  rate  of  interest  usurious  discount  was  not  usurious.    Bank  of 

by  the  law  of  New  York,  where  the  Georgia  v.  Leicim,  45  Barb.  340. 
bill   was   drawn    and   discounted   in 
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and  circumstances  that  would  justify  the  application  of  this 
principle,  but  it  has  become  the  basis  of  the  well-established 
rule  stated  in  the  next  section. 

510]i.  When  contract  usurious  by  the  law  of  the  place  of  pay- 
ment, but  authorized  by  the  law  of  the  place  where  the  contract 
was  made. — The  application  of  the  principle  stated  ante,  § 
510d,  to  a  case  where  the  contract  was  usurious  by  the  law  of 
the  place  of  payment,  but  authorized  by  the  law  of  the  place 
where  the  contract  was  made,  would  subject  the  contract  to  the 
law  of  the  place  of  payment,  and  it  would  therefore,  under  that 
principle,  be  declared  usurious;  but  in  this  clas^  of  cases  the 
principle  stated  in  the  last  section,  namely,  that  the  parties 
are  presumed  to  have  contracted  with  reference  to  a  law  that 
would  uphold,  rather  than  one  that  would  invalidate,  their 
contract,  overcomes  the  presumption  that  they  intended  to  con- 
tract with  reference  to  the  law  of  the  place  of  payment;  and 
hence  it  is  a  well-established  prima  freie  rule  that  when  the 
contract  is  usurious  by  the  law  of  the  place  of  payment,  but 
valid  by  the  law  of  the  place  where  the  contract  was  made,  the 
lex  loci  contractile  will  govern  and  the  contract  will  be  up- 
held.^    The  converse  of  this  rule  is  that  stated  ante,  §  51  Of, 

1  The  principle  is  stated  in  lUiller  the  lex  lod  contractus  governs  with 
V.  Tiffany,  1  Wall.  298,  17  L.  ed.  540,  respect  to  interest  and  usury,  with- 
thus:  "If  the  rate  of  interes*  be  out  reference  to  whether  it  will  up- 
higher  at  the  place  of  the  contract  hold  or  invalidate  the  contract.  This 
than  at  the  place  of  performance,  the  view  of  that  ease  was  taken  by  the 
parties  may  lawfully  contract  in  that  Alabama  supreme  court  in  Hanrick 
ease  also  for  the  higher  rate."  The  v.  Andrews,  9  Port.  (Ala.)  9;  but 
<!Ourt  here  clearly  uses  "place  of  per-  the  point  is,  perhaps,  not  very  im- 
formance"  as  equivalent  to  "place  of  portant  except  as  a,  matter  of  judi- 
payment."  The  principle  is  usually  cial  history,  since  the  principle,  as 
traced  back  to  the  case  of  Depau  v.  stated  in  Miller  v.  Tiffany,  is  sup- 
Humphreys,  8  Mart.  N.  S.  1,  though  ported  by  the  overwhelming  weight 
an  examination  of  the  opinion  in  of  authority.  The  rule,  substantially 
that  case  suggests  a  serious  doubt  in  the  form  stated  above,  is  sup- 
whether  the  court  did  not  mean  to  ported  by  the  following  cases :  Tilden 
annoimce  the  general  doctrine  that  v.  Blair,  21  Wall.  241,  22  L.  ed.  632; 
Vol.  II.  CoNFL.  or  Laws — 76. 
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namely,  that  when  the  contract  is  usurious  by  the  lex  loci  con- 
tractus, but  lawful  by  the  lex  loci  solutionis,  the  latter  will 
govern  and  the  contract  will  be  upheld.  The  latter  rule  is 
sometimes  referred  to  one  presumption  and  sometimes  to  the 
other.  The  effect  of  these  two  complementary  rules  has  been 
embodied  in  a  single  statement  to  the  effect  that  when  the 
rate  of  interest  at  the  place  of  contract  differs  from  the  rate 
at  the  place  of  payment,  the  parties  may  lawfully  contract  for 

Brown  v.  American  Finance   Go.  31  3S  Barb.  352;  Whitehead  v.  Heiden- 

Fed.    1-16;    Fitch   v.   Renter,    1    Biss.  heimer,  57  App.  Div.  590,  68  N.  Y. 

337,  Fed.  Cas.  No.  4,836;  Sturdivant  Supp.  704;   lioelofson  v.  Atwater,  1 

V.  Memphis  Nat.  Bank,  9  C.  C.  A.  Disney     (Ohio)      346,     Affirming    2 

256,  23  U.  S.  App.  300,  60  Fed.  730;  Handy   (Ohio)    19;  Kilgore  v.  Demf- 

Glover   v.   Equitable   Mortg.   Co.   31  sey,   25   t^hio   St.   413,   18  Am.  Rep. 

C.  C.  A.  105,  59  U.  S.  App.  151,  87  306;  British  American  Mortg.  Co.  v. 

Fed.    518;    Providence    County    Sav.  Bates,   58  S.   C.  551,  36  S.  E.  917; 

Bank  v.  Frost,  8  Ben.  293,  Fed.  Cas.  Bolton  v.  Street,  3  Coldw.  31;  Mcli- 

No.  11,453;  American  Freehold  Land  ardson  v.  Brown,   9   Baxt.  242.     In 

Mortg.  Co.  v.  Sewell,  92  Ala.  168,  13  New  England  Mortg.   Secur.   Co.  v. 

L.  R.  A.  299,  9  So.  143;  Whitlook  v.  McLaughlin,  87  Ga.  1,  13  S.  E.  81. 

Cohn    (Ark.)    80   S.  W.   141;   Eccles  the  mortgage  expressly  provided  that 

V.    Herrick,    15    Colo.    App.    350,    62  the  contract  was  to  be  construed  by 

Pac.   1040;    McKay  v.  Belknap  Sav.  the  laws   of  Georgia,   where  it  was 

Bank,    27     Colo.    50,    59     Pac.     745;  maas  and  where  the  mortgaged  land 

Raines  v.  American  Freehold  Mortg.  was   situated. 

Co.  94  Ga.  699,  20  S.  E.  10;  Jackson       In  most  of  the  foregoing  cases  the 

V.  American  Mortg.  Co.  88  Ga.  756,  presumption  that  the  parties  intend- 

15   S.    E.   812;    Stansell   v.    Georgia  ed  to  contract  with  reference  to  the 

Loan  &  T.  Co.  96  Ga.  227,  22  S.  E.  lece   loci   contractus    was    aided    by 

898;   Underwood  v.  American  Mortg.  other    circumstances    than   the   mere 

Co.  97  Ga.  238,  24  S.  E.  847;   Eill  fact  that  that  law  would  uphold  the 

V.  American  Freehold  Co.  99  Ga.  87,  contract,  while  the  lex  loci  solutionis 

24   S.   E.   848 ;    Taylor   v.   American  would   invalidate   it  for   usury.     In 

Freehold   Land   Mortg.    Co.   106   Ga.  many  of  them,  for  instance,  the  con- 

238,  32  S.  E.  153;  Engler  v.  Ellis,  16  tract   was     secured   by   a.    mortgage 

Ind.  475;   Pancoast  v.  Travelers  Ins.  upon   real   property   situated  at  the 

Co.  79  Ind.  172;  Butters  v.  Olds,  11  place  where  the  contract  was  made, 

Iowa,  1;  Davis  v.  Tandy  (Mo.  App.)  and  the  borrower  was  a  resident  of 

81    S.  W.  457;    Wayne   County  Sav.  that  state;   but  while  these  circum- 

Bank  v.  Low,  81  N.  Y.  566,  37  Am.  stances  may  have  been  regarded  as 

Rep.  533;  Sheldon  v.  Haxtun,  91  N.  of  more  or  less  importance  on  the 

Y.   124;   City  Sav.  Bank  v.  Bidwell,  point,  the  decisions  rest  mainly  upon 

26  Barb.  325;  Balme   v.  Wombough,  the  rule  of  the  text,  and  it  cannot 
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either  rate.*  The  suggestion  made  at  the  close  of  ante,  §  510f, 
with  reference  to  the  character  of  the  contract  of  the  drawer 
or  indorser  of  a  bill  or  note,  as  affecting  the  application  of  the 
rule  there  stated,  is  equally  applicable  to  the  rule  stated  in  this 
section. 

The  New  York  courts  have  created  an  apparent  exception 
to  the  rule  of  this  section  by  refusing  to  apply  it  as  against  an 
accommodation  party  to  a  bill  or  note  dated  and  signed  by  him 
in  the  state  in  which  it  was,  by  its  terms,  payable,  but  negoti- 
ated by  the  accommodated  party  in  another  state  at  a  rate  of 
discount  lawful  there,  but  usurious  according  to  the  law  of 
the  former  state.  ^  These  decisions,  however,  proceed  upon  the 
assumption  that  the  accommodation  party  did  not  authorize 
the  use  of  the  paper  outside  of  the  state  in  which  he  signed 
it,  which  was  also  the  place  of  payment.  It  will  be  observed 
that  this  assumption  introduces  a  new  element  which  tends  to 
rebut  the  presumption  upon  which  the  rule  rests,  since,  upon 

be  said  that  they  would  have  been  ring  the  penalties  of  usury.'  The  con- 
different  if  the  rule  had  not  been  verse  of  this  proposition  is  also  well 
aided  by  other  circumstances.  settled.  If  the  rate  of  interest  be 
2  Substantially  such  form  of  state-  higher  at  the  place  of  the  contract 
ment  is  adopted  in  Cromnxll  v.  Sac  than  at  the  place  of  performance, 
County,  96  U.  S.  51,  24  L.  ed.  681;  the  parties  may  lawfully  contract  in 
Arnold  v.  Potter,  22  Iowa,  194;  that  case  also  for  the  higher  rate." 
Smith  V.  Parsons,  55  Minn.  520,  57  Both  rules  are  stated  to  be  subject 
N.  W.  311 ;  Townsend  v.  Biley,  46  N.  to  the  qualification  that  the  parties 
H.  300.  The  two  complementary  act  in  good  faith,  and  that  the  form 
rules  are  thus  stated  in  Miller  v.  of  the  transaction  is  not  adopted  to 
Tiffany,  1  Wall.  298,  17  L.  ed.  540:  disguise  its  real  character. 
"'The  general  principle  in  relation  to  s  Jewell  v.  Wright,  30  N.  Y.  259, 
contracts  made  in  one  place  to  be  86  Am.  Dec.  372;  Dickinson  v.  Ed- 
performed  in  another  is  well  settled,  wards,  77  N.  Y.  573,  33  Am.  Rep. 
They  are  to  be  governed  by  the  law  671.  These  cases  are  distinguished 
of  the  place  of  performance,  and,  if  substantially  in  the  way  suggested 
the  interest  allowed  by  the  law  of  in  the  text  in  Wayne  County  Sav. 
the  place  of  performance  is  higher  Bank  v.  Loic,  81  N.  Y.  566,  37  Am. 
than  that  permitted  at  the  place  of  I?ep.  533,  which  applied  the  rule  of 
contract,  the  parties  may  stipulate  the  text. 
:or  the  higher  interest  without  incur- 
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this  assumption,  the  only  fact  which  can  form  the  basis  of 
any  pret^umption  as  to  the  intention  of  the  accommodation  par- 
ty is  that  the  instrument  was  payable  in  the  state  ■where  he 
signed  it;  and  the  inference  from  that  fact  alone  is  that  he 
intended  to  contract  with  reference  to  the  law  of  that  state, 
though  technically  and  strictly  his  contract  was  made  when 
the  paper  was  negotiated  in  the  other  state.  These  cases,  there- 
fore, do  not  come  within  the  rule  because  they  do  not  come 
within  the  reason  of  the  rule.  They  illustrate  admirably  two 
points :  First,  that  the  rule  is  based  on  the  presumed  intention 
of  the  parties;  and  second,  that  it  is  a  prima  facie  role  only, 
liable  to  be  defeated  when  an  additional  circumstance  appears 
that  rebuts  the  presumption  upon  which  it  rests.* 

610i.  When  contract  lawful  by  lex  domicilii,  but  usurious  by 
lex  loci  contractus  and  lex  loci  solutionis. — The  principle  stated 
ante,  §  510g,  may,  undoubtedly,  under  some  circumstances,  be 
applied  so  as  to  uphold  a  contract  valid  by  the  law  of  the  resi- 
dence of  one  or  both  parties,  though  usurious  by  both  lex  loci 
contractus  and  lex  loci  solutionis.^ 

510j.  Effect  of  other  circumstances  upon  foregoing  rules,  gen- 
erally.— The  subordinate  principles  and  rules,  stated  in  the 
foregoing  sections,  that  have  been  formulated  for  the  purpose 
of  ascertaining  the  unexpressed  intention  of  the  parties,  rest- 
ing as  they  do  upon  presumptions  based  upon  some  important 
features  of  the  contract  or  circumstances  of  the  transaction, 
may  be  aided  or  defeated  by  other  circumstances.     These  cir- 

<  These    points    are    also    clearly  638 ;     American    Freehold    Land    <& 

brought  out  in  Commercial  Bank  v.  Mortg.  Co.  v.  Jefferson,  69  Miss.  770, 

Auze,  74  Miss.  609,  21  So.  754.  30   Am.    St.   Rep.   587,   12   So.  464; 

1  See     American    Freehold     Land  Scott  v.   I'erlee,  39  Ohio  St.  63,  48 

ilorlg.    Co.    V.   Sewell,   92   Ala.    163,  Am.  Rep.  421;   Dugan  v.  Lewis,  79 

13  L.  R.  A.  299,  9  So.  143;   Arnold  Tex.  246,  12  L.  R,  A.  93,  23  Am.  St. 

V.  Potter,  22  Iowa,  194;   Pancoast  v.  Rep.  332,  14  S.  W.  1024,  and  note  62 

Travelers  Ins.  Co.  79  Ind.  172;  Mott  1.   K.  A.  33,  49. 
V.  Rowland,  85  Mich.  561,  48  N.  W. 
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cumstances  are  of  such  great  variety,  and  susceptible  of  so 
many  possible  combinations,  that  it  is  impossible  to  summarize 
them  or  to  state  the  exact  degree  of  importance  attached  to 
each  particular  circumstance.  Indeed,  their  importance  va- 
ries according  to  the  combinations  in  which  they  appear.  There 
are,  however,  certain  facts  and  circumstances,  other  than  those 
which  have  become  the  basis  of  the  formulated  rules  above  re- 
ferred to,  that  have  occurred  so  frequently  that  it  is  necessary 
to  refer  to  them  and  to  point  out,  so  far  as  possible,  the  degi-ee 
of  importance  that  has  been  attached  to  them,  and  their  ef- 
fect to  aid  or  defeat  the  application  of  the  prima  facie  rules 
above  stated. 

510k.  When  loans  secured  by  a  mortgage  upon  real  property. 
— While  there  are  some  intimations  and,  perhaps,  a  few  deci- 
sions^ to  the  effect  that  the  question  of  usury,  so  far  as  it  af- 
fects the  validity  of  a  mortgage  upon  real  property,  is  to  be  de- 
termined by  the  lex  rei  sitoe,  the  overwhelming  weight  of  au- 
thority, both  express  and  implied,  is  to  the  effect  that  the 
question  as  affecting  the  validity  of  the  mortgage  is  to  be  de- 
termined by  the  same  law  that  governs  the  personal  obliga- 
tion.^ The  fact,  however,  that  the  loan  is  secured  by  a  mort- 
gage on  real  property  has  been  allowed  various  degrees  of  im- 

iMoriim  v.  Johnson,  84  Ga.  481,  8  Mcllwaine  v.  Ellington,  55  L.  E..  A. 

L.  E.  A.  170,  10  S.  E.  1092;  People's  933,  49  C.  C.  A.  446,  HI   Fed.  578, 

BUg.  Loan  &  Sav.  Asso.  v.  Kidder,  Overruling  96  Fed.  62,  775;  Newman 

9  Kan.  App.  385,  58  Pac.  798;  Mero-  v.  Kershaw,  10  Wis.  333,  and  other 

ney  v.  Atlanta  Bldg.  &  L.  Asso.  116  cases;    and    has    been   assumed    and 

N.  C.  882,  47  Am.  St.  Rep.  841,  21  acted  upon  by  nearly  all  the  cases 

S.  E.  924;  Faison  v.  Grandy,  128  N.  that  have  dealt  with  the  question  as 

U.  438,  83  Am.  St.  Rep.  693,  38  S.  to  the  governing  law  in  respect  to 

E.  897;  Mcllwaine  v.  Iseley,  96  Fed.  usury  in  case  of  a  loan  secured  by 

62,  775,  Overruled  by  Mcllwaine  v.  a    mortgage     upon     real     property. 

Ellington,  55  L.  R.  A.  933,  49  C.  C.  With  a  very  few  exceptions,  which 

A.  446,   111   Fed.   578.     See   note  to  are  now  discredited,  the  cases  have 

oj  L.  R  A.  933.  applied  the  principles   applicable  to 

2  This  principle  has  been  expressly  the  personal  obligation,  treating  the 

declared  and  explained  in  DeWolf  v.  location   of  the  mortgaged  premises 

Johnson,  10  Wheat.  383,  6  L.  ed.  347 ;  merely  as  a  circumstance  of  more  or 
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portance  in  determining  what  law  governs  the  personal  obli- 
gation ;  in  other  words,  in  ascertaining  the  real  intention  of  the 
parties  in  this  respect  or  in  testing  their  good  faith.  In  few, 
if  any,  of  the  cases,  however,  excluding  those  which  apply  the 
lex  rei  sitw,  as  such,  has  the  mere  fact  as  to  the  location  of  the 
mortgaged  property,  unaided  by  other  circumstances  indicating 
an  intention  to  contract  with  reference  to  the  law  of  the  place 
where  the  mortgaged  property  is  situated,  been  allowed  to  de- 
feat the  operation  of  the  i^rima  facie  rules  stated  in  the  fore- 
going paragTaphs;  and,  as  shown  by  the  cases  cited  in  support 
of  those  rules,  they  have  often  been  applied  with  the  result 
of  subjecting  the  contract  to  the  law  of  a  place  other  than  that 
where  the  property  is  situated.  While,  as  shown  -post,  §  510p, 
the  law  of  the  state  in  which  the  mortgaged  property  was  sit- 
uated has  often  been  applied  to  loans  by  foreign  building  and 
loan  associations,  notwithstanding  that  the  application  of  the 
rule  stated  ante,  §  510f,  would  have  made  the  law  of  the  domi- 
cil  of  the  association  the  governing  law,  the  decisions  rest  up- 
on the  ground  that  the  parties  did  not  act  in  good  faith,  but 
for  the  purpose  of  evading  the  law  of  the  real  situs  of  the  con- 
tract; and  the  location  of  the  mortgaged  property  was  but  one 
of  the  circumstances  that  influenced  the  decision  upon  that 
point. 

5101.  Place  where  money  is  to  be  used. — If,  as  assumed  ante, 
§  510a,  the  general  principle  deducible  from  the  cases  is  that 
the  intention  of  the  parties  is  to  be  consulted,  and,  provided 
they  acted  in  good  faith  and  not  evasively,  is  to  be  given  ef- 
fect, in  ascertaining  the  governing  law.  Dr.  Wharton  went  too 
far  in  ante,  §§  508-510,  if  he  intended  to  lay  it  down  as  an  ab- 
solute rule,  not  dependent  upon  the  expressed  or  presumed  in- 
tention of  the  parties,  that  the  law  of  the  place  where  the  money 

less   importance,  but  not  as  a  con-   For  a  full  discussion  of  this  subject, 
trolling  circumstance,  as  it  wovild  be   see  note  to  55  L.  R.  A.  933. 
If  the  lex  rei  si  tee,  as  such,  governed. 
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is  used  is  the  governing  law  with  respect  to  usury.  Even  if  he 
merely  intended  to  announce  a  prima  facie  rule  based  upon  tho 
presumed  intention  of  tlie  parties,  he  gave  greater  effect  to  the 
place  where  the  money  is  to  be  used,  as  a  circumstance  illustrat- 
ing the  intention  of  the  parties,  than  the  courts  have  generally 
conceded  to  it.  Most,  at  least,  of  the  cases  which  he  cites  in 
support  of  his  position,  while  they  may  have  regarded  the 
place  where  the  money  was  to  be  used  as  an  important  circum- 
stance, do  not  appear  to  have  regarded  it  as  necessarily  conclu- 
sive. Some  of  them,  while  applying  the  law  of  the  place  where 
the  money  was  used,  expressly  refer  the  decision  to  the  prin- 
ciple that  the  parties  are  presumed  to  have  intended  to  contract 
with  reference  to  a  law  that  would  uphold,  rather  than  one 
that  would  invalidate,  their  contract.^  Dr.  Wharton's  posi- 
tion on  this  point  has  been  referred  to,  with  approval,  in  a 
number  of  eases,  but  these  cases  also  seem  to  have  regarded 
the  fact  that  the  money  was  to  be  used  at  a  certain  place  and 
for  a  certain  purpose  as  but  one  of  many  circumstEiuces  bear- 
ing upon  the  intention  of  the  parties,  and  not  of  itself  as  a 
controlling  circumstance ;  and  the  decisions,  or  some  of  them  at 
least,  are  clearly  referable  to  the  principles  stated  in  the  pre- 
vious sections.^  Most  of  the  cases  seem  to  have  paid  but  lit- 
tle attention  to  the  place  where  the  money  was  to  be  used,  even 

iFitch  V.  Remer,  1  Bias.  337,  Fed.  though  the  fact  that  the  money  was 

Cas.  No.  4,836;  Arnold  v.  Potter,  22  to  be   used  at  the   place  where  the 

Iowa,   194;    Kilgore  v.  Dempsey,  25  contract  was  executed  was  regarded 

Ohio  St.  413,  18  Am.  Rep.  306.  as    strengthening    the     presumption 

2New  England  Mortg.   Secur.   Go.  based  on  the  fact  that  the  contract 

V.  Voder,  28  Fed.  265;  Thompson  v.  was  valid  by  the  lex  looi  contractus, 

Edwards,  85  Ind.  414;  National  Mut.  but   usurious   by   the   lex   loci   solu- 

Bldg.  <£  L.  Asso.  v.  Burch,  124  Mich,  tionis.     The  main  ground  of  the  de- 

57,  83  Am.  St.  Rep.  311,  82  N.  W.  cisions    in    the    last    two     cases,    as 

837;  Meroney  v.  Atlatita  Bldg.  d  L.  pointed   out  post,   §    510p,    is    that 

Asso.  116  N.  C.  882,  47  Am.  St.  Rep.  the   foreign  building  and  loan  asso- 

841,  21  S.  E.  924.     The  decisions  in  ciation  had  localized  its  business  in 

the  first  two  eases  are  clearly  refer-  the  state  of  the  borrower's  residence, 
sble  to  the  rule  stated  ante,  §  510h, 
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as  a  circumstaiu'i'  bearing  upon  the  intention  of  the  parties. 
Few  of  them  make  any  reference  to  it,  or  show,  escept  by  in- 
ference, where  the  money  was  to  be  used.  This  fact  suggests 
that,  in  any  event,  a  rule  based  upon  the  place  where  the  money 
is  to  be  used  could  have  but  a  limited  operation,  because  the 
use  to  which  the  borrower  intends  to  devote  the  proceeds  of 
the  loan  is  ordinarily  no  part  of  the  contract,  and  generally  no 
concern  of  the  lender. 

SlOm.  Place  where  the  consideration  is  advanced  and  received. 
— The  doctrine  that  the  law  of  the  situs  of  the  consideration 
governs  with  respect  to  usury,  irrespective  of  the  intention  of  the 
parties,  has  been  incidentally  alluded  to  ante,  §  510a.  While, 
as  shown  in  that  section,  but  little  support  for  the  doctrine  is 
found  in  the  adjudicated  cases,  the  place  where  the  considera- 
tion was  advanced  and  received  has  sometimes  been  alluded  to 
as  a  circumstance  of  more  or  less  importance  in  connection  with 
other  circumstances  bearing  upon  the  question  what  law  gov- 
erns,^ though  it  has  seldom  been  regarded  as  of  itself  control- 
ling upon  that  point. 

510n.  When  contract  usurious  by  both  lex  loci  contractus  and 
lex  loci  solutionis. — There  is  an  exception  to  the  general  princi- 
ple stated  ante,  §  510a,  when  the  contract  is  usurious  both  by 
the  lex  loci  contractus  and  lex  loci  solutionis  and  there  are  no 
circumstances  from  which  a  bona  fide  intention  to  contract  with 
reference  to  the  law  of  a  third  place  can  be  inferred.  In 
such  case,  according  to  the  weight  of  authority,  the  question 
ceases  to  be  one  as  to  the  intention  of  the  parties,  since  the  in- 
tention, so  far  as  it  can  be  inferred  from  the  contract,  is  not 
to  contract  with  reference  to  either  law;  and  the  case  therefore 

iSecond    'Nat.    Bank    v.    Smoot,    2  Pratt  v.  Adams,  7  Paige,  615;  Mur- 

MacArth.    371 ;    Martin   v.   Johnson,  phy  v.  State,  3  Head,  250. 

8d  Ga.  481,  8  L.  R.  A.  170,  10  S.  E.  See    also    Akers    v.    Dem(md,   103 

10112 ;  Brown  V.  Neoitt,  27  Miss.  801 ;  Mass.  318,  ante,  §  510a,  note  6. 
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falls  within  the  principle  that  the  lex  loci  contractus  governs  as 
to  the  validity  of  a  contract  in  the  absence  of  circumstances 
indicating  a  contrary  intention.  This  principle,  it  "will  be  ob- 
served, is  not  dependent  upon  the  presumed  intention  of  the 
parties,  and  may  therefore  operate  although  the  circumstances 
negative  an  intention  to  contract  with  reference  to,  or  at  least 
in  conformity  with,  the  law  of  either  place.  The  rulie  is  there- 
fore well  established  that  when  the  contract  is  usurious  by  both 
the  lex  loci  contractus  and  lex  loci  solutionis,  the  consequences 
of  usury  are  to  be  determined  by  the  lex  loci  contractus  rath- 
er than  by  the  lex  loci  solutionis.^  As  vsdll  be  shown  in  a 
subsequent  section,^  however,  it  has  been  held  in  South  Caro- 
lina that  when  the  contract  is  usurious  by  both  lex  loci  con- 
tractus and  lex  fori,  the  consequences  of  usury,  so  far  as  they 
affect  the  amount  of  the  recovery,  are  to  be  determined  by 
the  lex  fori. 

510o.  ftualification  as  to  good  faith. — The  principles  and 
rules  above  stated,  resting  upon  the  intention  of  the  parties 
as  expressed  in  the  contract  or  inferred  from  the  circumstances 
of  the  transaction,  are,  as  already  stated,  subject  to  the  qual- 
ification that  the  parties  acted  in  good  faith,  and  that  the  form 
I  of  the  transaction  was  not  adopted  to  disguise  its  real  char- 
acter. The  question  as  to  good  faith  is  to  be  determined  in 
view  of  all  the  circumstances  of  the  particular  case.  The  pur- 
pose of  the  test  as  to  the  good  faith  of  the  parties,  however,  is 
to  ascertain  their  intention  as  to  the  real  situs  of  the  contract, 
and  to  discover  the  law  to  which  they  really  had  reference.    As- 

^Andrews  v.  Pond,  13  Pet.  65,  10  New  England  Mortg.   Secur.   Co.   11 

L.   ed.   61;    Heath   v.    Griswold,    18  Neb.  487,  9  N.  W.  650;  JosZire  v.  JlfiZ- 

Blatchf.  555,  5  Fed.  573;   Adams  v.  ler,  14  Neb.  91,  15  N.  W.  214;  Bas- 

Rolertson,  37  III.  45;   Miai  v.  Madi-  com  v.  Zediker,  48  Neb.  380,  67  N. 

son  Ins.  Go.  11  Ind.  117;  Butler  v.  W.  148;  Craven  v.  Atlantic  &  N.  C. 

Myer,  17  Ind.  77;  ArnoU  v.  Potter,  R.  Co.  77  N.  C.  289;  Kelsey  v.  Skid- 

22  Iowa,  194;  Davis  v.  Tandy    (Mo.  more,  2  Ohio  C.  C.  219. 
App.)    81    S.   W.   457;    Olmstead   v.        2Post,  §  511c. 
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suming  that  their  real,  bona  fide  intention  was  to  fix  the  situs 
of  the  contract  at  a  certain  place  which  has  a  natural  and 
vital  connection  with  the  transaction,  the  fact  that  they  were 
actuated  in  so  doing  by  an  intention  to  obtain  a  higher  rate 
of  interest  than  is  allowable  by  the  law  of  the  situs  of  some  of 
the  other  elements  of  the  transaction  does  not  prevent  the  ap- 
plication of  the  law  allowing  the  higher  rate.*  As  is  shown  in 
the  next  section,  the  application  of  the  general  principles  and 
rules,  resting  upon  the  expressed  or  presvmied  intention  of  the 
parties,  to  loans  by  foreign  building  and  loan  associations  has 
often  been  defeated  upon  the  ground  that  parties  did  not  act 
in  good  faith,  but  evasively;  in  other  words,  that  the  place 
whose  law  they  attempted  to  designate  was  not  the  real  situs  of 
the  contract. 

510p.  Contracts  of  foreign  building  and  loan  association. — 
Contracts  of  foreign  building  and  loan  associations  are,  of 
course,  subject  to  the  same  general  principles  as  other  classes 
of  contracts ;  but  they  possess  certain  features  peculiar  to  them 
as  a  class,  affecting  the  application  of  those  principles,  and 
for  that  reason  it  is  desirable  to  consider  them  separately.  The 
apparent  conflict  between  the  decisions  dealing  with  this  class 
of  contracts  seems  to  be  due,  not  to  any  difference  of  opinion 
as  to  the  soundness  of  the  general  principle  that  the  bona  fide 
intention  of  the  parties  is  to  be  consulted  and  given  effect,  nor 
even  as  to  the  general  soundness  of  the  subordinate  principles 
and  rules  that  have  been  formulated  for  the  purpose  of  ascer- 
taining the  unexpressed  intention  of  the  parties,  but  to  a  dif- 
ference of  opinion  respecting  the  application  of  the  same,  aris- 
ing in  part  from  the  varying  emphasis  laid  by  the  different 
courts  upon  certain  circumstances  as  affecting  the  real  intention 
of  the  parties,  and  in  part  from  a  difference  in  the  circum- 

iUnited  States  Sav.  &  Loan  Go.  v.  Sledge,  45  Fed.  743;  Goodrioh  v.  Wilr 
Sarris,    113    Fed.    27;    ^'anyleet    v.    Hams,  50  Ga.  426. 
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stances  themselves.  Eliminating,  for  a  moment,  the  question 
as  to  the  good  faith  of  the  parties,  and  the  circumstances  es- 
pecially bearing  upon  that  point,  these  cases  have  usually  pre- 
sented a  state  of  facts  which,  in  its  main  features,  is  substan- 
tially as  follows :  A  note  or  bond  payable  at  the  home  office  of 
the  association,  made  by  a  resident  of  another  state  (the  fo- 
rum) and  secured  by  a  mortgage  upon  real  property  in  the 
latter  state;  a  contract  authorized  by  the  law  of  the  domicil 
of  the  association,  but  usurious  by  the  law  of  the  other  state ; 
in  some  cases  the  contract  has  been  regarded  as  made  (i.  e.j 
consummated)  in  one  state,  and  sometimes  in  the  other;  in 
some  cases  the  contract  expressly  stipulated  that  it  was  made 
with  reference  to  the  law  of  the  state  where  the  association  was 
domiciled,  and  in  others  there  was  no  express  stipulation  on 
the  point.  Other  circumstances  are  sometimes  mentioned,  but 
the  foregoing  are  those  upon  which  the  decisions  have  usually 
turned.  Disregarding  the  question  as  to  good  faith,  it  will  be 
observed  that  the  foregoing  facts,  even  after  eliminating  the 
express  stipulation  as  to  the  governing  law,  and  assuming  that 
the  contract  was  made  in  the  state  of  the  borrower's  residence, 
present  a  case  falling  within  the  operation  of  the  principles 
and  rules  stated  antSj  §§  510f  and  510g,  and  therefore  gov- 
erned by  the  law  of  the  place  of  payment,  which  is  the  law  of 
the  domicil  of  the  association ;  and,  by  the  application  of  these 
principles,  it  has  been  held,  in  a  large  number  of  cases,  upon  a 
state  of  facts  substantially  like  those  above  outlined,  that  the 
contract  was  governed  by  the  law  of  the  domicil  of  the  associa- 
tion (lex  loci  solutionis),  and,  being  authorized  by  that  law, 
would  be  upheld,  notwithstanding  it  would  be  usurious  tested 
by  the  law  of  the  state  where  the  borrower  resided  and  where 
the  mortgaged  property  was  situated,  which  was  also  the 
forum.  ^     Some  of  these  cases  expressly  consider  the  question 

^Bedford  v.   Eastern  Bldg.   &  L.  Asso.  181  U.  S.  227,  45  L.  ed.  834,  21 
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of  good  faith,  and  all  of  them,  of  course,  impliedly  negative  the 
imputation  of  bad  faith  upon  the  state  of  facts  assumed. 

In  a  large  number  of  eases,  however,  the  courts  have  refused 
to  apply  the  law  of  the  domicil  of  the  association,  and  have  ap- 
plied the  local  law  (i.  e.,  the  law  of  the  state  of  the  borrower's 

Sup.  Ct.  Eep.  597;  Building  S  L.  764,  50  Atl.  308;  Equitable  Bldg.  & 
Asso.  V.  Logan,  14  C.  C.  A.  133,  30  L.  Asso.  v.  Vance,  49  S.  C.  402,  27 
U.  S.  App.  163,  66  Fed.  827;  An-  S.  E.  274,  388,  29  S.  E.  204;  Aloore  v. 
druss  V.  People's  Bldg.  Loan  &  Sav.  Southern  Mut.  Bldg.  &  L.  Asso.  50 
Asso.  36  C.  C.  A.  336,  94  Fed.  575;  S.  C.  93,  27  S.  E.  543;  Equitable 
Uygeit  v.  Vermont  Loan  &  T.  Go.  37  Bldg.  &  L.  Asso.  v.  Hodman,  50  S.  0. 
0.  C.  A.  389,  94  Fed.  913,  Affirming  303,  27  S.  E.  692;  Turner  v.  Jntcr- 
89  Fed.  123;  Mcllwaine  v.  Elling-  state  Bldg.  &  L.  Asso.  51  S.  C.  33, 
ton,  55  L.  R.  A.  933,  49  0.  C.  A.  445,  27  S.  E.  947;  Pollock  v.  Carolina 
111  Fed.  578;  Hieronymous  v.  'New  Interstate  Bldg.  <£-  L.  Asso.  51  S.  C. 
York  Nat.  Bldg.  &  L.  Asso.  101  Fed.  420,  64  Am.  St.  Rep.  683,  29  S.  E. 
12;  Manship  v.  Neic  South  Bldg.  &  77;  Interstate  Bldg.  &  L.  Asso.  \. 
L.  Asso.  110  Fed.  845;  United  States  Powell,  55  S.  C.  316,  33  S.  E.  355; 
Sav.  tC-  Loan  Go.  v.  Harris,  113  Fed.  Golumhian  Bldg.  &  L.  Asso.  v.  Rice 
27;  Gale  v.  Southern  Bldg.  d  L.  (S.  C.)  47  S.  E.  63;  Pioneer  Sav.  & 
Asso.  117  Fed.  732;  Pacific  States  L.  Go.  v.  Gannon,  96  Tenn.  599,  33 
Sav.  Loan  &  Bldg.  Go.  v.  Green,  59  I-.  R.  A.  112,  36  S.  W.  386;  United 
C.  C.  A.  167,  123  Fed.  43;  Lewis  v.  States  Sav.  d  L.  Go.  y.  Miller  (Tenn. 
Glark,  129  Fed.  570;  Pioneer  Sav.  &  Cli.  App.)  47  S.  W.  17,  Affirmed  by 
L.  Go.  V.  Nonnemacher,  127  Ala.  521,  Supreme  Court;  National  Mut.  Bldg. 
30  So.  79;  Hayes  v.  Southern  Home  <i  L.  Asso.  v.  Ashworth,  91  Va.  706, 
Bldg.  &  L.  Asso.  124  Ala.  663,  82  22  S.  E.  521;  Nickels  v.  People's 
Am.  St.  Rep.  216,  26  So.  527;  Bar-  Bldg.  Loam  &  Sav.  Asso.  93  Va.  380, 
rett  V.  Gentral  Bldg.  £  L.  Asso.  130  25  S.  E.  8;  Ware  v.  Bankers  Loam,  & 
Ala,  294,  30  So.  347;  Farmers  Sav.  Invest.  Go.  95  Va.  680,  64  Am.  St. 
c£-  Bldg.  &  L.  Asso.  v,  Kent,  131  Ala.  Rep.  826,  29  S.  E.  744;  People's  Bldg. 
246,  30  So.  874;  Russell  v.  Pierce,  Loan  &  Sav.  Asso.  v.  Tinsley,  96  Va. 
121  Mich.  208,  80  N.  W.  118;  Phelps  322,  31  S.  E,  508, 
V.  American  Sav.  &  L.  Asso.  121  Barry  v.  Snowden,  106  Fed.  571; 
Mich.  343,  80  N.  W.  120;  Home  Sav.  MacMurray  v,  Gosney,  106  Fed,  11; 
<£•  L.  Asso.  V.  Mason,  127  Mich.  676,  and  Nealv. New  Orleans  Loan,  Bldg.  £ 
87  N.  W.  74;  Monier  v.  Glarke  (N,  Sav.  Asso.  100  Tenn.  607,  46  S.  W. 
M.)  75  Pac.  35;  United  States  Sav.  755,  though  not  involving  the  ques- 
<f:  L.  Go.  V.  Shain,  8  N,  D,  136,  77  tion  of  usury,  also  sustain  the  prir- 
N,  W.  1006;  Bennett  Y.  Eastern  Bldg.  ciple  applied  in  tlie  foregoing  cases. 
rf  L.  Asso.  177  Pa,  233,  34  L.  R.  A,  In  Farmers  &  U.  Sav.  Co.  v.  Ba- 
595,  55  Am,  St,  Rep.  723,  35  Atl.  zore,  67  Ark,  252,  54  S.  V/.  339,  the 
684;  People's  Bldg.  Loan  &  8.  Asso.  decision  applying  the  law  of  the 
V,  Berlin,  201  Pa,  1,  88  Am,  St,  Rep.   domicil  of  the  nssofintion  is  formal 
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residence,  of  the  location  of  the  mortgaged  property,  and  of  the 
forum),  upon  the  ground  that  the  parties  acted  in  bad  faith 
and  for  the  purpose  of  evading  the  local  law,  notwithstanding 
that  the  contract  was,  by  its  terms,  payable  at  the  domicil  of 
the  association,  and,  in  some  instances,  expressly  stipulated 
that  it  was  made  with  reference  to  the  law  of  such  domicil; 
and  notwithstanding  that  by  the  local  law  the  contract  was 
usurious^  whereas  by  the  law  of  the  domicil  of  the  association 
it  was  perfectly  valid.''     When  the  cases  are  examined  with 

ly  put  upon  the  ground  that  the  con-  U.  S.  635,  48  L.  ed.  823,  24  Sup.  Ct. 

tract  was  made  there,  though  it  was  Rep.  532),  the  decision  of  the  latter 

also  in  fact  payable  there.    The  con-  court   is    merely   to   the    effect   that 

tracts  involved  in  some  of  the  other  the   decision  of  the   former   did  not 

cases  above  cited  may  have  been  re-  violate  the  Federal  Constitvition,  and 

garded  as  consummated  at  the  domi-  there   was   therefovp  no   decision  by 

cil    of   the   association,   but   the   de-  the    latter    court    upon    the    general 

eisiona  mainly  rest  upon  the  ground  question     as     to     ^^■ll^t     law     should 

that    the    contract    was    payable    at  govern. 

such    domicil,    and    would    doubtless  iFalls  v.  United  States  Sav.  Loan 

have  been  the  same  even  if  the  eon-  £  Bldg.  Asso.  97  Ala.  417,  24  L.  R. 

tract  had  been  regarded  as  consum-  A.  174,  38  Am.  St.  Rep.  194.  13  So. 

mated  in  the  other  state.    In  a  num-  25;   Vermont  Loan  &  T.  Co.  v.  Hoff- 

ber  of  the  foregoing  eases  there  was  man,  5  Idaho,  376,  37  L.  R.  A.  50!), 

a  stipulation  to  the  effect  that  the  95  Am.   St.  Rep.   186,   49   Pac.   314; 

contract  was  made  with  reference  to,  Royal  Lown  Asso.  v.  Forter    (Kan.) 

and  was  to  be  governed  by,  the  law  75  Pac.  481:  Pryse  v.  People's  Bldg. 

of  the  domicil  of  the  association;  but  Loan  &   Sa/v.  Asso.   19   Ky.   L.   Rep. 

even   in   such   cases   the    decision   is  752,    41    S.    W.    574;    Loeknane    v. 

generally  made  without  reference  to  United  States  8av.    &    L.    Co.    103 

the  stipulation,  and  in  many  of  them  Ky.  265,  44  S.  W.  977 ;  United  States 

there  was  no  such  stipulation.  Sav.  &  L.  Asso.  v.  Colson,  21  Ky.  L. 

In   Carpenter  v.   Leuiis,   60   S.   C.  Rep.  12,  50  S.  W.  988 ;  United  States 

23,   38   S.   E.   244,  however,   the   de-  Sav.  &  L.  Asso.  v.  Scott,  98  Ky.  695, 

eision  applying  the  law  of  the  domi-  34  S.  W.  235;  National  Mut.  Bldg.  & 

oil    of   the   association   is    expressly  L.  Asso.  v.  Burch,  124  Mich.  57,  83 

based  upon  such  a  stipulation.  Am.    St.    Rep.   311,    82   N.   W.    837: 

While    the    decision    in    National  Shannon  v.  Georgia  State  Bldg.  &  Ii. 

Mut.  Bldg.  &  L.  Asso.  v.  Brahan,  80  Asso.  78  Miss.  955,  57  L.  R.  A.  800, 

Miss.  407,  57  L.   R.   A.   793,   31    So.  84  Am.  St.  Rep.  657,  30  So.  51 ;  Na- 

840,  which  is   opposed  to  the  cases  tional    Mut.    Bldg,    &    L.    Asso.    v. 

above    cited,    was    affirmed    by    the  Brahan,   80  Mis.'s.   407,   57   L.   R.   A. 

Unitod    States   Supreme   Court    (193  793,  31   So.   840.   Affirmed  in  193  U. 
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reference  to  the  particular  circumstances  which  induced  the 
courts  to  impute  had  faith  and  a  purpose  to  evade  the  local  law 
to  the  parties,  it  will  be  found  that,  while  each  case  depends, 
to  a  considerable  extent,  upon  its  own  particular  circumstances, 
and  that  the  location  of  the  premises,  the  place  where  the  pro- 
ceeds of  the  loan  were  received  and  were  to  be  used,  and  other 
circumstances,  are  often  mentioned,  yet  the  main  and  distin- 
guishing circumstance  is  the  localization  of  the  business  of  the 
association  within  the  state  through  local  branches  or  local 
agents.^  The  fact  that  the  association  had  complied  with  the 
-tatutory  requirements  essential  to  enable  it  to  transact  busi- 
ness within  the  state  has  sometimes  been  referred  to  as  tending 

S.   635,   48  L.   ed.   823,   24   Sup.   Ct.  tC  L.  Asso.  v.  Riggle,  4  Pa.  Dist.  R. 

Rep.  532;   National  Bldg.  &  L.  Asso.  017;     Harmon    v.    Mart    (Tenn.    Ch. 

V.   Wilson,  78  Miss.   993,  30   So.   58;  App.)    53   S.  W.  310;   Building  &  L. 

National  Mut.   Bldg.   &  L.  Asso.  v.  Asso.  v.   Griffin,   90  Tex.  480,  39  S. 

Pvnkston    (Miss.)    31    So.    834;    Na-  W.    656;     Crenshaw    v.    Eedrick,    19 

Honal  Mut.  Bldg.  &  L.  Asso.  v.  Farn-  Tex.    Civ.    App.    52,    47    S.    W.    71 ; 

ham,    81    Miss.    364,    33    So.    2;    Na-  Southern  Bldg.  <f  L.  Asso.  v.  Atldn- 

tii)nal  Mut.  Bldg.  S  L.  Asso.  v.  Hu-  son,  20  Tex.  Civ.  App.  516,  50  S.  W. 

let    (Miss.)    33  So.  3;   Building  06  L.  170;     People's    Bldg.    Loan    d    Sav. 

Asso.  V.  Bilan,  59  Neb.  458,  81  N".  W.  Asso.  v.  Bessonette  (Tex.  Civ.  App.) 

308;    People's    Bldg.    Loan    &    Sav.  48  S.  W.  52;   National  Loan  £  In- 

Asso.  V.  Schaffer,  63  Xeb.  573,  88  N.  vest.  Co.  v.  Stone   (Tex.  Civ.  App.) 

W.    669;    National  Mut.  Bldg.   &   L.  46  S.  W.  57. 

Asso.  V.  Retzman    (Neb.)    96  N.  W.       In   National   Mut.   Bldg.   d   Loan 

204;    People's    Bldg.,    Loan    &    Sav.  Asso.  v.  Culberson,  126  Ala.  682,  25 

Asso.  V.  Parish,  1  Herdman    (Neb.)  So.   173;   Southern  Bldg.  &  L.  Asso. 

505,   96  N.   W.   243;    Meroney  v.  At-  v.  Harris,  98  Ky.  41,  32  S.  W.  261; 

lanta  Nat.  Bldg.  d  L.  Asso.  116  N.  C.  People's  Bldg.  Loan  d  Sav.  Asso.  v. 

882,  47  Am.   St.  Rep.  841,  21   S.  E.  Fowble,  17  Utah,  122,  53  Pac.  999; 

924;  Rowland  v.  Old  Dominion  Bldg.  and  Snyder  v.  Fidelity  Sav.  Asso.  23 

d  L.  Asso.  115  N.  C.  825,  18  S.  E.  Utah,   291,   64  Pac.   870,  which  also 

965 ;    Washington   Nat.   Bldg.    L.    d  apply  the  local  law,  it  does  not  ap- 

Invest.  Asso.  v.  Stanley,  38  Or.  340,  pear  where  the  contract  was,  by  its 

5«  L.  R.  A.  816,  84  Am.  St.  Rep.  793,  terms,   payable.     The   cases   on  this 

63  Pac.  489 ;  Pacific  Bldg.  Go.  v.  Hill,  subject  are  set  forth  more  fully  than 

40  Or.  280,  56  L.  R.  A.  163,  91  Am.  is  possible  here,  in  note  in  62  L.  R. 

St.    Rep.    477,    67    Pac.    103;    Hicin-  A.  33,  64. 

bothem  v.  Interstate  Loan  Asso.  40       ijjnited  States   Sav.   d  L.   Co.   r. 

St.  511,  69  Pac.  1018;  Southern  Bldg.  Scott,  98  Ky.  695,  34  S.  W.  235;  Nor 
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to  show  that  the  real  situs  of  the  contract  was  in  the  state;* 
and  likewise  the  fact  that  payments  had  actually  been  made  to 
its  agents  within  the  state,  notwithstanding  that  the  contract 
attempted  to  make  the  latter  the  agents  of  the  borrower  for 
such  purposes,  has  been  regarded  as  indicating  such  an  inten- 
tion.' The  cases  that  refuse  to  apply  the  law  of  the  domicil 
of  the  association  naturally  set  forth  the  facts  respecting  the 
localization  of  the  business  of  the  association,  and  the  exact 
manner  in  which  the  transaction  in  question  was  conducted, 
more  fully  than  those  that  apply  that  law.  In  many,  if  not 
most,  of  the  latter  class  of  cases,  however,  the  court  proceeded 
upon  the  assumption  that  the  business  had  been  localized  to 
some  extent;  and  in  some  of  them  the  law  of  the  domicil  of 
the  association  was  applied  upon  the  ground  that  the  contract 
was  payable  there,  notwithstanding  that  payments  were  actu- 
ally made  to  local  agents  designated  by  the  association,  who, 
however,  for  such  purposes,  were  understood  to  be  the  agents  of 
the  borrower,  and  not  of  the  association.®  The  cases  of  this 
class  have  also  frequently  referred  to  the  contention  tliat  the 
express  stipulation  that  the  contract  was  made  with  reference 

tional    Mut.    Bldg.    d    L.    Asso.    v.  825,  18  S.  E.  965;  Meroney  v.  Atlan- 

Brahaa,   80   Miss.   407,   57   L.   R.   A.  ta  Bldg.  &  L.  Asso.  116  N.  C.  882,  47 

793,  31  So.  840;  Shannon  v.  Georgia  Am.    St.    Rep.    841,    21     S.    E.    924; 

State  Bldg.  &  L.  Asso.  78  Miss.  955,  Hicinbothem     v.      Interstate     Loan 

57  L.  R.  A.  800,  84  Am.  St.  Rep.  657,  Asso.  40  Or.  511,  69  Pad.  1018;  Peo- 

30    So.    51;    Hicinbothem    v.    Inter-  pie's    Bldg.    Loan    &    Sav.    Asso.    v. 

state  Loan  Asso.  40  Or.  511,  69  Pae.  I<'otvble,  17   Utah,   122,  53  Pac.  999; 

1018.  Snyder    v.    Fidelity    Sav.    Asso.    23 

iBmlding  &  L.  Asso.  v.  Griffin,  90  Utah,  291,  64  Pac.  870. 

Tex.  480,   39   S.   W.   656.     This  was  iEieronymus    v.    New    Yorlc    Wat. 

also  undoubtedly  the  fact  in  many,  Bldg.   &   L.   Asso.    101    Fed.    12,   Af- 

if  not  most,  of  the  other  cases.  firmed  in  46  C.  C.  A.  684,  107  Fed. 

^National  Mut.  Bldg.  A  L.  Asso.  v.  1005;      Manship      v.      New      South 

Burch,  124  Mich.  57,  83  Am.  St.  Rep.  Bldg.  £  L.  Asso.  110  Fed.  845;   Gale 

311,  82  N.  W.   837;    National   Mut.  v.  Southern  Bldg.  £  L.  Asso.  m  ¥ed. 

Bldg.   &   L.   Asso.    v.    Farnham,    81  732;    Pollock  v.   Carolina  Interstate 

•Miss.  364,  33  So.  2;  Rowland  v.  Old  Bldg.   &   L.   Asso.   51    S.   C.   420,   64 

dominion  Bldg.  d  L.  Asso.  115  N.  C.  Am.  St.  Rep.  683,  29  S.  E.  77. 
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to  the  law  of  the  domici]  of  the  association,  or  the  provision 
that  it  should  be  payable  there,  was  made  or  inserted  in  bad 
faith  and  for  the  purpose  of  evading  the  local  usury  law,  and 
have  disposed  of  it  by  holding  that  there  was  no  proof  of  b:id 
faith,  and  that  it  could  not  be  inferred.'  In  this  connection  it 
has  been  remarked  that,  not  only  is  the  fixing  of  the  place  of 
performiuice  at  the  office  of  the  association  in  accordance  with 
the  real  intention  of  the  parties,  but  it  is  reasonable  that  the 
place  of  payment  should  be  so  fixed,  since  thereby  uniformity 
-and  equality  among  the  members  seattered  through  the  different 
states  are  secured.^ 

Since  tlie  question  is  one  as  to  the  good  faith  and  real  inten- 
tion of  the  parties,  and  its  answer  depends  upon  inferences  to 
be  drawn  from  circumstances  that  vary  widely  in  different 
cases,  it  is  obviously  impossible  to  marshal  the  cases  on  one 
side  or  the  other  of  a  well-defined  line  and  determine  on  which 
■side  the  weight  of  authority  lies.  Each  case  must  depend  to  a 
large  extent  upon  its  own  circumstances.  Some  of  the  deci- 
sions, however,  that  have  refused  to  apply  the  law  of  the  dom- 
icil  of  the  association  were  clearly  influenced  by  the  view  of  the 
court  that  it  was  contrary  to  the  public  policy  of  the  forum  and 
unfair  to  domestic  associations  to  allow  foreigTi  associations  to 
come  into  the  state  and  carry  on  their  transactions  there  imre- 
stricted  by  the  laws  that  apply  to  domestic  associations.' 

510q.  Effect  of  restriction  as  to  rate  of  interest  in  charter  of 
corporation. — Sometimes  the  charter  of  a  corporation  restricts 

7  See  Bennett  v.  Eastern  Bldg.  &  Pioneer    Sav.    &    L.    Go.    v.    Nonne- 

L.  Asso.  177  Pa.  233,  34  L.  E.  A.  595,  macher,  127  Ala.  521,  30  So.  79. 

55  Am.   St.   Rep.   723,   35   Atl.   684;  Wnited  States  Sav.   <£■  L.   Co.  v. 

Manship  v.   ^'ew  South  Bldg.   &  L.  Harris,  113  Fed.  27;  Bayes  v.  Soutli- 

Asso.    110    Fed.    845;    United    States  em  Home  Bldff.  &  L.  Asso.  124  Ala. 

Sav.   &   h.    Co.   V.   Harris,    113   Fed.  663,  82  Am.  St.  Krp.  216,  26  So.  527. 

27;     Gale    v.    Southern    Bldg.    &    L.  s  See  I'ncifv  liklg.  Co.  v.  Hill,  40 

Asso.  117  Fed.  732;  Hayes  v.  South-  Or.  280,  50  L.  E.  A.  103,  91  Am.  St. 

rrn  Home  Bldg.  d  L.  .Isso.  124  Ala.  Rep.  477,  67   Piic.   103. 
fifiS,  82  Am.  St.  Rep.  216.  26  So.  527; 
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the  rate  of  interest  which  it  may  charge,  and,  if  the  terms  ©f 
»nch  restrictions  are  broad  enough,  it  will  undoubtedly  apply 
wherever  the  contract  may  have  had  its  situs,  and  by  whatever 
law  it  may  be  governed  in  other  respects;^  but  the  weight  of 
authority  inclines  to  the  view  that  a  restriction  in  general 
terms  applies  only  to  contracts  having  their  situs  within  the 
state  which  imposes  the  restriction.^ 

510r.  Statute  forbidding  corporation  to  plead  usury. — New 
Yort  has  a  statute  declaring  that  "no  corporation  shall  here- 
after interpose  the  defense  of  usury."  This  statute  appears  to 
be  remedial  in  form;^  and  the  courts  of  New  York  seem  to 
assign  it  that  character  as  applied  to  contract  not  having  their 
situs  in  New  York,  and  therefore  regard  it  as  applicable  in 
all  actions  brought  in  New  York  in  which  a  corporation, 
whether  domestic  or  foreign,  seeks  to  avail  itself  of  the  defense 
of  usury,  whether  the  contract  has  its  situs  in  New  York  or 
elsewhere.*  As  concerns  contracts  having  their  situs  in  New 
York,  however,  they  regard  the  statute  as  substantive;  that  is, 
they  take  the  view  that  as  to  such  contracts  the  statutes  operates 
by  removing  the  taint  of  usury  altogether,  leaving  the  contract 
in  full  force  according  to  its  terms,  whereas  in  case  of  a  con- 
tract having  its  situs  elsewhere,  the  statute  only  operates  by 
prohibiting  the  corporation  from  interposing  the  defense  of 
usury  when  sued  in  New  York.*  If  the  view  of  the  New 
York  courts  as  to  the  substantive  character  of  the  statute  as 

iBard  r.  Poole,  12  N.  Y.  495.  ledo   Sm.  Bank,   43   Ohio   St.   31,   1 

Wniied     States     Mortg.     Co.     v.  N.   E.    138;    and   Farmers'   Bank   v. 

Sperry,  138  U.  S.  313,  34  L.  ed.  969,  Burchard,  33  Vt.  346. 

11  Sup.  Ct,  Rep.  321 ;  Frazier  v.  Will-  i  Passed  April  6,  1850  (Sesa.  Laws, 

BOX,  4  Rob.  (La.)  517;  Knox  v.  Bank  334). 

oi   United   States,   26   Miss.   655,   27  ^Curtis  v.  Leavitt,  15  N.  Y.  9,  85; 

Miss.  65;   Bard  v.   Poole,   12   N.  Y.  Southern  L.  Ins.   Go.   r.  Packer,   17 

495;   Hackettstown  Bank   v.   Rea,   (i  N.  Y.  52. 

Lans.  455,  64  Barb.  175,  Affirmed  in  ^Curtis  t.  Leavitt,  15  N.  Y.  9,  85. 

53  N.  Y.  618.     But  see  Ewing  v.  To- 
ToL.  II.  GoNPL.  OF  Laws — 77. 
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applied  to  contracts  having  their  situs  in.  New  York  is  sound, 
it  follows  that  the  statute  should  be  applied  to  such  contracts 
in  whatever  state  or  country  the  action  may  be  brought.  The 
Wisconsin  supreme  court,  while  questioning  the  soundness  of 
the  view  that  attributes  a  remedial  character  to  the  statute  as 
applied  to  contracts  not  having  their  situs  in  New  York/  ac- 
cepts the  view  that  the  statute  is  substantive  as  applied  ia 
contracts  having  their  situs  in  New  York,  and  has  accord- 
ingly enforced  the  statute  as  applied  to  such  a  contract,  even 
against  a  Wisconsin  corporation.^ 

510s.  What  to  be  regarded  as  the  contract. — In  cases  in  which 
a  preliminary  agreement  or  arrangement  for  a  loan  is  made 
in  one  state  and  the  contract  consummated  by  the  delivery  of 
the  papers  in  another,  it  is  often  difficult  to  determine  the  ex- 
act principle  upon  which  the  decision  applying  a  certain  law 
rests,  owing  to  the  uncertainty  whether  the  court  regarded 
the  preliminary,  or  the  consummated,  agreement  as  the  con- 
tract for  the  purpose  of  determining  the  governing  law,  and 
the  consequent  uncertainty  as  to  which  state  was  regarded  as 
the  locus  contractus.  To  illustrate:  The  preliminary  agree- 
ment covering  all  the  conditions  of  the  loan  may  have  been 
made  in  New  York,  and  the  note  and  mortgage  payable  in  New 
York  but  delivered  in  Nebraska,  where  the  borrower  resided. 
Assuming  that  the  preliminary  agTeement  is  the  contract  for 
the  purposes  of  the  question  as  to  what  law  governs,  the  locus 
contractus  and  locus  solutionis  are  the  same  (New  York),  and 
there  is  no  opportunity  to  apply  either  of  the  rules  stated  in 
Miller  v.  Tiffany j^  even  assuming  that  the  contract  is  usurious 
by  the  law  of  New  York  but  valid  by  the  law  of  Nebraska. 
Assuming,  however,  that  the  note  and  mortgage  are  regarded 

iNewmcm  v.  Kershaw,  10  Wis.  333.  Aila)itic  &  N.   G.  B.   Co.   77   N.  C. 

sBallston    Spa    Bank    v.    Marine  289. 

Bank,  16  Wis.  120;  Lyon  v.  Ewings,  i  1   Wall.  298,   17  L.  ed.  540,  anie, 

17    Wis.     61.     But    see    Graven    v.  §  510h,  note  2. 
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as  tha  <*0T  tract,  ITebraska  is  the  locus  contractus  and  New  York 
the  locus  solutionis^  and  the  second  rule  laid  down  in  the  above 
case  applies.  Strictly  speaking,  the  note  and  mortgage  gener- 
ally constitute  the  contract,  or  at  least  the  contract  is  not  made 
until  th-jy  are  delivered;  but  it  may  be  plausibly  urged  that 
the  original  transaction,  by  which  the  loan  and  the  conditions 
and  terms  thereof  are  definitely  agreed  upon,  is  a  better  index 
to  the  intention  of  the  parties  with  respect  to  the  governing  law 
than  the  formal  contract  consummated  by  the  delivery  of  the 
papers.  Few  of  the  cases  expressly  distinguish  between  the 
preliminary  agreement  and  the  final  contract,  or  state  the  facts 
with  sufficient  fullness  to  render  it  certain  that  a  definite  agree- 
ment for  the  loan,  covering  all  the  terms  and  conditions,  was 
made  in  a  state  other  than  that  in  which  the  contract  was  con- 
summated by  the  delivery  of  the  papers.  In  the  absence  of  an 
obvious  attempt  to  evade  the  laws  of  a  particular  state,  there 
seems  to  be  a  tendency  on  the  part  of  the  covirts  to  uphold  the 
contract,  if  possible ;  and  in  furtherance  of  that  end  they  may, 
without  expressly  discriminating  the  one  from  the  other,  be 
inclined  to  regard  the  preliminary  or  consummated  agreement 
as  the  contract  accordingly  as  one  or  the  other  Avill  serve  to  bring 
the  case  within  the  principles  which  will  uphold  the  contract. 
In  the  case  above  supposed,  for  instance,  the  court  might  be 
more  inclined  to  regard  the  note  and  mortgage  as  the  contract 
because  the  locv^  contractus  would  be  thus  located  in  a  state 
where  the  stipulated  rate  of  interest  was  valid,  thus  bringing 
the  case  within  the  second  rule  stated  in  Miller  v.  Tiffany,  and 
afplifjd  in  ante,  §  5 1  Oh,  than  it  would  if  the  facts  had  been 
reversed  and  the  preliminary  agreement  made  in  New  York 
and  ihe  note  and  mortgage  delivered  in  New  York.  Substan- 
tially such  a  case,  however,  was  passed  upon  in  Nebraska,  and 
the  court  then  held  that  the  preliminary  agreement  was  to  be 
regarded  as  the  contract,  and  the  law  of  New  York  was  applied 
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upon  the  ground  that  it  was  both  lex  loci  contractus  and  lex 
loci  solutionis,  notwithstanding  that  it  rendered  the  contract 
r.surious,  whereas  bj  the  law  of  Nebraska  it  would  have  boeu 
valid.* 

511.  Lex  fori  to  control  process. — It  should  be  remembered, 
however,  that  when  usury  laws  are  declared  by  a  local  gov- 
ernment to  be  of  a  positive  moral  nature,  absolutely  binding 
in  the  country  in  which  they  are  imposed,  they  may  be  en- 
forced by  the  judges  of  such  country  on  all  litigants  coming 
before  them.  And  this  opinion  is  pressed  to  its  utmost  limit 
by  those  jurists  who  hold  that,  as  usury  laws  are  laws  for  the 
protection  of  good  morals,  no  court  will  allow  interest  in  any 
case  higher  than  that  prescribed  by  the  laws  of  its  o^vn  sover- 
eign. Such  is  the  opinion  of  Demangeat.  ^  And,  on  the 
same  principle,  a  contract  which  is  not  infected  by  usury  ac- 
cording to  the  la^vs  of  the  country  in  which  suit  is  brought  will 
be  siistained  by  the  judges  of  such  country,  though  in  the 
country  in  which  the  contract  was  entered  into  it  was  so 
tainted.*  But,  when  interest  is  imposed  by  a  foreign  law  as  a 
penalty,  it  will  not  be  extraterritorially  exacted.* 

511a.  Lex  fori  not  ordinarily  applied  on  ground  of  public  pol- 
icy.— The  English  and  American  courts  do  not  r^ard  usury 
laws  as  so  distinctive  a  part  of  the  public  policy  of  the  forum 

^Sands  y.  Smith,  1  Neb.  108,  93  in  noting  this  case  in  his  Digest,  vol. 
Am.  Dec.  331.    See  nlm  Bank  of  Ear-    1,  P-  307,  says:     "This  was  a  case  at 

rison  T.   Gibson,  60  Ark.   269,   30   S.    f  fj,  P""^'  ^J^f^^J  ^^^  f"*^'"^/^  ^^' 
..   .J  ,  ,  held  bv  the  district  court,  in  Ransom 

W.  39;  Western  Transp.  d  Coal  Go.  v.  Joiies,  S.  '60,  1190,  which  was  af- 

V.   Kilderhouse,   87   N.   Y.   430;    and  firmed  by  the  Supreme  Court,  J.  '63, 

note  to  62  L.  R.  A.  33,  73.  33.   •   And    see    Hoag    t.    Dessan,    1 

Pittsb.  390." 

iAnte,  §  4;  hindaay  v.  Sill,  66  Me. 

iCom.  on  Foelix,  i.  p.  232.  212,  22  Am.  Rep.  564;   Philadelphia 

2Savigny,  viii.    §    374;    Fojlix,  ed.  Loan  Go.  v.   Towner,  13  Conn.  249; 

Demangeat,  i.  232;  Bar,  p.  227,  n.  10.  Lee  v.  Sellech.  33  N.  Y.  615;  Sher- 

See  ante,  §  428.  man  v.   Gasself.  9  111.  521;  Bobb  v. 

It  has  been  ruled  in  Pennsylvania  Ralsey,  11  Smedea  &  M.  140. 

that   a    California    contract    to   pay       The   broker   who   negotiates   com- 

monthly  2J  per  cent  interest,  and  to  mercial  paper  may,  according  to  the 

compound  it,  though  lawful  in  Call-  French    and   Italian   law,   transcend 

fornia,    is    not    only    unconscionable  the    legal    local    limits    assigned   by 

but  deceptive,   and  will   not   be   en-  usury   statutes.     Fiore,    Op.    cit.    § 

forced    in    Pennsylvania.      Sime    v.  343;    Pardessus,   Contrat  de  change, 

Tf orris,    8    Philn.    84.     Mr.    Brightly,  No.  361. 
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that  they  are  to  be  enforced  against  all  litigants,  irrespective  of 
the  law  of  the  situs  of  the  contract;  but  almost  uniformly  as- 
sume that  if  the  rate  of  interest  reserved  is  authorized  by  the 
law  of  the  real  situs  of  the  contract,  the  courts  of  the  forum 
will  allow  a  recovery  of  the  entire  interest  according  to  that  law, 
even  if  the  rate  is  excessive  according  to  the  law  of  the  forum. 
This  principle  is  naturally  brought  out  more  clearly  v^hen  the 
circumstances  are  such  that  there  is  no  question  as  to  the  real 
situs  of  the  contract,  the  only  possible  conflict  being  between 
the  law  of  that  situs  and  tlie  law  of  the  forum.  ^  It  often 
happens,  of  course,  that  the  application  of  the  principles  by 
which  the  real  situs  of  the  contract  is  ascertained  will  locate 
such  situs  at  the  forum,  and  then  its  law  is  applied,  not  because 
it  is  the  lex  fori,  but  because  it  is  the  law  of  the  situs  of  the 
contract.  Still,  the  recognition  of  the  laws  of  another  juris- 
diction being  merely  a  matter  of  comity  the  courts  of  the  forum 
have  occasionally,  and  under  exceptional  circumstances,  re- 
fused to  allow  the  recovery  of  the  entire  interest  reserved  by 
the  contract,  although  permitted  by  the  law  of  the  situs  of  the 
contract;''  but  even  in  such  cases  they  do  not  necessarily  apply 
the  lex  fori.^ 

511b.  Applicatory  law  as  affected  by  penal  character  of  usury 
laws. — If  usury  laws  were  solely  and  only  penal  in  character, 
they  would  fall  Avithin  the  principle,  operating  by  way  of  ex-, 
oeption  to  the  general  principles  of  private  international  law, 
that  the  courts  of  one  state  or  country  will  not  execute  the  penal 
laws  of  another ;  and  this  principle  does  operate  to  prevent  the 
extraterritorial  enforcement  of  the  strictly  penal  provisions  of  a 

1  See  Buckinghouse   v.    Qregg,    19        s  In  Sime  v.   'Morris,   8  Phila.   84, 

Ind.  401 ;  Uhler  v.  Semple,  20  N.  J.  the    court    allowed    the    nonoonven- 

Eq.  288.  tional    rate    prevailing   at   the   situs 

^Sime  V.  Norris,  8  Phila.  84.     See  of  the  contract, 
also  Phinney  v.  Baldimn,  16  111.  108, 
61  Am.  Dec.  62. 
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usury  law.  Thus,  the  courts  have  refused  to  enforce  the  provi- 
sion of  a  usury  statute  of  another  state  for  the  forfeiture  of  the 
interest,  or  an  amount  measured  by  the  interest,  to  the  school 
fund,  upon  the  ground  that  it  was  a  penal,  or  at  least  a  remedial, 
provision.^  Generally,  usury  statutes,  while  penal  or  puni- 
tory in  one  aspect,  have  another,  and  additional,  character  and 
effect,  striking  at  the  fovmdation  of  the  contract  and  declaring 
it  invalid  in  whole  or  in  part.  To  that  extent,  it  is  almost  \u\i- 
formly  held  or  assumed  that  the  statute  will  be  enforced  by 
the  courts  of  another  jurisdiction;^  but  when,  without  ex- 
pressly declaring  the  contract  invalid  in  whole  or  part,  it  pro- 
vides for  the  forfeiture  or  deduction  of  twice  or  throe-fold  the 
usurious  interest  reserved,  there  is  a  conflict  among  the  deci- 
sions whether  it  may  be  enforced  in  another  jurisdiction  in  an 
action  upon  the  indebtedness.^  While  such  a  statute  is  un- 
doubtedly penal  in  form,  the  distinction,  which  denies  any  re- 
covery when  the  foreign  statute  declares  the  contract  void,  but 
permits  recovery  of  the  full  amount  of  interest  when  the  foreign 
statute  allows  only  a  partial  recovery,  is  exceedingly  technical ; 
and  it  has  been  argued  with  great  force  that  the  distinction 
should  be  ignored,  and  the  foreign  statute  enforced  in  both  in- 

iCrebbin  v.  Deloney,  70  Ark.  493,  Willis  v.  Cameron,  12  Abb.  Pr.  245; 

69   S.  W.   312;   Barnes  v.   Whitaker,  Thornton  v.  Dean,  19   S.   C.  583,  45 

22    111.    606;    McFadin    v.    Burns,    5  Am.  Rep.  796. 

Gray    599.  Arnold   v.    Potter,   22   Iowa,    194, 

2  See  Akers  v.  Demand,  103  Mass.  takes  a  contrary  view,  holding  sucli 
318,  and  Eoughton  v.  Page,  2  N.  H.  a  provision  enforceable.  See  also  dis- 
42  9  Am.  Dec.  30,  for  a  statement  of  senting  opinion  in  Sherman  v.  Gas- 
this  principle.  s^**)  9  HI-  521.     See  also  Crehbin  v. 

3  The  extraterritorial  enforcement  Deloney,  70  Ark.  493,  69  S.  W.  312, 
of  such  a  provision  has  been  denied  and  Barnes  v.  Whitaker,  22  111.  606, 
in  Sherman  v.  Gassett,  9  111.  521 ;  which  enforced  a  statute  of  another 
Watriss  v.  Pierce,  32  N.  H.  560;  state  providing  for  the  forfeiture  of 
Wright  v.   Bartlctt.   43   N.  H.   552;  interest. 
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stances.*  When,  however,  the  action  is  by  the  debtor  against 
the  creditor,  to  recover  the  forfeiture,  the  statute  will  doubtless 
be  regarded  as  penal,  and  its  enforcement  outside  of  the  state  iu 
which  it  was  enacted  denied.  ° 

511c.  Applicatory  law  as  affected  by  remedial  character  of 
usury  statutes. — Again,  if  usury  statutes  were  solely  and  only  re- 
medial in  character,  the  law  of  the  forum  would  govern,  irre- 
spective of  the  law  of  the  situs  of  the  contract.  While,  as 
pointed  out  in  the  last  section,  the  courts  have,  in  a  few  in- 
stances, refused  to  enforce  the  provisions  of  the  usury  statutes 
of  the  situs  of  the  contract  upon  the  ground  that  they  were 
penal  or  remedial,  they  have  generally  asstimed  that,  if  the  law 
of  the  situs  of  the  contract  is  to  be  applied  for  the  purpose  of 
characterizing  the  contract  as  usurious,  the  consequences  of  its 
usurious  character,  so  far  as  they  affect  the  amount  of  the  re- 
covery by  the  creditor  for  his  own  benefit,  are  also  to  be  deter- 
mined by  that  law.  Even  those  cases  which  have  refused  to 
apply  a  particular  provision  of  the  foreign  statute  upon  the 
ground  that  it  was  penal  or  remedial  have  not  undertaken  to 
measure  the  rights  of  the  parties  by  the  law  of  the  forum,  but 
have  determined  them  by  reference  to  the  remaining  provi- 
sions of  the  foreign  law.  ^  It  has  been  held  in  South  Caro- 
lina,^ however,  that  when  the  usurious  character  of  the 
contract,  according  to  the  law  of  its  situs,  has  been  determined, 
the  consequences  of  such  character,  in  other  words,  the  extent 
of  the  forfeiture,  is  to  be  determined  by  the  law  of  the  forum 

^Arnold  v.   Potter,   22   Iowa,   194,  permitted    a    recovery    of    the    prin- 

and  dissenting  opinion  in   Sherman  cipal    in   accordance    with   the   Mis- 

V.  Qassett,  9  III.  521.  souri   statute,   although   the   law   of 

'Blaine  v.   Curtis,  59  Vt.   120,   59  Arkansas    (lex  fori)    forfeits  priuci- 

Am.  Rep.  702,  7  Atl.  708.  pal,  as  well  as  interest,  in  case  of 

1  Thus,    Crebbin    v.    Deloney,    70  usury. 
Ark.  493,  69  S.  W.  312,  ante,  §  511b,        iMeares  v.  Finlayson,  55  S.  C.  105, 

note  1,  refused  to  enforce  the  pro-  32  S.  E.  986;  Carpenter  v.  Lewis,  60 

vision  of  the  Missouri  statute  for  a  S,  C.  23,  38  S.  E.  244. 
lorfeiture    to    the    school  fund,  and 
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upon  the  ground  that  that  is  a  matter  that  pertains  to  the  rem- 
edy, and  is  therefore  to  he  determined  by  the  lex  fori.  In  the 
case  in  which  this  doctrine  was  first  announced,  the  contract 
was  usurious,  whether  tested  by  the  law  of  ISTorth  Carolina  or 
that  of  South  Carolina.  It  was  assumed,  however,  for  the 
purposes  of  the  point,  that  the  contract  was  a  North  Carolina 
contract,  and  that  the  law  of  that  state  was  tx)  be  applied  for  the 
purpose  of  determining  its  character  as  usurious  or  otherwise; 
but  the  court  having  ascertained  its  usurious  character  by  ref- 
erence to  that  law  applied  the  law  of  South  Carolina  (lex 
fori),  by  which  the  entire  interest  and  costs  are  forfeited  in 
case  of  usury,  rather  than  the  law  of  JSforth  Carolina,  by  which 
the  interest  only  in  excess  of  the  legal  rate  is  forfeited.  The 
application  of  the  lex  fori  denying  costs  is  undoubtedly  correct, 
as  that  is  clearly  a  matter  pertaining  to  the  remedy;  but  the 
principle  announced,  so  far  as  it  applies  to  the  interest,  seems 
to  be  opposed  to  the  principles  expressly  declared  in  some  of 
the  cases, ^  and  to  the  tacit  assumption  of  most  of  the  others.* 
To  apply  a  South  Carolina  law  to  measure  the  amount  to 
which  the  creditor  is  entitled  under  a  North  Carolina  contract 
seems — to  paraphrase  the  language  of  another  court' — to 
make  the  South  Carolina  statute  something  beyond  a  mere  rem- 
edy, and  to  give  it  the  efEect  of  determining  the  validity,  to  a 
certain  extent,  of  the  contract  itself.     Though  the  statute  may 

^American  Freehold  Land  &  latter  state,  notwithstanding  that,  by 
Mortg.  Co.  v.  Jefferson,  69  Miss.  770,  the  law  of  Missouri  [lex  fori),  the 
30  Am.  St.  Rep.  587,  12  So.  464;  usury  would  render  the  contract 
Newman  v.  Kershaw,  10  Wis.  333.       void. 

Trower  Bros.  Co.  v.  Hamilton,  179  *  It  will  be  observed,  for  instance, 
Mo.  205,  77  S.  W.  1081,  applied  the  that  the  cases  cited  in  the  notes  to 
law  of  Kansas,  providing  merely  that  ante,  §  510n,  applied  the  lex  loci  con- 
usurious  payments  shall  be  applied  tractus  to  ascertain  the  consequences 
on  the  principal,  to  a  note  and  chat-  of  the  usurious  character  of  the  In- 
tel  mortgage  made   and   payable   in   strument. 

Kansas   by   a   resident   of   Missouri,        ^NeiDman  v.  Kershaw,  10  Wis.  333. 
the  property  mortgaged  being  in  the 
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be  remedial  in  form,  it  ceases  to  be  such  in  reality  when  it  nec- 
essarily operates  to  deprive  one  of  substantive  rights  under  his 
contract  In  the  cases  in  which  the  doctrine  has  been  applied, 
the  law  of  the  forum  was  less  favorable  to  the  creditor  than  the 
law  of  the  situs  of  the  contract;  but  if  the  doctrine  is  sovind,  it 
would  seem  to  be  equally  applicable  to  a  case  where  the  facts 
in  that  respect  were  reversed,  and  the  lex  fori  was  more  favor- 
able to  the  creditor  than  the  law  of  the  situs  of  the  contract. 
The  injustice  of  the  doctrine,  as  applied  to  such  a  case,  is  ap- 
parent, since  the  debtor,  who  is  an  involuntary  party,  is  sub- 
jected to  a  liability  in  excess  of  that  imposed  by  the  substantive 
law  of  his  contract.  Again,  the  doctrine  operates  to  bring 
about  an  anomalous  result,  in  that  it  applies  the  law  of  the 
situs  of  the  contract  when  that  law  permits  a  full  recovery,  but 
refuses  to  apply  it  when  it  permits  only  a  partial  recovery, 
though  the  contract  in  either  case  is  equally  obnoxious  to  the 
law  of  the  forum.  A  different  question  is  presented  when  a 
debtor  asks,  in  a  court  of  one  state,  for  affirmative  relief  from  a 
usurious  contract  governed  by  the  law  of  another.  The  terms 
upon  which  such  relief  shall  be  granted,  assuming  that  they 
do  not  reduce  the  amount  to  be  received  by  the  creditor  below 
that  to  which  he  is  entitled  under  the  substantive  law  of  his 
contract,  clearly  pertain  to  the  remedy,  and  do  not  afFeet  the 
substantive  rights  of  the  parties.  If  the  relief  is  denied,  the 
party  asking  it  still  has  his  defense  of  which  he  may  avail  him- 
self when  sued  on  the  contract;  and  the  court  may  properly 
look  to  the  law  of  the  forum  for  the  conditions  upon  which  it 
will  gi-ant  such  relief,  if  the  amount  to  be  received  by  the  other 
party  is  not  thereby  reduced  below  that  to  which  he  is  entitled 
under  the  substantive  law  of  his  contract.*     When,  however, 

8  Thus,    Matthews    v.    Warner,    6  held  that  a  statute  of  New  York  au- 

Fed.  461,  AiSrmed  in  145  U.  S.  475,  thorizing  the  borrower   to  obtain   a 

36  L.  ed.  782,  12  Sup.  Ct.  Eep.  945,  surrender    of    usurious    security    in 

without  touching  this  point,  however,  equity     without     payment     of     the 


1226  OBLIGATIONS  AND  CONTRACTS.  [CnAP.  VIII. 

by  the  application  of  the  lex  fori,  such  affirmative  relief  from 
the  contract  is  granted  upon  terms  that  deprive  the  creditor  of 
part  of  the  amount  to  which  he  is  entitled  under  the  substantive 
law,  it  would  seem  that  the  substance  is  sacrificed  to  the  form,  a 
law  which  is  substantive  in  effect  being  applied  under  the  guise 
of  a  remedial  law.'' 

b.   When  claimed  in  damages. 

512.  Conflict  of  opinion  as  to  damages. — According  to  Judge 
Story,  the  law  which  determines  what  interest  is  due  deter- 
mines what  is  to  be  the  assessment  of  damages.  ^  On  the  other 
hand,  there  is  a  line  of  cases  tending  to  show  that  that  which  is 
processual,  and  partakes  of  the  character  of  special  damages 
imposed  by  the  court  of  process,  is  governed  by  the  lex  fori." 

c.  Moratory  interest. 

513.  Moratory  interest  to  be  determined  by  place  of  use. — 
Moratory  interest,  as  has  been  stated,  is  that  which  comes  from 
delay  in  due  performance  of  a  contract  According  to  the 
views  just  expressed,  the  law  which  is  to  regulate  such  inter- 
est is  that  which  obtains  in  the  place  where  the  money  was 
used.  A.,  for  instance,  is  to  pay  money  to  B.  at  C.  He  makes 
default;  and,  if  there  be  no  tort  involved  in  the  nonpayment, 
and  the  fund  was  not  by  agreement  invested  in  another  state, 

money  actually  lent  did  not  bind  a   v.  Miller,   17   Gratt.  47,  though  the 

court  of  equity  out  of  that  state.         latter  ease  was  distinguished. 

TTurpin    v.    Povall,    8    Leigh,    93, 

seems  to  have  been  a  case   of  this        '"^"J,'-   §  ■*^*' =  P"''^ -2°"? ' Jl' J 

,    1 ,    ,,    .    i,    i.   307 ;  Courtois  v.  GwrpenUer,  1  Wash. 

kind.  It  being  there  held  that  that   q_  q    g^g^  -p^^    q^    ^^    3  286;  sia- 

rule  in  Virginia  (the  forum),  where-  cum  v.  Pomery,  6  Cranch,  221,  3  L. 
by  the   payment   of   principal   with-  ed.     204;     Eazelhurst    v.    Kean,    i 
nut   interest   is    a   condition   of   the  Ycates,  19. 
cancelation  of  an  usurious  contract,  g^g  ^^^^  ^^^^  section, 
applied  to  a  suit  in  Virginia  to  can- 
cel  a,  Pennsylvania   contract,  rather  ^Lindsay  v.  Bill,  66  Me.  212,  22 
than  the  rule,  assumed  to  prevail  in  Am.  Rep.  564;  Lougee  v.  Washburn 
.         1.      L     ii,                  4.  16  N.  H.  134:  Porter  v.  Munger,  22 
Pennsylvania,   whereby  the  payment  '^^^  {^f.   j^^^  ^_  ^„^^,^,,  ^ink,  2 

of   the   principal   and   interest   at   6   ^uen,  236.     Ante,  §  460. 

irer  cent  is  required.     This  decision 

)*ems  to  have  been  approved  in  Font       See,  however,  next  section. 
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the  interest  is  to  be  determined  by  the  rate  that  obtains  at  C.  * 
But  the  whole  question  changes  its  aspect  on  the  introduction 
oi  the  element  of  tort.  Does  a  guardian  hold  back  his  ward's 
money,  employing  it  for  his  own  use?  Then  all  the  profits  he 
oould  make  by  such  use  belong  to  his  ward.  Does  a  vendor 
wrongfully  hold  back  stock  from  a  vendee?  Then  all  the  in- 
terest or  profits  made  by  the  vendor  by  such  retention  belong 
to  the  vendee.  In  other  eases  the  rule  already  stated  applies, — 
that  the  interest  to  be  allowed  is  that  which  obtains  at  the 
place  where  the  money  is  used. 

513a.  Interest  as  damages  for  breach  of  contract. — It  is  now 
settled  by  the  great  weight  of  authority  that  the  right  to,  and 
the  rate  of,  interest  as  damages  for  delay  in  payment  of  money 
due  upon  contract,  pertain  to  the  substantive  contract,  rather 
than  to  the  remedy,  and  are  therefore  determined  by  the  law 
that  governs  the  substantive  contract,  and  not  by  the  lex  fori, 
that  governs  the  remedy,-'  though  it  has  been  held  otherwise  in 
a  number  of  cases.  ^  The  lex  fori  having  been  thus  eliminated, 
it  is  settled  by  the  great  weight  of  authority  that  the  law  of  the 
place  of  performance  of  the  contract  governs  if  opposed  to  the 
law  of  the  place  where  the  contract  was  made.  Many  of  the 
cases  seem  to  refer  this  rule  to  the  presumed  intention  of  the 
parties,^  though  it  is  perhaps  doubtful  whether  this  is  the  true 
basis  of  the  rule,  since  the  breach  of  the  contract  which  gives 
the  right  to  the  interest  is  contrary  to,  and  not  in  conformity 

iStory,  Confl.  L.  §  307.  anaugh  v.  Day,  10  R.  I.  393,  14  Am. 

Rep.  691,  and  other  cases.     The  last 

1  This    principle    has    been    more  case     expressly     dissents     from     the 

often   tacitly    assumed    and    applied  Massachusetts  doctrine  that  the  lea> 

than  expressly  discussed  or  declared,  fori   governs. 

It  is,  of  course,  assumed  in  the  cases       iEaton    v.    Melius,    7    Graj-,  566; 

cited  infra,  notes  4  and  5.     It  has,  Ayer  v.   Tilden,   15   Gray,   178.     See 

however,  been  expressly  declared  in  also  Hopkins  v.  Shepard,  129  Mass. 

Pana  v.  Bowler,   107   U.   S.  529,   27  600;   Clark  v.  Child,  136  Mass.  344; 

h.   ed.   424,    2    Sup.    Ct.    Rep.    704;  and  note  to  56  L.  R.  A.  301. 
Scotland  County  v.   Hill,  132  U.   S.        s  See  Coghlan  v.  South  Carolina  R. 

107,  33  L.  ed.  261,  10  Sup.  Ct.  Rep.  Co.  142  U.  S.  101,  35  L.  ed.  951,  12 

S6;  Cray  v.  State,  72  Ind.  567;  Eav-  Sup.  Ct.  Rep.   150. 
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with,  the  intention  of  the  parties  as  evidenced  by  the  contract. 
However  that  may  be,  the  rale  itself  is  well  settled.  *  In  ac- 
cordance with  this  principle,  it  is  held  that  the  right  to,  and 
the  rate  of,  interest  on  bonds  or  coupons  after  maturity  is  to 
be  determined  by  the  law  of  the  place  of  payment;^  but  an  ex- 
ception has  been  made  with  respect  to  the  right  to  recover  in- 
terest after  maturity  upon  bonds  issued  by  a  state  govern- 
ment * 

513b.  Rule  of  last  section  as  applied  to  bills  and  notes. — In 
accordance  with  the  principle  stated  in  the  last  section,  the 
primary  obligor  (i.  e.,  the  maker  or  acceptor)  in  a  bill  or  note 
is  liable  for  interest  as  damages  according  to  the  law  of  the 
place    of   payment   designated    in   the    instrument;^    but,   as 

iCoghlan  v.  South  Carolina  R.  Go.  «  That  bonds  issued  by  the  state  of 
142  U.  S.  101,  35  L.  ed.  951,  12  Sup.  North  Carolina  are  payable  in  New 
Ct.  Eep.  150;  Hanrick  v.  Andrews,  9  York  does  not  subject  them  to  the 
Port.  (Ala.)  9;  Clarke  v.  Taylor,  69  law  of  the  latter  state,  according  to 
Ark.  812,  65  S.  W.  110;  Ballister  v.  which  the  state  is  liable,  like  a  pri- 
Hamilton,  3  La.  Ann.  401 ;  Grangers'  vate  person,  to  pay  interest  after 
L.  Ins.  Co.  V.  Brown,  57  Miss.  308,  maturity.  United  States  v.  North 
34  Am.  Eep.  446;  Isaacs  v.  McAn-  Carolina,  136  U.  S.  211,  34  L.  ed. 
drew,  1  Mont.  437;  Sutro  Tunnel  Co.  336,  10  Sup.  Ct.  Rep.  920. 
V.  Segregated  Belcher  Min.  Co.  19  In  Gray  t.  State,  72  Ind.  567,  it 
Nev.  131,  7  Pac.  271 ;  Pomeroy  v.  was  held  that  ihe  rate  of  interest 
Ainsworth,  22  Barb.  118;  Cartioright  after  maturity  upon  bonds  and  cou- 
V.  Greene,  47  Barb.  9;  Fanning  v.  pons  issued  by  Indiana  but  payable 
Gonsequa,  17  Johns.  511,  8  Am.  Dec.  in  New  York  was  to  be  determined 
442,  Reversing  3  Johns.  Ch.  587;  by  the  law  of  New  York;  but  the 
Croninger  v.  Crocker,  62  N.  Y.  151 ;  question  was  merely  as  to  the  rate 
Bolton  V.  Street,  3  Coldw.  31 ;  Peck  of  interest,  the  liability  of  the  state 
V.  MoAjo,  14  Vt.  36,  39  Am.  Dec.  205.   to   pay   interest  being   fixed  by  the 

sCoghlan  v.  South  Carolina  B.  Go.  terms  of  the  statute  under  which  the 
142  U.  S.  101,  35  L.  ed.  951,  12  Sup.  bonds  were  issued. 
Ct.  Rep.  150;  Pana  v.  Bowler,  107  '^Cooper  v.  Waldegrave,  2  Bea\. 
U.  S.  529,  27  L.  ed.  424,  2  Sup.  Ct.  282;  Boyce  v.  Edwards,  4  Pet.  Ill, 
Eep.  704;  Columbus,  8.  &  E.  B.  Co.'s  7  L.  ed.  799;  Bank  of  Illinois  v. 
Appeal,  48  C.  C.  A.  275,  109  Fed.  Brady,  3  McLean,  268,  Fed.  Cas.  No. 
177;  Hughes  County  v.  Livingston,  888;  Dickinson  v.  Branch  Bank,  12 
43  C.  C.  A.  541,  104  Fed.  306;  Kav-  Ala.  54;  Vinson  v.  Piatt,  21  Ga.  135; 
anaugh  v.  Day,  10  R.  I.  393,  14  Am.  Johnson  v.  Williams,  1  J.  J.  Marsh. 
Eep.  691.  489;    Pawling    v.    Sartain,    4   J.   J. 
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pointed  out  in  a  previous  section,*  the  place  of  payment,  so  far 
as  the  secondary  obligor  (i.  e.,  the  drawer  or  indorser)  is  con- 
cerned, is  not  necessarily  the  place  of  payment  designated  in 
the  bill  or  note,  but  is  the  place  where  the  instrument  is  deliv- 
ered so  as  to  become  binding  upon  him.  The  principle  of  the 
last  section  may,  therefore,  operate  to  subject  the  maker  or 
acceptor  to  one  law,  and  the  drawer  or  indorser  to  another,  so 
far  as  the  liability  for  interest  ex  mora,  as  distinguished  from 
interest  ex  contractu,  is  concerned.* 

513c.  Interest  on  JTidg:ment. — While  the  right  to,  and  the  rate 
of,  interest,  as  damages  for  nonperformance  of  a  contract,  are 
to  be  determined  by  the  substantive  law  of  the  contract  (t.  e., 
by  the  lex  loci  solutionis  if  opposed  to  the  lex  loci  contractus),^ 
the  rate  of  interest  upon  the  judgment  itself  is  to  be  deter- 
mined by  the  law  of  the  forum,  rather  than  by  the  substantive 
law  of  the  contract.  ^  When,  however,  a  suit  is  brought  in  one 
state  upon  a  judgment  rendered  in  another,  there  is  consider- 
able conflict  of  opinion  as  to  which  law  shall  govern.*      Upon 

Marsh.  238;  Lapice  v.  ijmidh,  13  La.  ^Scotland  County  v.  Hill,   132  U. 

91,  33  Am.  Dec.  555;  Bent  v.  Lauve,  S.  107,  33  L.  ed.  261,  10  Sup.  Ct.  Rep. 

3  La.  Ann.  88;  Healy  v.  Gorman,  15  26;    Rogers   v.   Lee   County,    1    Dill. 

N.  J.  L.  328;  Freese  v.  Brovmell,  35  529,  Fed.  Cas.  No.  12,013;  Wilson  v. 

N.  J.  L.  285,  10  Am.  Rep.  239;  iVier-  Marsh,    13    N.    J.    Eq.    290;    Neil    v. 

son    T.     Galbraith,     12     Lea,     129;  First  A'ot.  Bank,  50  Ohio  St.  193,  33 

Wheeler  t.  Pope,  5  Tex.  262.   See  also  N.  E.  720. 

Peck  T.  Mayo,  14  Vt.  36,  39  Am.  Dec.  a  The  law  of  the  place  where  the 

205,  ante,  §  449a,  note  1.   Some  eases  judgment   sued   upon   was   rendered, 

(e.    g.,    Btate    Bank    v.    Bowers,    8  governs.     Evans  v.   White,  Hempst. 

Blackf.  72;  West  v.  Valley  Bank,  6  296;   Crawford  v.  Simonton,  7  Port. 

Ohio  St.  168)   have  applied  the  law  (Ala.)  110;  Hudson  v.  Daily,  13  Ala. 

of   the    place    where    the    bill    was  722;    Stewart  v.   Spaulding,  72  Cal. 

drawn,  even  when  it  was  a  question  264,  13  Pac.  661 ;  Brown  v.  Todd,  16 

of  the  liability  of  the  acceptor ;  but  Ky.  L.  Rep.  697,  29  S.  W.  621 ;  Bush- 

these  cases  were   decided  under  the  hy  v.  Camac,  4  Wash.  C.  C.  296,  Fed. 

influence  of  local  statutes.     See  also  Cas.  No.  2,226;  Schell  v.  Stetson,  12 

»»*«,  §  *53.  Phila.  187 ;  Wetherill  v.  Stillman,  65 

^Ante,  §  449a.  Pa.    105.     So,  upon   the   same   prin- 

^Ante,  §  453.  ciple,  it  has  been  held  that  interest 

1  See  ante,  §  513a.  cannot  be   allowed   in   an   action   in 
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principle,  if  the  law  of  the  place  of  performance  of  the  con- 
tract, rather  than  the  lex  fori,  is  to  govern  as  to  the  right  to, 
and  rate  of,  interest  as  damages  for  breach  of  a  contract,  it 
would  seem  that  the  law  of  the  place  where  the  judgment  sued 
on  was  rendered,  rather  than  the  law  of  the  place  in  which  the 
suit  on  the  judgment  is  brought,  shbuld  govern  as  to  the  right 
to,  and  rate  of,  interest  upon  the  judgment ;  but  there  is  consid- 
erable authority,  perhaps  the  weight  of  later  authority,  to  the 
contrary.  * 

IX.    CuEEENCY  IN  WHICH  PAYMENTS  AEE  TO  BE  MADE. 

514.  Determined  by  place  of  payment. — The  currency  in  which 
a  contract  is  payable  is  to  be  that  of  the  place  where  the  money 
called  for  is  payable.^     If  suit  is  brought  in  another  country, 

one  state  upon  a  judgment  recov-  Grume,  46  III.  69;  Crone  v.  Dawsan, 
ered  in  another  without  proof  of  the  19  Mo.  App.  214.  The  cases  of  this 
law  of  the  latter  state  upon  the  sub-  class  imply  that  the  law  of  the  other 
ject.  Knapp  v.  Knapp,  59  Fed.  641 ;  state  would  govern  if  proved. 
Murray  v.  Gone,  8  Port.  (Ala.)  250;  iBarringer  v.  King,  5  Gray,  9; 
Clarke  v.  Pratt,  20  Ala.  470;  Harri-  Hopkins  v.  Shepard,  129  Mass.  600; 
son  V.  Harrison,  20  Ala.  629,  56  Am.  Clark  v.  Child,  136  Mass.  344; 
Dee.  227 ;  Thompson  v.  Monrow,  2  Shickle  v.  Watts,  94  Mo.  410,  7  S.  W. 
Cal.  99,  56  Am.  Dec.  318;  Cavender  274;  Wells,  F.  &  Co.  v.  Dams,  105 
V.  Chiild,  4  Cal.  253;  Ingram  v.  N.  Y.  670,  12  N.  E.  42;  Ritchie  v. 
Drinkard,  14  Tex.  351.  Whether  Carpenter,  2  Wash.  512,  26  Am.  St. 
these  eases  are  right  or  wrong  in  Eep.  877,  28  Pae.  380;  Olson  v. 
insisting  that  the  law  of  the  state  Teazie,  9  Wash.  481,  43  Am.  St.  Rep. 
where  the  judgment  was  rendered  855,  37  Pae.  677.  The  Massachusetts 
must  be  proved,  and  that  lack  of  decisions  on  this  point  are  in  accord 
proof  cannot  be  supplied  by  presump-  with  the  general  doctrine  that  pre- 
tion,  they  are  clearly  authority  for  vails  in  that  state,  that  the  lex  fori 
the  proposition  that  both  the  right  governs  with  respect  to  interest  as 
to  interest  and  the  rate  at  which  it  damages,  though  this  doctrine,  at 
should  be  computed  on  the  judgment  least  as  applied  to  damages  for 
are  governed  by  the  l^w  of  the  place  breach  of  contract,  is  against  the 
where  the  judgment  sued  on  was  great  weight  of  authority.  See  ante, 
rendered.  In  some  cases  the  law  of  §  5I3a. 
the  state  in  which  the  action  on  the 

judgment  was  brought  has  been  ap-       ^See  Boullenois,  pp.  496-498;  Bar 

,.    ,    ,  .,      ,  it!        ii        pp.  241,  253;   Story,  Confl.  L.  §  270, 

phed  because  the  law  of  the  other  y^^^p^^;  ^    Cahhvann.  8  Exch.  361, 

itate    was    not     proved.       Deem,    v.    22  L.  J.  Kxch.  N.  S.  128;  fle  Tf**!' '• 
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the  judgment  must  be  for  an  amount  sufficient  to  enable  the 
plaintiff  to  purchase  the  allotted  amount  of  currency  at  the 
place  of  performance.^ 

515.  Real,  not  formal,  value  to  be  recovered. —  The  true 
course,  according  to  Judge  Story,  ^  is  to  allow  "that  sum  in 
the  currency  of  the  country  where  the  suit  is  brought,  whirl  i 
should  approximate  most  nearly  to  the  amount  to  which  the 
party  is  entitled  in  the  country  where  the  debt  is  payable,  cal- 
culated by  the  real  par,  and  not  by  tbe  nominal  par,  of  ex- 
change."^ In  Pennsylvania  it  has  been  ruled  that  in  such 
cases  the  value  is  to  be  fixed  "according  to  the  rate  of  exchange 
at  the  time  of  the  trial.  "^ 

516.  Otherwise,  when  exchange  is  established  by  law. —  On 
the  other  hand,  in  New  York  and  Massachusetts  it  has  been 
held  that  in  such  case  the  plaintiff  can  only  recover  for  the 
debt  according  to  the  par  of  exchange,  as  established  by  law, 
and  not  according  to  the  actual  rate  of  exchange  necessary  to 
remit  the  amount  to  the  foreign  country  where  the  debt  was 
payable. ' 

517.  But  internationally  plaintiff  entitled  to  full  equivalent. 
— When  a  currency  at  the  place  of  payment  has  depreciated 
between  the  time  of  contract  and  the  period  when  payment  is 
claimed,  then,  viewing  the  matter  according  to  the  principles 
of  international  law,  the  plaintiff,  if  the  question  arises  before 
a  foreign  court,  is  entitled  to  recover  that  which  would  give 
him  an  equivalent  in  currency  to  that  which  he  would  have 
been  entitled  to  had  no  such  depreciation  taken  place.  ^ 

518.  Legal  tender  acts  not  extraterritorial, —  By  Masse  the 
question  whether  a  foreign  creditor  is  to  accept,  under  com- 

Johnson,  I.O  Wheat.  367,  6  L.  ed.  343;  Shaw,  2  Wash.  C.  C.  167,  Fed.  Cas. 

Benners    v.     Clemens,     .58     Pa.     24.  No.  13.107:  Marburg  v.  Marburg,  26 

Ante,  §  437.  Md.    20,   90   Am.    Dee.   84;    Grant  v. 

aStory,    Confl.    L.    J    308,     citing  Healey,  3  Sumn.  ,523,  Fed.  Cas.  No. 

Scott  V.  Sevan,  2  Barn.  &  Ad.  78,  9  .5,696.    This  was  held  by  Lord  Eldon, 

L.  J.  K.  B.  152;  Delegal  v.  Xaylor,  7  in  Cash  v.  Kennion,  11  Ves.  Jr.  314. 

Bing.  460,  5  Moore  &  P.  443,  9  L.  J.  ^Lee  v.  Wilcocks,  5  Serg.  &  R.  48. 

C.  P.  167;  Ekins  v.  East  India  Go.  iScofield   v.   Day,   20   Johns.    102; 

1  P.  Wms.  396;  Ooekerell  v.  Barber,  Adams  v.  Cordis,  8  Pick.  260. 

16  Ves.   Jr.   461.     See   Stanwood   v.  iSee  Story,  Confl.  L.  §  313  a,  for  a 

f'lagg,    98   Mass.    124;     Cushing    v.  full  discussion  of  this  point.     See  al- 

Wells,  F.  &  Co.  98  Mass.  550;  Mar-  so  Warder  v.  Arell,  2  Wash.    (Va.) 

hurg  V.  Marburg,  26  Md.   8,  90  Am.  282,  1  Am.  Dec.  488 ;  Searight  v.  Cal- 

Dec.  84.  braith,   4   Dall.    325,    1    L.   ed.    853, 

iConfl.  L.  §  309.  Bartsch    v.    Afivater,    1    Conn.    40$,^ 

•See  also  to  same  effect,  Smith  v,  Descadillas  v.  Harris,  8  Me,  298. 
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pnlsory  domestic  legislation,  depreciated  paper,  is  negatived;' 
at  all  events  the  creditor  (according  to  this  author)  is  to  be 
debited  with  such  money  only  at  its  actual  value.  Hence, 
although  the  creditor,  in  the  land  where  the  legal  tender  act  is 
in  force,  cannot  compel  the  debtor  to  pay  beyond  this  amount, 
he  is  nevertheless  entitled,  on  this  view,  to  proceed  for  the  dif- 
ference, or,  in  other  words,  for  the  actual  amount  of  the  in- 
debtedness, in  the  courts  of  any  other  land  where  the  debtor 
may  have  property.  Bar,  however,  dissents  from  this  conclu- 
sion.* If  it  is  good,  then  no  extraterritorial  force,  he  argues, 
is  to  be  ascribed  to  other  methods  of  barring  contracts,  such  as 
bankrupt  discharges,  or  the  statute  of  limitations.  But  the 
view  taken  by  Masse  may  be  sustained  by  the  rulings  of  courts 
in  reference  to  bankrupt  assignments.  When  the  parties  liti- 
gating an  assignment  are  all  domiciled  citizens  of  the  state 
under  whose  legislation  it  is  executed,  they  may  be  held  by  a 
foreign  state  precluded  by  that  legislation  from  disputing  its 
effects.*  So  the  domiciled  citizens  of  a  state  are  precluded 
from  contesting  its  taxation,  unequal  though  that  taxation  may 
be.  But  such  legislation  does  not  bind  foreigners,  and  no  for- 
eigner can  be  internationally  compelled  to  take  a  depreciated 
eurrency  in  payment  of  a  debt,  even  though  such  currency  be 
a  legal  tender  in  the  debtor's  domicil. 

X.    How   OBLIGATIONS    MAT   BE   BARBED. 

519.  Modes  of  barring  by  Roman  law. — According  to  the  Ro- 
man law,  an  obligation  is  barred  {tollitur)  by  the  following 
processes : — 

(a)  Payment  —  Solutio.^ — -The  mode  of  payment,  when 
there  is  a  conflict  of  territorial  law,  is  considered  under  prior 
heads.  ^ 

(&)  Compensation. —  This  is  the  reciprocal  extinction  of 
debts  (or  set-off)  between  two  persons.^ 

(c)  Novation. — This  occurs  either  when  the  deblor  grants 
a  new  obligation  to  the  creditor  in  lieu  of  an  old  one  which  is 
extinguished,  or  when  a  new  debtor  is  substituted  for  an  old 

lOp.  cit.  p.  170.  iAnte,  §  514.     See,  as  to  soUiiio, 

ante,  §  401,  note. 
20p.  eit.  p.  277.  ^Ibid. 

3Post,  §  523. 

iSee    Mackenzie.    Roman    Law.    p. 
248. 


i§  519]  HOW  OBLIGATIONS  MAY  BE  BARRED.  1233 

one  who  is  discharged  by  the  creditor,  in  which  case  the  old 
debt  merges  in  the  new.* 

(d)  Confusion,  which  arises  when  the  same  person  becomes 
Iboth  creditor  and  debtor,  and  the  debt  is  thus  extinguished." 

(e)  Acceptilation,  which  is  release  without  payment,  oper- 
ating as  would  a  sealed  release  with  us.^ 

520.  Bar  in  place  of  performance  good  everywhere. — The  gen- 
■eral  position  laid  down  by  the  jurists  is  that  the  extinction  or 
bar  of  an  obligation  in  the  place  of  performance  is  its  extinc- 
tion or  bar  everywhere ;  ^  and  this  rule  has  been  frequently  ap- 
proved by  the  English  and  American  courts.^  It  is  true  that 
in  many  cases  the  rule  is  said  to  be  that  a  discharge  in  the 
place  of  contract  is  a  discharge  everywhere.  But  this  is  on 
the  assumption  that  the  place  of  contract  is  the  place  of  per- 
formance. When  the  two  conflict,  the  law  of  the  place  of  per- 
formance prevails.  And  this  obtains  as  to  the  effect  of  the  re- 
lease of  one  partner  of  the  indebtedness  of  another.^ 

521.  Conditioned  upon  fairness  of  procedure. — Of  course,  this 
is  on  the  hypothesis  that  such  bar  or  discharge  is  in  conformity 
with  the  principles  of  international  law.  If  this  be  not  the 
■case  (e.  g.,  if  the  creditor  had  no  hearing,  or  if  the  decree  con- 
travene natural  justice,  or  if  it  be  a  gross  imposition  on  a  for- 
eign creditor),  it  will  not  be  recognized  as  binding  by  the  state 
^of  which  such  creditor  is  a  subject.  ^ 

a.  Bankrupt  and  insolvent  discharges. 

522.  Discharge  by  state  without  jurisdiction  inoperative. — 
A  discharge  by  a  state  other  than  that  of  the  performance  of 
the  obligation  will  not  be  elsewhere  binding.  ^  That  with  debts 
the  state  of  performance  is  the  state  of  the  domicil  of  the  cred- 
itor will  be  presently  seen. 

^Mackenzie,   p.    251.     As   to   local  See,  however,  post,  §  527. 

law  of  novation,  see  am*e,  §  401,  note. 

^D.  46,  3.  sSee  Seymour  v.  Butler,   8  Iowa, 

^P;  46,  4.  304.      See  ante,   §   427r. 

\  Locus  m  quo  peragenda  est  so-  istory,  Confl.  L.  §  349;  Blanchard 

iuho.      See  Paul  Voet,   de   Stat.   s.  v.  Russell,   13  Mass.  6,  7  Am.  Dec. 

IX.  e.  11,  n.  11;  c.  12;  3  Burge,  Co-  io6.     See" post,  §  654. 

lomal  &  Foreign  Laws,  875;  Phil.  iv.  iSmith  v.  Buchanan,  I  East,  6,  5 

,•    „  Revised  Rep.  499 ;  Phil.  iv.  563 ;  Phil- 

^Ballantme   v.    Goldmg,    1    Cooke,  Ups  v.   Allan,   8   Barn.   &   C.   477    2 

Bankr.  Law,  347;  Potter  v.  Brown,  5  Mann.  &  R.  576,  7  L.  J.  K.  B.  2   32 

fiast,  130,  1   Smith,   351,  7   Revised  Revised  R«p.  450;  Lewis  v.  Owen    4 

H«p.   663;    Story,    Confl.   L.    §    340;  Barn.  &  Aid.  654.    Post,  §§  525,  804. 

Vhil.  IV.  563. 

Vol.  II.  Confl.  of  Laws — 78. 
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523.  Federal  bankrupt  discharges  effective  throughout  the 
■United  States. — The  conclusiveness  in  the  United  States  of 
bankrupt  decrees,  when  made  in  conformity  with  constitu- 
tional Federal  legislation,  cannot  be  questioned;  nor  is  there- 
any  question,  when  there  is  a  bankrupt  or  insolvent  discharge 
of  a  debtor  by  the  court  of  a  state  in  which  an  obligation  is  to 
be  performed,  and  in  which  both  obligor  and  obligee  are  domi- 
ciled, that  by  such  decree  the  debt  is  discharged.  Other  ques- 
tions arise,  however,  when  the  state  in  which  the  obligation  is 
to  be  performed  is  not  that  in  which  the  obligor  is  discharged, 
or  when  the  obligee  is  a  citizen  of  some  otherr  state. 

524.  State  insolvent  discharges  operative  as  between  citizens 
of  state  and  validating  creditors.— A  state  has  the  constitutional 
power  to  pass  insolvent  laws,  in  the  nature  of  bankrupt  laws, 
which  will  discharge  all  contracts  made  or  existing  between 
citizens  of  the  state  which  enacted  the  law,  and  whose  tribu- 
nals granted  the  discharge ;  ^  nor,  as  we  will  see,  is  this  affected 
by  a  change  of  residence  by  the  creditor  after  the  contract  was 
made.^  The  same  rule  applies  to  parties  who,  though  for- 
eigners, assent  to  the  operation  of  an  insolvent  discharge  by 

1  The  operation  of  state  insolvency  pet  Lining  Go.  23  R.  I.  324,  50  Atl. 

laws,  however,   is  suspended  by  the  331. 

enactment  of  a  Federal  bankruptcy       It  seems,  however,  that  state  in- 

act,  so  far  at  least  as  concerns  cases  solvency   laws   still   have   a   limited 

within  the  scope  and  purview  of  the  operation  upon  cases  not  covered  by 

latter  act.     The  state  laws,  however,  the    Federal    bankruptcy   law.     See 

are  suspended  and  not  annulled,  and  note  in  51  C.  C.  A.  11,  14. 
the  repeal  of  the  bankruptcy  act  puts       So,    state    statutes    which   merely 

them  in  operation  again.     Butler  v.  regulate   the    administration   of  the 

Goreley,  146  U.  S.  303,  36  L.  ed.  981,  trust  created  by  an  assignment  for 

13  Sup.  Ct.  Rep.  84.  the  benefit  of  creditors  are  not  sus- 

The  Federal  bankruptcy  act  of  pended  by  the  Federal  bankruptcy 
1898,  therefore,  has  suspended  all  act,  though  the  making  of  the  assign- 
state  insolvency  laws  affecting  cases  ment  may  constitute  an  act  of  bank- 
within  its  scope  and  purview.  Gar-  ruptcy  which  will  subject  the  estate 
Ivng  V.  Seymour  Lumber  Go.  51  C.  to  administration  under  the  bank- 
C.  A.  1,  and  note  p.  11,  113  Fed.  483;  ruptcy  act.  Be  Sievers,  91  Fed.  366. 
Harbaugh  v.  Gostello,  184  111.  110,  See  also  note  in  51  C.  C.  A.  11,  15. 
57  Am.  St.  Rep.  147,  56  N.  E.  363; 

Foley-Bean   Lumber   Go.   v.   Sawyer,       ^Ogden   v.    Saunders,    12    Wheat. 

76  Minn.  118,  78  N.  W.  1038;  E.  C.  213,  6  L.  ed.  606;  Stone  v.  Tihhetts 

-n7        ^t  n  D~       en  -kt    tt    cnr  26  Me.  110;  Stevens  v.  Thorns,  30  N. 

-Wesoott  Go.  V.  Berry,  69  N.  H.  505,  jj     ^gg.    BVijAcm   v.   Henderson,   1 

45  Atl.  352;  Mauran  v.  Grovm  Ga/r-   Cush.  430,  48  Am.  Dec.  610;  Smith  r. 
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participating  in  the  insolvent  procedure.*  In  Louisiana,  how- 
ever, actual  notice  to  a  resident  creditor  is  required  in  order 
to  bring  him  within  the  bar.* 

525.  But  not  usually  as  to  other  persons. —  It  was  always 
agreed  that  such  a  discharge  will  not  bar  an  action  between  a 
citizen  of  one  state  and  a  citizen  of  another  state,  where  the 
contract  is  not  by  its  express  terms  to  be  performed  in  the  state 
granting  the  discharge ;  ^  and  that  such  bar  does  not  operate  as 
to  contracts  made  in  the  state  granting  the  discharge,  with  a 
citizen  of  another  state,  where  no  place  of  performance  is 
named.  ^  And  the  rule  now  settled  is  that,  when  the  creditor 
is  domiciled  in  another  state,  a  discharge  by  the  state  of  the 
debtor's  domicil  does  not  bar  the  debt.*     A^d  this  conclusion 

Smi«A,  2  Johns.  241,  3  Am.  Dec.  410;  1  Dill.  515,  Fed.  Gas.  No.  ,13,417; 
Smith  V.  Parsons,  1  Ohio,  236,  13  Felch  v.  Bughee,  48  Me.  9,  77 
Am.  Dec.  608;  Stoddard  v.  Barring-  Am.  Dec.  203;  Anderson  v.  Wheel- 
ton,  100  Mass.  87,  1  Am.  Rep.  92,  97  er,  25  Conn.  603;  Easterly  v. 
Am.  Dec.  80;  Einer  v.  Beste,  32  Mo.  Goodwin,  35  Gonn.  273;  Rosenheim 
240,  82  Am.  Dec.  129;  3  Parsons,  v.  Morrow,  37  Fla.  183,  20  So.  243; 
Contr.  439.  Donnelly    v.    Corbet,  7    N.    Y.    500; 

That  the  creditor  becomes  domi-  Pratt  v.  Chase,  44  N.  Y.  597,  4  Am. 
ciled  in  the  state  at  any  time  before  Rep.  718;  Poe  v.  Duok,  5  Md.  1;  Pot- 
the  decree  precludes  him,  see  Brown  ter  v.  Kerr,  1  Md.  Ch.  275;  Pugh  v. 
V.  Bridge,  106  Mass.  563.  Bussel,  2  Blackf.  394 ;   Silverman  v. 

Lessor,    88    Me.    599,    34    Atl.     526; 

But  see  post,  §  529.  Brighton  Market  Bank  v.  Merich,  11 

Mich.  405;  Eawley  v.  Hunt,  27  Iowa, 

3Pos*    §  528  ^^^'  ^  -'^™-  ^®P-  ^^^5   TJrton  v.  Hun- 

iSee  Breedlove  v.  Nieolet,  7  Pet.  *?:>  ^  W-  Va  83;  Beer  v.  Booper,  32 
413  8  L  ed   731  Miss.   246;    Crow   v.   Ooons,   27   Mo. 

iParmers'  &  M.  Bank  v.  Smith,  6  512-  Beers  y.  iSfeea,  5  Tex.  349  See 
Wheat.  131,  5  L.  ed.  224;  Stevenson  Ba^<^^  y.  Oreenleaf,  6  Call  (Va.)  271, 
V.  Klnq,  2  Cliff.  1,  Fed.  Gas.  No.  13,-  I  Hughes  261,  ]?e<i.  C?,s.  No.  959; 
417;  Palmer  V.  Goodwin,  32  Me.  535;  ^^'"'^J'"  ?Sff  J  ^^^}}-  ^5  ^'^• 
Savoye  v.  Marsh,  10  Met.  594,  43  Am.  ^''^,\^°- Bi^^^l  WoodhuUj.  Wagner, 
Dec.  451;  Fiske  v.  Foster,  10  Met.  5^'"?^^-  300  Fed.  Gas.  No.  17,975; 
597;  Braynard  v.  Marshall,  8  Pick.  fP^^nger  y  Foster, J  Story,  SS7,  Fed. 
184;  Sherrill  v.  Hopkins,  1  Cow.  103;  S?"^"  .,v  '.l  ,;  •, -.1  ^^f^ ^-  ^'"'*'''  ^ 
Ory  V.  Winter,  4  Mart.  N.  S.  277;  3  ^,'1°^-^  M.  115,  Fed.  Gas.  No.  14,- 
Parsona,  Contr.  441  "^5      Worthmgton     v.     Jerome,     5 

2See  Green  v.  Swrmiento,  3  Wash.  ?la.tchf.  279,  Fed.  Gas.  No.  18.054; 
0.  C.  17,  Fed.  Gas.  No.  5,760;  Ilsley  ^JT." '*'•  ^""''*'i.*^„U-  ^^  ^^'^'  ^^  '^-'■ 
V.  Merriam,  7  Cush.  242,  54  Am  Deo  '=^-  ^~^'.}?  ^"P-  ^-  ^^P-  ^^^-  0<^her 
721;  Clark  v.  Hatch,  7  Cush.  455;  ""^^^^  ^l"  ^«  *°™'^  ?'°«*'  §§531,  804. 
Scribner  v.  T^igfter,  2  Gray,  43.  o  -x  •  ,  u  .  „ 
Post,  §  528.  °°'  "  ^^  "^1"  ™  Bean.  v.  Loryea,  81 

sOoo/c  V.  Kofoi,  5  How.  309,  12  L.  Gal.  151,  22  Pac.  513,  that  a,  dis- 
90Q  I*!?'   ^'^^^^"'  V.   ffaZe,   1    Wall,   charge  in  insolvency  is  no  bar  to  an 

^L]\w:^tm%T:±&2flfe-  ^<="°"  -  *^«  «*^*«  -  -^-^^  "  -- 
■oenson  v.  Kw^,  2  Cliff.  1,  Fed.  Cas.  gi'^^'^ed  upon  a  judgment  rendered 
No.  13,417;  Van  Glahn  v.  Varrenne.   "^  another  state  in  favor  of  a  resi- 
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is  consistent  with  that  already  stated,  that  the  place  of  the 
creditor's  domicil  is  the  place  to  whose  law  the  assignment  of 
a  debt  is  subject.* 

An  insolvent's  discharge,  however,  bars  a  claim,  the  legal 
<itle  of  which  is  vested  in  a  resident  trustee,  notwithstanding 
that  those  beneficially  interested  are  domiciled  elsewhere.' 

525a.  Same. — The  rule  of  the  last  section  applies  in  favor  of 
a  creditor  who  is  a  citizen  of  another  state,  notwithstanding 
his  accidental  presence  within  the  state  in  which  the  discharge 
is  granted  at  the  time  when  the  insolvency  proceedings  were  in- 
stituted. ^  So,  the  rule  applies  though  the  debt  was  contracted 
"while  the  creditors  were  doing  business  within  that  state  under 
a  name  and  style  that  did  not  disclose  their  identity  or  their 
residence,  and  by  which  the  debtor  was  led  to  believe  that  he 
was  dealing  with  a  resident  concern.^  Nor  is  the  nonresident 
creditor  deprived  of  his  immunity  by  the  fact  that  the  contract 
was  made  vdth  his  agent,  a  resident,  whom  the  insolvent  sup- 
posed to  be  the  principal,  the  agency  not  being  disclosed.^ 
The  rule  also  applies  when  the  creditor  is  a  foreign  corpora- 
tion, notwithstanding  that  it  has  a  place  of  business  within  the 
state  where  the  discharge  is  granted,  and  has  complied  with  the 
conditions  of  doing  business  in  the  state,  and  is  subject  to  serv- 
ice of  process  therein.*  It  has  also  been  held  that  a  discharge 
under  a  state  insolvency  law  is  not  a  bar  to  an  action  upon  a 
debt  due  a  partnership,  one  of  the  members  of  which  never 

dent  of  the  latter  state  who  was  a        ^givift  v.  Winchester,  96  Me.  480, 

party  to  the  insolvency  proceedings.  90  Am.  St.  Eep.  414,  52  Atl.  1017. 
Hills  V.   Carlton,  74  Me.   156,  is  to        ^Guernsey  v.  Wood,  130  Mass.  503. 
similar  effect.  ^Hammond  Beef  &  Provision  Go.  v. 

Best,  91   Me.  431,  42  L.  E.  A.  528, 

iAnte,  §  363.  40  Atl.  338;  Regina  Flour  Mill  Go.  v. 

iWade  V.  Sewell,  56  Fed.  129.  Holmes,  156  Mass.  11,  36  N.  E.  176; 

iBergner  &  E.  Brewing  Co.  r.  Bergner  &  E.  Brewing  Go.  v.  Drey- 
Dreyfus,  172  Mass.  154,  70  Am.  St.  fus,  172  Mass.  154,  70  Am.  St.  Rep. 
Rep.  251,  51   N.  E.  531.  251,  51  N.  E.  531. 
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was  a  citizen  of  the  state,  although  the  other  two  partners  were 
citizens,  and  the  business  was  in  part  conducted  within  the 
state.  ® 

526.  Nor  as  to  negotiable  paper  indorsed  abroad. —  Where  ne- 
gotiable paper  of  an  insolvent  is  indorsed  bona  fide  to  a  citizen 
of  another  state,  before  maturity,  and  before  proceedings  in- 
stituted in  insolvency,  this  is  a  new  contract,  and  a  suit  on  it 
is  not  barred  by  such  discharge.  ^  And  it  has  been  determined 
by  the  Supreme  Court  of  the  United  States  that  a  note  pay- 
able in  Massachusetts  to  the  maker's  order,  and  indorsed  by 
him  to  a  Vermont  creditor,  is  not  barred  by  an  insolvent  dis- 
charge in  Massachusetts  before  the  note  was  payable.  ^ 

But  the  discharge  is  a  bar  to  an  action  against  the  maker  by 
the  payee  of  a  note  who  has  been  compelled  to  pay  his  indorsees 
a  balance  due  thereon,  notwithstanding  that  the  payee  is  a  resi- 
dent and  citizen  of  another  state,  and  did  not  prove  his  claim 
in  the  insolvency  proceeding,  if  the  note  was  proved  therein  by 
the  indorsees.* 

A  discharge  is  a  defense  to  an  action  upon  a  note  made  to  a 
citizen  of  the  state  in  which  the  discharge  was  granted,  but 
indorsed  and  transferred  by  him  to  a  citizen  of  another  state 
subsequently  to  the  discharge.* 

So,  the  discharge  is  good  as  against  a  claim  that  was  assigned 
by  a  resident  to  a  nonresident  after  the  commencement  of  the 
insolvency  proceedings,  although  the  assignee  had  no  notice  of 
such  proceedings.^ 

^Chase  v.  Henry,  166  Mass.  577,  55  ^Balchcin  v.  Hale,  1  Wall.  223,  17 

Am.    St.   Rep.    423,    44    N.    E.    988.  L.  ed.  531;  Felch  v.  Buglee,  48  Me. 

Holmes,  J.,  wrote  a  dissenting  opin-  ^'  ''^  ■^™-  ^<=-  ^^• 

ion  in  which  two  of  the  other  judges  Wolumbia  Falls  Brick  Co.  v.  Glid- 

concurred.  den,  157  Mass.  175,  31  N.  E.  801. 

^Thomas  v.   Crow,  65  Cal.   470,  4 

^Bmcher    v.    Fish,    33   Me.   316;  pac.  448 

Boughton  v.  Maynard,  5  Gray,  552;  bd    ,'            ^   ■  ^    „„   ,^ 

Aiiderson  v.  Wheeler,  25  Conn.  603.  ^Perkms  v.  Qmnt,  69  N.  H.  428, 

See  Towm  v.  Smith,  1  Woodb.  &  M.  45  Atl.  143. 
115,  Fed.  Cas.  No.  14,115. 
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And,,  a  discharge  is  a  bar  where  the  claim  had  previously 
been  formally  assigned  to  a  citizen  of  the  state  in  which  the 
discharge  was  granted  by  a  citizen  of  another  state,  notwith- 
standing that  the  assignment  was  merely  for  the  purpose  of  col- 
lection, and  that  the  equitable  title  remained  in  the  assignor.® 

527.  No  exception  from  debt  beings  payable  in  discharging 
state. — ^Whether,  when  an  obligation  is  made  and  is  to  be  per- 
formed in  the  state  discharging  the  insolvent,  who  is  a  citizen, 
such  discharge  is  a  bar  to  a  suit  by  a  creditor,  who  is  a  citizen 
of  another  state,  was  once  doubted.  That  it  is  a  bar  was  at  one 
time  held  in  Massachusetts;^  though  even  in  Massachusetts 
this  view  is  now,  in  obedience  to  the  ruling  of  the  Supreme 
Court  of  the  United  States,  abandoned.^ 

528.  Exception  as  to  party  to  procedure. — At  the  same 
time  it  must  be  kept  in  mind  that  citizens  of  other  states,  who 
would  not  otherwise  be  bound  by  an  insolvent  discharge,  may 
be  estopped  from  disputing  it  by  becoming  parties  to  the  pro- 
cedure. -^ 

^French  v.  Robvmon,  86  Me.  142,  Atl.  629;   Bedell  v.  8eruton,  54  Vt. 

41  Am.  St.  Hep.  533,  29  Atl.  960.  493.     Many  other  cases  have  applied 

the   rule  under   such   clrcumstanoea, 

iSerilner  v.   Fisher,   2  Gray,   43;  without  questioning  it, 
Blanchard  v.  Bussell,  13  Mass.  1,  7 
Am.  Dec.  106,  3  Parsons,  Contr.  439, 

note  w.     See  Prockioers'  Bmik  v.  Far-       ^Kelley  v.  Drury,  9  Allen,  27,  86 

num,  5  Allen,  10.     Since  Baldiom  v.  Am.  Dec.  739.    An,te,  §§  389  et  seq.; 

Hale,  1  Wall.  223,  17  L.  ed.  531,  this  Clwy  v.  Smith,  3  Pet.  411,  7  L.  ed. 

case  is  to  be  considered  as  overruled.  723;  Toot  Olahn  v.  Tarrenne,  1  Dill. 

^Eelley  v.  Drury,  9  Allen,  27,  85  515;  Pratt  v.  Ghase,  44  N.  Y.  597,  4 

Am.  Dec.  739.  Am,  E«p.  718. 

It  is  now  settled  beyond  dispute  This  exception  to  the  general  rule 
that  the  discharge  is  not  a  bar  if  that  a  discharge  does  not  bar  a,  debt 
the  creditor  was  a  citizen  of  another  due  to  a  citizen  of  another  state  is 
state,  notwithstanding  that  the  debt  recognized  by  all  the  cases  that  sup- 
was  contracted  and  was  expressly  port  the  rule.  See  especially  Oilman 
payable  in  the  state  where  the  dis-  v.  Loekwood,  4  Wall.  409,  18  L.  ed. 
charge  was  granted.  The  rule  is  ex-  432;  Detmy  v.  Bennett,  128  U.  S. 
pressly  declared  in  Oilman  v.  Lock-  489,  493,  32  L.  ed.  491,  494,  9  Sup. 
wood,   4   Wall.   409,   18  L.   ed.   432;  Ct.  Rep.  134. 

Phoenix  Nat.  Bank  v.  Batcheller,  151  By  proving  his  debt  and  present- 
Mass.  589,  8  L.  R.  A.  644,  24  N.  E.  ing  it  to  the  assignee  in  the  insol- 
917;  Perley  v.  Mason,  64  N.  H.  6,  3  vency   proceedings,   and  accepting  a 
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This  is  true  even  if  the  subsequent  suit  be  brought  in  the 
state  where  the  creditor  resided.^ 

529.  Removal  of  creditor  to  another  state  after  debt  incurred 
does  not  privilege  him  as  against  assignment. — In  1868,  subse- 
quent to  the  publication  of  the  last-mentioned  decisions  of  the 
Supreme  Court  of  the  United  States,  it  was  held  by  the  su- 
preme court  of  Massachusetts,  in  a  case  in  which  it  appeared 
that  there  was  a  contract  between  two  citizens  of  the  same 
state,  within  such  state,  one  of  whom  afterwards  removed 
therefrom  and  became  a  citizen  of  another  state,  and  the  other 
remained  in  the  first  state,  that  a  discharge  under  the  insolvent 
law  of  the  first  state,  which  law  was  in  force  when  the  contract 
was  made,  was  a  bar  to  an  action  on  the  contract.  ^ 

dividend  thereunder,  the  nonresident  A   discharge  of  two   firms   in  the 

creditor  subjects  his  claim  to  the  ju-  same  insolvency  proceeding  does  not 

risdiction  of  the  state  insolvent  law,  affect    the    claim    Of    a    nonresident 

and  is   bound   by  the    debtor's    dis-  creditor    against    one    of    the    firms, 

charge  thereunder,  so  that  his  debt  merely   because   he   proved   a    claim 

is    barred    thereby.      Rosenheim    v.  against    the    other    firm,    which    in- 

Morrow,  37  Fla.  183,  20  So.  243.  eluded  the   partners   in   the   former. 

So,  a  nonresident  creditor  who  ac-  and  voted  for  their  assignee,  and  ac- 
cepts the  benefit  of  an  offer  by  the  cepted  a  dividend  on  the  claim.  Pat- 
insolvent  of  a  composition  with  ered-  tee  v.  Paige,  163  Mass.  352,  28  L.  R. 
itors  is  bound  by  the  subsequent  dis-  A.  451,  47  Am.  St.  Rep.  459,  40  N. 
charge.      Murray    v.    Boierts,     150  E.  108. 

Mass.  353,  6  L.  R.  A.   346,   15  Am.  ^Perley  v.   Mason,   64  N.  H.  6,   3 

St.  Rep.  209,  23  N.  E.  208.  Atl.  629. 

But   a   nonresident    creditor    does  In  Phelps  v.  Borland,   103   N.   Y. 

not  lose  his   immunity  because   his  406,  57  Am.  Rep.  755,  9  N.  E.  307, 

attorney  attended  a  meeting  of  cred-  the  holder  of  a  bill  of  exchange,  who 

itors  called  for  selection  of  an   as-  was   a   resident   of   New  York,   was 

signee,     and     ineffectually     advised  held  to  have  lost  his  recourse  against 

against  the  election  of  a  person  pro-  the  drawer,  also  a  resident  of  New 

posed.    Fish  v.  Bohart,  69  N.  H.  596,  York,    by    reason    of   the    acceptor's 

45  Atl.  479.  discharge  in  bankruptcy  proceedings 

Nor  does  he  lose   such   immunity  in  England,  to  which  the  holder  vol- 

hy  bringing  suit  against  the  syndic  untarily  became  a  party  by  proving 

to   enforce   the    vendor's    lien    upon  his  claim  and  accepting  a,  eomposi- 

goods;   or  by  going  into   the   insol-  tion    decreed    by    the    court,    condi- 

vency  court   and   taking   a   rule   to  tioned  on  the  release  of  the  acceptor, 
have  certain  goods  delivered  to  him, 

which  he  alleges  was  his   property,  i-Stoddard     v.      Harrington,      100 

and  not  included  in  the  cession.  Syl-   lit""'  ^VJ"^'  ^"^^  ^^,'  ^^^p^lJ^'"' 

^  -       .  "      80,  m  which  the  principle  of  Baldwin 

vester  v.  Danziger,  32  Fed.  1.  v.  Hale,  1  Wall.  223,  17  L.  ed.  531, 
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529a.  Effect  of  discharge  upon  subsequent  action  in  same  ju- 
risdiction.— There  are  intimations  in  a  few  of  the  cases  that  the 
rule  which  precludes  the  effect  of  a  discharge  under  a  state  in- 
solvency law  as  a  bar  to  the  claim  of  a  creditor  who  is  a  citizen 
of  another  state  does  not  apply  when  the  subsequent  action 
upon  the  claim  is  brought  in  a  court  of  the  state  in  which  the 
discharge  was  granted.^  It  is  nevertheless  well  established 
that  the  rule  applies  to  such  a  case,  as  well  as  when  the  action 
is  brought  in  a  Federal  court,  or  a  court  of  another  state.  The 
discharge  is  ineffectual  in  either  case,  assuming,  of  course,  that 
the  creditor  did  not  participate  in  the  insolvency  proceedings.^ 

was  accepted,  but  held  not  to  rule  within  the  state  where  the  discharge 

the  above  case.  See  also  Kelley  v.  -^jjas  granted,  and  both  parties  were 
Drury,  9  Allen,  27,  85  Am.  Dec.  739.  .,     ,       j  iv  ^     .   ^       j.  xi.     x- 

"'  '      '  residents  of  that  state  at  the  time 

The  doctrine  of  the  Massachusetts  the  debt  was  contracted,  if  the  cred- 
case  is  supported  by  some  intima-  itor  subsequently,  but  before  the  dis- 
tions  of  the  United  States  Supreme  charge,  became  a  resident  of  anothei' 
Court.     Thus,   Cole  v.   Cunningham,   state. 

133  U.  S.  107,  115,  33  L.  ed.  538,  i  Thus,  it  was  said  in  Gilman  v.. 
542,  10  Sup.  Ct.  Rep.  269,  says  that  Lockwood,  4  Wall.  409,  18  L.  ed.  432, 
it  is  well  settled  that  state  insol-  that  a  discharge  under  a  state  insol- 
vency laws  are  binding  "upon  such  vent  law  cannot  be  pleaded  in  an 
persons  as  were  citizens  of  the  state  action  brought  by  a  citizen  of  an- 
at  the  time  the  debt  was  contracted."  other  state  in  the  courts  of  the 
The  effect  of  a  change  of  residence  United  States  or  "of  any  other  state 
after  the  contraction  of  the  debt  was,  than  that  where  the  discharge  was 
however,  not  involved  in  that  case.       obtained.''     The  precise  point,  how 

So,  in  'N orris  v.  Atkinson,  64  N.  H.  ever,  was  not  involved  in  this  case. 
87,  5  Atl.  710,  it  is  said  that  the  dis-  ^Rhodes  v.  Borden,  67  Cal.  7,  S 
charge  is  not  a  bar  "unless  the  cred-  Pac.  850;  Sills  v.  Carlton,  74  Me. 
itors  were  citizens  of  that  state  [i.  e.,  156;  Silverman  v.  Lessor,  88  Me.  599. 
the  state  in  which  the  discharge  was  34  Atl.  526;  Phoenix  Nat.  Bank  v. 
granted]  at  the  time  of  the  proceed-  Batcheller,  151  Mass.  589,  8  L.  R.  A. 
ings."  644,    24   N.    E.   917 ;  •  Bergner   &   E. 

Pullen  V.  Hillman,  84  Me.  129,  30  Brewing  Go.  v.  Dreyfus,  172  Mass. 
Am.  St.  Rep.  340,  24  Atl.  795,  and  154,  70  Am.  St.  Rep.  251,  51  N.  E. 
Roberts  v.  Atherton,  60  Vt.  563,  6  531;  Stirn  v.  McQuade,  66  N.  H. 
Am.  St.  Rep.  133,  15  Atl.  159,  how-  403,  49  Am.  St.  Rep.  623,  22  Atl. 
ever,  expressly  hold  that  the  dis-  451 ;  Main  v.  Messner,  17  Or.  78.  20 
charge  is  not  a  bar,  although  the  Pac.  255;  Bedell  v.  Soruton,  54  Vt. 
debt    was    contracted    and    payable  493. 
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The  discharge,  however,  may  be  effectual  to  deprive  a  nonresi- 
dent of  a  special  remedy  against  the  insolvent  under  the  laws- 
of  the  state  in  vyhich  the  discharge  was  granted.^ 

If  the  principle  thus  applied  to  discharges  under  state  insol- 
vency laws  were  to  be  applied  by  analogy  to  discharges  under- 
the  Federal  bankruptcy  act,  a  discharge  under  the  latter  act. 
would  not  bar  an  action,  even  in  a  state  or  Federal  court,  by  a 
creditor  who  is  a  resident  of  a  foreign  country.  There  was  a 
conflict  upon  this  point  among  the  decisions  rendered  under 
the  bankruptcy  act  of  1867.  Some  of  the  cases  took  the  view 
that  the  decisions  with  reference  to  discharges  under  state  in- 
solvency laws  were  based  solely  upon  provisions  of  the  Federal 
Constitution,  and  not  at  all  upon  doctrines  of  international, 
law,  and  were  therefore  not  applicable,  even  by  analogy,  to  dis- 
charges under  a  Federal  bankruptcy  act.*  Other  cases,  how- 
ever, took  the  view  that  those  decisions  rested  upon  the  doc- 
trines of  international  law,  as  well  as  upon  constitutional  prin- 
ciples, and  were  therefore  applicable  by  analogy  to  discharges- 
under  the  latter  act.^     By  the  terms  of  the  bankruptcy  act  of 

3  Thus,  Maxwell  v.  Cochran,  136  eeedings.  It  was  held  otherwise, 
Mass.  73,  held  that  a  statute  provid-  however,  in  Haman  v.  Brennan,  170' 
ing  that  the  property  and  estate  of  Mass.  405,  49  N.  E.  655,  where  the 
the  insolvent  debtor  acquired  subse-  nonresident's  claim  had  been  reduced 
quently  to  the  commencement  of  the   to  judgment. 

insolvency  proceedings  shall  not  be  iRuiz  v.  Eickerman,  2  McCrary, 
subject  to  attachment  in  any  suit  to  259,  5  Fed.  790;  Pattison  v.  Wilbur,. 
recover  a  provable  debt  due  to  a  non-  12  Nat.  Bankr.  Reg.  193;  Zaregas 
resident,  invades  no  right  of  foreign  Case,  1  N.  Y.  Legal  Obs.  40  note, 
creditors,  but  aflfects  merely  the  rem-  Fed.  Cas.  No.  18,204;  Murray  v.  De- 
edy  or  mode  of  proceeding  to  enforce  Rottenham,  6  Johns.  Ch.  52. 
the  payment  of  the  debt.  It  was  ac-  SLizardi  v.  Cohen,  3  Gill.  430; 
cordingly  held  under  such  statute  M'Menomy  v.  Murray,  3  Johns.  Ch.. 
that  a  nonresident  creditor  could  435;  McDougall  v.  Page,  55  Vt.  187, 
not,  after  the  discharge,  reach  and  45  Am.  Rep.  602.  This  was  also  the- 
apply  to  the  payment  of  his  debt  view  taken  in  Phelps  v.  Borland,  103- 
the  interest  of  the  debtor  in  assets  N.  Y.  406,  57  Am.  Rep.  755,  9  N.  E. 
in  a  partnership  acquired  since  the  307,  though  the  decision  in  this  case- 
commencement  of  the  insolvency  pro-    was  that  a  discharge  in  bankruptcy 
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1867,  the  bankrupt  was  to  be  released  from  all  debts  which 
were,  or  might  have  been,  proved  against  his  estate.  One  of 
the  cases"  that  denied  the  effect  of  the  discharge  under  that 
act  as  a  bar  against  an  action  by  a  foreign  creditor  cited  a  deci- 
sion of  the  United  States  Supreme  Court'^  to  the  effect  that 
a  statute  in  general  terms  discharging  contracts,  or  denying 
suits  upon  them,  without  particular  mention  of  foreign  con- 
tracts, does  not  include  them.  There  seem  to  be  no  decisions 
upon  the  question  as  to  the  effect  of  a  discharge  under  the  bank- 
ruptcy act  of  1898  upon  the  claim  of  a  creditor  who  is  domi- 
ciled in  a  foreign  country.  It  has,  perhaps,  been  assumed  that 
the  question  has  been  definitely  settled  by  §  lY  of  the  latter 
act,  which  declares  that  the  discharge  in  bankruptcy  shall  re- 
lease the  bankrupt  from  all  his  provable  debts,  except  certain 
debts  therein  expressly  enumerated.  It  may,  perhaps,  be 
urged  that  the  maxim,  Expressio  unius  est  exclusio  alterius  is 
applicable  to  this  phraseology,  and  that  debts  due  foreign 
creditors  are  barred  by  the  discharge,  since  they  are  not  in- 
cluded within  the  exceptions  expressly  enumerated.  This  is 
by  no  means  clear,  however,  since,  accepting  the  rule  of  statu- 
tory construction  above  referred  to,  debts  due  a  resident  of  a 
foreign  country  would  not  come  within  the  general  rule  de- 
clared by  the  section  as  to  the  effect  of  the  discharge,  and  there 
would  therefore  be  no  necessity  of  including  them  within  the 
express  exceptions,  even  if  it  were  not  intended  that  the  dis- 
charge should  operate  against  them. 

At  all  events,  it  is  clear  that,  upon  principles  of  interna- 
tional law,  a  discharge  under  the  Federal  bankruptcy  act 
would  not  bar  a  suit  by  a  foreign  creditor  in  the  foreign  juris- 

under  a  foreign  law  was  not  a  de-  "^Suydam  v.  Broadnax,  14  Pet.  67, 
fense  to  an  action  in  the  United  10  L.  ed.  357.  This  was  said,  how- 
States  by  a  citizen  of  the  United  ever,  with  reference  to  a  state  insol- 
States.  vency  law,  and  not  with  reference  to 

^McDougall  v.   Page,   55   Vt.   187,  a  Federal  bankruptcy  act. 
45  Am.  Rep.  602. 
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diction;  and,  conversely,  that  a  discharge  under  a  foreign 
bankruptcy  act  would  not  bar  an  action  in  a  state  or  Federal 
court  by  a  creditor  who  was  a  citizen  of  the  United  States.® 

530.  Retrospective  discharge  is  inoperative. — It  is  conceded 
on  all  sides  that  an  obligation  is  not  barred  by  a  discharge  un- 
der an  insolvent  law  passed  subsequent  to  the  making  of  such 
obligation.  ^ 

531.  Foreign  bankrupt  discharges  not  extraterritorial. — For- 
eign bankrupt  laws  are  to  be  subjected  to  the  same  limitations 
as  are  state  insolvent  laws.  A  foreign  bankrupt  discharge  has 
no  necessary  cosmopolitan  effect.^  Such  a  discharge  does  not 
extinguish  a  debt  payable  by  the  alleged  bankrupt  when  the 
creditor  is  domiciled  in  another  state.  ^  If  it  did,  all  that 
would  be  necessary  to  enable  a  debtor  to  get  rid  of  his  debts 
would  be  for  him  to  visit  a  state  which  takes  bankrupt  juris- 
diction over  mere  visitors,  and  there  be  discharged.^ 

532.  Otherwise  as  to  discharges  in  special  forum  or  common 
domicil. — It  is  otherwise,  however,  when  the  discharge  is  in 
the  special  forum  of  the  debt  (i.  e.,  the  creditor's  domicil),^ 

iPhelps  V.  Borland,  103  N.  Y.  406,  ^Phillips  v.  Allan,  8  Barn.  &  C. 
57  Am.  Rep.  755,  9  N.  E.  307,  and  see   477,  2  Mann.  &  R.  576,  7  L.  J.  K.  B. 

,   o  CO!       T>  i  J.        nr  2,    32    Revised   Rep.    450;    Lewis    v. 

post,  §  531.      But  see  contra,  May  v.    ^j^^^^  ^  ^^^    ^  2j^_  gg^.  ^^.^^^  ^_ 

Breed,  7  Cush.  15,  54  Am.  Dec.  700.  Buchanan,  1  East,  6,  5  Revised  Rep. 

499;    Quin  v.   Keefe,   2   H.   Bl.   553; 

^Sturges      v.       Crowninshield,      4  M'Millan  v.  M'Neill,  4  Wheat.  209,  4 

Wheat.  122,  4  L.  ed.  529;  Farmers'  &  L.    ed.   552;    Green   v.    Sarmiento,   3 

M.  Bank  v.  Smith,  6  Wheat.  131,  5  L.  Wash.  C.  C.  17,  Fed.  Cas.  No.  5,760; 

ed.  224;  Elton  v.  O'Connor,  6  N.  D.  Zarega's  Case,  1  N.  Y.  Legal  Obs.  40 

1,  33  L.  R.  A.  524,  68  N.  W.  84.  note,  Fed.  Cas.  No.  18,204;  Saunders 

^Fost,  §  804.     The  question  is  the  v.  Williams,  5  N.  H.  215;  Munroe  v. 

same  as  that  discussed  ante,  §§  387-  Guilleaume,   3  Keyes,   30;   Banks  v. 

390.    If  we  had  a  perfect  cosmopoli-  Greenleaf,    6     Call.     (Va.)     271;     1 

tan    system    of    bankruptcy,    a    dis-  Hughes,    261,    Fed.    Cas.    No.    959; 

charge  in  one  state  would  be  a  bar  Goodsell    v.    Benson,    13    R.    I.    225. 

to  suits  in  other  states  for  all  classes  "For  other  cases,  see  post,  §  804. 
of  debts.     But  there  is  no  cosmopoli-        3  See  ante,  §§  387  et  seq.;  post,  § 

tan  system  of  bankruptcy.     On  the  804.     Bar,  in  his  review  of  the  first 

contrary,  there  is  no  European  state  edition  of  this  work   (p.  36),  main- 

which    does    not    permit    bankrupt  tains  that  a  bankrupt  discharge,  to 

process  to  be  issued  against  any  tem-  be  binding,  should  emanate  from  the 

porary  resident  who  may  be  in  em-  jurisdiction  to  which  the  obligation 

barrassed      circumstances.       Decrees  is  subject. 

based  on  such  process  are  entitled  to        ^Potter  v.  Brown,  5  East,  124,   1 

no  greater  effect  than  are  local  at-  Smith,    351,    7    Revised    Rep.    663; 

tachments.     To    this     purport,     see  Gardiner  v.  Houghton,  2  Best  &  S. 

Westlake    (1880),    §    224.     Ante,    §  743. 
390;  post,  §§  794,  804;   6  Southern 
Ijaw  Rev.  690. 
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or,  a  fortiori,  in  a  state  "which  is  the  common  domicil  of  the 
parties,^  or  in  a  state  to  whose  common  bankrupt  law  all  par- 
ties are  subject^  The  question  is  analogous  to  that  which  is 
presented  when  a  foreign  divorce  is  set  up.  The  divorce,  to- 
be  valid,  must  be  by  a  tribunal  to  which  the  parties  are  interna- 
tionally subject.*  A  party,  however,  who  ratifies  a  bankrupt 
procedure  by  appearing  and  claiming  under  it  is  barred  by  its 
decrees.  ° 

533.  Distinctive  Romaii  law. — The  lex  Jidia,  passed  under 
Julius  Csesar,  prescribed  for  insolvent  debtors  the  cessio  bon- 
orwn,  which  relieved  them  from  imprisonment  on  condition 
of  their  assigning  their  estates  to  their  creditors.  The  debt, 
however,  was  not  released  until  the  creditors  were  fully  paid; 
but  the  debtor  was  thenceforth  privileged  from  imprisonment 
for  these  particular  debts.  His  future  earnings  were  attach- 
able for  such  debts, — exempting,  however,  what  was  needed 
for  his  subsistence.  The  cessio  bonorwm  has  beeu  adopted  in 
Scotland,^  in  France,  ^  and  in  Spain  and  Holland.^ 

This  subject,  however,  is  reserved  for  fuller  consideration 
under  a  future  head.* 

b.  Statide  of  limitations. 

534.  Conflicts  between  statutes  of  different  grades. — ^When 
there  are  two  or  more  possibly  applicatory  local  Codes,  with 
different  provisions  as  to  the  outlawry  or  limitation  (Klagver- 
jdhrung)  of  contracts,  the  question  arises  as  to  which  law  is  to^ 
prevail.  Suppose  different  statutes  of  limitation  or  of  pre- 
scription exist  in  the  place  where  the  suit  was  brought,  and 
that  in  which  the  contract  was  executed,  and  that  in  which  it 
was  to  be  performed;  which  is  to  prevail? 

535.  When  statutes  are  processual  lex  fori  governs.  —  The 
weight  of  authority  is  that,  when  laws  of  limitation  are- 
laws  of  process,  they  are  to  be  governed  by  the  law  of  the  juris- 

^Ante,  §  369.  tous  effect.     But  see  ante,  §  527,  in- 

SEllis  v.  M'Henry,  L.  R.  6  C.  P.  dicating  overruling. 

228,  40  L.  J.  C.  P.  N.  S.  109,  23  L.  T.  4  See  ante,  §  23. 

N.  S.  861,  19  Week.  Rep.  503;  Simp-  SBartley  v.  Hodges,   1   Best  &  S. 

son  V.  MiraUta,  L.  R.  4  Q.  B.  257,  10  375,  30  L.  J.  Q.  B.  N.  S.  352,  8  Jur. 

Best  &  S.  77,  38  L.  J.  Q.  B.  N.  S.  76,  N.  S.  52,  4  L.  T.  N.  S.  445,  9  Weelc. 

20  L.  T.  N.  S.  275, 17  Week.  Rep.  589.  Rep.  693.     Ante,  §§  353 J,  528. 

In  May  v.  Breed,  7  Cugh.  15,  54  Am.  iMaekenzie,  Roman  Law.  341. 

Dec.  700,  it  -was  held  that  a  discharge  2Code  de  Proc.  Civ.  arts.  898,  906. 

in  the  place  -where  the  debt  v\'as  con-  aphil.  iv.  568.     Post,  §  794. 

tracted   and   is   payable   has   ubiqui-  iPost,  §§  794  et  seq. 
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diction  in  which  the  suit  is  brought,  without  regard  to  the  local 
law  applicatory  to  the  contract  itself.  Of  this  view  are 
Huber/  Weber,  ^  and  (though  somewhat  hesitatingly) 
Foelix,^  among  civilians;  and  the  same  course  is  followed  by 
most  English  and  American  judges  and  jurists.* 

The  lex  fori  determines,  not  only  the  ultimate  question  as  to 
the  time  within  which  the  action  must  be  commenced,  but  also 
many  of  the  preliminary  questions  bearing  upon  that  ultimate 
question.  Thus,  the  period  at  which  one  arrives  at  the  age  of 
majority,®  and  the  character  of  an  instrument  as  a  specialty 
or  a  simple  contract,  *    as  negotiable  or  nonnegotiabloj''    are, 


iDe  Conflietu  I«guin,  etc.  §  7. 

2Naturliche  Verbindlichkeit,   §  95. 

3Du  droit  int.  privg,  pp.   147-149. 

Tlie  distinction  in  the  text  is  con- 
demned by  Prof.  Bar,  in  his  review 
of  tlie  first  edition  of  this  work,  p, 
36.  His  objection  is  that  this  dis- 
tinction assumes  that  statutes  ol 
limitation  are  laws  of  process,  which 
they  are  not;  and  that  it  is  irration- 
al to  ascribe  validity  to  a  foreign 
law  when  its  prescriptions  are 
strong,  and  to  refuse  validity  to  a 
foreign  law  when  its  prescriptions 
are  weak.     See   Fiore,   App.   686   et 

iWestlake,  1880,  p.  253;  Story, 
Confl.  L.  §  576;  Phil.  iv.  p.  573; 
Parsons,  Contr.  5th  ed.  p.  590.  The 
following  eases,  English  and  Ameri- 
can, may  be  cited  to  the  same  effect : 
Willia/ms  v.  Jones,  13  East,  439,  12 
Revised  Rep.  401;  Huber  v.  Steiner, 
2  King.  N.  C.  202,  2  Scott,  304,  1 
Hodges,  206;  Don  v.  Lippman,  5 
Clark  &  F.  1 ;  Buclcmaboye  v.  Lulloo- 
ihy  Mottichund,  8  Moore,  P.  C.  C.  4, 
5  Moore,  Ind.  App.  234;  De  la  Vega 
v.  Yianna,  1  Barn.  &  Ad.  287,  8  L. 
J.  K.  B.  388;  British  Linen  Co.  v. 
Drummond,  10  Barn.  &  C.  903,  9  L. 
J.  K.  B.  213;  Fergusson  v.  Fyffe,  8 
Clark  &  F.  121;  Van  Reimsdyk  v. 
Kane,  1  Gall.  371,  Fed.  Gas.  No.  16,- 
871;  Le  Roy  v.  Crowninshield,  2 
Mason,  151,  Fed.  Gas.  No.  8,269; 
Mmkley  v.  Marean,  3  Mason,  88, 
red.  Gas.  No.  6,523;  Titus  v.  Hobart, 


5  Mason,  378,  Fed.  Gas.  No.  14,063; 
Banh  of  United  States  v.  Donnally, 
8  Pet.  361,  8  L.  ed.  974;  M'Elmoyle 
V.  Cohen,  13  Pet.  312,  10  L.  ed.  177; 
Tovmseivd  v.  Jemison,  9  How.  414,  13 
L.  ed.  197;  Thihodeau  v.  Levassuer, 
36  Me.  362 ;  Paine  v.  Drew,  44  N.  H. 
306;  Pearsall  v.  Dwight,  2  Mass.  84, 
3  Am.  Dec.  35;  Tappan  v.  Poor,  15 
Mass.  419;  Carver  v.  Adams,  38  Vt. 
500;  Woodbridge  v.  Wright,  3  Conn. 
523;  Atwater  v.  Townsend,  4  Conn. 
47,  10  Am.  Dec.  97 ;  iledbury  v.  Eop- 
kins,  3  Gonn.  472 ;  Nash  v.  Tupper,  1 
Gaines,  402,  2  Am.  Dec.  197;  Smith 
V.  Spinolla,  2  Johns.  198;  Ruggles  v. 
Keeler,3  Johns.  263,  3  Am.  Dec.  482; 
Peck  V.  Hozier,  14  Johns.  346 ;  Whit- 
temore  v.  Adams,  2  Gow.  626 ;  De 
Couche  V.  Savetier,  3  Johns.  Gh.  190, 
8  Am.  Dec.  478;  Cans  v.  Frank,  36 
Barb.  320;  Lincoln  v.  Battelle,  6 
Wend.  475;  Power  v.  Hathaway,  43 
Barb.  214;  Carpeniier  v.  Minturn,  6 
Lans.  56;  Miller  v.  Brenham,  68  N. 
Y.  83;  Bruce  v.  Luck,  4  G.  Greene, 
143;  Fletcher  v.  Spaulding,  9  Minn. 
64,  Gil.  54;  Bigelow  v.  Ames,  18 
Minn.  537,  Gil.  471;  MoArthur  v. 
Goddin,  12  Bush,  274;  Brown  v. 
Stone,  4  La.  Ann.  235. 

See  also  note  to  48  L.  R.  A.  625. 

^Burgett  v.  Williford,  56  Ark.  187, 
35  Am.  St.  Rep.  96,  19  S.  W.  750. 

eWillard  v.  Wood,  4  Mackey,  538; 
Watson  V.  Brewster,  1  Pa.  St.  381; 
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for  the  purposes  of  the  statute  of  limitations,  determined  by 
the  law  of  the  forum,  and  not  by  the  substantive  law  of  the 
contract.  So,  the  question  whether  the  execution  of  a  promis- 
sory note  by  a  member  of  a  firm  after  its  dissolution,  in  con- 
sideration of  a  balance  due  upon  an  account  owing  by  the 
firm  prior  to  dissolution,  will  take  the  demand  on  the  account 
out  of  the  statute  of  limitations  against  the  other  members 
depends  upon  the  law  of  the  forum,  and  not  upon  the  law  of 
the  state  where  the  firm  did  business  and  the  note  was  exe- 
cuted.® A  provision  of  the  statute  of  the  forum  requiring 
that  a  partial  payment  on  the  note,  in  order  to  stop  the  run- 
ning of  the  statute,  shall  be  entered  upon  the  note,  governs, 
notwithstanding  that  the  note  was  executed  and  payable  else- 
where. ® 

The  time  when  a  cause  of  action  accrues  for  the  purposes  of 
the  statute  of  limitations  of  the  forum  is,  in  general,  governed 
by  the  law  which  determines  the  substantive  rights  of  the  par- 
ties, and  not  by  the  law  of  the  forum ;  ^  °  but  it  has  been  held 

Bank  of  United  States  v.  Donnally,  App.  381,  32  S.  W.  863,  which  was 

8  Pet.  361,  8  L.  ed.  974.  an  action  in  Texas  to  recover  a  bal- 

An  action  in  England  on  a  bond  ance  due  on  a  mortgage  on  real  es- 

executed  in  India  is  governed,  as  to  tate   in   England,   it  was  held  that 

limitations,  by  the  English  law  fix-  the  Texas  statute  of  limitations,  un- 

ing  a  longer  period  on  bonds  than  on  der  which  a  partial  payment  will  not 

instruments  which   are  not   special-  stop  the  running  of  the  statute,  gov- 

ties,  although,  by  the  law  of  India,  erned;    the    court    stating  that  the 

which  makes  no  distinction  between  English    laws    as    to   foreclosure   of 

specialty  debts  and  simple  contracts,  mortgages  do  not  affect  the  right  to 

the  statute  of  limitations  would  have  sue  on  the  maturity  of  the  judgment, 

run.      Alliance    Bank    v.    Carey,    29  but  only  the  right  to  foreclose  the 

Week.  Rep.  306,  44  J.  P.  735,  49  L.  J.  mortgage  security. 

C.  P.  N.  S.  781,  L.  R.  5  C.  P.  Div.  lOQassaway   v.   Hopkins,   1   Head, 

429.  583. 

iLacoste  v.  Benton,  3  La.  Ann.  220,  Thus,  in  Glenn  v.  Liggett,  135  U. 

iKerper  v.  Wood,  48  Ohio  St.  613,  S.  533,  34  L.  ed.  262,  10  Sup.  Ct.  Eep. 

15  L.  R.  A.  656,  29  N.  E.  501.  867    (an   action  to  enforce   in  Mis- 

906eor  v.  First  Nat.  Bank,  97  Ga.  souri  the  liability  of  stockholders  in 

587,  33  L.  R.  A.  384,  25  S.  E.  335.  a  Virginia  corporation),  it  was  held 

In   Tilliard  v.  Ball,   II   Tex.   Civ.  that  the  laws  of  Virginia  fixing  the 
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that  a  rule  of  the  forum,  whereby  the  statute  of  limitations 
begins  to  run  as  soon  as  plaintiff,  by  the  terms  of  the  contract, 
is  in  a  position  to  make  the  demand  or  give  the  notice,  which  is 
a  condition  precedent  of  the  right  to  maintain  the  action,  will 
prevail  over  a  contrary  rule  in  the  jurisdiction  where  the  con- 
tract was  made  and  is  performable,  by  which  the  running  of 
the  statute  is  suspended  until  the  demand  is  actually  made,  or 
the  notice  given.  ^^ 

536.  Where  lex  fori  outlaws  debt, -it  is  barred. —  As  will  pres- 
ently be  seen  more  fully,  the  distinction  between  statutes  sus- 
pending the  remedy  and  statutes  barring  the  debt  is  acknowl- 
edged in  all  jurisprudences ;  and  statutes  of  the  latter  [former] 
class  may  be  pleaded  in  bar  of  the  debt,  although  in  the  state  to 
which  the  debt  is  subject  it  is  still  in  force.  ^ 

liability  of  stockholders,  rather  than        n  Thus,   in   Oreat  Western  Teleg. 

the  laws  of  Missouri,  governed  in  de-  Co.  v.  Purdy,  162  U.  S.  329,  40  L.  ed. 

termining  when  the  statute  of  limita-  986,  16  Sup.  Ct.  Rep.  810   (an  action 

tions  began  to  run.  in    Iowa    to    recover    an    assessment 

And   in    Crofoot   v.    Thatcher,    19  against  a  stockholder  in  an  Illinois 

Utah,  212,  75  Am.  St.  Rep.  725,  57  corporation     ordered     paid     by    the 

Pae.  171    (an  action  by  the  receiver  courts   of   that   state),   it   was   held 

of  a  Nebraska  corporation  on  a  note  that  the  rule  in  Iowa,  that  the  cause 

given  for  subscription  to  stock),  it  of  action  accrued  when  the  contract 

was  conceded  that  the  statute  of  lim-  of    subscription    was    entered    into, 

itations  fell  within  the  remedy,  and  rather   than   the    Illinois   rule,   that 

that  the  law  of  the  forum  governed,  the  cause  of  action   accrued  at  the 

in  so  far  as  the   remedy  was   con-  time  the  order  for  an  assessment  was 

cerned,  as  applied  to  an  existing  and  made,  governed  in  determining  when 

enforceable  cause  of  action;  but  that  the  statute  began  to  run. 
the  law  of  Nebraska  controlled  as  to 

the  time  when  the  statute  began  to        iPosi,  §  538;  British  Unen  Co.  v. 

Drummond,  10  Barn.  &  C.  903,  9  L. 

"■     „  ,         ,      „     „  ,  J.  K.  B.  213;   Pardo  v.  Bingham.  L. 

So,   Dexter  v.   Edmamds,   89   Fed.  r    q  jjq   435^  l.  R.  4  Ch.  735,  39  L. 

467,  while  holding  that  the   length  J.   Ch.  N.   S.   170,  20  L.  T.   464,   17 

of  time  which  must  elapse  before  an  Week.  Rep.  419.   See  Uawse  v.  Burg- 

action  against  the  stockholder  of  a  ™^r^'  ,*  „P°^°-„of  ^'^  ^"""^^'ff''^  J' 
„  °  ,.        .     ,  ,  .    Price,  1  Wyo.  223,  and  cases  cited  to 

Kansas  corporation   is   barred   must   s  535. 

be  determined  by  the  law  of  the  state 

where  the  action  is  brought,  yet  held  When  "former''  is  substituted  for 

that  the  time  when  the  right  of  ac-  "latter"   the   statement   of   the   text 

tion  accrued  was  to  be  determined  by  is  supported  by  numberless  cases  and 

the  law  of  Kansas.  is  without  contradiction,,  though  the 
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537.  Where  lex  fori  continues  debt,  it  is  not  barred  by  foreign 
processual  statute. — The  converse,  also,  is  true,  that  where  by 
the  lex  fori  a  debt  is  not  outlawed,  it  is  no  defense  that  by  the 
law  to  which  the  debt  is  subject  it  is  processually  barred.' 
Hence,  it  has  been  ruled  that  the  statute  of  limitations  of  an- 
other state,  when  going  merely  to  process,  is  not  a  bar  to  an 
action  in  JSTew  York,  though  both  parties  have  been  residents 
'Of  the  other  state  since  the  cause  of  action  accrued,  and  though 
the  claim  is  barred  by  the  statute  of  limitations  of  such  state, 
and  would  have  been  barred  in  New  York  if  the  defendant  had 
been  within  the  state  since  the  cause  of  action  first  accrued, 
and  had  been  amenable  to  process.^  And  it  has  been  argued 
in  Mississippi,  in  an  opinion  of  great  merit,  that  although  the 
parties  had  both  lived  in  the  state  to  which  the  debt  was  sub- 
ject until  in  that  state  the  statute  had  taken  effect,  yet  such 

-converse  of  the  proposition,  as  shown   judgment  rendered  in  the  Maryland 

.in  the  next  section,  has  sometimes  court  could  not  be  attacked  on  the 
been  questioned.  ground  that  the  cause  of  action  upon 

which    the    judgment   was    rendered 
iHuier  v.  Steiner,  2  Bing.  N.  C.  was  barred  by  the  Arkansas  statute. 

■202,  2  Scott,  304,  1  Hodges  206;  ju^ge  Story  applied  this  rule  in 
Harris  v.  Quine,  L.  E,.  4  Q.  B.  653,  10    ^      „  ^  ■     i  ■  u    n  t.ir 

Best  &  S.  644,  38  L.  J.  Q.  B.  N.  S.  ^^  '^"^  ^-  CroiomnsMeld,  2  Mason, 
331,  20  L.  T.  N.  S.  947,  17  Week.  151.  Fed.  Cas.  No.  8,269,  because  he 
Rep.  967;  Paine  v.  Drew,  44  N.  H.  deemed  it  established  by  the  authori- 
306;  Finch  v.  Finch,  45  L.  J.  Ch.  N.  tieg  but  said  that,  if  the  question 
S.  816,  35  L.  T.  N.  S.  235;  Tot(;«sefi«Z  j.v     •     i-     i-         ji- 

V.  Je^on,  9  How.  407,  13  L.  ed.  ^^^«  ''^^'  ^^"^  inclination  of  his  own 
194;  Willard  v.  Wood,  164  U.  S.  502,  mmd  would  lead  him  to  hold  that, 
41  L.  ed.  531j  17  Sup.  Ct.  Rep.  176;  where  all  remedies  were  barred  or 
Le  Roy  v.  CrowninsUeld,  2  Mason,  discharged  bv  the  lex  looi  contractus, 
151,   Fed.   Cas.   No.   8,269;   Jones   v.        j    i,  j  j.  j  iu 

Jo^s,  18  Ala.  248;  Ware  v.  Curry,  ^"-^  ^""^  operated  upon  the  case, 
67  Ala.  274;  8loan  v.  Waugh,  18  tlie  bar  might  be  pleaded  by  the 
Iowa,  224;  Swichard  v.  Bailey,  3  debtor  in  a,  foreign  tribunal  to  re- 
Kan.  507;  Pearsall  v.  Dwight,  2  pel  any  suit  to  enforce  the  debt. 
Mass.   84,   3   Am.   Dec.   35;    Way   v.   t     „  ,        ,      .         n  tt       mT 

Sperry,   6    Cush.    238,    52   Am.   Dec.   ^^  '^'o^^^^nd  v.  Jem^son,  9  How.  407, 

'779;  Glarh  v.  Lake  Shore  &  M.  S.  B.  13  ^-  ed.  194,  the  court  said  that 
Co.  94  N.  Y.  217;  New  York  L.  Ins.  Judge  Story  afterwards  receded  from 
Co.  V.  Aitkin,  125  N.  Y.  674,  26  N.  E.   this    position,   and   in   his   work  on 

'732;   Saicyer  v.  Macaulay,   18  S.  C.   ^     a-  ,      .  t  j  ii,      •„„ 

,543;  Piki  V.  Greene,  1  Yerg.  465;  *^°°^"=*  °*  ^^^'  expressed  the  view 
Graves  v.  Weeks,  19  Vt.  178.  froni  l^s  own  conviction,  as  well  as 

on  authority,  that  the  lex  looi  would 
So,  it  was  held  in  Garter  v.  Adam-  govern  in  such  case. 

.son,  21  Ark.  287,  that  the  Maryland 
statute  of  limitations  was  properly       ^Power  v.  Hathaway,  iS'Ba.rb.iU; 

,.  J  .  i-       •     ivT      1     J  Bulger  v.  Roche,  11  Pick.  36,  22  Am. 

applied  in  an  action  m  Maryland  on  t;    "  ocn    ^•'  ""■'■>  •■'■  -^^^°-;  "  '    m„„.„ 

'^'^  ■'  Dec.  359.     To  same  eiiect,  see  ToiiM- 

an  Arkansas  contract,  and  that  the  ggf^^  y   Jemison,  9  How.  407,  13  L. 
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statute  could  not  be  set  up  in  Mississippi,  where  the  lex  fori 
must  determine.* 

This  is  undoubtedly  the  rule  in  the  absence  of  a  statute  of 
the  forum  to  the  contrary.  * 

537a.  Statutory  modification  of  the  rule  of  the  last  section. — 
The  rule  of  the  last  section  has  been  modified  in  many  states 
by  local  statutes  which,  under  certain  circumstances,  admit  the 
completed  bar  of  a  statute  of  another  state,  even  when  the  lat- 
ter would  otherwise  be  regarded  as  affecting  the  remedy  only, 
and  not  the  right  of  action  itself.  These  statutes  have  assumed 
somewhat  different  forms.  Some  of  them  provide,  in  broad 
terms,  that  an  action  barred  by  the  laws  of  any  other  state  or 
territory  shall  be  deemed  barred  at  the  forum. -^ 

ed.  194.  See  comments  in  Story,  that  state,  no  distinction  is  sug- 
Confl.  L.  §  582  6.  gested  based  upon   residence.     Resi- 

sPerkins  v.  Gv^,  55  Miss.  153,  30    j,„„„ „     „*    „„  u  i.     ■  i 

Am.  Rep.  510.  As  to  statute  in  ^^"""^  '"^y-  °^  '='^"'^««'  ^^  material 
Iowa,  by  which  a  party  may  avail  "w^nen  the  question  is  whether  the 
himself  of  foreign  statute  of  limi-  bar  of  the  foreign  statute  has  fallen ; 
tation,  see  Dams  v.  Harper,  48  Iowa,   but  the  rule  of  the  text  presupposes 

that  the  action  would  be  barred  by 

^Thompson  v.  Reed,  75  Me.  404;  foreign  statute  if  brought  in  the  for- 
Bryne  v.  Crowinshield,  17  Mass.  55;  eign  jurisdiction.  As  shown  in  the 
Bulger  v.  Roche,  11  Pick.  36,  22  Am.  next  section,  the  residence  of  the 
Dec.  359;  Power  v.  Hathaway,  43  parties  is  sometimes  material  under 
Barb.  214.  In  the  foregoing  cases  it  local  statutes  of  the  forum  which 
expressly  appeared  that  both  parties  modify  the  rule  of  the  text,  even  aft- 
were  residents  of  the  state  to  which  er  the  fall  of  the  bar  of  the  foreign 
the  debt  was  subject  and  by  the  law  statute;  but  this  is  so  because  such 
of  which  the  action  would  be  barred ;  statute  does  not  entirely  abrogate 
but  it  was  nevertheless  held  that  the  the  rule  of  the  text,  but  only  upon 
action  could  be  maintained,  it  not  the  condition  of  residence  of  one  or 
being  barred  by  the  lex  fori.  In  both  parties  in  the  foreign  jurisdic- 
many  of  the  cases  cited  supra,  note  tion  whose  statute  is  relied  upon. 
1,  it  appeared  that  the  defend-  i  It  was  held  under  such  a  statute, 
ant  was  a  resident  of  the  state  to  in  Hower  v.  Aultman,  27  Neb.  251, 
which  the  debt  was  subject;  and,  42  N.  W.  1039,  that  the  bar  of  the 
while  it  does  not  always  appear  that  statute  of  Kansas,  to  which  the 
the  plaintiff  was  also  a  resident  of  maker  of  a  note  in  Indiana  removed 
Vol.  II.  CoNFL.  of  Laws — 79. 
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Others  admit  the  bar  of  a  statute  of  another  state  in  which 
a  contract  was  made  and  defendant  resided.^ 

Others,  without  making  any  reference  to  the  place  where 
the  cause  of  action  arises,  provide  that,  when  a  cause  of  action 
has  been  fully  barred  by  the  law  of  the  place  where  the  defend- 
ant resided,  such  bar  shall  be  a  defense  at  the  forum.  It  is 
immaterial  under  such  a  statute  whether  the  defendant  is  a 
resident  of  the  forum  at  the  time  the  action  is  commenced  or  is. 
still  a  resident  of  the  other  state.*  There  is  a  conflict  amona- 
the  authorities,  however,  whether,  under  such  a  statute,  the 
fact  that  the  defendant  removed  from  the  foreign  state  before 
the  bar  of  the  statute  of  that  state  had  become  complete  wiU  de- 
feat the  plea  at  the  forum,  assuming  that  it  would  not  have 
that  effect  by  the  terms  of  the  foreign  statute.*  When,  how- 
after  its  execution,  was  available  to  then  a,  resident  of  the  state,  an  ac- 
him  in  an  action  thereon  in  Ne-  tion  cannot  be  brought  thereon 
braska.  against  him  in  a  court  of  the  state,, 

And  it  was  held  in  Taylor  v.  after  the  expiration  of  the  time  lim- 
Vnion  P.  R.  Co.  123  Fed.  155,  that  ited  by  the  laws  of  his  residence  for 
such  a  provision  in  the  Nebraska  bringing  a  like  action,  it  was  held,  in 
Code  was  available  to  a  Utah  cor-  Aultman  &  T.  Go.  v.  Syme,  24  C.  C. 
poration  sued  upon  a  cause  of  ac-  A.  539,  51  U.  S.  App.  48,  79  Fed. 
tion  originating  in  Iowa  if  the  cor-  238,  that  the  words  "the  laws  of  his 
poration  maintained  an  agent  in  the  residence"  refer  to  the  laws  of  the 
latter  state  upon  whom  service  of  state  where  he  resided  when  the- 
process  could  have  been  made  during  cause  of  action  accrued,  and  not  at 
the  time  necessary,  under  tlje  law  of  the  time  the  action  was  brought, 
that  state,  for  the  action  to  become  iUaryland  ex  rel.  Partridge  v. 
barred.  Todd,  I  Biss.  69,  Fed.  Cas.  No.  9,220, 

2  The  bar  of  the  statute  of  another  held  that  the  plea  would  not  be  de- 
state  is  not  available  under  such  a  feated  under  such  circumstances 
statute  of  the  forum  if  the  contract  where  the  statute  of  the  other  state 
was  not  made  in  such  other  state,  does  not  make  any  provision  sus- 
Minniece  v.  Jeter,  65  Ala.  222;  pending  the  operation  of  the  stat- 
Wright  v.  Strauss,  73  Ala.  227.  ute  as  to  nonresidents  and  absentees. 

3Van  Dorn  v.  Bodley,  38  Ind.  402;  But  Sloan  v.  Waugh,  18  Iowa,  224, 
Harris  v.  Harris,  38  Ind.  423.  and   Petchell   v.   Hopkins,   19   Iowa, 

So,  under  the  New  York  statute,  531,  under  a  local  statute  adrait- 
providing  that,  when  a  cause  of  ac-  ting  the  bar  of  the  statute  of  another 
tion    accrues    against   a   person   not  state   or   country   in  which  the  de- 
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ever,  the  local  statute  provides  that,  where  the  statute  of  limita- 
tions of  another  state  has  created  a  bar  to  an  action  on  a  cause 
of  action  accruing  thereunder,  "while  the  party  to  be  charged 
was  a  resident  in  such  state,"  it  is  clear  that  the  departure  of 
the  defendant  from  the  latter  state  before  the  bar  was  complete 
will  defeat  the  plea  at  the  forum,  whether  it  would  have  that 
effect  in  the  foreign  jurisdiction  or  not.^ 

In  one  form  the  provision  is  that  no  action  shall  be  brought 
by  any  person  whose  cause  of  action  has  been  barred  by  the 
laws  of  any  state,  territory,  or  country,  "while  he  has  resided 
there."« 

Under  another  form  the  cause  of  action  must  be  barred  by 
the  laws  of  the  other  state  "while  all  the  parties  have  resided 
therein."^ 

In  Illinois  the  provision  upon  the  subject  is  that,  when  a 
cause  of  action  has  arisen  in  another  state,  and  by  the  laws 

fendant  "has  previously  resided,"  parties  resided  and  in  which  the 
seem  to  assume  that  the  removal  of  payee  has  continued  to  reside,  the 
the  defendant  from  the  other  state  maker  having  removed  to  New  York 
before  the  bar  was  complete  would  before  an  action  was  barred  in 
defeat  the  plea  in  Iowa,  whether  it  Maine,  may  be  maintained  in  Massa- 
would  have  such  effect  under  the  for-  ehusetts,  although  an  action  thereon 
eign  statute  or  not.  would  be  barred  in  New  York.     Mc- 

So,  under  a  provision  of  the  Texas  Cann  v.  Randall,  147  Mass.  81,  9  Am. 
statute  of  limitation,  that  no  action  St.  Rep.  666,  17  N.  E.  75. 
shall  be  brought  against  any  emi-  '  Under  this  statute,  an  action  on 
grant  of  the  republic  to  recover  a  a  note  executed  in  Massachusetts, 
claim  barred  by  the  law  of  limita-  where  the  holder  resided,  the  maker 
tion,  it  was  held  that  the  plea  was  residing  in  Maine,  is  not  barred  in 
not  available,  unless  the  right  of  ae-  Maine,  even  though  it  would  be 
tion  was  fully  barred  in  such  other  barred  by  the  law  of  Massachusetts, 
state  before  emigration,  even  though  Frye  v.  Parker,  84  Me.  251,  24  Atl. 
the  emigration  would  not  defeat  the   844. 

bar  in  the  foreign  jurisdiction.  Hays  Such  act  does  not  apply  to  a  note 
V.  Cage,  2  Tex.  501.  held  by   a,   citizen   of   Maine   at  the 

^Kempe  v.  Bader,  86  Tenn.  189,  6  time  of  its  passage  so  as  to  allow  the 
S.  W.  126.  maker  to  set  up  the  bar  arising  in 

6  Under  such  statute,  an  action  on  another  state.     MacNiohol  y.  Spence, 
a  note  executed  in  Maine,  where  the  83  Me.  87,  21  AtL  748. 
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thereof  an  action  cannot  be  maintained  by  reason  of  the  lapse 
of  time,  an  action  shall  not  be  maintained  in  Illinois.  The 
phrase  in  this  statute  "when  a  cause  of  action  has  arisen"  has 
been  construed  to  mean  when  jurisdiction  exists  in  the  courts 
of  a  state  to  adjudicate  between  the  parties  upon  a  particular 
cause  of  action  if  properly  invoked;  or,  in  other  words,  when 
the  plaintiff  has  the  right  to  sue  defendant  in  the  courts  of 
the  state,  upon  the  particular  cause  of  action,  without  regard 
to  the  place  where  the  cause  of  action  had  its  origin.*     It  has 

iHyman  v.  MdVeagh,  10  Legal  statute  in  Mississippi,  that  a  rail- 
News,  157;  Syman  v.  Bayne,  83  111.  road  company  operating  its  line  in 
256;  Strong  v.  Lewis,  204  111.  35,  68  Mississippi  and  Alabama  cannot 
N.  E.  556;  O'Donnell  v.  Lewis,  104  avail  itself,  in  an  action  in  the  for- 
111.  App.  198.  mer  state  for  animals  killed  in  Ala- 

These   decisions  were   followed  by  bama,  of  the  bar  of  limitation  of  the 

Lems  V.  Hyams,  26  Nev.  68,  99  Am.  latter  state,  as  the  law  of  Mississippi 

St.  Eep.   677,   63   Pao.   126,   64  Pac.  has  in  view  the  case  of  a  nonresident 

817,  in  construing  a  similar  statute  protected  by  the  bar  of  limitation  of 

of  Nevada.  the  state  in  which  he  resides,  who 

In  JcmewoA)  v.  Bv/rton,  201  111.  78,  afterwards    moves    into   Mississippi. 

66  N.  E.  337,  however,  the  court  said  Louisville  &   N.  B.   Go.  v.  Pool,  72 

that  the  bar  of  the  foreign  statute.  Miss.  487,  16  So.  753. 
even  when  pleaded  in  proper  form,  is       And  under  the  Kentucky  statute, 

available  only  when  the  cause  of  ac-  which  admits  the  bar  of  the  statute 

tion   accrued   in   the    foreign   state;  of  another   state   in  which  a  cause 

and  it  was  held  in  this  case  that  the  of   action   has   arisen   between  resi- 

bar   of   the    statute   of   New   Jersey  dents  thereof,  or  between  them  and 

was  not  available,  although  the  de-  residents  of    another    state,    it   has 

fendants  resided  in  that  state  at  the  been  held  that  the  bar  of  the  statute 

time  the  cause  of  action  accrued,  and  of  Wisconsin  is  not  available  in  an 

during    the    statutory    period    pre-  action  in  Kentucky  on  a  life  insur- 

scribed  by  the  law  of  that  state.   The  ance  policy  issued    by   a   Wisconsin 

cause  of  action  seems  to  have  orig-  corporation    to    a    resident    of   Ala- 

inated   in   Illinois;    but   even   so,   it  bama.      Northwestern   Mut.   L.   Ins. 

is  not   apparent  why  the   case  was  Go.  v.  Lowery,  14  Ky.  L.  Rep.  600, 

not  within  the  statute  as  construed  20  S.   W.   607.     It  was  assumed  in 

by  the  foregoing  case.  this   case  that  the  bar  of  the  Ala- 

Under  the  Illinois  statute  a  claim  bama  statute  would  have  been  avail- 

against  the  decedent  who  was  domi-  able  if  it  had  attached;  but  it  was 

ciled  in  another  state  is  barred  in  held  that  it  had  not  attached  because 

Illinois  if  barred  in  such  other  state,  the  company  did  not  have  an  agent 

Wernse  v.  Hall,  101  111.  423.  in  that  state  upon  whom  the  process 

It  has  been  held,  under  a  similar  could  have  been  served. 
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accordingly  been  held  that  the  bar  of  the  statute  of  limitations 
of  New  York  is  available,  under  the  Illinois  statute,  in  an 
action  upon  a  note  made  in  West  Virginia  and  payable  in 
Virginia,  where  the  maker,  after  maturity,  became  a  resident 
of  Wew  York,  and  resided  there  for  the  period  prescribed  by 
the  statute  of  limitations  of  that  state,  and  thereafter  came  to 
Illinois.® 

It  has  been  held,  however,  under  such  statute,  that  the  bar 
of  the  statute  of  another  state,  to  which  defendant  removed 
from  Illinois,  after  the  limitation  of  the  latter  state  had  com- 
menced to  run,  is  not  available  in  view  of  the  general  provi- 
sion of  the  Illinois  statute  of  limitations  that  if,  after  a  cause 
of  action  accrues,  the  debtor  departs  from  and  resides  out  of 
the  state,  the  time  of  his  absence  is  no  part  of  the  time  limited 
for  commencing  the  action.-'" 

^Strong  v.  Lewis,  204  111.  35,  68  note  was  made,  was  not  available 
N.  E.  556.  under  the  Nevada  statute,  upon  the 

So,  it  was  held  in  Levns  v.  Eyams,  ground  that  the  note  was  made  pay- 
20  Nev.  68,  99  Am.  St.  Rep.  677,  63  able  in  the  latter  state,  and  that  the 
Pac.  126,  Rehearing  denied  in  26  Nev.  cause  of  action  therefore  arose  in 
82,  64  Pac.  817,  that,  for  the  pur-  that  state. 

poses  of  a  similar  statute  in  Nevada,  lOWooley  v.  Yamell,  142  111.  442, 
a  cause  of  action  upon  a  note  made  32  N.  E.  891 ;  Story  v.  Thompson,  36 
in  California  (no  place  of  payment  111.  App.  370;  Parks  v.  Gadwallader, 
being  specified)  by  a  copartnership,  53  111.  App.  236. 
one  of  the  members  of  which  was  Humphrey  v.  Cole,  14  111.  App.  56, 
domiciled  in  California  at  the  time  contra,  has  been  overruled;  and  Os- 
the  note  was  given  and  at  the  time  good  v.  Artt,  11  Biss.  160,  10  Fed. 
it  became  due,  and  the  other  in  New  365,  is  contrary  to  the  later  decisions 
York  at  both  periods,  must  be  of  the  state  court, 
deemed  to  have  accrued  in  Califor-  It  was  held,  in  Lloyd  v.  Perry,  32 
nia  as  against  the  partner  who  was  Iowa,  144,  under  the  Iowa  statute, 
a  resident  thereof,  and  in  New  York  that  the  bar  of  the  statute  of  an- 
as against  the  partner  who  was  a  other  state  in  which  the  defendant 
resident  thereof.  had  resided  for  the  statutory  period 

In  Drake  v.  Found  Treasure  Min.  was  available  in  Iowa,  notwithstand- 
Co.  53  Fed.  474,  however,  the  court,  ing  that  the  defendant,  after  con- 
without  referring  to  the  residence  of  traeting  the  debt,  came  to  Iowa  from 
the  defendant,  held  that  the  bar  of  another  state,  and  resided  there  until 
the    California    statute,    where    the  after  the  maturity  of  the  debt,  and 
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When  the  provision  of  the  statute  of  the  forum  is  that  the 
action  cannot  be  maintained  at  the  forum  after  the  expiration 
of  the  time  limited  by  the  laws  of  the  state  or  country 
where  the  action  arose,  it  is  apparent  that  the  bar  of  the  stat- 
ute of  limitations  of  a  third  state  in  which  the  cause  of  action 
did  not  arise  is  not  available/*  unless  it  would  be  available 
by  the  law  in  the  state  in  which  the  cause  of  action  arose  if 
the  action  had  been  brought  there.  *^ 

Under  some  forms  of  the  local  statute,  the  residence  of 
either  party  at  the  forum  during  the  period  prescribed  by  the 
statute  of  the  state  in  which  the  cause  of  action  arose  is  fatal 
to  the  plea  of  the  bar  of  such  statute.  ^  * 

then  removed  to  the  state  whose  stat-  13  The  provision  of  the  Kentucky 

ute    is    relied    upon,    and    remained  statute   that,   where  a  cause  of  ac- 

there  for  the  statutory  period,  sub-  tiou  at  law  arose  in  another  state 

sequently  removing  again  to  Iowa.  between    residents    thereof,    or    be- 

1 1  Under  such  a  local  statute  of  tween  them  and  residents  of  another 
Montana,  it  was  held,  in  Chevrier  v.  state,  and,  by  the  laws  of  the  state 
lioiert,  6  Mont.  319,  12  Pac.  702,  where  the  cause  of  action  accrued, 
that,  where  a  judgment  was  ren-  an  action  cannot  be  maintained 
dered  in  Canada,  and  the  judgment  thereon  from  lapse  of  time,  no  ac- 
debtor  thereafter  removed  to  Ne-  tion  can  be  maintained  in  Kentucky 
vada,  where  he  remained  until  the  — does  not  apply  to  a  cause  of  ac- 
judgment  was  barred  by  the  stat-  tion  arising  in  another  state  between 
ute  of  limitations  of  that  state,  such  a  resident  of  that  state  and  a  resi- 
bar  was  not  available  in  Montana.  dent  of  Kentucky.    Labatt  v.  Smith, 

12  Under  such  a  provision  in  the  83  Ky.  599,  Overruling  contrary  in- 
New  York  Code  of  Civil  Procedure,  timation  in  Allen  v.  Hill,  78  Ky. 
it  was  held  in  Holmes  v.  Hengen,  41  119. 

Misc.  521,  85  N.  Y.  Supp.  35,  that.  But,  under  the  Washington  stat- 
where  the  defendant,  at  the  time  the  ute,  providing  that  "when  the  cause 
cause  of  action  accrued,  was  a  resi-  of  action  has  arisen  in  another  state, 
dent  of  Nebraska,  but  subsequently  between  nonresidents  of  this  state, 
became  a  resident  of  Texas  and  re-  and,  by  the  laws  of  the  state  where 
mained  there  for  the  full  period  of  the  action  arose,  an  action  cannot  be 
limitation  prescribed  by  the  laws  of  maintained  thereon  by  reason  of  the 
Texas,  the  action  was  barred  in  New  lapse  of  time,  no  action  shall  be 
York,  in  view  of  the  fact  that,  un-  maintained  in  this  state" — ^the  bar 
der  the  statute  of  Nebraska,  as  con-  of  the  statute  of  another  state  in 
strued  by  the  courts  of  that  state,  which  a  married  woman's  personal 
the  action,  under  such  circumstances,  property  was  converted  is  available 
would  be  barred  in  Nebraska.  against  an  action  by  her  in  Wash- 
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It  is  apparent,  of  course,  that,  under  any  of  the  foregoing 
forms  of  the  local  statute,  the  plea  of  the  statute  of  another 
state  is  unavailing  if,  by  reason  of  the  absence  of  defendant 
from  the  latter  state,  or  for  any  other  reason,  the  bar  of  that 
.statute  is  incomplete/*  In  other  words,  anything  that  would 
defeat  a  plea  under  the  foreign  statute  if  interposed  in  the  for- 
eign jurisdiction  will  defeat  it  at  the  forum,  though,  as  already 
seen,  the  converse  is  not  necessarily  true.  It  is  to  be  observed 
in  this  connection  that  the  time  when  an  action  is  deemed  to 
have  been  commenced  is  to  be  determined  by  the  law  of  the 
forum,  and  not  by  the  law  of  the  other  state,  the  statute  of 
which  is  relied  upon.  ^  ^  Some  of  the  local  statutes  make  an 
■exception  in  favor  of  causes  of  action  accruing  at  the  forum,  ^  ® 

ington,  where,  for  the  purpose  of  set-  is  The  provision  of  the  Iowa  stat- 
lling  her  affairs,  she  remained  in  the  ute  that,  when  a  cause  of  action  has 
other  state  during  the  period  pre-  been  fully  barred  by  the  laws  of  any 
tscribed  by  the  statute  of  that  state,  country  where  the  defendant  has  pre- 
although  her  husband  had,  in  the  viously  resided,  such  bar  shall  be  a 
meantime,  removed  from  Dakota,  defense  in  Iowa,  cannot  be  relied 
and  become  a  resident  of  Washing-  on  if  the  cause  of  action  arose  in 
ton.  McCain  v.  Gibbons,  7  Wash.  Iowa,  unless  the  bar  was  established 
.314,  35  Pac.  64.  prior  to  the  passage  of  the  amend- 

iijohn  Shillito  Co.  v.  Richardson,  ment  of  1870,  chap.  167,  making  the 
102  Ky.  51,  42  S.  W.  847;  Sloan  v.  section  inapplicable  where  the  cause 
Waugh,  18  Iowa,  224;  Horner  v.  of  action  arose  within  the  state. 
JPerry,  112  Fed.  906;  Martin  v.  Wil-  Goodnow  v.  Stryker,  62  Iowa,  221,  14 
^on,  58  C.  C.  A.  181,  120  Fed.  202;  N.  W.  345,  17  N.  W.  506;  Bradley  v. 
Sonnifield  v.  Price,  1  Wyo.  223.  Cole,  67  Iowa,  650,  25  N.  W.  849. 

1 5  Thus,  in  Collins  v.  Manville,  But,  if  the  cause  of  action  was 
170  III.  614,  48  N.  B.  914,  it  was  fully  barred  by  the  laws  of  the  other 
held  that  an  action  might  be  main-  state  before  such  amendment,  the  bar 
tained  in  Illinois  on  a,  note  executed  is  available,  notwithstanding  that 
in  New  York  by  a  citizen  of  that  the  cause  of  action  arose  in  Iowa, 
■state,  if  the  action  was  commenced,  Thompson  v.  Read,  41  Iowa,  48; 
within  the  meaning  of  the  Illinois  Davis  v.  Harper,  48  Iowa,  513. 
■statute,  before  the  cause  of  action  After  the  decision  in  Wright  v. 
was  barred  in  New  York,  although,  Johnson,  42  Ind.  29,  holding  that  an 
from  delay  in  serving  the  summons,  action  upon  a  note  executed  in  Iii- 
the  action  was  not  commenced,  ac-  diana  by  a  resident  of  that  state, 
■cording  to  the  laws  of  New  York,  who  subsequently  removed  to  an- 
until  after  the  bar  was  established,   other  state,  by  the  laws  of  which  the 
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and  others  make  an  exception  in  favor  of  a  plaintiff  -who  is  a 
resident  of  the  forum.*'' 

538.  Distinction  as  to  statute  extinguishing  debt. — ^But  a  dif- 
ferent question  arises  as  to  the  effect,  on  a  suit  brought  in 
England  or  the  United  States,  of  the  bar  of  a  foreign  statute 
of  limitations  which  goes  not  merely  to  suspend  the  right  of 
action,  but  to  extinguish  the  debt.  Suppose  the  obligor  and 
the  obligee  are  domiciled  in  such  foreign  country  while  the 
obligation  was  incurred,  and  during  the  whole  period  of  the 
running  of  the  statute.  Is  the  statute,  in  such  cases,  a  bar? 
Judge  Story-'  argues  that  it  is.  And  this  conclusion  is  cot- 
rect.^     Where  a  debt  is  subject  to  the  jurisdiction  of  a  state, 

action  was  barred,  was  also  barred  the  latter  state  before  the  expira- 
in  Indiana,  the  Indiana  statute  was  tion  of  the  one  year  limited  by  the 
amended  by  adding  a  proviso  that  laws  of  Tennessee  for  the  eommence- 
it  should  apply  only  to  causes  of  ac-  ment  of  such  an  action,  although  the 
tion  arising  without  the  state.  See  period  of  limitation  in  New  York  is 
Mechanics  Bldg.  Asso.  v.  Whitaore,  three  years.  Penfield  v.  Chesapeake, 
92  Ind.  547.  0.  &  S.  R.  Co.  134  U.  S.  351,  33  L.  ed. 

17  Under  N.  Y.  Code  Civ.  Proc.  §   940,  10  Sup.  Ct.  Rep.  566. 
390,   providing  that,  where  a  cause 

of  action  accrues  against  a  nonresi-       iConfl.  of  L.  §  582,  citing  Beckford 
,     .  ..  t   -u     u         T,+   v.  Wade,  17  Ves.  Jr.  88,  11  Revised 

dent,  an  action  cannot  be  brought  jjep.  2o/fi'M6er  v.  Sterner,  2  Ring.  N. 
thereon  in  New  York  after  the  ex-  q  202,  2  Scott,  304,  1  Hodges,  206; 
piration  of  the  time  limited  by  the  Nemby  v.  Blakey,  3  Hen.  &  M.  57; 
laws  of  his  residence  for  bringing  a  Brent  v.  Chapman,  5  Cranch,  358,  3 
,     ,         .-.  t  L-  ed.  125;  Shelby  v.  Guy,  11  Wheat, 

like  action,  except  where  the  cause  of   ggj^  g  -^  ^^   ^gg*  g^^.   «^^  ^^^j^^  ^ 

action  originally  accrued  in  favor  of  Warde,  1  Ambl.  113.     Compare  Don 

a  resident   of  the  state;    or,  before  v.  Uppmann,   5  Clark  &  F.  1,  and 

the   expiration   of   the   time   limited  oases  cited  ante,  §  536.      The  same 

,     ji     1         J!  J.T.      J.T.       J.  J.     ii,  View  IS  taken  in  Gans  v.  Frank,  36 

by  the  law  of  the  other  state,  the  per-  ^^^^    gg,,.   ^^^  j„  ^^^^.^  ^   j,^yi„^ 

son  in  whose  favor  it  originally  ac-  49  yiis&.  552. 

crued  was,  or  became,  a  resident  of  ^Lincoln  v.  Battelle,  6  Wend.  475; 

New  York;    or  the  cause  of   action  |^''"'^J-  ^«'"*^^'  28  Wis.  21,  9  Am. 

was  assigned  to,  and  thereafter  con-  ^' 

tinuously  owned  by,  a  resident  of  the  Thus,    the    case    last    cited    held, 

state, — one  having  a  cause  of  action  upon  the  authority  of  previous  de- 

against  a  Tennessee  corporation  for  eifions,   that  the  statute  of  limita- 

personal   injuries   sustained   in  that  tions  of  Wisconsin  extinguishes  the 

state,  being  a  resident   of  Missouri  debt,  and  is  a  bar  to  an  action  in 

when  the  injury  occurred,  is  barred  another  state  on  a  note  executed  in 

from    bringing    an    action    in    New  Wisconsin;  and    that   the   collection 

York,  unless  he  became  a  resident  of  of     a     judgment     rendered   in   such 
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sucli  state,  on  the  reasoning  above  given,  has  power  to  limit  or 
even  extinguish  such  debt.^ 

,  other  state  will  be  enjoined  in  Wis-  Soharff  v.  Lisso,  63  Miss.  213 ;  Per- 

consin  on  the  ground  that  the  debt  kins  v.   Guy,   55  Miss.   153,   30  Am. 

or  claim  had  been  cut  off  and  de-  Eep.  510;   Sterling  v.  Hunt,  10  Mo. 

stroyed    before     the    judgment   was  App.  596;    Lyman    v.    Campbell,  34 

rendered,  and  that  the  courts  of  the  Mo.  App.  213;  Carson  v.  Hunter,  46 

other  state  must  have  so  held  if  the  Mo.  467,  2  Am.  Rep.  529;   McMerty 

claim  had  been  there  presented.  v.  Morrison,  62  Mo.  140;  Taberrer  v. 

And  Bathbone  v.  Coe,  6  Dak.  91,  Brentnall,  18  N.  J.  L.  262;   Gans  v. 

50  N.  W.  620,   apparently  adopting  Frank,  36  Barb.  320;   Haws  v.  Cror 

this  view  of  the  effect  of  the  Wis-  gie,  49    N.    0.     (4    Jones,  L.)    394; 

consin  statute,  held  that  the  bar  of  Crocker  v.  Arey,  3  R.  I.  178;  Sawyer 

that  statute  was  available  in  an  ac-  v.   Macaulay,  18  S.  C.  543;  Hays  v. 

iion  in  Dakota  upon  a  note  made  in  Cage,  2  Tex.  501;  Cartier  v.  Page,  8 

Wisconsin,  where  the  debtor  did  not  Vt.    146.     See   also   Williams   v.   St. 

remove   from  the  latter   state   until  Louis  &  S.  P.  R.  Co.  123  Mo.  573,  27 

the  bar  had  fallen.  S.  W.  387,  post,  §  540b,  note  5. 

Walsh  V.  Mayer,  111  TJ.  S.  31,  28       It    is    apparent,    of    course,    that, 

L.  ed.  338,  4  Sup.  Ct.  Eep.  260,  held  even   assuming   that   the    limitation 

that  the  provision  of  the  Louisiana  prescribed  by  the  statute  of  the  ju- 

statute,  allowing  forfeited  interest  risdietion  in  which  the  cause  of  ac- 
to    be    applied    in  reduction  of  the  ■  tion  arose  relates  to  the  right  and 

principal,  but    requiring    an    action  not   to   the   remedy  merely,   the   ac- 

to  recover  the  same  to  be  commenced  tion  may  be  maintained  in  another 

within  a  year,  will  govern  in  an  ac-  jurisdiction   after   the   expiration   of 

tion  in  Mississippi,  and  prevent  the  the   time   prescribed  by   the   foreign 

application  of  the  illegal  interest  on  statute  if,  by  reason  of  the  absence 

the  principal  after  the  lapse  of  that  of  one  or  both  parties  from  the  for- 

time,  as  the  prescription  of  time  is  eign   jurisdiction,   or   for   any   other 

a  condition  qualifying  the  right  of  reason,  the  bar  of  the  foreign  stat- 

aetion,  and  not  a  mere  limitation  on  ute  has  not  fallen;  and  even  if  such 

the  remedy.  absence  would  not  defeat  the  plea  of 

So,    the     following     cases,    which  bar    in    the    foreign  jurisdiction,  it 

deny  the  effect    of    the    bar  of  the  seems  that  it  will  have  that  effect 

statute     of     limitations    of    another  at  the  forum,  since    it    is    essential 

state  when  it  merely  affects  the  rem-  that  the  parties  shall  remain  within 

edy   and    does    not    extinguish   the  the    foreign    jurisdiction   during  the 

right,  expressly  or  impliedly  concede  whole  period  of  limitation.     Finnell 

that  the  bar  of  the  foreign  statute  is  v.  Southern  Kansas  R.   Co.   33  Fed. 

available  if  it  extinguishes  the  right,  427 ;   Canadian    P.    R.    Co.  v.  John- 

as  well  as  the  remedy.     Williams  v.  ston,  25  L.  E.  A.  470,  9  C.  0.  A.  587, 

Jones,  13  East,  439,  12  Revised  Eep.  26  U.  S.  App.  85,  61  Fed.  738. 

401 ;  Huber  v.  Steiner,  2  Scott,  304,        ...      „   ,„„      .        „    t  •    -j.  j.- 
o  T..        -VT    „    „„  „   ,  'Ante,  %  536;  Angell,  Limitations 

2  Bmg.  N.  C.  202,   1  Hodges,  206;    of  Actions,  §  66. 
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539.  Such  statutes  bind  as  to  debts  due  subjects.— Admitting, 
however,  that  a  statute  thus  extinguishing  a  debt  is  effective 
-everywhere,  so  far  as  concerns  debts  subject  to  the  state  enact- 
ing the  statute,  the  question  next  to  be  considered  is,  What 

■constitutes  subjection,  in  this  sense,  of  a  debt  to  a  state?  And 
the  answer  must  be  that  debts  payable  to  a  domiciled  citizen 
of  a  state  are  subject  to  the  legislation  of  such  state,  but  sub- 
ject to  no  other  legislation.^  Hence,  we  must  hold  that  where 
a  statute  of  limitations  extinguishes  all  debts  due  subjects  of 
the  enacting  state,  such  debts  are  everywhere  extinguished. 
And  this  view  is  accepted  by  Fiore,^  Savigny,*  and  Deman- 
,geat.  * 

540.  Nor  can  such  debts  be  afterwards  elsewhere  revived. — 
If  a  debt  is  thus  extinguished  in  the  state  to  one  of  whose  sub- 
jects it  is  due,  it  cannot  be  afterwards  revived  in  another  state. 
'Of  this  rule  the  following  illustration  may  be  given.  The  act 
■of  Congress  of  1870,  16  Stat,  at  L.  91,  chap.  59,  regulating 
the  rate  of  interest  in  the  District  of  Columbia,  allows  the  re- 
•covery  back  of  all  interest  paid  when  more  has  been  exacted 
:than  is  permitted  by  the  act,  provided  suit  be  brought  for  such 

lA.nte,  §§  359j  526.  This  may  be  under  the  French  Code. 

20p.  cit.  §  295.  But  under  our  system  the  lex  domi- 

3VIII.  p.  271.  cilii  of  the  creditor  must,  as  in  the 

<Condit.  des  Strangers,  p.  358.  parallel   ease  of  bankruptcy,  be  its 

See,  as  tending  to  the  same  result,  ata,ndard.       And  the  weight  even  of 

-Page  v.   Melvin,  10  Gray,  208.  French   authority   now   is   that  the 

In  Belgium  statutes  of  limitation  lesc  domicilii  of  the  creditor  deter- 

■  extinguishing  a  claim  are  held  to  be  mines. 

governed  by  the  law  of  the  domicil  Prof.  Bar,  in  his  work  on  Private 

-of  the  debtor.     Jour,   du  droit  int.  International  Law,  took  the  ground 

privg  for  1874,  p.  142.     In  a  note  to  that  the  lex  domicilii  of  the  debtor 

this  ruling  the  editor  thus  classifies  was  to  supply  the  rule  as  to  the  out- 

the  laws  which  have  been  appealed  to  lawry   (  Verjahrung)    of   obligations, 

to  settle  this  question :  The     reason    given    was    that    the 

( 1 )  The  law  of  the  creditor's  dom-  statutes  of  limitations,  thus  outlaw- 
ieil.  ing  obligations,  are  for  the  relief  of 

(2)  The  law  of  the  debtor's  domi-  debtors,  and  that  such  being  the  ease 
•  cil.  the  law  of  the  debtor's  domicil  is  the 

(3)  The  law  of  the  place  of  pay-    only  law  that  can  be  applied.    In  a 
ment.  review    of    the    first   edition   of  my 

(4)  The  lean  fori.  work,    however,    published    by    this 

(5)  The  lex  loci  contractus.  eminent  jurist  in  1873    (p.  35),  he 
The   latter   view,   it   is   added,    is   states  that  his  opinion  in  this  respect 

prevalent    in    France.      See   Deman-  is  now  changed;   and  he  now  holds 

;geat's  Foelix,  i.  p.  241 ;  Mass6,  3d  ed.  that  the  law  which  is  to  determine 

p.  590.     But  see  Jour,  du  droit  int.  as  to  the  extinction  of  an  obligation 

privg,   1874,   p.   333,   giving   a   judg-  must  be  the  law  under  which  this 

ment  of  the   French   Court   of   Cas-  obligation    is    constituted,   which  is 

sation,   that   in   such   cases   the    lex  the  creditor's  domicil. 

■  domicilii  of  the  debtor  is  to  prevail. 
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purpose  within  one  year  after  such  payment.  This  statute  may 
be  regarded  as  extinguishing  a  claim  for  the  recovery  of  usu- 
rious interest  unless  suit  be  brought  within  a  year.  A  case  was 
litigated  in  Maryland  in  1876/  in  which  the  defendant  plead- 
ed as  a  set-off,  usurious  interest  alleged  to  have  been  paid 
to  the  plaintiff  by  the  defendant  when  both  were  domiciled  in 
the  District  of  Columbia.  The  court  held  that  the  right  to 
recover  the  illegal  interest  being  given  by  the  act  of  Congress 
it  must  be  subject  to  the  terms  prescribed  by  that  act  as  to  the 
time  within  which  the  right  must  be  asserted,  and  that  the 
sums,  being  paid  by  the  defendant  in  the  District  of  Columbia 
more  than  one  year  before  the  filing  of  the  plea  of  set-off,  could 
not  be  abated  from  the  plaintiff's  claim.  ^ 

540a.  Title  by  adverse  possession. — General  statutes,  not  con- 
taining express  words  of  condition,  limiting  the  time  within 
which  actions  of  various  classes  must  be  commenced,  are 
usually  regarded,  when  no  right  to  property  is  involved,  as 
affecting  the  remedy  merely,  and  not  the  right  of  action;  and 
therefore,  upon  the  principle  previously  discussed,  the  bar 
created  by  such  a  statute  is  not  available  when  the  action  is 
brought  in  another  jurisdiction.  It  is  established  by  the 
weight  of  authority,  however,  that  the  possession  of  personal 
property  continued  in  a  certain  state  until  the  right  of  re- 
covery is  barred  in  that  state  will  prevent  a  recovery  in  another 
state,  having  a  longer  period  of  prescription,  to  which  the  prop- 
erty is  subsequently  removed.^      So,  undoubtedly,   the  effect 

^Eastwood  y.  Kennedy,  a  MA.  563.   52;    Doi/le    v.    Bouler,    7  Ala.  246; 
zStewart,  J.,  in  his  opinion,  cited   Freeman    v.    Baldwin,    13  Ala.  246- 
DeWolf  V.  Johnson,   10  Wheat.   367,    „        „         □•  .      ,^    »,       ,„.      ,, 

6  L.  ed.  343;  VaHok  v.  Crane,  4  n!  ^^""'^^  ^-  '^'**^'  ^^  ^l^'  ^^'^'  ^««'- 
J.  Eq.  128;  Smith  v.  Uuncie  Nat.  Combe  v.  Lewvitt,  22  Ala.  631;  Wynn 
Hank,  29  Ind.  158;  Newman  v.  Ker-  v.  Lee,  5  Ga.  217;  Broh  v.  Jenkins, 
Shaw,  10  Wis.  333;  Turpin  v.  Povall,  o  Mart.  (La.)  526,  13  Am.  Dec.  320; 
8  Leigh,  93;   Goodman  v.  Munks,  S    „  ■  t      ■       ^  -r        , 

Port.  (Ala.)  84;  Fears  v.  Sykes,  35  ^"^^on  ^-  Irvnn,  5  La.  Ann.  530; 
Miss.  633.  Hamilton  v.  Hooper,  Walk.    (Miss.) 

542,  12  Am.  Dec.  588 ;  Fears  v.  Sykes, 
^Shelby  v.  Guy,  11  Wheat.  361,  6  35  Miss.   633;    Waters  v.  Barton,    1 
I-   ed.    495;    Goodman  v.  Munks,  8   Coldw.  450. 

fort.  (Ala.)  84;  Broum  v.  Brown,  5  But  see  contra,  Coleson  v.  Blan- 
Ala.  508,  13  Ala.  208,  48  Am.  Dec.    ton,  3  Hayw.   (Tenn.)   152;  Richards 
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of  adverse  possession  to  defeat  any  action  based  upon  the  title 
to  real  property  will  be  determined  by  the  lex  rei  sitce,  wher- 
ever the  action  may  be  brought.''     This  distinction  between 

V.  Towles,  3  Hill,  L.  346;  Goodwin  v.  against  his  vendor  for  breach  of  cov- 
Morris,  9  Or.  322.  enant  of  warranty  of    title    to    the 

Hammond  v.  Stovall,  17  Ga.  491,  slave,  relying  upon  the  South  Caro- 
held  that  the  court  of  Georgia  would  lina  judgment  as  proof  of  eviction 
not  recognize  the  title,  acquired  un-  under  a  paramount  title.  The  court, 
der  the  statute  of  limitations  of  however,  held  in  Alexander  v.  Tor- 
South  Carolina,  to  a  slave  who  was  rence,  51  N.  C.  (6  Jones,  L.)  200, 
removed  to  the  latter  state  after  he  that  the  plaintiff  had  acquired  a 
had  become  subject  to  the  lien  of  a  good  title  by  virtue  of  his  adverse 
judgment  recovered  in  the  former,  possession  under  the  Alabama  stat- 
the  slave  having  subsequently  been  ute,  and  that  the  court  of  South 
seized  while  in  Georgia  upon  an  exe-  Carolina  was  in  error  in  refusing  to 
cution  under  the  judgment.  The  de-  recognize  that  title, 
cision  was  due  in  part  to  the  fact  'BecTcford  v.  Wade,  17  Ves.  Jr.  87, 
that  a  court  of  South  Carolina  had  11  Revised  Rep.  20;  Pitt  v.  Dacre, 
made  a  similar  decision  with  respect  L.  R.  3  Ch.  Div.  295,  45  L.  J.  Ch.  N. 
to  M,  slave  removed  therefrom  to  S.  796,  24  Week.  Rep.  943;  Re  Peat, 
Georgia,  and  subsequently  returned  L.  R.  7  Eq.  302;  Chumn  v.  Harper,  30 
to  South  Carolina.  Ont.  Rep.  650. 

In  Alexander  v.  Burnet,  5  Rich.  L.  It  was  held  in  Allen  v.  Allen,  95 
189,  one  who  had  converted  a  slave  Cal.  184,  16  L.  R.  A.  646,  30  Pac. 
in  South  Carolina  took  him  to  Ala-  213,  that  the  right  to  redeem  land 
bama  and  sold  him;  the  purchaser  from  a  mortgage  or  absolute  deed 
kept  him  in  his  possession  in  Ala-  given  as  security  is  governed  by  the 
bama  for  more  than  the  period  pre-  law  of  the  place  where  the  land  lies, 
scribed  by  the  statute  of  limitations  and  a  rule  there  prevailing,  that 
of  that  state;  the  slave  subsequently  such  right  is  barred  when  an  action 
left  him  and  returned  to  the  person  on  the  debt  is  barred,  must  control, 
who  was  his  owner  at  the  time  of  the  although  in  another  state,  where  the 
original  conversion;  the  Alabama  parties  reside  and  the  contract  was 
purchaser  brought  an  action  against  made,  the  bar  of  the  debt  would  net 
the  latter  in  South  Carolina  for  con-  defeat  the  right  to  redeem.  The  lex 
version,  but  it  was  held  that  he  fori  and  lex  rei  sitce  were  the  same 
could  not  recover  upon  the  strength  in  this  case,  but  the  decision  seems 
of  his  title  by  possession  under  the  to  be  upon  the  ground  that  the  lex 
Alabama  statute.  The  decision  was  rei  sitce  governs, 
put  upon  the  general  ground  that  But  Stillman  v.  White  Rock  Mfg- 
statutes  of  limitation  relate  to  the  Co.  3  Woodb.  &  M.  538,  Fed.  Gas.  No. 
remedy,  and  are  therefore  governed  13,446  (an  action  in  Rhode  Island 
by  the  law  of  the  forum.  Subse-  by  citizens  of  Connecticut  to  enjoin 
quently,  the  Alabama  purchaser  a  Rhode  Island  corporation  from  di- 
brought  an  action  in  North  Carolina   verting  water  in  Connecticut),  held 
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the  extraterritorial  effect  of  the  bar  upon  a  mere  right  of  ac- 
tion and  a  right  in  property  depends  upon  the  difference  in  the 
nature  of  the  two  rights,  and  not  upon  the  difference  in  phrase- 
ology of  the  statutes,  since  title  by  adverse  possession,  so  called, 
frequently  depends  upon  a  statute  which,  in  form,  merely  pre- 
scribes a  limited  time  within  which,  under  certain  circum- 
stances, an  action  to  recover  the  property  must  be  brought. 
The  United  States  Supreme  Court  has  observed  this  distinc- 
tion in  passing  upon  the  question  as  to  the  constitutional  right 
of  a  state  to  revive  the  remedy  or  cause  of  action  against  which 
the  bar  of  the  existing  statute  of  limitations  has  fallen.* 

540b.  Effect  of  special  limitation  of  statutory  cause  of  action. 

— ^When  a  cause  of  action  is  created  by  a  statute  which  limits 
the  time  within  which  the  action  may  be  commenced,  such 
limitation,  whether  accompanied  by  express  words  of  condi- 
tion or  not,  is  regarded  as  a  limitation  or  condition  of  the 
cause  of  action  itself,  and  when  the  prescribed  period  has  ex- 
pired the  cause  of  action  is  extinguished,  and  will  not  there- 
after support  an  action  in  any  jurisdiction,  foreign  or 
domestic.^  Nor  is  it  essential  to  this  result  that  the  limita- 
tion shall  be  incorporated  in  the  same  section,  or  even  in  the 
same  statute,  that  creates  the  cause  of  action ;  such  a  limitation 
in  another  statute  is  sufficient,  provided  it  is  directed  expressly 
to  the  particular  statutory  cause  of  action  in  question.^  A 
general  limitation,  however,  covering  all  statutory  causes  of 

that  the  law  of  the  forum  governed  48   L.   ed.    1067,   24   Sup.    Ct.   Rep. 

aa  to  the  length  of  time  required  to  692. 

obtain  title  by  adverse  possession.  See  also  cases  cited  in  subsequent 

^Camplell  v.  Bolt,  115  U.  S.  620,  notes  to  this  section,  where  the  prin- 

29  L.  ed.  483,  6  Sup.  Ct.  Rep.  209.  ciple  is  specifically  applied. 

See  note  upon  this  subject  in  45  L.  ''Dwvis  v.  Mills,  194  U.  S.  451,  48 

R-  A.  609.  L.  ed.   1067,   24  Sup.   Ct.  Eep.   692. 

iflows  V.   Mills,   194  U.   S.   451,  See  also  infra,  note  6. 
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action,  and  not  directed  especially  to  any  particular  cause  of 
action,  will  not  have  such  effect* 

The  principle  above  discussed  has  been  frequently  applied 
to  statutory  causes  of  action  for  death;  and  it  is  well  estab- 
lished that  such  an  action  cannot  be  maintained,  even  in  an- 
other jurisdiction,  after  the  expiration  of  the  period  prescribed 
by  the  statute  creating  the  cause  of  action.*  The  principle 
has  also  been  applied  to  causes  of  action  for  personal  injuries, 
created  by  a  statute  which  limits  the  time  within  which  the 
action  must  be  brought ;  ^  and  also  to  statutory  causes  of  action 

3  See  cases  cited  infra,  note  7.  Theroux  v.  Northern  P.  R.  Co.  12  C. 

So,  a  provision  of  the  general  lim-  C.  A.  52,  27  U.  S.  App.  508,  64  Fed. 

itation  law  of  Alabama  covering  all  84,  and  Negaubauer  v.  Great  North- 

"actions  for  any  injury  to  the  person  em  R.   Go.    (Minn.)    99  N.  W.  620, 

or   rights    of    another    not    arising  holding  that,  if  the  time  allowed  by 

from  contract,  and  not  herein  specifi-  the  statute  creating  the  cause  of  ac- 

eally   enumerated,"  does  not  govern  tion  has  not  expired,  the  suit  may 

an   action   in    Georgia   for   personal  be  maintained  in  another  state  after 

injuries      sustained      in      Alabama,  the  lapse    of    time    allowed  in  that 

O'Shields  v.   Georgia    P.    R.    Co.  83  state    for    maintaining    similar  ac- 

Ga.  621,  6  L.  R.  A.  152,  10  S.  E.  268.  tions. 

*The   Earrisburg,    119   XJ.   S.    199,  But  the  statute  of  limitations  of 

30  L.  ed.  358,  7  Sup.  Ct.  Rep.  140;  the   forum   governs    an    action    for 

Boyd  V.   Clark,   8  Fed.   849;   Boston  wrongful  death,  the  right  to  main- 

&  M.  R.  Go.  V.  Hurd,  56  L.  R.  A.  193,  tain  which  is  given  by  the  laws  of 

47  C.  C.  A.  615,  108  Fed.  116;  Stern  the  territory  in  which  the  injury  oe- 

T.  La  Gompagnie   Generate  Transat-  curs,  where  no  other  limitation  than- 

lantique,  110  Fed.  996;   Selma  R.  &  the  general  one  is  given  by  the  laws 

D.  R.  Go.  V.  Lacey,  49  Ga.  106;  Earn-  of  such  territory.     Munos  v.  South- 

ilton  V.  Hannibal  &  St.  J.  R.  Go.  39  em  R.  Co.  2  C.  C.  A.  163,  2  U.  S. 

Kan.  56,  18  Pac.  57;  Wingert  v.  Gar-  App.    222,    51    Fed.    188.     See   also. 

penter,  101  Mich.  395,  59  N.  W.  662;  O'Shields  v.   Georgia    P.    R.    Co.  83 

Negaubauer    v.    Great    Northern  R.  Ga.  621,  6  L.  R.  A.  152,  10  S.  E.  268, 

Co.   (Minn.)  99  N.  W.  620;  Dailey  v.  supra,  note  3. 

New  York,  0.  d  W.  R.  Go.  26  Misc.  iRoss  v.  Kcmsas  City  Southern  R. 

539,  57  N.  Y.  Supp.  485;   Cavanagh  Co.    (Tex.  Civ.  App.)   79  S.  W.  626. 

v.   Ocean  -Steam  Nov.   Co.   19  N.  Y.  But  a  common-law  cause  of  action 

Civ.  Proe.  Rep.  391,  13  N.  Y.  Supp.  for     personal     injuries,    if   brought 

540;    Weaver  v.  Baltimore  &  0.  R.  within  the  time  limited  by  the  law 

Go.  21  D.  C.  499.  of  the  forum,  is  not  defeated  because 

And  the  principle  has  been  applied  it  would  be  barred  under  the  general 

conversely  to  this  class  of  actions  by  statute   of   limitations   of  the  statft 
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against  directors  or  stockholders  of  corporations,^  though  the 
application  lof  the  principle  has  been  denied  in  some  cases  of 
this  kind,  upon  the  ground  that  the  limitation  was  a  general 

one,  applicable  to  all  statutory  causes  of  action,  and  not  espe- 
cially directed  to  the  particular  statutory  cause  of  action  in-. 
question.  ^ 

where  the  cause  of  action  accrued.  692,  held  that  the  limitation  espe- 
Jionce  v.  Richmond  &  D.  R.  Co.  33  cially  prescribed  by  the  Montana 
Fed.  429;  Morgan  v.  Camden  &  A.  Code  with  reference  to  actions  to  en- 
n.  Co.  18  W.  N.  C.  128;  Krogg  v.  force  the  statutory  liability  of  di- 
Atlanta  &  W.  P.  R.  Co.  77  Ga.  202,  rectors  or  stockholders  of  a  Mon- 
4  Am.  St.  Rep.  79.  tana  corporation,  though  not  a  part- 
So,  it  was  held  in  Williams  y.  Bt.  of  the  statute  creating  the  liability, 
houis  &  S.  F.  R.  Co.  123  Mo.  573,  27  was  a  condition  of  the  right  of  ac- 
S,  W.  387,  and  Morgan  v.  Metropol-  tion,  and  an  action  to  enforce  the- 
itan  Street  R.  Co.  51  Mo.  App.  523,  same  could  not  be  maintained  in  an- 
that  an  action  may  be  brought  in  other  state  after  the  lapse  of  the- 
Missouri  at  any  time  within  the  period  thus  prescribed, 
statute  of  limitations  of  that  state  So,  Brunswick  Terminal  Co.  v. 
for  personal  injuries  received  in  National  Bank,  48  L.  R.  A.  625,  40> 
Kansas,  although  the  time  limited  C.  C.  A.  22,  99  Fed.  635,  held  that 
by  the  law  of  the  latter  state  has  ex-  the  principle  applied,  although  the- 
pired,  and  it  is  expressly  provided  limitation  was  contained  in  a  spe- 
by  statute  in  that  state  that,  when  a  cial  statute  applicable  to  liabilities 
right  of  action  is  barred  by  the  pro-  "arising  under  statutes,  acts  of  in- 
visions  of  any  statute,  it  shall  be  corporation,  or  by  operation  of  law," 
unavailable,  either  as  a  cause  of  ac-  and  was  not  incorporated  in  the  stat- 
tion  or  ground  of  defense.  The  ute  creating  the  liability.  The  prin- 
eourt  held  that  the  provisions  re-  ciple  was  applied  conversely  in  this 
ferred  to  merely  affected  the  rem-  ease,  so  as  to  hold  that,  the  time- 
edy,  and  did  not  extinguish  the  limited  by  the  foreign  statute  not 
right.  It  was  also  held  in  the  for-  having  expired,  the  action  could  be- 
mer  ease  that,  even  if  such  statute  maintained,  although  the  time  pre- 
were  construed  as  extinguishing  the  scribed  by  the  law  of  the  forum  had, 
right,  the  action  might  still  be  main-  expired. 

tained,  as    it    did    not  appear  that       7  It     has     been     held     upon     this- 

either  of  the  parties  were  residents  ground    that    the    provision   of   the 

of  Kansas  for  two  years   after  the  general    statute     of     limitations    of 

cause  of  action  accrued.  Kansas  prescribing  the  time  within. 

i Andrews  v.  Bacon,  38  Fed.  777 ;  which  an  action  upon  a  liability  cre- 

Salsey  v.  McLean,  12  Allen,  438,  90  ated   by   statute    must    be    brought 

Am.  Dec.  157.  does  not  govern  an  action  in  another 

Tlius,  Davis    v.    Mills,    194  U.  S.  state  to  enforce  the   additional   lia- 

451,  48  L.  ed.  1067,  24  Sup.  Ct.  Rep.  bility  imposed  upon  stockholders  by 
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While  the  bar  of  the  statute  by  which  the  cause  of  action  is 
created  thus  precludes  the  maintenance  of  an  action  thereon 
in  another  jurisdiction,  the  law  of  which  allows  a  longer  pe- 
riod, the  converse  is  not  necessarily  true;  though  some  of  the 
cases  hold  that  the  statute  creating  the  cause  of  action  governs 
in  this  respect,  when  it  prescribes  a  longer,  as  well  as  when  it 
prescribes  a  shorter,  period  than  that  fixed  by  the  law  of  the 
forum.®  This  view,  however,  seems  to  rest  upon  a  misappro- 
bension.  Tbe  reason  the  lapse  of  the  time  prescribed  by  the 
statute  creating  the  cause  of  action  prevents  the  maintenance 
of  an  action  in  another  jurisdiction  is  that  it  extinguishes  the 
cause  of  action,  and  there  is  thenceforth  nothing  to  support  an 
action  in  any  jurisdiction.  Assuming,  however,  that  the  time 
allowed  by  the  foreign  statute  creating  the  cause  of  action  has 
not  expired,  the  plaintiff  comes  to  the  bar  of  the  forum  with  a 
concededly  existing  cause  of  action;  but  it  is  not  apparent 

the  Kansas  statute.     Dexter  v.  Ed-  8  See  Theroux  v.   'Northern  P.  R. 

mands,    89    Fed.    467 ;    Whitman  v.  Go.  12  C.  C.  A.  52,  27  U.  S.  App.  508, 

Citizens'  Bank,  49  C.  C.  A.  122,  110  64  Fed.  84,  and  Hegaubamer  v.  Great 

Fed.  503;   Schijfer  v.  Columiia  Col-  Northern  R.  Co.    (Minn.)   99  N.  W. 

lege,  87  Fed.  166 ;  Pulsifer  v.  Greene,  620,  supra,  note  4,  where  the  ques- 

S6  Me.  438,  52  Atl.  921.  tion  is  expressly  discussed  and  de- 

The    point     was     not     decided   in  cided. 

Mobbs   V.    National   Bank    of    Gom-  So,  in  Brunswick  Terminal  Go.  v. 

merce,  37  C.  C.  A.  513,  96  Fed.  396,  National  Bank,  48  L.  R.  A.  626,  40 

101  Fed.  75,  and  Seattle  Nat.  Bank  0.  C.  A.  22,  99  Fed.  635,  it  was  aa- 

V.  Pratt,  49  C.  C.  A.  662,  111   Fed.  sumed,  without  discussion,  that  the 

:841 ;  but  it  was  held  that,  even  as-  principle  applied  conversely,  so  as  to 

suming  that  the  Kansas  statute  did  permit  the  action  to  be  maintained 

not  apply,  the    law    of    New  York,  if   the  time  limited  by  the  foreign 

where     the     action     was     brought,  si>atute  has  not  expired,  though  the 

barred  the  action.  time  limited  by  the  statute  of  the 

Broadway  Nat.  Bank  v.  Baker,  176  forum    has     expired.     The    question 

Mass.   294,   57   N.   E.   603,   however,  discussed  in   this   case   was  whether 

iseems    to    assume    that  the  Kansas  the  principle  applied  when  the  limi- 

statute  governed,  though  it  was  held  tation  was  not  incorporated  in  the 

that  the  action  was  not  barred,  even  statute   which   created  the   right  of 

under   the   Kansas    statute,   because  action,   but  in   a  special  statute  of 

"the  defendants  had  not  been  within  limitations  directed  to  the  particular 

the  latter  state.  right  of  action. 


§  540b]  HOW  OBLIGATIONS  MAY  BE  BAEKED.  1265 

why  an  action  thereon  does  not,  as  in  the  case  of  an  existing 
cause  of  action  at  common  law,  fall  within  the  operation  of  the 
general  principle  that  the  limitation  of  actions  is  governed  by 
the  law  of  the  forum.*  It  may  be  that  the  same  principle 
which  characterizes  the  limitation  prescribed  by  the  foreign 
statute  as  a  condition  affecting  the  right  of  action  itself,  and 
not  merely  the  remedy,  will,  when  applied  to  the  correspond- 
ing statute  of  the  forum  creating  a  similar  cause  of  action, 
characterize  the  limitation  prescribed  by  that  statute  as  a  matter 
of  right  rather  than  of  remedy,  and  thus  confine  its  operation 

9  This  seems  to  be  the  view  taken  liability  of  stockholders  in  a  Kan- 
in  yfeaver  v.  Baltimore  &  0.  R.  Co.  sas  corporation  would  prevent  the 
21  D.  C.  499.  The  court  in  that  maintenance  of  the  action  in  another 
case,  while  conceding  that,  if  the  jurisdiction,  held  that  the  action 
time  limited  by  a  foreign  statute  could  not  be  maintained  in  Illinois 
which  creates  a  cause  of  action  for  if  the  action  would  be  barred  by  the 
death  has  expired,  no  action  can  be  statute  of  limitations  of  that  state, 
maintained  although  the  statute  of  though  not  by  the  law  of  Kansas, 
the  forum  allows  a  longer  period,  The  assumption  that  the  period  fixed 
said  that,  if  the  forum  has  a  statute  by  the  Kansas  statute,  if  shorter 
of  limitations,  properly  so  called,  than  that  fixed  by  the  statute  of  the 
that  fixes  a  shorter  period,  the  ac-  forum,  would  control  appears  to 
tiou  cannot  be  maintained  after  the  have  been  unwarranted,  in  view  of 
expiration  of  that  period,  although  the  express  decisions  (see  supra, 
the  period  fixed  by  the  statute  of  note  7)  ;  but  that  fact  does  not  ma- 
the  state  where  the  cause  of  ac-  terially  affect  the  force  of  the  dis- 
tion  arose  has  not  expired.  It  was  tinction  made  by  the  court, 
held  in  this  case,  however,  that  the  So,  Piatt  v.  Wilmot,  193  U.  S.  602, 
limitation  prescribed  by  the  statute  48  L.  ed.  809,  24  Sup.  Ct.  Rep.  542, 
of  the  forum  creating  a  right  of  ac-  applying  the  general  principle  that 
tion  for  death  only  applied  to  causes  the  lem  fori  governs  with  respect  to 
of  action  arising  at  the  forum,  and  limitation  of  actions,  held  that  the 
that  if  there  was  any  statute  of  three-year  period  of  limitations  pre- 
limitation  applicable  it  was  the  gen-  scribed  by  New  York  Code  Civ.  Proc. 
eral  statute  of  the  forum,  which  fixes  §  394,  for  actions  against  directors 
a  period  exceeding  that  limited  by  or  stockholders  of  a  monied  eorpora- 
the  foreign  statute.  tion    to    enforce    a    common-law    or 

So,  Hutchings  v.  Lamson,  37  C.  C.  statutory  liability,  was  applicable  to 
A.  564,  96  Fed.  720,  while  apparently  an  action  to  enforce  the  double  lia- 
assuming  that  the  expiration  of  the  bility  of  stockholders  in  a  Kansas 
time  limited  by  the  law  of  Kansas  corporation.  See  note  to  this  case 
for  the  enforcement  of  the  statutory  in  48  L.  ed.  809. 
Vol.  II.  CoNFL.  of  Laws — 80. 
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to  causes  of  action  arising  at  the  forum.  This  is  by  no  means 
clear,  however,  since  such  a  limitation  appears  to  affect  both 
the  right  and  the  remedy;  and  if  it  does  affect  the  remedy  it 
is  applicable  to  foreign  causes  of  action  not  barred  by  the  stat- 
ute of  their  creation.-'**  But,  even  assuming  that  the  special 
limitation  prescribed  at  the  forum  affects  the  right  only,  and 
not  the  remedy,  and  is  therefore  not  applicable  to  foreign, 
causes  of  action,  there  may  be  a  general  limitation  at  the 
forum,  vphich  upon  the  general  principle  that  limitation  is  gov- 
erned by  the  law  of  the  forum  is  applicable  to  foreign,  as  well 
as  domestic,  causes  of  action.  If  there  is  no  general  or  special 
limitation  at  the  forum  applicable  to  foreign  causes  of  action, 
the  action  may  doubtless  be  entertained  if  the  bar  of  the  for- 
eign statute  has  not  fallen;  but,  upon  the  hypothesis  assumed, 
this  result  is  not  due  to  the  fact  that  the  foreign  limitation 
governs,  but  because  it  happens  that  there  is  no  limitation  at 
the  forum  applicable  to  the  case.^^ 

541.  Limitations  bind  foreign  judgment. — It  has  been  deter- 
mined, both  in  England  and  the  United  States,  that  the  re- 
strictions and  limitations  imposed  by  the  lex  fori  apply  to  a 
suit  brought  on  a  foreign  judgment.  ^ 

10  This  appears  to  be  the  assump-  A  plea  of  the  statute  of  limita- 
tion in  Weaver  v.  Baltimore  &  0.  R.  tions  in  an  action  upon  a  judgment 
Co.  21  D.  C.  499,  supra,  note  4,  obtained  in  another  state  is  a  plea 
though,  as  above  shown,  this  was  not  to  the  remedy,  and  is  subject  to  the 
regarded  as  necessarily  decisive  of  lex  fori.  Arrington  v.  Arrington, 
the  case.  127   N.   C.   190,   52  L.   R.  A.  201,  80 

11  This  is  clearly  the  ground  of  Am.  St.  Rep.  791,  37  S.  E.  212. 
the  decit-ion  in  Weavet  v.  Baltimore  Whether  a  judgment  which  is  filed 
d  0.  P.  Co.  21  D.  0.  499,  supra,  note  as  a  claim  in  bankruptcy  is  barred 
4,  allowing  the  action  to  proceed,  by  limitation  is  to  be  determined  by 
notwithstanding  that  the  time  al-  the  law  of  the  state  where  the  bank- 
lowed  by  the  corresponding  statute  ruptcy  proceedings  are  pending,  and 
of  the  forum  had  expired.  not  by  the  law  of  the  state  where 

the   judgment   was   recovered.    Har- 
iDon  V.  Lippman,  5  Clark  &  F.  1 ;    gadine-McEittrick  Dry  Goods  Co.  v. 
M'FAmoyle  v    Cohen,  IZ  Pet.  312,  10   ^^^  ^    ^    ^    ggg    ^22  Fed. 

L.  ed.  177;  Loveland  v.  Davidson,  3  ' 

Clark   (Pa.)   377.     Post.  §  646.  232. 


§  541]  HOW  OBLIGATIONS  MAY  BE  BARRED.  1267 

It  follows,  therefore,  that  an  action  cannot  be  maintained 
upon  the  judgment  after  the  expiration  of  the  period  of  limita- 
tion prescribed  by  the  law  of  the  forum,  although  the  period 
fixed  by  the  law  of  the  state  in  which  the  judgment  was  re- 
covered has  not  expired.^  Nor  does  this  result  involve  any 
infringement  of  the  provision  of  the  Federal  Constitution  re- 
quiring that  full  faith  and  credit  shall  be  given  in  each  state 
to  the  judicial  proceedings  of  every  other  state.  ^  Conversely, 
the  bar  of  the  statute  of  limitations  in  which  the  judgment  is 
recevered,  if  that  statute  affects  the  remedy  merely  and  does 
not  extinguish  the  judgment  itself,  will  not  preclude  an  action 

^Waddill  V.  Cabell,  21  D.  C.  597;  Nor  is  such  constitutional  provi- 
Ambler  v.  Whipple,  139  111.  311,  32  sion  violated  by  a  statute  of  the 
Am.  St.  Eep.  202,  28  N.  E.  841;  forum  prescribing  a  shorter  period 
Bruce  v.  Luck,  4  G.  Greene,  143;  for  an  action  on  a  foreign  judgment 
Meek  v.  Meek,  45  Iowa,  294;  Bans-  than  one  upon  a  domestic  judgment. 
erman  v.  Gharlott,  46  Kan.  480,  26  Robinson  v.  Peyton,  4  Tex.  276. 
Pab.  1051 ;  McArtJmr  v.  Goddin,  12  Christmas  v.  Russell,  5  Wall.  290, 
Bush,  274;  Mowry  v.  Cheesman,  6  18  L.  ed.  475,  however,  held  that  a 
Gray,  515;  Summerside  Bank  v.  Mississippi  statute,  providing  that 
Ramsey,  55  N.  J.  L.  383,  26  Atl.  837.   no  action  shall  be  maintained  on  a 

So,  it  was  held  in  Rice  v.  Moore,  judgment  recovered  in  another  state 
48  Kan.  590,  16  L.  R.  A.  198,  30  Am.  against  any  person  who,  at  the  eom- 
St.  Eep.  318,  30  Pac.  10,  that  the  re-  meneemeut  of  the  action  in  which 
vivor  of  a  judgment  in  Ohio  was  the  judgment  is  rendered,  was  a 
merely  a  continuation  of  the  orig-  resident  of  Mississippi,  in  any  case 
inal  suit,  and  if  made  without  an  where  such  cause  of  action  would 
appearance  by,  or  a  personal  service  have  been  barred  by  limitation  in 
upon,  the  defendant,  who  had  been  the  latter  state  if  suit  had  been 
a  resident  of  Kansas  for  more  than  brought  there^  is  void  as  an  un- 
five  years  after  the  rendition  of  the  lawful  attempt  to  give  opera- 
original  judgment,  will  not  remove  tion  to  the  Mississippi  statute  of 
the  bar  of  the  Kansas  five-years'  limitations  in  other  states  by  deny- 
statute  of  limitations.  ing  the  efScacy  of  any  judgment  re- 

^M'Elmoyle  v.  Cohen,  13  Pet.  312,  covered  in  another  state  against  a 
10  L.  ed.  177 ;  Bank  of  Alabama  v.  citizen  of  Mississippi,  on  a  cause  of 
Dalton,  9  How.  522,  13  L.  ed.  242;  action  barred  by  its  statutes,  and  as 
Bacon  v.  Howard,  20  How.  22,  15  L.  violating  the  full  faith  and  credit 
ed.  811;  Mee/c  V.  Meefc,  45  Iowa,  294;  provision  of  the  Federal  Constitu- 
Bstes  V.  Kyle,  Meigs,  34.  tion. 
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in  another  state  in  whieJbi  a  longer  period  is  prescribed.*  This 
rule,  however,  may  be  changed  by  a  statute  of  the  forum  ex- 
pressly admitting  the  bar  of  the  statute  of  the  state  in  which  the 
judgment  was  recovered.^  And,  even  in  the  absence  of  such  a 
statute  of  the  forum,  no  action  can  be  maintained  upon  the  judg- 
ment, if,  under  the  law  of  the  state  in  which  it  was  recovered,  it 
has  been  extinguished  by  the  lapse  of  time,  even  though  the 
time  allowed  by  the  law  of  the  forum  has  not  expired.  * 

^Fanton  v.  Middlehrooh,  50  Conn,  able  in  the  other  state  is  sufficient 
44;  Waterman  v.  A.  £  W.  Sprague  to  prevent  the  debtor  from  setting 
Mfg.  Co.  55  Conn.  554,  12  Atl.  240;  up  the  bar  in  Louisiana.  Morton  v. 
Miller  v.  Brenham,  68  N.  Y.  83;  Valentine,  15  La.  Ann.  150. 
Jones  V.  Eook,  2  Rand.  (Va.)  303,  14  6  Thus,  a  provision  of  the  statute 
Am.  Dec.  783;  Lovelamd  v.  Davidson,  of  the  state  in  which  a  judgment 
3  Clark   (Pa.)   377.  was    recovered,    that     a     judgment 

5  Such  a  provision  does  not  pre-  "shall  survive  for  ten  years,  and  no 
vent  the  statute  of  the  forum  from  longer,"  is  not  a  statute  of  limita- 
being  a  defense  in  an  action  upon  tion  merely,  but  extinguishes  the 
the  foreign  judgment,  where  the  bar  judgment  itself  at  the  end  of  the 
was  not  complete  in  the  state  where  prescribed  period,  and  therefore  ap- 
the  judgment  was  rendered.  McAr-  plies  in  whatever  jurisdiction  an  ac- 
thur  V.  Goddin,  12  Bush.  274.  tion     upon     the    judgment   may  be 

The  Louisiana  statute  providing  brought.  Lamherton  v.  Grant,  94 
that,  wherever  any  judgment  has  Me.  508,  80  Am.  St.  Rep.  415,  48  Atl. 
been  rendered  between  persons  who   127. 

reside  out  of  the  state,  to  be  paid  So,  St.  Louis  Type  Foundry  Go.  v. 
out  of  the  state,  and  the  judgment  Jackson,  128  Mo.  119,  30  S.  W.  521, 
"is  barred"  by  the  statute  of  limita-  holds  that  an  action  cannot  be  main- 
tions  of  the  place  where  the  judg-  tained  in  Missouri  on  a  judgment 
ment  was  rendered,  it  shall  be  con-  obtained  in  Kansas,  more  than  five 
sidered  as  barred  by  prescription  in  years  after  its  rendition,  where  it 
Louisiana  upon  the  debtor  subse-  had  not  been  kept  alive  by  the  issu- 
quently  coming  into  the  state, — does  ance  of  execution,  since  the  Kansas 
not  apply  where  the  judgment  debtor  statute  providing  that,  if  execution 
removed  to  Liouisiana  before  the  is  not  sued  out  within  five  years 
judgment  was  barred  by  the  law  of  from  the  date  of  a  judgment,  it  shall 
the  other  state.  Walworth  v.  Routh,  become  dormant,  and  cease  to  oper- 
14  La.  Ann.  201.  ate  as  a  lieu  on  the  judgment  debt- 

Nor  is  a  partial  bar  of  the  judg-  or's  estate,  extinguishes  the  right, 
ment  by  the  law  of  the  state  in  and  does  not  affect  the  remedy  mere- 
which  it  was  rendered  available  in  ly. 

Louisiana;  and  the  fact  that  the  Evans  v.  Cleary,  125  Pa.  204,  U 
remedy  of  fieri  facias  is  still  avail-   Am.  St.  Rep.   886,   17  Atl.  440   (an 
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5411/2.  Distinctive  state  provisions. — So  far  as  concerns  its 
own  domiciled  citizens,  it  is  within  the  power  of  a  state,  sub- 
ject to  its  own  constitutional  prescriptions,  to  prescribe  other 
lines  of  limitation  than  that  based  on  the  domicil  of  the 
debtor.  * 

542.  Statutes  as  to  set-offs  not  extraterritorial. — ^A  statute 
■which  provides  that  a  party  shall  be  "precluded  from  maintain- 
ing any  action  upon  a  claim"  which  he  has  neglected  to  plead 
in  a  former  suit  with  the  party  against  whom  he  has  the  claim 
has  been  ruled  to  be  local,  so  that  it  cannot  be  pleaded  as  a  de- 
fense to  claims  due  in  other  jurisdictions;*  though  it  would 
be  otherwise  when  the  defendant  in  the  former  suit  appeared 
at  the  trial,  and  the  set-off  was  not  one  which  he  "was  at  liberty 
to  reserve.^ 

543.  Exception  to  statute  of  limitations  applies  to  foreigners. 
— The  statute  of  the  fourth  of  Anne  (chap.  16,  §  19),  which 
has  been  adopted  in  most  of  the  United  States,  enacts  that  if 
any  person  against  whom  there  shall  be  a  cause  of  action  shall, 
at  the  time  when  such  cause  of  action  accrues,  be  beyond  the 
seas,  then  the  action  may  be  brought  at  any  time  within  six 
years  after  his  return.  This  has  been  construed  to  ap^ly  to 
foreigners,  so  that  the  statute  does  not  begin  to  run  as  to  them 
until  they  arrive  in  the  state  in  which  such  statute  is  in  force.  * 
And  this  view  obtains  even  where  the  defendant  had,  prior  to 

action  on  a,  judgment  of  a  justice  of        ''^Maryland    em    rel.    Partridge    v. 
the  peace  of  Illinois),  indulged  the    Todd,  1  Biss.  69,  Fed.  Gas.  No.  9,220; 

presumption,  in  the  absence  of  proof  ^"^  ?"''%''■   ?°^^«^'  ^^J^^'Tj, 

i,-    ^.    X    i,    i  J.,.     ,          /x,i-  Harris  Y.  Earns,  ZS  lad..  4S,Z;  Chllett 

on  the  subject,  that  the  law  of  Illi-  y.    Hill,   32   Iowa,   220;    Eoggett   v. 

nois  was  like  the   law   of   Pennsyl-  Emerson,  8  Kan.  262. 

vania,  and  did  not  put  such  a  iudg-  ^Post,  §  788;  Carver  v.  Adams,  38 

ment  on  the  footing  of  an  ordinary  J/^'  ^00.    See  Wharton,  Ev.  §§  789  et 

simple-contract  debt  as  respects  the  zwharton    Ev.  §5  789-791 

statute    of    limitations.       There    is  iStrithorst  v.  Grwme,  3  Wils.  142, 

nothing    in     the     ease    to    indicate  2  W.  Bl.  723;  Lafond  v.  Ruddock,  13 

whether  the    pomt   was    raised  that  ^df.^'%'m,\7^Z'ilTwel 

the  lUmois    statute    of    limitations  E^p.  371;  Dunning  y.  Chamberlin,  6 

must  govern;   but  it  s6ems  to  have  Vt.    127;    Graves   v.    Weelcs,    19   Vt. 

been  assumed  that  the  law  of  that  178;    Hall  v.   Utile,   14  Mass.   203; 

state,   if  proved,   would   govern   for  ^^"""S"" oaa^'^T'  \^^"-  ^J\^^^.l 

,,  ^   '  .   .  ,    ,,  Cas.  No.  2,693;  Buggies  v.  Keeler,  3 

the  purpose  of  determining  whether  Johns.  263,  3  Am.  Dec.  482;  King  v. 

such  judgment  would  be  treated,  for  Tjane,  7  Mo.  241,  37  Am.  Dee.  187; 

the  purposes  of  limitation,  as  a  sim-  '^agart  v.  Indiama,  15  Mo.  209.     See 

nlo  nnr,+.„-.+  J  %.!■  Umted  States  v.  O'Brien,  3  Dill.  381, 

ple-contiact  debt.  E^^d.    Cas.    No.    15,908;     Patmer    v! 


1270  •   OBLIGATIONS  AND  CONTRACTS.  [Chap.  VIII. 

his  personal  arrival,  a  business  agent  in  the  state  where  the 
suit  was  brought.^ 

544.  Question  as  to  foreign  corporations. — In  New  York  it 
has  been  decided,  after  a  long  struggle,  that  a  foreign  corpo- 
ration sued  in  that  state  cannot  avail  itself  of  the  New  York 
statute  of  limitations.  ^  But  this  is  a  matter  of  distinctive  leg- 
islation. If  a  foreign  corporation  be  admitted  at  all  as  a  par- 
ty, it  is,  at  common  law,  entitled  to  all  the  privileges  the  lex 
fori  gives. 

Morse   (Me.)    11  Atl.  601;  Robinson  656;  Boardman  v.  Lake  Shore  d  M. 

V.   Moore,   76  Miss.   89,  23  So.  631;  s,  R,  Co.  84  N.  Y.  157;  Robeson  t. 

Carlinv.  Wallace,  13  Lea,  571.  Central  R.  Go.  76  Hun,  444,  28  N.  Y. 
^Wilson    V.    Appleton,     17     T>fo<"= 


180;  3  Parsons,  Contr.  5th  ed.  96.  Supp.    104;    Williams    v.    Metropoli- 

^Thompson    v.    Tioga    R.    Co.    36  tan  Street  R.  Co.  (Kan.)  64  L.  R.  A. 

Barb.    79,    Overruling    Faulkner    v.  794^  74  Pac.  600;  Travelers'  Ins.  Co. 

Delaware  &  R.   Canal  Co.   1   Denio,  ^    ^^.^j.^^  99  ^jg    337^  ^j  j^   ^   ^ 

557,  74  N.  W.  372,  78  N.  W.  407. 

The  doctrine  was  adopted,  after  an  Nor  does  such  application  of  the 
extended  discussion,  in  Olcott  v.  Ti-  doctrine  rest  upon  any  discrimina- 
oga  R.  Co.  20  N.  Y.  210,  75  Am.  Dee.  tion  between  natural  persons  and 
393.  corporations;   for,  as  pointed  out  in 

The  New  York  doctrine  does  not,  the  Williams  Case,  it  has  been  held 
as  the  text  seems  to  imply,  withhold  in  that  state  that  the  personal  ab- 
from  a  foreign  corporation  any  priv-  sence  of  a  natural  person  from  the 
ilege  extended  to  a  natural  person  state,  even  if  he  retain  a  residence 
under  the  same  circumstances.  The  there  so  he  could  have  been  served 
exact  contrary  is  true.  The  doc-  constructively  with  process,  was  suf- 
trine  rests  upon  the  idea  that  the  ficient  to  deprive  him  of  the  right 
same  principle  should  be  applied  to  to  plead  the  statute,  under  a  provi- 
a  corporation  as  to  a  natural  person,  sion  like  that  in  the  New  York  Re- 
It  was  the  mere  result  of  applying,  vised  Statutes  already  alluded  to. 
to  foreign  corporations,  the  provi-  Many  of  the  cases,  however,  hold 
sion  of  the  Revised  Statutes  that  if,  that  a  foreign  corporation  is  not 
at  the  time  when  a  cause  of  action  precluded,  by  such  a  provision,  from 
accrues  against  any  person,  he  shall  pleading  the  statute  if  it  has  had 
be  out  of  the  state,  such  action  may  officers  or  agents  within  the  state 
be  commenced  within  the  time  lim-  upon  whom  service  could  have  been 
ited  after  the  return  of  such  person  made  at  any  time  during  the  statu- 
into  the  state.  The  doctrine  is  ap-  tory  period.  Southern  R.  Go.  v. 
plied  in  New  York,  and  some  other  Mayes,  51  C.  C.  A.  70,  113  Fed.  84; 
states,  notwithstanding  that  the  cor-  Huss  v.  Central  R.  rf  BI:g.  Co.  66 
poration,  during  the  entire  statutory  Ala.  472;  Lawrence  v.  Ballon,  50 
period,  has  been  subject  to  service  Gal.  258;  Wall  v.  Chicago  &  ISf.  W- 
of  process  within  the  state.  Rath-  R.  Co.  69  Iowa,  498,  29  N.  W.  427; 
bun  V.  northern  C.  R.  Co.  50  N.  Y.  King  v.  National  Min.  &  Bxploriny 
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545.  In  Germany  tlie  law    of    the    obligation  prevails. — The 

views  of  English  and  American  courts,  as  has  been  seen,  are 
based  on  the  principle  that  questions  of  limitation  as  touching 
the  remedy  are  to  be  determined  by  the  lex  fori.  But  it  is  im- 
portant to  observe,  in  reference  to  suits  brought  in  Germany, 
that  in  that  country,  at  least,  the  principle  so  enunciated  does 
not  prevail.  It  is  held  by  Savigny,  follovcing,  in  this  respect, 
Wachter,  Schaffner,  and  Hertius,  that  the  local  lavp  of  the  ob- 
ligation itself,  and  not  that  of  the  place  where  the  suit  is 
brought,  is  to  obtain.*  But  however  worthy  these  opinions 
may  be  of  consideration,  they  cannot  now  affect  the  conclusion 
of  our  courts,  that  as  to  the  statute  of  limitations  the  lex  fori 
must  prevail.     The  rule  is  now  too  firmly  settled  to  be  shaken. 

XI.  Assignment  of  obligations. 

546.  Generally. — The  assignment  of  obligations  is  discussed 
in  other  sections  as  follows: 

Co.  4  Mont.  1,  1  Pae.  727;  Thomp-  421,  while  conceding  that  a  foreign 
■ton  V.  Texas  Land  <&  Cattle  Co.  corporation  whose  business  within 
(Tex.  Civ.  App.)  24  S.  W.  856;  Con-  the  state  is  such  as  to  require  it  to 
■necticut  Uut.  L.  Ins.  Co.  v.  Duerson,  put  itself  in  a  position  to  be  at  all 
28  Gratt.  630;  Turcott  v.  Yazoo  &  times  subject  to  service  of  process 
M.  Valley  R.  Co.  101  Tenn.  102,  40  may  plead  the  statute,  holds  that 
L.  R.  A.  768,  70  Am.  St.  Rep.  661,  the  fact  that  it  may  have  had  an 
45  S.  W.  1067.  agent  in  the  state  upon  whom  proc- 
This  also  seems  to  be  the  implica-  ess  could  have  been  served  does  not 
tion  in  Johnson  &  L.  Dry  Goods  Co.  entitle  it  to  plead  the  statute,  if  its 
V.  Cornell,  4  Okla.  412,  46  Pac.  860,  business  within  the  state  was  not 
where  it  is  said  that  the  statute  such  as  to  require  it  to  subject  it- 
does  not  run  in  favor  of  a  nonresi-  self  to  service  of  process.  See  note 
dent  corporation  which  neglects  and  on  this  subject  in  18  L.  R.  A.  524. 
refuses  to  comply  with  the  laws  of 
the  territory  permitting    it    to    do  i  Savigny,   Rom.   Recht,  v.    §   237; 

business  there,  and,  by  which  neglect  ^^JX,^""  -P^^^'^lnT  i'l^^'    ^  .*'^' 

„„j       .      ,  ,      .  ,   .  Wachter,  ii.  p.  408;   Schaffner,  ii.  § 

and  refusal,   persons   having   claims  87.     On  this   subject   reference   may 

against    it    are    precluded  from  ob-  be    made    to    the    remarks    of    Lord 

taining  service  of  process  upon  it.  President  Campbell   ( Watson  v.  Ben- 

Wmney  v.  Sandvnch  Mfg.   Co.   86  *°"/,  ^''l''^^  [^7°]   ^^-  }^?^-  "'^^^  '" 

Iowa,  608,  18  L.  R.  A.  524,  53  N.  W.  ^'"'^"'^^  ^""'^^'  P"  ^^'- 
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By  -what  law  obligations  are  to  be  assigned,  ante,  §§  359- 
372.^ 

How  negotiable  paper  is  transferred,  ante,  §§  447  et  seq. 
Whether  assignee  can  sue,  post,  §§  Y35  et  seq.'^ 

1  As  to  voluntary  assigninent  for  2  As  to  right  of  indorsee  or  as- 
creditors,  generally,  see  ante,  §§  363-  signee  of  negotiable  paper  to  sue,  gee 
353J.  ante,  §  462a. 


CHAPTEE  IX. 

SUCCESSION,  WILLS,  AND  ADMINISTRATION. 

L  Theobt  of  the  Roman  law. 

548.  Successio  per  universitatem  the  basis  of  the  Roman 

law. 

549.  Principle  based  on  the  supremacy  of  home. 

550.  Extreme  consequences  drawn  by  classical  jurists. 

551.  These  consequences  afterwards  repudiated. 

652.     Solidarity  of  family  recognized  in  England  and  the 
United  States. 

553.  Universal  succession  qualified  by  the  introduction,  as 

to  specific  objects,  of  particular  succession. 
n.  Theoeies  of  the  modeen  law. 

554.  Theory  that  succession,  both  as  to  movables  and  im- 

movables, is  governed  by  leoD  rei  sitce. 

555.  Theory  that  succession  is  generally  governed  by  the 

lex  domioiUi. 

656.  Savigny's    argument    from    presumed   intent. 

657.  This  argument  does  not  apply  to  land. 

558.  So,  as  to  argument  from  the  necessities  of  commerce. 

559.  Tlieory  that  nationality  in  all  cases  determines. 

560.  Theory  that  immovables  are  governed  by  lew  rei  sitCB. 

561.  And  movables  by  leas  domicilii. 

562.  This  distinction  not  merely  feudal. 

563.  Nor  unfavorable  to  prompt  liquidation. 

564.  Protects  family  interests. 

565.  From  law  of  domicil,  cases  of  territorial  policy  are 

excepted. 

566.  This  exception  defended  by  Savigny. 

567.  Principle  recognized  in  exemption  laws. 
567^.  Leaseholds  are  governed  by  lex  rei  sitCB, 

in,  Pebsonal  capacity  of  testator. 

568.  By  Savigny,  capacity  must  exist  by  law  of  solemniza- 

tion and  law  of  last  domicil. 

569.  Restrictions  of  Roman  law. 

570.  With  us,  domicil  is  the  test  as  to  personalty  and  situs 

as  to  realty. 

571.  But  domicil  qualified  by  the  lex  situs;   [widow's  al- 

lowance]. 
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572.  Conflict  of  opinion  on  this  point. 

573.  Local  policy  predominates. 

574.  Mental  incapacity  determined  by  lex  domicilii  as  to 

movables. 

575.  As  to  immovables,  lex  situs. 

IT.  Pebsonai,  capacity  of  stjcoessoes;  intestate  succession. 

576.  Lex  domicilii  determines  as  to  movables. 
576a.  Intestate  succession  to  personal  property. 
576b.  Intestate  succession  to  real  property. 

576c.  Whose  domieil  furnishes  the  governing  law  in  case  of 

trust  or  remainder. 
576d.  Character  of  property  as  real  or  personal  for  purposes 

of  succession. 

577.  Foreign  laws  in  this  respect  applied. 

578.  But  lex  situs  as  to  immovables. 

579.  Business    capacity    of    successor    determined    by   his 

domieil. 

580.  Except  as  to  artificial  incapacities. 

581.  Restrictions  of  lex  fori  to  be  applied. 

582.  So,  as  to  alien  succession. 

583.  Forms  of  delivery  prescribed  by  lex  situs  must  be  fol- 

lowed. 

584.  Limitations  as  to  necessary  succession. 
V.  Mode  of  solemnization  and  revocation  of  wills. 

585.  Will  must  be  solemnized  by  forms  of  last  domieil. 

586.  But  this  modified  by  statute. 

587.  Lex  rei  sitce  determines  as  to  realty. 

588.  By  Roman  and  modern  European  law,  forms  of  either 

the  domieil  or  place  of  solemnization  will  be  enough. 

589.  So,  by  Scotch  law. 

590.  Execution  of  power  determinable  by  situs. 
590a.  Power  of  appointment,  generally. 

591.  Revocation   subject  to  same  rules. 
VI.  Essential  validity  of  pakticulab  pbovision. 

591a.  Generally. 

591b.  Perpetuities;  charitable  bequests;  mortmain  acts;  lim- 
itation of  time  and  amount  of  bequests;  "spend- 
thrift" trust. 

VII.    CONSTKUCITON   OF   WILLS. 

592.  Interpretation  as  to  personalty  by  law  of  last  domieil. 

593.  Rules  of  evidence  are  for  judex  fori. 

594.  Latent  ambiguities  may  be  explained  by  other  laws. 

595.  Judgment  of  court  of  domieil  has  ubiquitous  authority. 

596.  Foreign  law  presumed  the  same  as  domestic. 

597.  When  lex  rei  sitm  determines  constriiction. 

598.  Judex  fori  bound  bj'  laws  of  policy. 

599.  Extraterritorial  interference  with  vested  rights  not  per- 

mitted. 
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599a.  Construction  of  wills  generally. 
599b.  By  what  law  members  of  class  to  be  determined. 
599c.  Eflfeet,  as  distinguished  from  construction,  of  wiii. 
599d.  Equitable  conversion. 
599e.  Disinheritance ;  election. 
VIII.  Effect  of  subsequent  events  upon  will. 

599f.  Revocation ;    rights    of   posthumous    child ;    lapse   and 
abatement;   after-acquired  property. 
IX.  Capacity  of  legatee  ob  devisee. 

o99g.  Generally. 
X.  Jurisdiction  to  construe  or  determine  validitt  of  will. 

599h.  Generally. 
XI.  Contracts  for  succession. 

600.  Same  test  as  with  wills. 
XII.  Trusts. 

601.  Distinctions  of  Roman  law. 
XIII.  Escheats  and  caduciary  eights. 

602.  By  Roman  law,  last  domicil  of  deceased  owner  prevails. 

603.  Otherwise,  by  our  law. 
XIV.  Foreign  administrations. 

a.  When  foreign  administrators  may  act. 

604.  Limited  to  territory  of  appointment. 

605.  This  required  by  policy  of  territoriality. 

606.  Also  by  duty  to  citizens. 

607.  Local  authorization  therefore  required. 

608.  But  domiciliary   administrator  usually  recognized  by 

court  of  situs. 

609.  This  the  settled  rule  in  England. 

610.  So,  in  the  United  States. 

611.  But  not  when  contravening  local  law. 

612.  Courts  may  restrain  parties  as  to  administrations. 
612a.  Situs  of  personal  property  for  purposes  of  adminis- 
tration. 

613.  Foreign  administrator  cannot  sue  in  his  own  name. 

614.  But  may  retain  what  he  has  acquired. 

615.  So,  when  he  holds  negotiable  paper. 
615i.  May  sue  on  judgment. 

615a.  Action  of  ejectment  by  foreign  executor. 

b.  Where  he  may  he  sued. 

616.  Only  in  his  own  forum. 

617.  Exceptions  to  rule. 
018.     (Omitted.) 

618a.  Ancillary  administration. 
619-625.     (Omitted.) 

c.  Payment   of   debts   to   a  foreign   administrator. 
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626.  When  payment  of  debts  to  foreign  administrator  is 

good. 
626a.  Same. 
d.  Conflicts    between   domiciliary   and   ancillary   admimstrationt, 

627,  628,  629.     (Omitted.) 

629a.  Conclusiveness    of    judgment    as    between    representa- 
tives appointed  in  different  jurisdictions. 

630.  (Omitted.) 

631.  Protection  of  ancillary  administrator's  possession. 

632.  Domiciliary  administrator's  title  to  foreign  assets. 

633.  Goods  in  transit. 

634.  Ancillary   administration   only   accountable   for   local 

assets. 

635.  (Omitted.) 

636.  Application    of   rules   to   administration    in   different 

states  of  Union. 

637.  Foreign  assets  received  by  domiciliary  administrator. 

638.  When  several  local  administrators  appointed. 

639.  (Omitted.)     • 

640.  As  to  preferences  between  local  and  foreign  creditors. 
XV.  Cdeeenct  in  which  distbibutees    aee   payable. 

641.  Such  currency  usually  determinable  by  place  of  «d- 

ministration. 

642.  Practice  as  to  interest. 
XVI.  Taxes  on  succession. 

643.  Such  taxes  generally  dependent  on  domicil. 
XVII.  Op  peobate. 

644.  Domiciliary  probate  conclusive. 
644a.  Same. 

645.  Effect  of  statutory  limit  of  probate  appeal. 
XVIII.  Practice  in  teytng  the  issue  as  to  the  vaudity  op  a  will. 

645J.  Trial  to  be  by  lex  fori. 

I.  Theoet  of  the  Roman  law. 

548.  Successio  per  universitatem  the  basis  of  the  Roman  law. 

— The  foundation  of  the  existing  Roman  law  of  succession  is 
the  successio  per  universitatem.  "Haereditas  est  successio  in 
universum  ju^  quod  defunctus  habuit."  According  to  the  Ko- 
man  economy,  the  individual  man,  who,  as  the  head  of  a  fam- 
ily, was  invested  with  an  estate,  became  an  artificial  person, 
who  continued  to  exist,  for  the  purpose  of  succession,  after 
his  death.  Hence,  whatever  law  governed  the  owner  was  held 
lo  govern  the  devolution,  after  his  death,  of  his  whole  estate, 
in  all  its  particles,  and  both  as  to  its  debits  and  credits.    And 
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when  ultimately  the  law  of  domicil  became  the  exclusive  law 
as  to  the  owner,  the  law  of  domicil  became  the  exclusive  law 
as  to  succession  on  the  owner's  death.  ^ 

549.  Principle  based  on  the  supremacy  of  home. — ^We  have 
already  seen^  that  the  exception  establishing  the  dominancy  of 
the  lex  domicilii  over  the  lex  rei  sitw  in  matters  concerning 
marriage  settlement  and  succession  is  based  on  the  supreme  im- 
portance attached  by  the  Roman  law,  as  well  as  by  our  own, 
to  the  maintenance  of  home.  Goods,  when  transferred  as  mat- 
ters of  bargain  and  sale,  are  governed  by  the  lex  situs.^  But 
when  they  are  massed  for  the  purpose  of  maintaining  the  mar- 
ital relation,  or  of  preserving  a  family,  after  the  death  of  one 
of  its  heads,  until  the  period  of  final  distribution  has  passed, 
then  the  lex  domicilii  prevails,  as  the  only  way  by  which  the 
assets  to  be  distributed  can  be  brought  under  the  dominion  of 
an  equal  and  consistent  law.^ 

550.  Extreme  consequences  drawn  by  classical  jurists. — The 
logical  exactness  of  the  classical  Eoman  jurists,  however, 
pushed  the  doctrine  of  universal  succession  to  consequences 
which  have  been  abandoned  even  by  those  modern  Codes  which 
maintain  the  doctrine  in  its  essential  features.  Some  of  these 
consequences  are  the  following:  First,  the  delation  as  well  as 
the  acquisition  or  repudiation  of  an  inheritance  must  be  in 
soUdum-,  and  not  pro  parte.  It  must  descend,  either  as  a  whole 
or  not  at  all.  The  maxim  was.  Nemo  pro  parte  testaius  pro 
parte  intestatus  decedere  potest.  Secondly,  the  same  rule  of 
entirety  was  applied  to  the  heir's  liability  for  debts.  He  was 
to  be  liable  for  the  whole,  if  he  took  the  inheritance.  It  is 
true  that  Justinian  modified  this  by  his  beneficium,  inventarii; 
but  this  was  only  a  partial  relief.  Thirdly,  as  a  result  of  this, 
the  assumption  of  an  estate  required  a  distinct  act  of  accept- 
ance by  the  heir.  He  must  elect  to  accept  or  reject.  And 
fourthly,  singular  succession,  through  special  legacies,  pre- 
sumed a  superior  universal  succession  in  the  heir;  the  legatee 
taking  as  a  sort  of  beneficiary,  subsequent  to,  and  through  the 
agency  of,  the  heir. 

551.  These  consequences  afterwards  repudiated. — These  con- 
sequences the  later  Eoman  jurists  repudiated.     It  is  true  the 

Unte,   §§   273,   275  4/7,   294,   344.        lAnte,  §§  20  e«  seq. 
The  Roman  law  in  this  respect  is  lu-        ^Ante,  §  297. 
cidly  given  by  Sir  H.  Maine,  in  lii3       sAnte,  §  20. 
Treatise  on  Ancient  Law,   4th  Lon- 
don ed.  1870,  pp.  177  et  seq. 
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general  principle  of  the  unity  of  universal  succession  was  still 
maintained ;  but  it  was  maintained  subject  to  exceptions.  Feu- 
dal estates,  military  munitions,  paraphernalia,  formed  sub- 
jects of  singular  succession.  Hence,  it  became  necessary  to 
limit  the  heir's  liability  to  the  amount  of  the  estate  he  actual- 
ly received.* 

552.  Solidarity  of  family  recognized  in  England  and  the  Unit- 
ed States. — If,  in  modern  law,  the  idea  of  the  absorption  of  the 
family  in  its  head  has  faded  away,  other  circumstances  have 
come  in  to  sustain,  in  a  modified  shape,  the  theory  of  universal 
succession.  We  do  not  feel,  it  is  true,  so  strongly  the  import- 
ance of  the  father's  patriarchal  power.  Municipal  laws,  school 
establishments,  social  opinion,  have  succeeded  to  a  large  part 
of  that  jurisdiction  which,  in  primitive  days,  could  be  asserted 
by  the  father  alone.  The  necessities,  also,  of  new  communi- 
ties, taiing  with  them  those  institutions  which  make  children 
the  wards  of  the  commonwealth,  have  led  to  an  earlier  and 
more  complete  emancipation  from  paternal  control.  On  the 
other  hand,  while  the  father's  importance,  as  the  sole  repre- 
sentative of  the  family,  has  been  thus  circumscribed,  the  the- 
ory of  the  continuity  of  the  family  itself,  in  the  advance  of 
civilization,  has  acquired  increased  practical  weight.  It  is 
remarkable,  in  fact,  that  this  has  occurred  in  countries,  such 
as  England  and  the  United  States,  where  the  influence  of  the 
Roman  law  has  been  least  felt.  With  us,  the  family,  in  all 
cases  of  intestacy,  is  provided  for  as  a  group;  and  this  feature 
has  become  more  prominent  by  the  gradual  depression  of  prim- 
ogeniture. With  us,  the  surviving  husband  or  wife  has  an  in- 
terest more  or  less  absolute  in  the  marital  estate,  and  is  not  in 
the  naked  position  of  a  commercial  partner,  as  with  the  Eo- 
man  law.  On  the  other  hand,  the  family  has  been  devested  of 
the  damnosa  haereditas  of  debts.  These  touch  the  assets,  but 
not  the  heir.  The  family  takes  the  real  estate  immediately, 
and  the  personalty  after  the  debts  are  satisfied.  The  law 
says :  "We  recognize  you  as  in  your  own  persons  the  successors 
of  your  deceased  ancestor.  But,  in  order  to  prevent  conflict 
and  promote  speed,  we  appoint  a  public  oificer  who  is  to  see  that 
the  claims  of  third  parties  are  properly  settled,  at  the  period 
when  this  new  devolution  of  the  estate  commences.  This  offi- 
cer, on  the  principle  of  universal  succession,  represents  your 

1  See   Bruns,    Roman   Law,    §    88,    cyclopadie     der     Eeehtswissenschaft, 
contributed     to     Holtzendorflf's     En-    Leipzig,  1870. 
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ancestor  until  his  debts  are  paid  and  the  plan  of  distribution 
settled.  But  at  once,  on  the  principle  of  singular  succession, 
the  real  estate  and  the  exempted  personalty  go  to  you." 

553.  Universal  succession  qualified  by  the  introduction,  as  to 
specific  objects,  of  particular  succession. — Such,  as  will  be  seen 
more  fully  hereafter,  is  the  position,  not  merely  of  the  Eng- 
lish and  American,  but  of  the  French,  and  of  the  old  German, 
law.  Undoubtedly,  so  far  as  logical  exactness  is  concerned,  the 
old  Roman  law  has  claims  to  which  a  merely  speculative  ju- 
risprudence will  always  bow.  Wherever  universal  succession 
obtains,  there  the  law  of  the  decedent's  domicil,  in  all  matters 
of  distribution  and  descent,  must  prescribe  an  absolute  and  uni- 
versal law.  But,  on  the  other  hand,  it  is  equally  difficult  to 
avoid  the  conclusion  that  where  singular  succession  exists,  there 
the  lex  rei  sites  must  be  the  arbiter.  If  specific  items  of  prop- 
erty are  to  be  disentangled  from  the  mass  of  a  decedent's  es- 
tate,— then,  viewing  them  singly,  they  revert  to  the  dominion 
of  the  lex  rei  sitce.  ^  To  that  law  they  are,  from  the  nature  of 
things,  subject.  They  are  only  withdrawn  from  it  when,  for 
the  purpose  of  settling  a  decedent's  estate,  it  is  necessary  to 
seize  upon  some  common  principle  of  distribution,  which,  in 
such  case,  the  law  of  domicil  alone  can  supply.  The  latter 
view  is  conceded,  as  will  be  seen,  by  the  English  common  law, 
with  regard  to  personal  property  generally ;  which,  as  the  fund 
primarily  liable  for  the  payment  of  debts,  goes  to  the  execiTtor 
or  administrator,  and  is  governed  by  the  law  of  the  decedent's 
domicil.  But  this  reasoning  does  not  apply  to  articles  of 
property  which  the  state  thinks  proper  to  place  in  a  specific 
line  of  distribution,  into  which,  relieved  from  the  decedent's 
debts,  they  are  immediately  to  pass.^ 

II.  Theoeies  of  the  modeen  law. 

554.  Theory  that  succession,  both  as  to  movables  and  immov- 
ables, is  governed  by  lex  rei  sitae. — The  fiction  of  universal  suc- 
cession, as  it  existed  among  the  classical  jurists,  assumed,  as 
we  have  just  seen,  that  the  individuality  of  the  decedent  con- 
tinued, for  juridical  pu.rposes,  to  exist  after  his  death,  in  the 
person  of  his  heir.    In  the  reaction  of  feudalism,  however,  not 

iSee  post,  §  571.  prohibiting  total  disinheritance,  see 

2As  to  exemption  laws,  and  laws    post,  §§  584,  598,  599e,  791,  791a. 
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only  were  immovables,  but  by  some  authorities  movables,  held 
to  be  subject  in  succession  to  the  lex  situs.  ^ 

555.  Theory  that  succession  is  generally  governed  by  the  lex 
domicilii. — That  the  law  of  last  domicil  is  to  determine  all 
questions  of  succession  is  now  generally  held  by  German  jur- 
ists. Among  those  who  maintain  this  view  may  be  mentioned 
Wachter,^  Gliick,^  Martin,*  Eichhorn,*  Mittermaier,^  Savig- 
ny,*  Bluntschli,'^  Thol,*  Unger,®  Goschen,^"  and,  with  the 
modifications  heretofore  mentioned,  Bruns.  ^^  It  has  also  been 
sustained,  so  far  as  concerns  movables,  by  the  practice  of  the 
highest  German  courts.  ^^ 

It  should  be  observed  that  it  is  actual  domicil,  not  allegiance 
or  residence,  that  is  in  Germany  the  test.  ^  * 

556.  Savigny's  argument  from  presumed  intent. — This  view  is 
declared  by  Savigny  to  be  defended,  not  merely  by  the  Eoman- 
ists,  in  deference  to  the  theory  of  universal  succession,  but  by 
the  exponents  of  distinctively  German  jurisprudence,  on  the 
ground  that  by  no  other  theory  can  national  prosperity  and 
personal  justice  be  subserved.  In  cases  of  intestacy,  he  argues 
that  it  is  a  presumption  of  law  that  each  person  should  expect 
his  estate  to  descend  according  to  the  family  system  of  the  state 
in  which  he  is  voluntarily  domiciled. 

557.  This  argument  does  not  apply  to  land. — It  must,  how- 
ever, be  observed,  that  this  argument  does  not  apply  to  land. 

iBar     enumerates     the     following  ever,   the  supremacy  of  the  lex  rei 

jurists    as    holding,    at   least   as   to  sitw   is  maintained  on  the  assump- 

singular  succession,  to  the  supremacy  tion  that  it  accepts,  by  comity,  the 

of  the  lex  rei  sitw.    Bald.  Ubald.  in  lex    domicilii    so    far    as    concerns 

L.  i.  C.  de  S.  Trin.;  Molinaeus,  in  L.  movables. 

i.   C.   de  S.  Trin.;   Argentraeus,  No.  iCollision    der    Privatgesetze,    ii. 

24;  Burgundus,  ii.  16;  Rodenburg,  ii.  192-198. 

§  1;  Abraham  a  Wesel,  De  Connub.  2Intestaterbfolge,  §  42. 

bon.  soeietate.  Tract,  i.  1,  No.  118;  sRechtsgutachten  der  Heidelberger 

Christianseus,  Decis.  Fris.  ii.  dec.  4,  Fakultat,  B.  1,  s.  175. 

No  2,  iv.  8,  defin.  7 ;  Petrus  de  Bella-  ^Deutsches  Recht,  §  35. 

pertica,  in  L.  i.  C.  de  S.  Trin.;  Vin-  SDeutsches  Recht,  |  32. 

nius.  Select.  Jur.  quaest.  ii.  c.  19;  P.  sRom.  Recht,  §  376. 

Voet,  ix.  1,  No.  3,  No.  50;   Mevius,  'I.  §  12,  v. 

Decis.    ii.    99;     Mynsinger,    Observ.  8§  79. 

Cent.  V.  obs.  19;  Cocceji,  de  fund.  vii.  91.  p.  199. 

14,   19;    Carpzov,  Defin.   for.   P.   iii.  mOivilr.  i.  p.  112. 

const.  12,  def.  12;  J.  Voet,  de  stat.  §  i^Ante,  §  551. 

21,  and  in  Dig.  38,  17,  No.  25;  Boul-  12  Savigny   quotes   in   illustration, 

lenois,  i.  p.  223,  ii.  p.  383;  Hofacker,  Gericht   zu   Cassell,    1840;    Seuffert, 

Princip.  §  140;  Ricci,  p.  550;   Kori,  Archiv.  B.  1,  N.  92. 

Erort.  iii.  p.  19:  Mailheur  de  Chas-  isBar,   §   127,  note  22  a,  citing  a 

sat,  No.  28,  No.  58,  No.  292 ;  Deman-  decision  of  the  Supreme  Court  at  LU- 

geai,   on   Foelix,   i.   p.    128.     By   the  beck,  March  21,  1861. 
more  renent  of  these  writers,  how- 
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The  owner,  for  instance,  of  goods  in  transitu  from  market 
to  market  may  well  be  supposed  to  be  ignorant  of  the  succession 
laws  of  the  various  territories  in  which  they  may  happen  to  be 
severally  arrested  by  his  death.  But  it  is  otherwise,  general- 
ly speaking,  with  land',  which  a  party  cannot,  except  in  rare 
instances,  purchase  without  deliberate  formalities;  which,  when 
accepted  by  him,  is  stationary,  giving  him  opportunity  to  ex- 
amine the  laws  by  which  it  is  affected;  and  which,  from  its 
comparative  larger  value  and  importance,  is  likely  to  provoke 
him  to  such  examination. 

558.  So,  as  to  argument  from  the  necessities  of  commerce. — It 
is  also  argued  by  Savigny,  in  defense  of  his  view,  that  if  it 
be  not  accepted,  no  prudent  father  would  hazard  his  property 
in  commercial  ventures,  the  result  of  which  would  be,  in  case 
of  his  death,  not  merely  to  introduce  inextricable  confusion 
into  the  settlement  of  his  estate,  but  to  ultimately  pass  it  to 
undesired  heirs  {unerwunschte  Erhen).  But  land,  not  be- 
ing a  subject  of  international  commerce,  is  not  within  the  oper- 
ation of  this  reasoning.^ 

559.  Theory  that  nationality  in  all  cases  detemines. — More,* 
following  to  its  extremest  consequences  the  nationality  theory 
of  the  Italian  school,  insists  that  even  as  to  succession,  the  na- 
tionality of  the  deceased  should  supply  the  controlling  law. 
The  objections  to  this  view  have  been  already  stated.^ 

560.  Theory  that  immovables  are  governed  by  lex  rei  sits. — 

iln  Spain  the  law  determining  the  Droit  int.  privg,  pp.  253  et  seq.  A 
succession  of  immovables  as  well  as  valuable  article  on  the  French  law  of 
of  movables  is  the  law  of  the  nation-  intestate  succession  by  M.  Renault 
ality  of  the  deceased.  Jour,  du  droit  will  be  found  in  the  Jour,  du  droit 
int.  priv6,  1874,  p.  44.  How  far  this  int.  privg  for  1875,  pp.  329,  422  et 
rule  is  established  elsewhere  is  dis-  seq.  That  the  lea)  domicilii  controls 
cussed  in  the  same  journal,  1875,  p.  as  to  movables,  see  Forgo  v.  Do- 
52.  It  has  been  held  by  the  Spanish  maine,  Sup.  Ct.  Pau,  1874,  Jour,  du 
Supreme  Court,  that  the  law  which  droit  int.  privg,  1876,  pp.  357-8. 
governs  the  distribution  of  Spanish  By  the  French  statute  of  July  14, 
immovables  belonging  to  the  estate  1819,  the  French  heirs  of  a  foreigner 
of  a  Frenchman  dying  in  France  is  who  has  died  in  France  are  entitled 
to  be  the  French  law,  though  in  con-  to  receive,  out  of  his  estate  in 
flict  with  the  law  obtaining  in  Spain.  France,  a  portion  equal  to  that  from 
Jour,  du  droit  int.  privS,  1874,  p.  40.   which  they  are  prevented,  by  the  lex 

lOp.  cit.  §  394.    See  also  Jour,  du   rei   sitce,    from    receiving   from    his 
droit  int.  privg,  1875,  p.  51.  estate  situated  abroad.    In  such  case 

21nte,  §§  7,  8.  the  law   determining  the  rights   of 

An  elaborate  analysis  of  the  the  French  heir  must  be  the  law  of 
French  Code  in  relation  to  suoces-  France.  But  where  all  the  heirs  are 
sion,  and  an  examination  of  the  con-  foreigners,  then  the  personal  law  of 
nicting  interpretations  it  has  re-  the  deceased  must  prevail.  Jour,  du 
oeived,  will  be  found  in  Brocher,  droit  int.  priv6,  ie~4,  pp.  182-3 
Vol.  II.  CoNPL.  of  Laws— 81. 
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We  have  already  noticed  that  the  reasons  which  bear  so  strong- 
ly in  favor  of  the  subjection  of  movables  in  such  case  to  the 
law  of  domicil  cease  to  apply  with  anything  like  the  same  force 
to  real  estate.  And  in  fact,  if,  as  we  assume  with  Savigny,  as 
will  presently  be  seen,  that  the  law  of  domicil  is  in  all  cases 
to  yield  to  local  laws  resting  on  national  policy  or  morality,  it 
will  require  only  a  nominal  divergence  from  that  great  jur- 
ist to  withdraw  all  real  estate  in  countries  such  as  France, 
England,  and  the  United  States,  from  the  category  of  property 
to  which  the  law  of  domicil  arbitrarily  applies.  But  however 
this  may  be,  the  law  both  in  England,  the  United  States,  and 
France  is  clearly  settled,  that  in  those  countries,  in  matters  of 
succession,  realty  is  governed  by  the  lex  rei  sites.  ^ 

Hence,  where  a  local  statute  requires  that,  to  enable  a  for- 
eign will  to  affect  real  estate,  such  will  must  be  recorded  in  the 
country  where  the  land  is  situate,  the  requisitions  of  the  stat- 
ute must  be  strictly  complied  with,  or  the  will  is  inoperative.' 

The  question,  also,  whether  foreign  real  estate  is  bound  by 
a  decedent's  debts  is  to  be  determined  by  the  lex  rei  siice.  And 
this  rule  is  applied  in  cases  of  distribution  of  a  decedent's  es- 

1878,  p.  611.     Demolombe,  Des  Sue-   apparently  sanctions  the  same  view, 
cessions,   ii.   282;    Westlake    (1880),   see  Laurent,  ii.  310. 

§  146.  1  Ante,  §  273-275  4/7,  Phil.  iv.  pp. 

The  French  Code  directs  that  the  627,   635;    Westlake    (1880),   §   146; 

succession  of  real  estate  in   France  Story,    Confl.    L.    §    483;    4   Burge, 

should    be    governed    exclusively    by  Colonial    &    Foreign   Laws,   p.   154; 

French  law,  even  though  all  the  par-  1   Redf.  on  Wills,  3d  ed.  chap,  ix.; 

ties  are  foreigners,  and  the  Court  of  Coppin  v.   Coppin,  2  P.  Wms.  291; 

Pau,  in  consequence,  refused  an  exe-  Birttvhistle  v.  Vardill,  7  Clark  &  F. 

quatur  to  a  foreign  sentence,  vphich,  895,  West.  500,  4  Jur.  1076,  6  Bing. 

in  opposition  to  the  French  law,  de-  N.  C.  385,  1  Scott,  N.  R.  828;  United 

creed    French    immovables    to    first  States  v.  Crosby,  7  Craneh,  115,  3  L. 

cousins  instead  of  to  aunts.     Jour.  ed.  287 ;  Kerr  v.  Moon,  9  Wheat.  565, 

du  droit  int.  privS,  1874,  p.  79,  1875,  6  L.  ed.  161;  M'Cormiek  v.  SulUvmt, 

p.  192.  10  Wheat.  192,  6  L.  ed.  300;  Darby  v. 

"Une    succession    purement    mobi-  Mayer,  10  Wheat.  465,  6  L.  ed.  367; 

ligre   doit   6tre   rfigie   par  le   statut  Bosford   v.    Nichols,    1   Paige,  220; 

personnel  du  de  cujus."      Trib.    civ.  Gutter  v.  Davenport,  1  Pick.  81,  11 

Seine,  14  May,  1878,  and  other  cases  Am.  Dec.   149;   Lucas  v.  Tucker,  17 

cited   in   Jour,   du   droit  int.   privg,  Ind.   41 ;   Dunbar  v.  Dunbar,  5  La. 

1879,  p.  285.  Ann.    159;    Applegate  v.   Smith,  31 
In     Germany     and     Austria     real  Mo.  166;  Holman  y.  Bopkins,  27  Tex. 

estate  is  governed  by  the  lex  rei  sitce  38. 

(Bar,    p.     189;     Foelix,    i.    No.    59;        8Xerr  v.  Moore,  9  Wheat.  565,  6  L. 

Savigny,  viii.  p.  169)   though  specu-  ed.   161;    O'Brien  v.   Woody,  4  Mc- 

lativcly  the  doctrine  is  much  ques-  Lean,  75,  Fed.  Cas.  No.  10,398;  Carr 

tioned.      (Ibid.)      As     to     the     con-  v.  Lowe,  7  Heisk.  84.    Post,  §  583. 
struction  of  the  Italian  Code,  which 
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tate  either  by  will  or  under  intestate  statutes.^  This  princi- 
ple, however,  "may  be  modified  (1)  by  the  rule  that  the  con- 
struction of  a  will  depends  upon  the  law  of  the  domicil  of 
the  deceased;  (2)  by  a  personal  equity  affecting  the  heir."* 
Where  a  testator  undertakes  to  dispose  of  foreign  real  estate 
by  a  will  not  duly  execiited  under  the  lex  rei  sitae,  and  where 
by  the  will  the  heir  at  law  of  the  real  estate  receives  a  legacy, 
he  will  not  be  entitled  to  take  the  legacy,  and  at  the  same 
time  claim  the  real  estate  as  heir  at  law.  He  will  be  put  to  his 
election  as  to  which  he  will  take.^ 

561.  And  movables  by  lex  domicilii. — With  this  recognition 
of  the  absolute  control  of  the  lex  rei  sitm  over  immovables  is 
coupled,  in  England  and  the  United  States,  an  equally  emphatic 
recognition  of  the  law  of  the  last  domicil  as  governing  succes- 
sion as  to  movables.  ^ 


'Harrison  v.  Harrison,  L.  R.  8  Ch. 

342. 

*Foote,  Private  International  Jur. 
1878,  pp.  146,  151,  citing  Buccleuch 
V.  Hoare,  4  Madd.  467 ;  Cust  v.  Gor- 
ing, IS  Beav.  383,  24  L.  J.  Ch.  N.  S. 
308,  18  Jur.  884,  2  Week.  Eep.  370. 
But  see  post,  §  597. 

iDewar  v.  Maitland,  L.  E..  2  Eq. 
834,  12  Jur.  N.  S.  699,  14  L.  T.  N.  S. 
853,  14  Week.  Rep.  958;  Orrell  v. 
Orrell,  L.  R.  6  Ch.  302,  40  L.  J.  Ch. 
N.  S.  539,  24  L.  T.  N.  S.  245,  19 
Week.  Kep.  370;  Johnson  v.  Telford, 
1  Russ.  &  M.  254,  8  L.  J.  Ch.  94. 

iPotter  V.  Brown,  5  East,  130,  1 
Smith,  351,  7  Revised  Rep.  663;  Sill 
V.  Worsvnclc,  I  H.  Bl.  690;  Price  v. 
Dewhurst,  4  Myl.  &  C.  76,  8  L.  J.  Ch. 
N.  S.  57,  2  Jur.  1006;  De  Bonneval  v. 
De  Bonneval,  1  Curt.  Eeel.  Rep.  856 ; 
Rohins  v.  Dolphin,  1  Swabey  &  T. 
37 ;  Laneuville  v.  Anderson,  2  Swabey 
&  T.  24,  30  L.  J.  Prob.  N.  S.  25,  6 
Jur.  N.  S.  1260,  3  L.  T.  N.  S.  304,  9 
Week.  Rep.  74;  Enohin  v.  Wylie,  10 
H.  L.  Gas.  1,  31  L.  J.  Ch.  N".  S.  402, 
8  Jur.  N.  S.  897,  6  L.  T.  N.  S.  263, 
10  Week.  Rep.  467 ;  Dixon  v.  Ramsay, 
3  Cranch,  319,  2  L.  ed.  453;  Kerr  v. 
Moon,  9  Wheat.  565,  6  L.  ed.  161; 
linnis  v.  Smith,  14  How.  400,  14  L. 
ed.  472;  Harrison  v.  'Nixon,  9  Pet. 
483,  9  L.  ed.  201 ;  Grattan  v.  A-pple- 
ton,  3  Story,  755,  Fed.  Caa.  No. 
5,707;  Gilman  v.  Gilman,  52  Me.  165. 
83  Am.  Dec.  502;  Eyre  v.  Btorer,  37 


N.  H.  114;  Holmes  v.  Bemsen,  4 
Johns.  Ch.  460,  8  Am.  Dec.  581; 
Moultrie  v.  Hunt,  23  N.  Y.  394; 
Bascom  v.  Albertson,  34  N.  Y.  584; 
Suarez  v.  New  York,  2  Sandf.  Ch. 
173;  Know  v.  Jones,  47  N.  Y.  389; 
Mercure's  Goods,  1  Tucker,  288; 
Freeman's  Appeal,  68  Pa.  151 ;  Page's 
Estate,  75  Pa.  88;  Desesiats  v.  Ber- 
quiers,  1  Binn.  336,  2  Am.  Dec.  448; 
Noonan  v.  Kemp,  34  Md.  73,  6  Am. 
Rep.  307;  Swearingen  v.  Morris,  14 
Ohio  St.  424;  Converse  v.  Starr,  23 
Ohio  St.  491 ;  Johnson  v.  Gopeland, 
35  Ala.  521 ;  lAngen  v.  Lingen,  45 
Ala.  410;  Aiston  v.  Ahston,  15  La. 
Ann.  137;  Hill  v.  Townsend,  24  Tex. 
575;  Dannelli  v.  Dannelli,  4  Bush,  51. 
In  Massachusetts  (Gen.  Stat.  chap. 
92,  §  8),  it  is  provided  that  a  will 
made  out  of  the  state,  which  might 
be  proved  and  allowed  according  to 
the  laws  of  the  state  or  country  in 
which  it  was  made,  may  be  proved, 
allowed,  and  recorded  in  Massa- 
chusetts, and  shall  thereupon  have 
the  same  effect  as  if  it  had  been 
executed  according  to  the  laws  of 
Massachusetts.  See  Bayley  v.  Bay- 
ley,  5  Gush.  245 ;  Slocomb  v.  Slocomh, 
13  Allen,  .38.  "In  the  latter  case  the 
law  finds  a  good  illustration.  It  was 
decided  under  the  foregoing  statute 
that  a  nuncupative  will  made  in  an- 
other state,  which  would  not  have 
been  valid  had  it  been  executed  in 
Massachusetts,  but  might  be  proved 
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562.  This  distinction  not  merely  feudal.— It  has  been  already 
shown  that  the  division  of  a  decedent' ts  estate  into  two  portions, 
one  subjected  to  the  law  of  his  domicil,  the  other  to  the  lex  rei 
sitw,  is  not  without  a  solid  philosophic  basis.  ^  In  this  way,  a 
home  is  ordinarily  continued  to  a  family  after  the  decease  of 
its  head.  And  as  there  can  be  only  a  fixed  quantity  of  land  in 
a  particular  state,  it  is  proper  that  this  land  should  be  held 
under  the  specific  directions  of  the  territorial  sovereign  in  trust 
for  the  population  by  which  it  is  inhabited.^ 

563.  Nor  unfavorable  to  prompt  liquidation. — The  Eoman 
law,  by  which  the  whole  estate  as  a  mass  is  swept  into  the 
vortex  of  a  universal  succession,  is  at  first  sight  more  favorable 
to  a  prompt  liquidation.  Practically,  as  the  law  now  exists 
in  England  and  the  United  States,  the  creditor,  after  exhaust- 
ing the  personalty,  is  entitled  to  come  upon  the  realty;  so  that 
between  the  two  systems  there  is,  in  this  respect,  virtual  har- 
mony. But  the  English  common  law,  as  it  obtains  in  most  of 
our  states,  in  confining  the  duties  of  administrators  to  the 
collection  and  distribution  of  personalty,  is  promotive  of  an 
earlier  release  of  the  estate  than  would  be  possible  if  real  and 
personal  property  were  thrown  together.  It  says:  "That 
which  is  more  easily  handled,  and  which  is  capable  of  being 
more  readily  transferred  from  country  to  country,  we  set 
apart  for  the  payment  of  debts,  and  to  this  the  fiction  of  uni- 
versal succession  is  applied ;  the  rest  of  the  estate,  relieved 
from  this  fiction,  remains  subject  to  the  law  of  the  place  where 
it  exists,  and  under  whose  law  it  was  acquired."  Erom  the 
manageableness  of  the  funds  which  go  to  the  executor,  an  ear- 
lier settlement  may  be  expected  than  would  be  the  case  if  it 
were  necessary  to  wait  until  the  whole  estate,  real  and  personal, 
be  fused  into  a  mass  for  distribution. 

and  allowed  in  the  state  in  which  it  gan.     Wilt  v.  Cutler,  38  Mich.  189. 

was  made,  might  be  proved,  allowed,  See  Irioin's  Appeal,   33   Coim.  128; 

and  recorded  in  Massachusetts,  hav-  Manuel  v.  Manuel,  13  Ohio  St.  458; 

ing  the  same  effect  as  any  valid  will,  State  y.   McQlynn,   20   Cal.  233,  81 

duly  proved  in  that  state.      In  many  Am.  Dec.  118."    Jarman,  Wills,  Bige- 

other  states  provision  has  been  made  low's  ed.  1881,  1,  note, 

by  statute  for  allowing  and  record-  In  Virginia,  it  has  been  ruled  that 

ing  foreign  wills,  or  wills  made  in  a  will  of  lands  in  that  state  may  be 

sister  states,  according  to  the  laws  proved  there,  although  it  has  been 

of  the  place  where  made.     Thus,  the  declared  void  in  another  state,  where 

record  of  a  will,  with  the  proof  of  it  the  testator  resided.    Bice  v.  Jones, 

and  the  letters  issued  thereon,  con-  4  Call.  (Va.)  89;  Morrison  T.  Camp- 

stitutea   the   probate   of   it   in   New  bell,  2  Rand.  (Va.)  217. 

Jersey,   and   entitles   a   New   Jersey  i-Ante,  §§  548,  552. 

will  to  be  filed  for  probate  in  Michi-  2See  ante,  §§  278  et  seq. 
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564.  Protects  family  interests. — But  as  to  heirs  and  succes- 
sors, the  promptness  of  application  which  results  from  the  doc- 
trine of  singular  succession  works  a  great  relief.  The  sur- 
viving wife  has  her  dowry,  the  surviving  husband  his  curtesy, 
the  surviving  family  its  homestead,  the  heirs  their  distinctive 
estates,  and  this  at  once,  unembarrassed  by  any  question  of  for- 
eign law. 

565.  From  law  of  domicil,  cases  of  territorial  policy  are  ex- 
cepted.— It  has  already  been  argued  that  if  we  admit  that  a 
positive  local  law,  based  on  distinctive  national  policy  or  mor- 
als, overrides  the  general  principle  of  the  applicability  to  suc- 
cessions of  the  law  of  domicil,  it  will  be  difficult  to  withdraw 
from  this  exception  the  land  laws  of  England,  the  United 
States,  and  France.^  And  the  same  reasoning,  as  we  have 
just  noticed,  and  as  will  be  hereafter  more  fully  seen,  applies 
to  exemptions  established  by  the  local  law,  for  the  support 
of  the  family  of  the  deceased,  and,  in  the  shape  of  inheritance 
taxes,  for  the  support  of  government.  Whether  the  estate  be 
real  or  personal,  the  sovereign  of  the  situs  is  entitled  to 
say :  "Before  it  leaves  me  it  must  pay  such  charges  as  I  hold 
conducive  to  the  well-being  of  the  state  and  to  the  support 
of  the  family  of  the  owner,  resident,  though  not  domiciled, 
on  my  soil."^     The  same  distinction  applies  to  perpetuities.  ■■* 

566.  This  exception  defended  by  Savigny. — This  exception  is 
ably  defended  by  Savigny,  whose  maintenance  of  the  general 
applicability,  in  succession  to  imnaovables,  of  the  law  of  domicil, 
has  already  been  noticed,  and  who  copiously  illustrates  the  dis- 
tinction by  German  cases  based  on  the  laws  encouraging  peas- 
ant proprietorship. 

567.  Principle  recognized  in  exemption  laws. — The  same  prin- 
ciple, of  the  supremacy  of  the  lex  loci  in  all  matters  of  dis- 
tinctive policy,  is  recognized  in  the  United  States.-^  Exemp- 
tion and  homestead  acts,  as  are  elsewhere  noticed,  are  of  this 
character,^  their  object  being  the  welfare  of  the  state  and  the 
relief  of  distress  among  families  left  suddenly  destitute.  Such 
laws  operate  equally  in  favor  of  nondomiciled  and  of  domiciled 

iSee  ante,  §  557.  'See  post,  §  791. 

2Pdst,  §  791. 

^Despard  v.  OimrcHll,  53  N.  Y.  See,  however,  as  to  the  allowance 
19' 

",'■,,,  „         „  o      n      o  „,  to  widow  and  children,  -post,  §  571. 

ifflaAorner  V.  ffooe,  9  Smedes  &  M.  .     ,  „  .'^         °. 

247,  48  Am.  Dee.  706;   Story,  Confl.  ^^°-  ^^^'  generally,  as  to  exemption 

I-i.  i  472a.  and  homestead  acts,  post,  §  791a. 
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residents.  Nor  can  local  creditors  complain.  They  know, 
when  thej  trust  a  man,  that  they  trust  him  subject  to  this 
contingency. 

SGlYz.  Leaseholds  are  governed  by  lex  rei  sitae. — The  validity 
of  a  testamentary  disposition  of  a  leasehold  is  governed  by  the 
lav7  of  the  situs,  and  not  by  that  of  the  testator's  domicil.^ 

III.  Personal  capacity  of  testatoe. 

568.  By  Savigny,  capacity  must  exist  by  law  of  solemnization 
and  law  of  last  domicil. — So  far  as  concerns  a  testator's  legal 
relations,  these  may  be  viewed  as  two  distinct  periods  of  time: 
First,  that  of  the  making  of  the  will ;  second,  that  of  his  death. 
Hence,  when  he  changes  his  domicil  between  these  two  periods, 
the  laws  of  two  distinct  places  are  to  be  considered;  and  ac- 
cording to  Savigny  the  will  is  not  valid  unless  good  by  the  law 
of  both  domicils.-*^ 

569.  Restrictions  of  Roman  law. — According  to  the  Eoman 
law,  testamentary  capacity  is  denied  to  the  Filiusfamilias,  to 
the  Latinus  Junianus,  as  well  as  to  all  classes  of  slaves.  ^ 

570.  With  us,  domicil  is  the  test  as  to  personalty  and  situs  as 
to  realty. — By  the  English  common  law,  as  held  both  in  Eng- 
land and  the  United  States,  testamentary  capacity,  as  to  per- 
sonalty, is  governed  by  the  law  of  the  domicil  of  the  testator 
at  the  time  of  his  death.  ^    As  we  will  hereafter  see,  by  statutes 

^Ante,  §  286;  Freke  v.  Carbery,  L.  Schultz  v.  Dambmomn,  3  Bradf.  379; 

R.   16  Eq.   461,  21   Week.  Rep.  835.  Damson's     Will,     1     Tucker,     479; 

See  Despard  v.   Churchill,  53  N.  Y.  Cherry  v.  Speight,  28  Tex.  503. 

192.     Ante,  §  565.  The  English  rule  is  thus  stated  in 

Hence,   to   enable   a  will   to   pass  1  Jarman,  Wills,  Bigelow's  ed.  1881, 

English  leaseholds   it  must  be   exe-  p.  5  and  note: 

cnted    in    conformity    with    the    lea)  "The  English  court  will  grant  pro- 

situs.  1  Jarman,  Wills,  Bigelow's  ed.  bate  of  an  instrument  ascertained  to 

1881,   4,   note;    Hood   v.   Ba/rrington,  be    testamentary    according    to    the 

L.  R.  6  Eq.  218.  law  of  the   foreign  domicil,  though 

invalid    and    incapable    of   operation 

See,  as  to  leasehold  interests,  post,  as  an  English  will.   Thus  {Maraver's 

§  576d.  Goods,  1  Hagg.  Eecl.  Rep.  498),  pro- 
bate was   granted  of  the  will  of  a 

IVIII.  §§  377,  393.  married  lady,  who  at  the  time  of  her 

iGaius,  i.  §§  23,  87;  Ulpian,  XX.  §§  death   was   domiciled   in   Spain    (of 

8,  14.     But  see,  on  this  point.  Bar,  which  country  she  was,  it  seems,  also 

§  108,  p.  393.  a  native),  on  its  being  shown  that 

lAnte,  §§  296-329;  Story,  Confi.  L.  by  the   Spanish  law   a  feme  covert 

p  465 ;  4  Burge,  Colonial  and  Foreign  may,   under  certain  limitations,  djs- 

Laws,  577;  Phil.  iv.  p.  627;  1  Redf.  pose   of  her   property  by  will  as  a 

Wills,   386;    La/ivrence  v.   Kitteridge,  feme  sole. 

21     Conn.    582,    56    Am.    Dec.   385 ;  "And  it  is  the  constant  practice  of 
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in  England,  and  in  most  of  our  states,  no  change  of  domicil 
can  avoid  or  affect  a  will  which  was  valid  by  the  law  of  the 
testator's  domicil  at  the  time  of  its  execution.^  So  far  as 
concerns  real  estate,  the  prevalent  doctrine  is  that  the  testator's 
testamentary  capacity  is  determined  by  the  lex  rei  sitae.^  If 
that  law  says  that  only  certain  portions  of  real  estate  can  be 
alienated  from  the  heirs  at  law,  or  that  certain  portions  are 
to  be  reserved  for  the  widow  or  children  of  the  deceased,  this 
controls  all  within  the  jurisdiction,  though  the  testator's  dom- 
icil was  in  a  land  where  no  such  restrictions  obtain.  And  our 
own  law  is  to  the  same  effect.* 

571.  But  domicil  qualified  by  the  lex  situs;  [widow's  allow- 
ance].— We  have  already  seen  that,  in  respect  to  taxes  and 
exemptions,  the  lex  situs  is  supreme.  This  rule  requires  the 
lex  domicilii  to  yield  to  the  lex  situs  in  all  cases  of  conflict  in 
such  respect,  even  as  to  personalty.  If  the  lex  situs,  therefore, 
says,  "A  certain  proportion  of  the  deceased's  property  is  to  go 
to  his  widow  and  children,  if  here  resident,  for  their  support;" 
then  the  lex  domicilii  will  not  be  internationally  considered 
as  having  the  capacity  to  withdraw  even  his  personal  property 

the  court  here  to  grant   [ancillary]  Reeht,  i.  p.  63.      So,  by  those  who 

probate  of  wills  of  [testators  domi-  maintain  the  universality  of  the  lex 

ciled    in    foreign    countries]     which  domioilU   as   to    succession,    the    su- 

have  been   previously   proved   there,  premacy  of  the   lex  domicilii   as  to 

without  inquiring  [or  permitting  in-  testamentary     capacity,     as     to     all 

quiry]     into    the     grounds     of     the  forms    of    property,    is    vindicated, 

[foreign]     proceeding,     though     the  Hofacker,  De  off.  §  24;  Molinseus,  in 

bulk  of  the  property  of  the  deceased  L.  i.  C.  de  S.  Tr. ;  Bouhier,  chap.  24, 

testator  should  happen  to  be  in  Eng-  No.   91;    Wachter,   ii.   p.   365;    Thol, 

land.     Reid's   Goods,   1   Hagg.   Eccl.  Einl.  §  79;  Savigny,  p.  311. 
Eep.  474;  Earl's  Goods,  L.  R.  1  Prob. 

&  Div.  450,  36  L.  J.  Prob.  N.  S.  127,       ^"®  capacity  of  a,  married  woman 

16  L.  T.  N.  S.  799;  Cosnahan's  Goods,  to  devise  real  property  depends  up- 

L  R.  1  P.  &  Div.  183,  35  L.  J.  Prob.  on  the  lex  rei  sites,  and  not  upon  the 

N.  S.  76,  14  L.  T.  N.  S.  337,  14  Week.  ,  .,        a      ■■        7,^-7,       %,       , 

jjg     ggg  „  '  law  of  hcT  domicil.     Mills  v.  Fogal, 

iPost,  §  586.  ■*  Edw.    Ch.    559;     Re    Stewart,   11 

3  Bar,  §  108.     Thus  the  following   Paige,   398;   Martin's  Estate,   30  W. 

authors,  who  hold  strictly  to  the  lex   jj.    q.    461 ;     Carpenter    v.  Bell,   96 

rej  Slice,  at  least  as  to  immovables,   rr nnA    oa  a    ht    nnn 

apply  the  test  of  the  lex  rei  sitae,  to   T^"""  ^^^'  ^^  ^-  W-  209. 

the  same  extent,  to  testamentary  ca-        ...      ,.    -„»     -m-,  -^  „ 

parity.     Bartolus,  Nos.  38^1;  Bur-    „  i"t^' .L       1  Y  ^^  ^^   ^'"^'"''^' 

gundus,  i.  45;  P.  Voet,  De  stat.  iv.   tL^^I^^f^' K<,^%iV^n?'^''"'''^'  ^^^ 

«hap.  3,  §  12;  Huber,  §  15;  Hert.  iv.    P°"*'  §§  "^'  ^^^'  ^^^'  ^^l- 

22;  Stockmanns,  Decis.  Brabant,  125,        See,   as  to   disinheritance,   post    § 

No.  10;  Rodenburg,  ii.  5,  §  7;  Merlin,   ^gse;  as  to  widow's  allowance,  post, 

Kep.  Test.  1.   §  5,  art.  2;   4  Burse,    .   ,„,  .     ,  ,      ,  J. 

Colonial   &   Foreign   Laws,   pp.   217,    ^  ^"^ '   "^^  *°  homestead  exemptions, 

220;  Bornemann,  Preussisches   Civil   generally,  post,  §  791a. 
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from  this  limitation;*  nor  can  the  law  of  his  domicil  be  in- 
voked to  sustain  the  incorporation  into  his  estate  of  property 
which  by  the  lex  situs  is  to  be  held  on  distinct  trusts.^ 

The  law  of  the  decedent's  last  domicil,  rather  than  the  law 
of  the  state  where  personal  assets  of  the  estate  are  found,  gen- 
erally determines  the  widow's  right  to  an  allowance  out  of 
such  assets,  at  least  if  she  was  a  nonresident  of  the  latter  state 
at  the  time  of  her  husband's  death;*  and  this  rule  applies  even 
though  she  may  have  taken  up  her  residence  in  the  latter  state 
after  his  death.*  The  lex  domicilii  is,  of  course,  displaced  by 
the  lex  situs  if  the  latter  expressly  applies  to  estates  of  non- 
resident decedents.  It  is  discretionary  with  the  courts  of  the 
ancillary  jurisdiction  to  grant,  out  of  the  assets  in  that  state, 
the  allowance  to  which  the  widow  is  entitled  by  the  law  of  the 
decedent's  last  domicil.® 

An  allowance  for  the  support  of  the  widow  and,  minor  chil- 

i-Ante,  §  311;  post,  §  791.  Simpson  v.  Cureton,  97  N.  C.  112,  2 

^Bingham's  Appeal,  64  Pa.  346.         g.  e.  668. 

,,^-.  ,.  „         TI7    J     fl^    n       ono  i Mitchell  Y.  Word,  64:  Ga..  2.08.    In 

iUitchell  V.  Word,    64    6a.    208;  „.                    ^      ^        n^   xr    n    iiq 

„.-,                  „■■,            -o     HI        ,o<  Simpson  V.   Cureton,   97   N.  C.  113, 

Oilman     v.    Chlman,    53     Me.     184;  „  „    _,    „.„    ,,              .       . ,   ,,  „,   .j. 

„          ,    '      ,,       „ ,,  2  S.  E.  668,  the  court  said  that  it 

Smith  V.  Howwrd,  86    Me.    203,    41  ^  °-  ^  ^,    /  ,,        „               ,       ,  .  , 

oi     x.          ^o,     cf,    Ai.1     in^o  may  be  that  the  allowance  to  which 

Am.     St.    Rep.    537,    29   Atl.   1008;  ^^  •'    . ,        .         ...,   ,  ,      +.     ,„„  „f 

i^,.^      ,„„    ,.         ,.„  the  widow  IS  entitled  by  the  law  of 

Shannon   v.  White,    109    Mass.  146;  ^,       ,       ,     ^,     ,      •  ■,          u           t 

„     ,            -,„.        '  -,.        i»o    Q  o  the  decedent's  domicil  can  be  grant- 

Barber  v.  Ellis,  68  Miss.  172,  8  So.  ^      ,    j.-.        n    , ,  ,     .           *,,„, 

„„„_.,,                T      •      oi    Tij  ed  out    of    the    chattels  in  another 

390;    Richardson   v.   Lewis,    21    Mo.         ^  , 

,     '     „,     „     ,              cv^  77   no  rr,  statc   if  there  is  not  enough  piop- 

App.  531 ;  Graham  v.  Stull,  92  Tenn.  .                                     j      •  -i  +„ 

«/o    „,    X     X.     A     o^,         J       i      oo  erty  m  the  state  of  the  domieil  to 

673,  21   L.  R.  A.  241,  and  note,  22  "  . ,     ,      ^^        „                ,,  4.  ii,  i 

s    w   T'ss  provide  for  the  allowance,  but  that 

'so,' the  question  whether  a  widow  ^^e  right  would  always  be  in  subor- 
is  entitled  to  the  proceeds  of  u  pol-  ^ination  to  the  rights  of  residents, 
icy  of  insurance  upon  the  life  of  her  ^nd  perhaps  of  all  creditors.  But 
husband,  payable  to  his  executors,  «™i*'^  v.  Howard,  86  Me.  203,  41  Am. 
administrators,  or  assigns,  as  against  S^-  R^p.  537,  29  Atl.  1008,  holds  that 
his  creditors,  depends  upon  the  law  such  an  allowance  will  not  be  made 
of  his  domicil,  wherever  they  may  be  by  the  court  of  the  ancillary  juns- 
administered.  Ellis  v.  'Northwestern  diction,  at  least  without  a  showing 
Mut.  L.  Ins.  Go.  100  Tenn.  177,  43  of  an  application  in  the  domiciliary 
S.  W.  766.  jurisdiction,  and  insufficiency  of  as- 

iUedley  v.  Dunlap,  90  N.  C.  527;   sets  there  to  provide  the  allowance. 
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dren  of  decedent,  made  by  a  statute  of  his  domicil,  will  not  be 
regarded  by  the  court  of  another  jurisdiction  as  an  indebted- 
ness enforceable  in  equity,  in  the  event  of  a  deficiency  of  per- 
sonal and  real  property  of  decedent  situated  in  the  latter  juris- 
diction.* 

572.  Conflict  of  opinion  on  this  point. — It  is  true  that  among 
European  jurists  there  are  some  who,  while  holding  to  the 
lex  rei  sitce  as  to  succession,  argue  that  as  to  capacity  {Hahili- 
tas,  capacitas,  capacite)  the  lex  domicilii  is  the  necessary  and 
universal  test^  But  as  Bar  shows,  this  conclusion  is  induced 
by  two  side  issues.  The  one  is  that  when  a  territorial  law 
makes  testamentary  capacity  dependent  on  freedom  from  fam- 
ily control,  then  the  lex  domicilii,  as  determining  the  family 
law,  must  be  necessarily  invoked.  The  other  is  that  the  term 
"capacity"  is  discussed  by  them  in  its  general  sense,  and  not 
in  its  specific  relation  to  testaments. 

573.  Local  policy  predominates. — In  addition,  it  should  be 
observed  that  in  all  matters  of  distinctive  policy,  each  state 
wiU  apply  to  property  within  its  territory  the  conditions  which 
its  own  policy  exacts.''  This  has  been  uniformly  held  as  to 
the  capacity  to  convey  inter  vivos.^  The  principle  applies  to 
capacity  to  dispose  by  will.^ 

574.  Mental  incapacity  determined  by  lex  domicilii  as  to  mov- 
ables.— By  the  Roman  law,  there  must  be  mental  capacity  in 
the  testator  at  the  time  the  will  is  executed,  and  this  capacity 
is  decided  by  the  law  of  the  testator's  then  domicil.  Hence, 
when  one  who,  by  his  domicil,  is  incapable  as  a  minor,  or  an 
insane  person,  executes  a  will,  no  subsequent  change  of  domicil 
can  give  the  will  effect.^  On  the  other  hand,  when  a  testator 
is  competent,  by  his  then  lex  domicilii,  at  the  time  of  making 
the  wiU,  and  becomes  subsequently  incompetent,  through  in- 
sanity, by  the  law  of  a  second  domicil,  the  validity  of  the 
will  is  not  affected  by  such  change. 

In  our  own  practice  the  jurisdiction  in  which  wills  of  mov- 

^Hansel  v.  Chapman,  2  App.  D.  C.  Foelix,   i.   p.   62;    Schaflfner,   p.   180; 

361;  Short  V.  Oalway,  83  Ky.  501,  4  Hugo    Grotius,    Epistolae,    No.    464; 

Am.  St.  Rep.  168.  Boullenois   i-  P-  486. 

^  iAnte,  §  104%. 

^Ante,  §  296. 

1  D'Agueaseau,   (Euvr.   iv.   p.   539;  3 Ante,  §  275  4/7. 

Foelix,    i.    p.    180;     Demangeat    on  l  Savigny,  vlii.  §§  377,  393. 
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ables  are  litigated,  on  the  issue  of  sanity,  is  that  of  the  de- 
ceased's last  domicil,  and  the  question  is  whether,  by  the  law 
of  that  domicil,  the  testator,  at  the  time  of  the  will,  had  a  dis- 
posing mind.  The  lex  fori  must  determine  all  questions  of 
evidence,  including  that  of  the  burden  of  proof. 

575.  As  to  immovables,  lex  situs. — So    far    as    concerns  the 
mental  capacity  to  dispose  of  immovables,  the  lex  rei  sitae  ob- 


IV.  Peesonal  capacity  of  successoes;  intestate  sttcces- 

SION. 

576.  Lex  domicilii  determines  as  to  movables. — The  question 
as  to  who  are  the  parties  entitled  to  inherit,  either  in  testacy 
or  intestacy,  is  governed  in  the  distribution  of  movables  by 
the  law  of  the  last  domicil  of  the  deceased.  ^  Thus,  this  law  is 
to  determine  whether  a  legacy  is  adeemed  by  the  legatee's 
death  during  the  testator's  lifetime,  or  whether  it  goes  to  the 

lAnte,  §§  572,  573;  post,  §  578.  ready  shown  that  this  rule  is  imprac- 

1  Jarman,  Wills,   2;   post,    §   592;  tieable  in   countries,  such  as  Great 

Grattan  v.   Appleton,   3   Story,   755,  Britain     and     the     United     States, 

Fed.  Cas.  No.  5,707;  Ennis  v.  Smith,  where,  under  one  nationality,  there 

14  How.  400,  14  L.  ed.  472;  Harvey  are  collected  a  number  of  conflicting 

V.  Richards,  1  Mason,  381,  Fed.  Cas.  jurisprudences. 

No.  6,184;  Potter  v.  Titcomi,  22  Me.  By  Eocco  a  distinction  is  made,  as 
300;  Porter  v.  Heydoch,  6  Vt.  374;  to  successors  in  intestacy,  between 
Dawes  v.  Boylston,  9  Mass.  355,  6  personal  capacity  and  capacity  to  re- 
Am.  Dee.  72;  Shults  v.  Pulver,  3  ceive.  The  first  is  governed  by  the 
Paige,  182;  Hunter  v.  Bryson,  5  Gill  personal  law  of  the  successor,  the 
&  jT  483,  25  Am.  Dec.  313;  Stent  v.  second  by  the  lex  rei  sitce.  Droit 
M'Leod,  2  M'Cord,  Eq.  354;  Garland  privg  int.  i.  chap.  23.  This  distinc- 
V.  lioiran,  2  Smedes  &  M.  617;  Dor-  tion  is  rejected  by  Fiore  as  illogical, 
sey  V.  Dorsey,  5  J.  J.  Marsh.  280,  22  and  as  productive  of  absurd  ineonsis- 
Am.  Deo.  33;  Damnelli  v.  Damnelli,  4  tencies.  On  the  other  hand,  as  we 
Bush    51.  ■''''11  presently  see,  while  a  successor, 

A   clause   granting  both   real   and  by  our  law,  has  his  rights  determined 

personal    property    upon    the    same  by  the  law  of  his  predecessor's  last 

trust     is     generally     severable,     the  domicil,  his  own  personal  law  must 

validity  of  one  not  depending  upon  decide  whether  he  can  hold  in  his 

the  validity  of  the  other ;  and  though  own  country.     See  post,  §  579. 
the  real  estate  be  situated  in  another 

country,  the  trust,  so  far  as  it  re-  ^g  ^  intestate  succession  to  per- 

lates  to  personalty  within  the  coun-  „„*    s  c:7fi„     Ao 

try  of  the  forum,  will  be  enforced,  ^onal  property,  see  post,  §  576a.   As 

Knox  V.  Jones,  47  N.  Y.  389.  to  various  questions  arising  with  re- 

Fiore    (Op.  cit.  §  397)   holds  that  spect    to    testate    succession  to  per- 

the  question  of  the  capa,city  of  sue-  ^^^^-^  property,  see    post,    §§    590a, 

cessors   is   to  be   determined  by  the  i"   /^      •' 

law  of  their  nationality.     I  have  al-  591a,  591b,  599a-599h. 
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testator's  representatives.^  Where  the  law  of  the  parent's  last 
domicil  entitles  natural  children  to  succeed,  this  is  binding 
in  countries  where  only  children  born  in  wedlock  have  this 
right.  ^  On  the  other  hand,  where  the  law  of  the  testator's 
domicil  incapacitates  natural  children,  this  incapacity  applies 
to  a  bequest  to  the  children  of  A.,  which  children  would  be 
illegitimate  by  such  law  of  domicil,  though  they  would  be  le- 
gitimate by  the  law  of  the  country  where  they  are  domiciled.'' 
And  it  was  held  by  Jessel,  M.  E.,  in  1880,  that  a  child,  ille- 
gitimate according  to  English  law,  but  who  has  been,  accord- 
ing to  the  law  of  its  domicil  and  of  its  parent's  domicil,  legiti- 
mized by  a  post-natal  marriage,  cannot  take  under  the  statute 
of  distributions  as  one  of  the  next  of  kin  of  an  intestate  dying 
domiciled  in  England.® 

The  nature  of  the  interest  of  legatees  is  in  like  manner  regu- 
lated by  the  law  of  the  testator's  domicil;^  and  so  also  of  the 
husband  and  wife's  distributive  interest.'' 

Whether  distributees  are  to  succeed  per  capita  or  per  stirpes, 
or  to  what  extent  the  representation  of  collaterals  is  to  be 
carried  in  cases  of  intestacy,  depends  in  like  manner  on  the 
law  of  the  last  domicil.®  Local  policy,  however,  takes  prece- 
dence as  to  taxes  and  exemptions;®     Thus,  where  the  lex  situs 

iAnstruther  v.  Chalmer,  2  Sim.  1,  L.  R.  14  Ch.  Div.  619.     Ante,  §  241. 

4  L.  J.  Ch.  123,  29  Revised  Rep.  48 ;  See    Goodman   v.    Goodman,    3    GiflF. 

Thornton   v.    Curling,    8    Sim.    310;  643,  8  Jur.  N.  S.  554,  6  L.  T.  N.  S. 

■1  Jarman,  Wills,  Bigelow's  ed.  1881,  641;   Boyes  v.  Bedale,  1   Hem.  &  M. 

p.  5.      As   to   exceptions,    see   post,  798,  33  L.  J.  Ch.  N.  S.  283,  10  .Jur. 

§  584.     See  also  post,  §  599f.  N.   S.   196,    10   L.   T.   N.   S.   131,   12 

Unte,      §§      240-246;      Westlake,  Week.    Rep.    232.      But   see   ante,    § 

§  114;  Story,  Confl.  L.  §  481;  1  Redf.  250a,  note  12,  showing  that  contrary 

Wills,  3d  ed.  p.  374 ;  Doglioni  v.  Cris-  rule  now  obtains  in  England  as  to 

pin,  L.  R.  1  H.  L.  301,  35  L.  J.  Prob.  personal  property. 

N.  S.  129,  15  L.  T.  N.  S.  44;  Enohin  If  by  the  law  of  the  country   in 

T.  Wylie,  10  H.  L.  Cas.  1,  31  L.  J.  which    the   land    lies   a   posthumous 

Ch.  N.  S.  402,  8  Jur.  N.   S.  897,  6  child,  not  provided  for  by  the  testa- 

L.  T.  N.  S.  263,  10  Week.  Rep.  467.  tor,  is  entitled  to  part  of  the  estate, 

his  rights  will  prevail,  notwithstand- 

See  also  post,  §  576a.  ing  the  law  of  the  country  in  which 

the  testator  resided.     Eyre  v.  Storer, 

iBoyes  v.  Bedale,  1  Hem.  &  M.  798,  37  N.  H.  114. 

33  L.  J.  Ch.  N.  S.  283,  10  Jur.  N.  S.  ^Brown  v.  Brown,  4  Wilson  &  S 

196,  10  L.  T.  N.   S.   131,   12  Week.  281.      See  post,  §  592. 

Eep.  232,   cited   in   Story,   Confl.   L.  TAnte,     §     193.        See    also    post, 

§  491   d;   Goodman  v.    Goodman,   3  §  576a. 

Giff.  643,  8  Jur.  N.  S.  554,  6  L.  T.  »  story,  Confl.  L.  §  481«,-  Broch  v. 

N.  S.  641.      See  Skottowe  v.  Young,  Frank,  51  Ala.  85.     See  also  post    § 

L-  R.  11  Eq.  474,  24  L.  T.  N.  S.  220,  576a. 

IS  Week.  Rep.   583.       And   see  ante,  iAnte,  §  567;  post,  §  791.    See  also 

SS  240,  245.      See  also  post,  §  576a.  post,  §  576a. 

5iJe  Goodman,  43  L.  T.  N.  S.  14, 


1292        SUCCESSION,  WILLS,  AND  ADMINISTRATION.        [Chap.  IX. 

says,  even  as  to  personalty,  "This  is  to  be  reserved  for  the 
widow,"  such  a  provision  prevails  as  against  the  lex  domir 
cilii.'-'' 

576a.  Intestate  succession  to  personal  property, — No  princi- 
ple of  private  international  law  is  better  settled  by  the  Eng- 
lish and  American  authorities  than  that  which  applies  the  law 
of  the  intestate's  domicil  at  the  time  of  his  death  to  the  suc- 
cession to  personal  property,^  irrespective  of  his  domicil  of 
origin,^  of  the  place  of  his  death, ^  of  the  place  where  the  per- 
sonal property  is  found,*  or  of  the  domicil  of  the  claimants.'' 
Since,  however,  some  of  the  countries,  whose  jurisprudence  is 
based  upon  the  civil  law,  adopt  nationality  instead  of  domicil 
as  the  principle  of  distribution,  even  an  English  or  an  Ameri- 
can court  may,  without  departing  from  the  general  principle, 
apply  the  rule  of  distribution  prescribed  by  the  law  of  the 
domicil   of    origin,    notwithstanding   that,    in    an   English   or 

iOAnte,  §  567.  See,  however,  ante,  Diacon  v.  Walker,  2  Hayw.  &  H.  316, 
§  571.  Fed.  Oas.  No.  18,291. 

,  _,,  .                ,               ...       .     „  ,„  ^Johnson  v.  Copeland,  35  Ala.  521: 

1  This  general  proposition  is  sup-  '^          '                     ' 

^   .    ,               i,          A                   „j  King  v.  Martin,  67  Ala.  177;  WJute 

ported    by    countless    ^"^'''"Z-Zt  -■  =^«— *-  31  W.  Va.  790,  13  Am. 

English   decisions.     See,   in  add  tion  ^^^            ^^     ^  ^   ^   ^^^ 

to  those  cited  in  subsequent  notes  in  ^^   P^,^    '               ^^    ^^^             ^ 

this  section,  those  cited  in  Vol.  16.   „        „      „     ,     ^           _,,  ,„ 

„j         _.,_          .  jn-„*„-     Pac.   7;    Sanford    v.    Thompson,  18 

Century  Digest,  Descent  <md  D%stn-               '           '                           -    t  t 

,  .  „  ,„  6a.  554;  Bneed  v.  Eimng,  5  J.  J. 
oution,  §  19. 


^      '      ,                -..,  T     T   ni,    XT   a  Marsh.   460,   22  Am.   Dee.   41 ;   Cor- 

In  Be  Agwnoor,  64  L.  J.  Ch.  N.  S.  '             ■,    ^,     -oo     ci,    * 

,^,    ,„  T,        i.     an-,   i.x.            4.  T,„ij=  "e's  Case,  2  Bland,  Ch.  488;  S}Mrt 

521,  13  Reports,  677,  the  court  holds  „„   t^       ^at     ^    I        at 

i,    1  xt     t/   ,•  L  1          J     J-    j.i,„  1  ^  V.   Qalway,   83   Ky.   501,  4  Am.  St. 

that  the  English  law  adopts  the  law  J"             .                 -yr    j, 


^  ^,       ,      .  .,            ..      4.     J     4.  iv,„  Rep.    168;    Swearingen   v.  THash,  14 

of  the  domicil    as    it    stood  at  the  r           >                  a 

^    ,.        ,      J     i,     J     ii,         A  Ky-   L-    Rep-    735,    21    S.  W.  229; 

time    of    the    decedent's  death,   and  -^                ^           '     ,,  „  „   „„   ,- 

,    ^  ,                           J.     i       1.  Qoodall  V.  Marshall,  11  N.  H.  88,  6b 

does  not  take  any  account  of  subse-  ^^    ^^                        ^              ^3  ^ 

""Ti  !fT':  ,  r^     retrospective,  J    Grant  y.  Reese, 

which  the  legislature  of  the  foreign  ^^_  ^_  ^    ^J  ^^^^^'^^^  ^   ^^^^^.^^_ 

country  may  make.     The  question  in  ^i,     in,,    o    a       r.„„    ,17a. 

,,  .       ■'        "^            4.     ii,         1-J-4.  3  Johns.   Ch.   190,  8  Am.  Dec.  478; 

this  case  was  as  to  the  validity  or  ,    .  -cj      m,   kko    tv,,,! 

„    ,     ,      ,           ,      ,                ,  JfiJZs  V.  Foqal,  4  Edw.  Ch.  559.   Inis 

effect  of  a  bequest  of  personal  prop-  .                  /    '        ,    .      ,.  „     „„   „, 
,      ^4.,,         .-,j,       jJ:i9   assumed   by   substantially  all  of 

erty,  but  the  principle  declared  seems  j,         ^-    j. 

,     ,             ,,           1-     ui     J.     -  J.    J.  i„  the  cases  on  the  subject, 

to  be  equally  applicable  to  intestate  „,  .     .                 ,  ,       „  ., 

.^       ■^     '^^  B  This  is  assumed  by  all  the  cases, 
succession. 

^Russell  V.  Madden,    95    111.    485; 
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American  sense,  the  intestate  had  acquired,  a  domicil  of  choice 
in  such  dvil-law  country.*  The  general  principle  which  dis- 
regards the  situs  of  the  property  may  be,  and  in  some  juris- 
dictions has  been,  modified  by  local  statutes  substituting  the 
law  of  the  actual  situs  of  personal  property  for  the  law  of  the 
intestate's  domicil.''      And  the  general  principle   is   also,   of 

8  Thus,  in  Roberts   v.   Atty.   Gen.  33  N.  E.  61 ;   Channel  v.  Capen,  46 

[1903]  1  Ch.  821,  72  L.  J.  Ch.  N.  S.  111.  App.   234;     Speed    v.    Kelly,   59 

682,  51  Week.  Eep.  444,  88  L.  T.  N.  Miss.  47),  unless  the  owner  so  dealt 

S.  161,  19  Times  L.  R.  309,  the  court,  with  them  as  to  locate  them  in  the 

while  conceding  the  general   prinei-  state;   as,  when  it  appears  that  the 

pie  of  international    law,    that    the  debt  arose  as  an  incident  to  business 

law  of  the   intestate's   last   domicil  conducted    in    the    state    {Jahier  v. 

governs,  and  though  admitting  that  Rascoe,  62  Miss.  699). 

the  intestate,  who  was  a  British  sub-  It  has  also  been  held  that  the  stat- 

ject  having  her  domicil  of  origin  in  ute  does  not  apply  where  the  widow 

Malta,  had  in  the  English  sense  ac-  of   a   testator   domiciled   in   another 

quired  a  domicil  of  choice  in  Baden  state  renounces  the  provision  in  the 

at  the  time  of  her  death,  neverthe-  will    for   her   benefit,    and   elects    to 

less  held  that  the  personal  property  claim   her   dower   and   her   share   of 

was  to  be  distributed  in  accordance  the  personal  estate,  and  that  in  such 

with  the  rules  prescribed  by  the  law  case  her  right    to    the    descent  and 

of  Malta  as  her  domicil  of  origin,  it  distribution  of  the  personal  property 

appearing  that  by  the  law  of  Baden  is  governed  by  the  law  of  the  domi- 

distribution   is   made   in   accordance  cil.     Slaughter  v.  Garland,  40  Miss, 

with  the  law  of  nationality,  rather  172. 

than  of  domicil.  In  Petit's  Succession,  49  La.  Aim. 

'Thus,  the  principle  has  been  modi-  625,  62  Am.  St.  Rep.  659,  21  So.  717, 
fied  in  Illinois  and  Mississippi,  and  the  court  said:  "The  general  prin- 
perhaps  other  states,  by  statutes  de-  ciple,  not  of  statutory  recognition, 
daring  in  effect  that  personal  prop-  but  enforced  by  the  comity  of  na- 
erty  within  the  state  shall  be  dis-  tious,  is  that  the  law  of  the  domicil 
tributed  according  to  the  law  of  the  of  the  owner  should  govern  his  con- 
state, whatever  the  law  of  the  de-  tracts  as  to  personal  property  and 
cedent's  domicil.  The  tendency  in  the  distribution  of  that  property 
these  states  has  been  to  confine  the  when  he  dies.  .  .  .  The  princi- 
statute  strictly  to  property  within  pie  that  gives  the  foreign  law  oper- 
the  state,  and  to  deny  its  applica-  ation  in  any  other  coimtry,  based  en- 
bility  to  choses  in  action,  though  the  tirely  on  international  comity,  is 
debtor  is  a  resident  of  the  state  subject  to  exceptions.  The  personal 
[Channel  v.  Capen,  46  111.  App.  234;  capacities  and  disabilities  fixed  by 
Speed  V.  Kelly,  59  Miss.  47),  and  the  law  of  the  domicil  of  the  party, 
the  evidences  thereof  are  within  the  as  a,  general  rule,  will  operate  on 
state  {Cooper  v.  Beers,  143  111.  25,  him    in    other   countries;    yet   even 
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course,  subject  to  the  exception  applicable  to  all  general  prin- 
ciples of  private  international  law,  that  the  court  of  one  juris- 
diction will  not  give  effect  to  the  laws  of  another  if  opposed 
to  the  public  policy  of  the  former.  * 

When,  however,  the  principle  does  not  conflict  with  such  a 
local  statute  or  public  policy,  it  is  very  comprehensive  in  its 
scope,  covering  all  questions  of  substantive  law  relating  to  the 
subject.  Thus,  the  law  of  the  intestate's  last  domicil  deter- 
mines the  class,  and,  with  certain  qualifications  subsequently 
alluded  to,  the  members  of  the  class  who  are  to  take;®  whether 
relatives   of   the  half  blood   share   with   those   of  the  whole 

these  personal  laws  are  not  enforced  which  places  a  natural  child  as  an 

by    the    courts     of     other    countries  heir    on    the    same     footing   as   the 

when  that  enforcement  would  pTeju-  brothers  and  sisters  of  the  deceased, 

dice  the  rights  or  interests  of  their  The  decision  in  this  case  is  clearly 

citizens.     Again,    the     foreign     law  referable  to  the  exception  based  upon 

will  not  be  enforced  by  the  courts  of  the  public  policy  of  the  forum  which 

another  country  in  aid  of  a  contract  attaches  to  and  qualifies  all  general 

made  abroad,  when  the  rights  »f  the  principles  governing  the  selection  of 

citizens  of  the  country  in  which  the  applicatory  laws, 
enforcement  is  sought  would  suffer,        s  Thus,  the  court  in  Mahorner  v. 

although   the    property   within   that  Hooe,   9   Smedes  &  M.  247,  48  Am. 

country,  the  subject  of  the  contract,  Dec.  706,  said  that  the  operation  of 

is  movable.     ...     If  these  excep-  the  principle  ceases  whenever  the  law 

tions  exist  to  the  operation  of  the  of  the  domicil  is  repugnant  to  the 

foreign  law,  on  property  in  another  established   policy   of    the    state  in 

country,  it  is  not  easy  to  appreciate  which  it  is  sought  to  be  enforced; 

v/hy  the  foreign  law,  utterly  opposed  and   that  no   special   interdiction  is 

to  the  spirit  and  policy  of  our  leg-  necessary  to  exclude  the  lex  domi- 

islation,  should  be  admitted  by  our  cilii,    but   its   exclusion   may  result 

courts  to  control  the  distribution  to  from  general  laws  declaring  a  public 

the  heirs  of  the  deceased  of  movable  policy,  as  well  as  from  special  laws 

property  here,   merely    because    the  framed  for  that  purpose.     See  also 

deceased  was  domiciled  in  the  coun-  Petit's  Succession,  49  La.  Ann.  625, 

try,  the  laws  of  which  it  is  proposed  62   Am.    St.   Kep.    659,   21    So.  717, 

to   substitute    for   our    own."      The  supra,  note  7. 

court,    applying   such   exception,   re-        ^Ennis  v.  Smith,  14  How.  400,  14 

fused  to  give  effect,  as  against  S/Ouis-  L.    ed.    472 ;     Irving    v.    U'Lean,  4 

iana  heirs  and  as  to  movable  prop-  Blackf.  52;   Chapline  v.  Moore,  7  T. 

erty   in    Louisiana,    to   the    law    of  B.  Mon.  150,  175, 
France,  the  domicil  of  the  intestate. 
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blood ;  * "  the  right  of  primogeniture ;  ^ '  whether  distributeos 
take  per  stirpes  or  per  capita  j^  ^  the  right  and  extent  of  repre- 
sentation ;■*  ^  the  liability  of  a  distributee  for  unpaid  debts  of 
the  estate;^*  and  the  relative  proportions  of  the  distributive 
shares.  The  general  principle,  however,  respects  rights  in  the 
property  that  had  become  vested  prior  to  the  death  of  the  in- 
testate by  virtue  of  the  laws  of  a  state  or  country  other  than  his 
last  domicil.  Thus,  while  the  rights  of  the  widow  in  her  de- 
ceased husband's  personal  property  generally  depend  upon  the 
law  of  his  last  domicil,  ^  ^  yet,  if  she  had  acquired  a  vested  right 
in  such  property  by  the  law  of  some  previous  matrimonial  domi- 
cil, the  latter  law  will  prevail.-'®  So,  while  the  law  of  the 
testator's  domicil  determines  whether  illegitimates  may  share 
with  legitimates, '  ^  the  status  of  an  individual  as  a  legitimate  or 
illegitimate  for  such  purposes  may,  as  elsewhere  shown,  be 
determined  by  the  law  of  another  jurisdiction.  ^  *  The  general 
principle  is  subject  to  an  apparent  exception  with  respect  to 
the  distribution  of  a  fund  recovered  for  the  negligent  killing 
of  deceased.  As  elsewhere  shown,  the  distribution  of  such 
fund  is  to  be  made  in  accordance  with  the  law  of  the  place 
where  the  cause  of  action  arose  rather  than  the  law  of  the  in- 

lOLowrence  v.  Kitteridge,  21  Conn.  UeiDitt  v.  Cox,  55  Ark.  225,  15  S.  W. 

577,  56  Am.  Dec.  385.  1026,  17  S.  W.  873;  Garland  v.  Row- 

liEnnis  v.  Smith,  14  How.  400,  14  an,  2  Smedes  &  M.  617,  Overruling 

L.  ed.  472.  Duncan  v.  Dick,  Walk.   (Miss.)   281. 

I216i(i.  See  also  OMte,  §  576,  note  8.  16  See  ante,  §§  193a,  197. 

^^Ibid.  i-l  Doglioni  v.  Crispin,  L.  R.   1  H. 

i*A  resident  of  Vermont  who,  as  L.  301,  35  L.  J.  Prob.  N.  S.  129,  15 

heir  at  law,  receives  a  portion  of  a  L.  T.  N.  S.  44;  Enohin  v.  Wylie,  10 

Massachusetts  estate,  may  be  sued  in  H.  L.  Cas.  1,  31  L.  J.  Oh.  N.  S.  402, 

Vermont  for  his  portion  of  a  contin-  8  Jur.  N.  S.  897,  6  L.  T.  N.  S.  263. 

gent  claim  against  the  estate  which  10   Week.    Rep.   467.      See,   however, 

fell  due  after  the  distribution,  and  Petit's  Succession,  49  La.  Ann.  625. 

for  which  he  is  liable  by  the  law  of  62   Am.    St.    Rep.    659,   21    So.    717, 

Massachusetts.    Bullard  v.  Perry,  66  supra,  note  7. 

Vt.  479,  29  Atl.  787.  i8  See  ante,  §  250a. 

i6Gi6son  T.  Dowell,  42  Ark.   164; 
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testate's  domicil.^®  This,  however,  is  not  really  an  exception, 
since  the  fund  recovered  is  not  a  part  of  the  intestate's  estate. 
While  the  law  of  the  intestate's  last  domicil  identifies  the  dis- 
tributees and  apportions  the  part  of  the  estate  to  which  they 
are  respectively  entitled,  the  individual  share  of  a  particular 
distributee  is  subject  to  the  law  of  the  latter's  domicil,  and  that 
law  in  turn  governs  the  distribution  of  such  share  in  case  of 
the  distributee's  death  pending  the  administration  of  the  orig- 
inal estate.  So,  the  respective  rights  of  husband  and  wife  in 
the  distributive  share  which  falls  to  either  according  to  the 
law  of  the  intestate's  last  domicil  depend  upon  the  law  of  the 
matrimonial  domicil  and  not  upon  that  of  the  domicil  of  the 
intestate.^** 

576b.  Intestate  succession  to  real  property. — It  is  equally  well 
settled  that  the  descent  and  heirship  of  real  property  in  case 
of  intestacy  is  governed  exclusively  by  the  lex  rei  sitce,  without 
reference  to  the  domicil  of  the. intestate  or  of  the  claimants  of 
the  property.^  As  elsewhere^  pointed  out,  however,  this  prin- 
ciple does  not  necessarily  exclude  reference  to  the  law  of  an- 
other jurisdiction  for  the  purpose  of  ascertaining  the  status 
of  an  individual,  e.  g.,  his  status  as  a  legitimate  or  illegitimate 

Ti^McDonald  v.  McDonald,  15  Ky.  Ann.  159;  Berthelot  v.  Fitch,  44  La. 
L.  Kep.  367.  See  also  ante,  §  480d.  Ann.  503, 10  So.  867;  Coosv.YonAsh- 
2  0  See  ante,  §  192a.  lefeldt,  105  La.  543,  30  So.  175;  Rogge 
^Harrison  v.  Harrison,  L.  R.  8  Ch.  v.  Municipal  Improv.  Go.  49  La.  Ann. 
342;  Birtwhistle  v.  Yardill,  7  Clark  37,  21  So.  170;  Brewer  v.  Cox  (Md.) 
&  F.  895,  West,  500,  4  Jur.  1076,  6  18  Atl.  864;  Applegate  v.  Smith,  31 
Bing.  N.  C.  385,  1  Scott,  N.  R.  828;  Mo.  166;  Mills  v.  Fogal,  4  Edw.Ch. 
United  States  v.  Crosiy,  7  Cranch,  559;  McGollum  v.  Smith,  Meigs,  342, 
115,  3  L.  ed.  287;  Kerr  v.  Moon,,  9  33  Am.  Dec.  147;  Holman  v.  flop- 
Wheat.  665,  6  L.  ed.  161;  Broch  v.  kins,  27  Tex.  38. 
Franh,  51  Ala.  85 ;  Grimball  v.  Pat-  The  rule  of  the  text  does  not  apply 
ton,  70  Ala.  626;  Williams  v.  Nichol,  when  the  decedent  leaves  a  will  giv- 
47  Ark.  254,  1  S.  W.  243;  Kerr  v.  ing  the  real  estate  to  the  persona 
White,  52  Ga.  362;  Lucas  v.  Tucker,  entitled  under  the  law  of  another 
17  Ind.  41 ;  Harvey  v.  Ball,  32  Ind.  country.  Reyle's  Estate,  5  Pa.  Dist. 
99;  Cooper  v.  Ives,  62  Kau.  395,  63  R.  416. 
Pao.  434;  Dunbar  v.  Dunbar,  5  La.        *  See  ante,  §  250a. 
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as  affecting  his  riglit  to  membership  in  the  class  which,  by  the 
lex  rei  sitae,  is  to  take  the  real  property  in  ease  of  intestacy. 
The  existence,  nature,  and  extent  of  the  widow's  dower,  or 
other  marital  rights,  in  her  husband's  real  property  are  also 
to  be  determined  by  the  lex  rei  sitce,  irrespective  of  the  domicil 
of  either  husband  or  wife,^  though  this  result  may,  of  course, 
be  affected  by  an  antenuptial  or  other  contract  with  respect 
to  such  rights  if  the  contract  is  valid  according  to  the  lex  rei 
.sitce.*  So,  the  lex  rei  sitce  determines  whether  real  property  is 
primarily  bound  for  an  indebtedness  secured  thereon,  and 
whether  the  heir  is  entitled  to  be  relieved  or  reimbursed  out 
■of  any  other  estate  of  the  decedent.'  Again  the  liability  of 
real  property,  or  the  personal  liability  of  an  heir  or  devisee  of 
real  property,  for  the  unpaid  debts  of  the  intestate  depend 
upon  the  lex  rei  sitce,  and  not  upon  the  lex  domicilii.^  A  law 
of  the  intestate's  domicil  cannot  operate  to  charge  real  prop- 

>Apperson  v.  Bolton,  29  Ark.  418;  A  widow's  dower  in  lands  in  Min- 
Pratt  V.  Douglfis,  38  N.  J.  Eq.  516;  neaota  is  bound  to  contribute  to  the 
Ahererombie  v.  Caffray,  3  Mart.  N.  payment  of  debts  secured  by  mort- 
•S.  1;  Jones  v.  Jerock,  59  N.  C.  (6  gage  upon  Massachusetts  lands  of 
Jones,  Eq.)  190;  Lamar  v.  Scott,  3  her  deceased  husband,  where  they 
Strobh.  L.  562.  were   both   domiciled   in    Massachu- 

But  the  limitation  imposed  upon   setts  at  his  death,  and  where,  by  the 
u,  widow's  dower  by  Mo.  Laws  1825,   Minnesota    statute,   such    dower    is 
:p.  333,  repealed   in   1835,   providing   made  subject  to  the  payment  of  such 
that  she    shall  not    be  entitled    to   debts  as  are  not  paid  from  the  per- 
dower  until  the  husband's  debts  are   sonalty.     Ibid. 
paid,  had  no  extraterritorial  appli-        *  See  ante,  §  199b. 
icatiou,  and  is  not  available  to  defeat        ^Alexander  v.  Waller,  6  Bush,  330. 
a  claim  of  dower  in  land  conveyed        ^Cooper  v.  Ives,  62  Kan.   395,   63 
by  the  husband  while  the  act  was  in   Pac.  434;  Broion  v.  Bashford,  11  B. 
force,  where  the   husband   and   wife   Mon.   67,  52  Am.  Dec.  559;   Seldner 
were  nonresidents  at  the  time  of  the   v.   Katz,   96   Md.   212,   53   Atl.   931 ; 
marriage,  which  preceded  the  repeal,   Austin  v.   Gage,  9  Mass.   395;   Deyo 
and  also  at  the  time  of  the  husband's   v.  Morss,  30  App.  Div.  56,  51  N.  Y. 
death,  which  was   after   the  repeal.    Supp.  785. 
Bartlett  v.  Ball,   142  Mo.  28,  43  S. 
W.  783. 

Vol.  II.  CoNFL.  of  Laws — 82. 
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erty  in  another  state  "with  the  payment  of  an  allowance  to  the 
"widow  and  minor  children.'' 

576c.  Whose  domicil  furnishes  the  governing  law  in  case  of 
trust  or  remainder.— The  succession  to  the  interest  of  the  bene- 
ficial owner  in  a  trust  of  personal  property  is  to  he  determined 
hy  the  law  of  his  domicil,  rather  than  the  law  of  the  trustee's 
domicil  where  the  fund  is  held.^  When  a  will  creates  a  con- 
tingent remainder  in  persoiial  property,  limited  upon  a  life 
estate,  the  succession  to  the  property  upon  the  death  of  the 
remainderman  before  the  life  beneficiary  is  governed  by  the 
law  of  the  testator's  last  domicil;  but  if  the  remainder  vests 
at  the  time  of  the  testator's  death,  though  its  enjoyment  is 
postponed  until  the  expiration  of  the  life  estate,  the  succession 
is  governed  by  the  law  of  the  domicil  of  the  remainderman,  in 
the  event  of  his  death  before  the  life  tenant.  ^  The  succession  to 
real  property  in  such  a  ease  is,  of  course,  governed  by  the  lex  rei 
Slice,  without  reference  to  the  law  of  the  domicil  of  either  party, 
whether  the  remainder  was  vested  or  contingent  ^ 

576d.  Character  of  property  as  real  or  personal  for  purposes  of 
succession. — The  character  of  property  as  real  or  personal  for 
the  purposes  of  succession  thereto  is  to  be  determined  by  the 
law  of  its  actual  situs,  i.  e.,  the  law  of  the  place  where  the 
property  is  found ;  and  it  seems  that,  in  applying  this  rule,  the 
place  where  real  property  is  located  is  to  be  regarded  as  the 
situs  of  all  interests  therein.  ^    Thus,  the  law  of  the  state  where 

T Hansel  v.  Chapman,  2  App.  D.  0.  where  the  property  is  found  must  be 

S61.  appealed  to  in  determining  whether 

^Yore  V.  Cook,  67  111.  App.  586.       the  estate  in  question  is  movable  or 

^Thieband   v.    Sebastian,    10     Ind.   immovable.      Newcomer   v.   Orem,  2 

454;   Br&voer  v.   Cox    (Md.)    18  Atl.  Md.  297,  56  Am.  Dec.  717.    The  prin- 

604.  eiple  is  illustrated  by  MoCollum  v. 

^Brewer  v.  Cox  (Md.)   18  Atl.  864.  Smith,  Meigs,  342,  33  Am.  Dec.  147, 

1  It  is  a  well-established  principle  and  Jones  v.  Marable,  6  Humph.  118, 

that  the  right  and  succession  to  per-   where  it  was  held  that  the  law  of 

scnalty  depend  upon  the  law  of  the  Louisiana  governed  the  succession  of 

domicil;    but   the   law   of   the   place  slaves  in  that  state,  though  the  de- 
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real  property  is  situated  has  been  applied  to  the  question 
whether  a  mortgage  thereon  was  real  or  personal  property,  as 
affecting  the  validity  of  its  disposition  by  the  will  of  a  non- 
res'ident.^  In  England  a  leasehold  estate  in  English  lands  is 
regarded  as  real,  rather  than  personal,  property  for  the  pur- 
poses of  succession;^  but  it  has  been  held  in  New  York  that 
a  leasehold  for  years  in  land  in  that  state  is  to  be  regarded  as 
personal  property  for  such  purposes.*  With  the  exception  of 
cases  to  which  the  doctrine  of  equitable  conversion  applies,^ 
property  retains,  for  the  purposes  of  succession,  the  character 
that  it  had  at  the  time  of  the  testator's  death,  and  no  subse- 
quent change  in  form  can  affect  its  character  for  such  pur- 
poses. Thus,  the  proceeds  of  a  partition  sale  of  real  property 
by  the  heirs  after  the  intestate's  death  retain  the  character 

cedent  was  domiciled  in  another  Bruyere  [1902]  1  Ch.  24,  71  L.  J. 
state,  because  by  the  law  of  Louia-  Ch.  N.  S.  39,  85  L.  T.  N.  S.  461, 
iana  slaves  were  regarded  as  real  50  Week.  Kep.  34. 
property,  though  by  the  law  of  the  Succession  to  chattels  real  depends 
domicil  they  were  regarded  as  per-  upon  the  law  of  the  country  wherein 
sonal  property;  they  are  situated,  and  not  on  that 

The   question   whether   real   prop-   of  the  deceased's  domicil.     Gentilis 
erty  is  subject  to  disposition  by  will   Goods,  9  Ir.  Rep.  Eq.  541. 
is  to  be  determined  by  the  lex  rei       ^Despard   v.    Churchill,   53   N.   Y. 
sit(e.    Alexander  v.  Waller,  6  Bush,   192. 

330.  In  this  case  the  law  of  Scot-  6  Where  a,  resident  of  Virginia 
land,  as  proved  in  the  case,  by  which  makes  a  deed  conveying  land  in 
heritable  estate  does  not  pass  by  will,  Pennsylvania  to  be  sold  by  the 
and  can  only  be  conveyed  by  "dis-  grantee,  and  the  proceeds  of  sale  to 
position  words,  de  presenti,"  was  ap-  be  held  by  the  latter  subject  to 
plied  to  a  will  executed  by  a  person  written  order  of  the  grantor,  and 
domiciled  in  Kentucky,  which  under-  the  grantor  subsequently  makes  a 
took  to  dispose  of  such  property  in  will  disposing  of  the  proceeds  of  said 
Scotland.  land,  the  validity  of  any  bequest  of 

^Crandell  v.  Barker,  8  N.  D.  263,  such  proceeds  must  be  determined  by 
7?  N.  W.  347;  Knox  v.  Barker,  8  N.  the  laws  of  Virginia  in  force  when 
D-  272,  78  N.  W.  352.  the  will  took  effect,  and  not  by  the 

^Freke  v.  Garbery,  L.  R.  16  Eq.  law  of  Pennsylvania.  Bible  Soo. 
461,  21   Week.   Rep.   835;    Fejm,  v.  v.  Pendleton,  7  W.  Va.  79. 


1300       SUCCESSION,  WILLS,  AND  ADMINISTRATION.        [Chap,  IX. 

of  realty  for  the  purposes  of  succession.®  Decedent's  share 
in  the  proceeds  of  a  partition  sale  of  real  property  made  before 
his  death,  however,  is  personal  property  for  such  purposes; 
and  that  is  true  even  with  respect  to  the  share  of  an  infant 
which  is  in  the  hands  of  a  guardian  at  the  time  of  the  infant's 
death,  unless  the  law  of  the  state  where  the  land  was  situated 
provides  that  in  such  case  the  proceeds  are  to  retain  the  charac- 
ter of  real  property.^  So,  an  award  made  during  the  dece- 
dent's lifetime  in  proceedings  for  the  condemnation  of  real 
property  passes  as  personal  property,  notwithstanding  that, 
at  the  time  of  his  death,  the  amount  of  the  award  was  on  de- 
posit with  the  court  awaiting  the  determination  of  an  appeal 
from  the  award.®  An  indebtedness  retains  the  character  of 
personal  property  though  secured  by  a  mortgage  on  real  es- 
tate.® So,  shares  of  corporate  stock  are  personal  property, 
notwithstanding  that  the  assets  of  the  corporation  ponsidt 
largely  of  real  property.^** 

577.  Foreign  laws  in  this  respect  applied. — The  Code  Civil 
of  France  provides  that  in  case  of  a  natural  child  dying  with- 
out posterity,  he  having  survived  parents  who  have  recognized 
him,  his  property  shall  go  to  his  natural  brothers  and  sisters,  or 
their  descendants.    This  Code  is  in  force  in  the  Island  of  Mau- 

^Smith  T.   Smith,   174  111.   52,  43  proceedings  there,  if  by  the  law  of 

Ii.  B,.  A.  403,  50  N.  E.  1083;  Kessler  that   state   the   proceeds   are  to  be 

V.  Kessler,  3  Pa.  Co.  Ct.  522.  considered  personal  estate,  and  to  be 

7  A  fund  in  the  hands  of  a  Penn-  transmitted  as  such,  they  will  pass 

sylvania  guardian  of  an  infant  who  as   such    in    New   Jersey,   although 

at  the  time  of  his  death  was  domi-  they  are,  at  the  death  of  the  infant, 

ciled  in  Connecticut  is  distributable  in   the   hands   of   the  guardian  ap- 

aceording  to  the  law  of  Connecticut,  pointed  in  tne  latter  state,  and  the 

notwithstanding  that  the  fund  was  infant   is    a    resident   of   the  latter 

the  share  of  the  infant  in  the  pro-  state.     Oberly  v.  Lerch,  18  N.  J.  Eq. 

ceeds   of   real   property   in   Pennsyl-  346. 

vania  sold  in  partition  proceedings.  sYore  v.  C7oofc,  67  111.  App.  586. 

Welles's  Estate,  161  Pa.  218,  28  Atl.  .^Martin  v.   Stovall,   103  Tenn.  1, 

1116.  48  L.  R.  A.  130,  52  S.  W.  296. 

When  lands   of  an  infant   in  an-  lOChampolUon  v.  Corbin,  71  N.  H. 

other    state    are   sold    by   partition  78,  51  Atl.  674. 
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ritius.  In  an  English  case,  in  1866,  where  the  deceased  was 
domiciled  in  Mauritius,  it  was  ruled  that  the  word  "descend- 
ants," in  this  law,  is  not  limited  to  legitimate  descendants,  so 
as  to  preclude  the  natural  children  of  a  natural  brother  from 
succeeding  to  their  natural  uncle's  property,^  this  being  the 
Preneh  interpretation  of  the  law. 

As  an  exception  to  the  rule  that  the  law  of  the  last  domicil 
determines  the  capacity  of  legatees  may  be  noticed  a  case  de- 
cided in  New  York  in  18Y9,  where  it  was  held  that  a  legacy  to 
a  Pennsylvania  charitable  corporation  was  invalid,  under  a 
Pennsylvania  statute  providing  that  no  charitable  bequest  is 
valid  unless  made  at  least  a  month  before  the  testator's  de- 
cease.^ But  this  decision  is  open  to  grave  objections;  and  is 
inconsistent  with  the  principles  that  succession  is  determined 
by  the  lex  domicilii  of  the  party  whose  estate  is  to  be  distrib- 
uted, and  that  no  state  will  enforce  extraterritorial  restrictions 
on  alienation. 

578.  But  lex  situs  as  to  immovables. — The  English  common 
law  is  positive  to  the  effect  that  the  question  of  the  descent  and 
heirship  of  real  estate  is  to  be  governed  exclusively  by  the  lex 
rei  sitae.  ^ 

579.  Business  capacity  of  successor  determined  by  Ms  domicil, 
— Whether  a  successor  can  individually  hold  property  (e.  g., 
in  cases  of  infancy  and  coverture)  is,  in  general,  to  be  deter- 
mined by  the  law  of  the  domicil  belonging  to  him  at  the  time 
of  the  devolution  of  the  estate.  ^  This,  however,  so  far  as  con- 
cerns real  estate,  is  conditioned  by  the  limitations  of  the  lex 
situs. 

580.  Except  as  to  artificial  incapacities. — If  successors  to  an 

iffer  Majesty's  Procureur  v.  Bru-  5  La.  Ann.  159;  Lucas  v.  Tucker,  17 

nem,  L.  R.  1  P.  C.  169,  4  Moore,  P.  Ind.  41 ;  Harvey  v.  Ball,  32  Ind.  99 ; 

C.  C.  N.  S.  1.  Eerr  v.  White,  52  Ga.  362;  Broch  v. 

^Eerr  V.  Dougherty,  79  J^.Y.  327;  Frank,    51    Ala.    85;    Applegate    v. 

citing  Chamberlain  v.   Chamberlain,  Smith,  31  Mo.  166;  Bolman  v.  Eop- 

43  N.  Y.  424,  Rapallo  and  Earl,  JJ.,  kins,  27  Tex.  38. 
dissenting.      See   ante,    §    293.      See 

also  post,  §  591b,  notes  22-26.  As  to  intestate  succession  to  real 

ili''%^^^^^^^'<^^^^7'^?■,°^\'^■  T-rovertj,   see   ante,    §   576b.     As   to 

S  483;  Westlake   (1880  ,  §  114;  Ear-  f    .    ,  .        ,  , 

rison  V.  Harrison,  L.  R.  8  Ch.  342;  *^^*^*^   succession   to  real   property, 

BirtwUstle  v.  Vardill,  7  Clark  &  F.  generally,    see    post,    §§    590a,    591a, 

895,  West.  500,  4  Jur.  1076,  6  Bing.  691b,  599a-5991i. 

N.  C.  385,  1  Scott,  N.  R.  828;  United 

^tates  V.   Orosby,  7   Cranch,   115,   3       i  Savigny,    viii.    §    377  j     Hill    v. 

1j.  ed.  287;  Eerr  v.  Moon,  9  Wheat.  Townsend,  24  Tex.  575. 

505,  6  L.  ed.  161 ;  Dunbar  v.  Dunbar, 
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estate  are  subjected  by  their  personal  law  to  artificial  and  ar- 
bitrary restrictions,  these  restrictions  will  not  affect  them  ex- 
traterritorially.  This,  as  we  have  seen,^  is  good  with  regard 
to  non-natural  extensions  of  minority  and  restrictions  of  busi- 
ness capacity.  A  foreigner,  also,  who  is  precluded  by  outlaw- 
ry or  heresy  from  inheriting  in  the  place  of  his  domicil  would 
nevertheless  be  regarded  as  free  from  such  incapacity,  if  he 
should  claim  succession  in  a  country  where  no  such  restraints 
exist.  ^ 

581.  Restrictions  of  lex  fori  to  be  applied. — On  the  other 
hand,  successors,  on  whom  rests  no  incapacity  in  their  domicil, 
may  yet  be  deemed  incapable  in  the  land  in  which  they  bring 
suit,  through  the  stress  of  laws  based  on  public  policy  (e.  g., 
statutes  of  mortmain,  laws  prohibiting  perpetuities,  laws  re- 
stricting the  landed  estate  of  foreigners),^  and  this  has  been 
held  to  apply  to  laws  which  prohibit,  under  certain  circum- 
stances, substitutions,  survivorships,  and  remainders.^  When 
the  law  of  the  testator's  domicil  prohibits  devises  for  charitable 
purposes,  this  will  be  held  to  apply  to  a  devise  to  a  foreign 
charity,  though  such  devise  be  good  in  the  country  where  the 
charity  exists.^ 

582.  So,  as  to  alien  succession. — By  the  English  common  law, 
as  has  been  heretofore  shown,  aliens  may  take  land  by  deed 
or  devise,  and  hold  against  anyone  but  the  sovereign  until  of- 
fice found.  ^  How  far  this  restriction  continues  to  operate 
in  the  United  States  has  been  already  considered.^     But  what- 

iAnte,  §§  101,  113.  Story,  Confl.  L.  §  479  d.     See  ante, 

2 Ante,  §§  107-109.      But  see  Kerr   §  565. 
V.    Dougherty,   79   N.   Y.    327,   ante,       The  French  statute  providing  for 
§  578.  the  succession  of  a  father  to  the  es- 

iBreadalbane  v.  Ohandos,  3  Shaw  tate  of  a  deceased  child  is  held  in 
&  Maclean,  377.  See  Mackintosh  v.  France  to  be  a  real  statute,  so  far  as 
ToTxmsend,  16  Ves.  Jr.  330;  Atty.  concerns  goods  situate  in  France. 
Gen.  V.  Mill,  3  Euss.  Ch.  328,  5  L.  J.  Jour,  du  droit  int.  priv6,  1878,  p.  165. 
Oh.  153,  27  Revised  Rep.  85,  Affirmed  For  the  several  theories  in  this  re- 
in 5  Bligh,  N.  R.  593,  2  Dow  &  CI.  speet,  see  Fiore,  No.  394.  But  see 
393.  post,  §  SSlb. 

^Ante,   §§   17,  275  5/7,  333;   Craig 

See  post,  §  591b.  v.  Radford,  3  Wheat.  594,  4  L.  ed. 

467 ;  Taylor  v.  Benham,  5  How.  233, 

2  Bouhier,  chap.  27,  Nos.  91-93;  12  L.  ed.  130;  Jones  v.  McMasters, 
Savigny,  p.  312;  Code  Civil,  chap.  27,  20  How.  19,  15  L.  ed.  810;  Cross  v. 
No.  91 ;  Harper  v.  Stanbrough,  2  La.  De  Valle,  1  Wall.  5,  17  L.  ed.  515 ; 
Ann.  377;  Harper  v.  Lee,  2  La.  Ann.  Sewall  v.  Lee,  9  Mass.  363;  Ouyer  v. 
382.  Smith,  22  Md.  239,  84  Am.  Dec.  650. 

iCurtis  V.  Button,  14  Ves.  Jr.  537;        24n«e,  §  17. 
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«ver  be  the  limitation  imposed,  it  is  to  prevail  as  against  the 
Jex  domicilii  of  either  party. 

583.  Forms  of  delivery  prescribed  by  lex  situs  must  be  fol- 
lowed.— ^When  by  the  lex  rei  sitce  certain  forms  are  requisite 
to  enable  a  legatee  to  take  possession  of  a  thing  bequeathed, 
these  forms  must  be  observed,  though  not  required  by  the  lex 
domicilii.  ■*■ 

584.  Limitations  as  to  necessary  succession. — In  several  Eu- 
ropean states  the  right  of  testamentary  alienation  is  limited  to 
certain  portions  of  the  testator's  estate.  The  rest  goes  of  ne- 
•cessity  to  the  heirs  at  law.  The  rights  of  such  heirs  by  neces- 
■sity  (Notherben,  or  Phlichttheilserhen)  are  determined,  by  the 
laws  which  regulate  intestacy.  As  to  movables,  the  lex  domi- 
■cilii  generally  prevails.  As  to  immovables,  the  question  rests 
upon  whether  the  property  at  issue  passes  by  universal  succes- 
sion or  singular  succession.  If  the  former,  the  rights  of  the 
Tieir  by  necessity  are  determined  by  the  law  of  the  decedent's 
last  domicil.  If,  on  the  other  hand,  the  property  descends  by 
singular  succession,  then  the  lex  rei  sitce  controls.-^  The  same 
reasoning  would  operate,  as  has  been  already^  suggested,  as 
to  personalty  exempted,  by  the  lex  rei  sitce,  for  the  support 
■of  an  insolvent  testator's  family,^  or  for  taxes. 

V.  Mode  of  solemitizatioit  aitd  eevooatiow  of  wills. 

585.  Will  must  be  solemnized  by  forms  of  last  domicil. — The 

general  question  of  the  proper  authorization  of  documents  will 
l)e  considered  under  a  future  head. -"^  At  present  a  few  special 
points  connected  with  wills  will  be  discussed. 

It  is  a  principle  of  the  common  law  of  England,  as  has  been 
already  stated,  that  a  will,  executed  according  to  the  forms  of 
the  testator's  last  domicil,  will  pass  his  movable  property 
wherever  it  may  be  found ;  and  that,  if  not  executed  according 
to  such  form,  it  is  inoperative  as  to  movables.  ^     And  the  courts 

iBar,    §    111;    Oarr    v.    Lowe,    7  v.  Worsmck,  1  H.  Bl.  690;   Stanley 

Heisk.  84.     Ante,  §  560.  v.  Bernes,  3   Hagg.   Eccl.  Eep.   373 ; 

lAwie,   §§   565-567;    post,   §   599e;  Moore  v.  Darell,  4  Hagg.  Eccl.  Rep. 

:Bar,  §  112.  346;  Price  v.  Dewhurst,  4  Myl.  &  C. 

2 Ante,  §  553;  and  see  post,  §  598,  76,  8  L.  J.  Ch.  N.  S.  57,  2  Jur.  1006; 

599e.  De  Bonneval  v.  De  Bonneval,  1  Curt. 

3 Ante,    §    567.      As   to   exemption  Eccl.  Eep.  856;  Rolins  v.  Dolphin,  1 

laws,  see  post,  §  791.  Swabey  &  T.  37;  Grookenden  v.  Ful- 

iPost,  §  676.  ler,  1  Swabey  &  T.  442,  29  L.  J.  Prob. 

^Potter  V.  Broivn,  5  East,  130,   1  N.  S.  1,  5  Jur.  N.  S.  1222,  1   L.  T- 

Smith,  351,  7  Revised  Rep.  663;  Sill  N.  S.  70,  8  Week.  Rep.  49;  Laneuville 
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will  give  effect  to  a  foreign  will  thus  executed,  though  invalid 
as  to  execution  by  English  law.*  An  Englishman  domiciled 
abroad  must  follow  the  law,  in  this  respect,  of  his  domicil,  and 
not  that  of  his  native  land.*  In  the  United  States,  the  same 
view  at  common  law  obtains.  If  a  will  as  to  personalty  is 
properly  executed  by  the  law  of  the  last  domicil,  it  is  good  ev- 
erywhere; if  void  by  that  law,  it  is  void  everywhere.^     Even 

V.   Anderson,  2   Swabey  &  T.   24,   30  448;  Moultrie  v.  Hunt,  23  N.  Y.  394; 

L.  J.  Prob.  N.   S.  25,  6  Jur.  N.   S.  Swearingen  v.   Morris,    14   Ohio   St. 

1260,  3  L.  T.  N.  S.  304,  9  Week.  Rep.  424;    Johnson   v.   Gopeland,   35   Ala. 

74;   Phil.  iv.  p.  628;   Westlake,  Pri-  521;  Hill  v.  Toumsend,  24  Tex.  575; 

vate  International  Law,  1st  ed.  art.  Aiston  v.  Ahston,  15  La.  Ann.  137; 

84,  325.  Perin  v.  McMicken,  15  La.  Ann.  154; 

Jones  V.  Gerock,  59  N.  C.    (6  Jones, 

The  rule  of  the  text  was  applied  Eq.)    190;  Dickey  v.   Yann,  81  Ala. 

in  Ela  V.  Edwards,  16  Gray,  91,  by  *?5'  L^l  ^^^^^  S'^J^  r.  Upson,  209 

,    ,,.        ,,    ,  .,,        ,        J  ;  111.  206,  70  N.  E.  602;   Carey's  Ap- 

holdmg  that  u.  will,  not  under  seal,  ^^^^^  yg  p^    20I;  Lapham  y    Olney, 

executed  by  a  married  woman  was  a  5  R.  1.  413;  Williams  v.  Saunders,  5 

valid   disposition    of   personal   prop-  Coldw.  60.     The  rule  was  applied  to 

erty,  the  right  to  dispose  of  which  ?;   °"^'=''P^*J'^?,  '^^}  ^,   ft  £T^*' 

,     V,        .„?:,,  J,  J.    -u  Church  V.  Walker,  1  Del.  Ch.  284. 

by  the  will  had  been  reserved  to  her 

by  an  ajitenuptial  contract,  the  law       ^.^  ^^^  .^  sometimes  changed  by 

of   her   domicil   at  the  time   of  her  ^^^^^^^    declaring    that     compliance 

death  not  requiring  such  a  will  to  ^^..^^  ^^^  j^^  ^^  ^^^  ^^^^  ^^^^^  ^^^ 

be  executed  under  seal,  although  that  ^^,jjj   j^   executed   shall  be  sufficient. 

was    necessary    by    the    law    of    the  j^  ^^^  ^^^^  ^^^^    ^^^^^  ^    ^^^^^  2^ 

state  in  which  the  parties  resided  at  ^^^    g    ^    g^^^    ^j^^^  ^^^^  ^^^^.^^ 

the   time   of   entering  into  the   con-  j^   permissive,    and   not   imperative; 

^^^'^-  and,  therefore,  that  compliance  with 

3Ex  parte  Outtieres,  38  L.  J.  Prob.  t^ie  lex  domicilii  is  sufficient,  though 

N.  S.  48,  20  L.  T.  N.  S.  758,  17  Week,  the  law  of  the  place  where  the  will 

Rep.  742.  was  executed  was  not  complied  with. 

4Moore   v.   Darell,   4   Hagg.    Eccl.       ^^.^^j^  jggg  ^^  ^.j^^  Louisiana  Civil 
Rep.  346;  Stanley  y.  Bernes,  3  na.gg.  .-.j.,    ^.^.j.  j.         , 

Eecl.  Rep.  373;  Ferraris  v.  Hertford,  Code  provides  that  testament  made 

3   Curt.   Eccl.   Rep.   468;    [Enohin  v.  in    foreign     countries     or    in     other 

Wylie.  10  H.  L.  Cas.  1,  31  L.  J.  Ch.  states  and  territories  of  the  Union 

S-  i-  o2?'  ?n^w-  f  •  |-  ^^lU7  \^y  ^h«ll  take  effect  in  Louisiana,  if 
N.   S.  263,  10  Week.  Rep.  467;   Aid- 

ul-Messih  V.   Farra,   L.   R.   13  App.  clothed  with  all  the  formalities  pre- 

Cas.  435,  57  L.  J.  P.  C.  N.  S.  88,  59  scribed  for  the  validity  of  wills  in 

L.  T.  N.  S.  106].  the  places  where  they  have  been  re- 

^Dixonv   Ramsay,  3  Cranch,  319,  gpeetively  made.     It  has  been  held 

2  L.  ed.  453;  Armstrong  v.  Lear,  12  f  ■'  .  .  ,.       . 

Wheat.  169,  6  L.  ed.  589;  Harrison  v.  ^-^at   such  provision  applies  to   resi- 

Nixon,  9  Pet.  483,  i)  L.  ed.  201 ;  Gil-  dents  of  Louisiana  who  execute  wills. 

man  v.  Gilman,  52  Me.  165,  83  Am.  jg   other   states  as  well   as  to  non- 

?oT-  ^f  \-"""i?P  '';o^°^n''  *l^'  ^"  residents.  Jones  v.  Hunter,  6  Rob. 
281,  93  Am.  Dec.  433;   Desesbats  v.  .         ,„„,,„  t 

Berquier,   1    Binn.   336,   2   Am.   Dec.  235;  Success%on  of  McCandless,  3  La. 
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when  a  testator,  having  executed  a  will  according  to  the  forms 
of  his  then  domicil,  abandons  such  domicil,  and  acquires  a  sec- 
ond domicil  in  which  the  will  would  be  invalid  for  want  of 
proper  execution,  the  law  of  the  latter  domicil  at  common  law 
prevails.  ^ 

586.  But  this  modified  by  statute.— By  24  &  25  Victoria, 
chap.  114  (Lord  Kingsdown's  act),  it  is  provided  that  a  will 
validly  executed  at  an  actual  domicil  is  not  affected  by  a  sub- 
sequent change  of  domicil.  This  amendment  of  the  law  has 
been  adopted  generally  in  the  United  States.  ^  It  has  been  held 
in  England,  under  this  act,  that  an  appointment  by  will  of 
movables  may  be  validly  exercised  if  the  will  conform  to  Eng- 
lish law,  though  not  to  the  law  of  the  testator's  domicil  at  the- 
time  of  his  death.  ^ 

587.  Lex  rei  sitae  determines  as  to  realty. — In  England  and 


Ann.    580;    Tutor   v.   Winn,   24   La. 
Ann.  385. 

6  Story,  Confl.  L.  §  473,  citing  Des- 
esbats  V.  Berquier,  1  Binn.  336,  2 
Am.  Dee.  448 ;  Potinger  v.  Wight- 
man,  3  Meriv.  68,  17  Revised  Rep.  20, 
and  J.  Voet,  ad  Pand.  lib.  38,  title  3, 
torn.  2,  §  12,  p.  292;  Nat  v.  Coons,  10 
Mo.  543.  To  same  effect  is  Moultrie 
V.  Hunt,  3  Bradf.  322,  23  N.  Y.  394; 
Irwin's  Appeal,  33  Conn.  128;  Pat- 
terson V.  Jianson,  55  Ind.  402;  Stur- 
divant  v.  Neill,  27  Miss.  157;  Morris 
V.  Morris,  27  Miss.  847;  Dupuy  v. 
Wurtz,  53  N.  Y.  556,  560;  McCune  v. 
}fouse,  8  Ohio,  144,  31  Am.  Dec.  438. 
See  Bremer  v.  Freeman,  10  Moore, 
P.  0.  C.  359. 

So,  conversely,  at  common  lavr,  if 
valid  by  the  law  of  the  domicil  at 
the  time  of  death  the  will  will  be 
upheld,  though  invalid  according  to 
the  law  of  the  domicil  at  the  time 
of  its  execution.  Bradley  v.  Lowry, 
1  Speers,  Eq.  1,  39  Am.  Dec.  142. 

The  court,  in  Dammert  v.  Osborn, 
141  N.  Y.  564,  35  N.  E.  1088,  said 
that  in  determining  the  validity  of 
a  foreign  will  disposing  of  person- 
alty, it  is  immaterial  whether  the 
testator  was  a  citizen  of  the  foreign 


country  where  the  will  was  executed' 
or  of  the  forum;  if  the  former  was 
his  domicil  at  the  time  of  his  death 
its  laws  will  control. 

1  1  Redf.  Wills,  3d  ed.  381.  See- 
also  Coffin  V.  Otis,  11  Met.  156;  Man- 
uel V.  Manuel,  13  Ohio  St.  458. 

2  See  HaUi/iurton's  Goods,  L.  R.. 
1  Prob.  &  DiV.  90,  35  L.  J.  Prob.  N, 
S.  122,  12  Jur.  N.  S.  416,  14  L.  T. 
N.  S.  136;  though  see  Tatnall  v> 
Hanhey,  2  Moore,  P.  C.  C.  342. 

Under  Stat.  24  and  25  Viet.,  a  will 
may  be  admitted  to  probate  if  exe- 
cuted in  conformity  with  either  the- 
lex  loci  actus,  or  the  lex  domicilii, 
or  the  lex  domicilii  originis.  As  ta^ 
construction  of  this  act,  see  Pechell 
V.  Hilderley,  L.  R.  1  Prob.  &  Div.. 
673,  38  L.  J.  Prob  N.  S.  66,  20  L.  T. 
N.  S.  1014,  17  Week.  Rep.  865.  The 
lex  domicilii,  at  the  time  of  the  tes- 
tator's deathj  is  that  which,  under 
this  statute,  will  be  adopted  by  the- 
English  courts.  Lynch  v.  Paraguay,. 
L.  R.  2  Prob.  &  Div.  268,  40  L.  J. 
Prob.  N.  S.  81,  25  L.  T.  N.  S.  164,  Id- 
Week.  Rep.  982.  Subsequent  changes- 
of  the  law,  by  the  state  of  the  de- 
ceased's domicil,  will  not  be  regarded 
as  binding.  Ibid.;  Gottrell  v.  Cot- 
trell,  L.  R.  2  Prob.  &  Div.  400,  41 
L.  J.  Prob.  N.  S.  57,  26  L.  T.  N.  S> 
527,  20  Week.  Rep.  590. 
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the  United  States,  as  to  realty  the  lex  rei  sitae  prevails,  as  to  all 
that  concerns  the  will,  including  the  solemnities  by  which  it  is 
to  be  attested.^  Thus  a  will,  though  not  valid  by  the  law  of 
the  testator's  last  domicil  to  pass  his  personalty,  may  yet,  if 
executed  in  conformity  with  the  laws  of  the  state  where  the 
testator's  real  estate  is  situate,  be  valid  to  pass  such  real  es- 
tate, and  may  be  admitted  to  probate  in  such  latter  state.  ^ 

Conversely,  it  is  not  valid  to  pass  the  title  to  real  property 
unless  executed  in  conformity  with  the  lex  rei  sitm.^  These 
rules,  however,  have  been  modified  in  some  states  by  statutes 
which  declare  in  effect  that  compliance  with  the  law  of  the 
testator's  domicil  shall  be  sufficient.* 

588.  By  Eoman  and  modern  European  law,  forms  of  either  the 
domicil  or  place  of  solemnization  will  be  enough. — According  to 
the  modern  Eoman  law,  a  will  is  validly  executed  when  it  con- 
forms either  to  the  lex  domicilii  or  the  lex  loci  actus.^  The 
great  weight  of  authority  is  to  the  effect  that  the  observance  of 
the  forms  of  the  place  of  the  execution  of  the  will  is  sufficient.^ 

The  French  law  has  been  the  subject  of  much  dispute,  aris- 
ing from  the  conflicting  rulings  of  the  French  courts.  In 
1859,  Sir  C.  Cresswell  held  that  by  the  law  of  France  a  will 
made  by  a  domiciled  Frenchman,  during  a  mere  temporary 
residence  in  a  foreign  country,  would  be  valid,  if  executed 

Woppm  V.  Ooppin,  2  P.  Wms.  291;        i  See  Oreen  v.  Alden,  92  Me.  177, 
Curtis  V.   Button,   14  Yes.  Jr.  537;    42  Atl.  358. 
United  ^tfesy.   Grosiy,  7   Cranch,       ^^y  ^^  jggg    ^  ^^    Louisiana  Civil 

vant,   10  Wheat.   192,  6  L.  ed.  300;  Code,  declaring  that  testaments  made 

Armstrong  v.  Lear,  12  Wheat.  169,  6  in    foreign    countries    or    in    other 

L.  ed.  589;  Lucas  v.  Tucker,  17  Ind.  states  and  territories  of  the  Union 

41;  Applegatev   Smith,  31  U0.I6Q  j^  jj    ^^     ^    ^.    j       Lo^i,;           jf 

^Holman  v.  Eopktns,  27  Tex.  38.  ,.^. 

As    to    statutes    admitting    foreign  clothed  with  all  the  formalities  pre- 

wills  to  probate,  see  ante,  §  561.  scribed  for  the  validity  of  wills  in 

the  places  where  they  have  been  re- 

sGalloway  v.  Doe,   1   Blackf.  372;  ^p^.^i^^iy  ^^^^^   ^ppli,,   ^o   immov- 

Luoas  V.  Tucker,  17  Ind.  41;  Sneed  ^^j^   ^^    ^^jj    ^^   ^^^^j^,^   property 

V.  Swing,  5  J.  J.  Marsh.  460,  22  Am.  .^    j^„^i,i^^^_      Succession    of    Mc- 

Dec.  41;   Lockwood  v.  Lockwood,  51  f.^^^         3  La.  Ann.  579. 
Hun,  337,  2  L.  R.  A.  425,  3  N.  Y. 
Supp.  887 ;  Koppel  v.  Holm,  23  Misc. 

557,  52  N.  Y.  Supp.  330;  Lapham  v.  aRodenburg,'   ii.    c.    3,    §    1 ;    Bar- 

Olney,  5  E.  I.  413.  tolus,  in  L.  i.  C.  de  S.  Trin.  No.  36; 
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according  to  the  law  of  that  country.^  "In  order  that  a  will 
made  by  a  Frenchman  in  a  foreign  country  be  reputed  as  made 
by  authentic  act,  it  is  sufficient  that  formalities  used  in  that 
country  have  been  observed,  though  no  public  officer  has  been 
employed,  if  the  intervention  of  a  public  officer  be  not  re- 
quired by  the  law  of  that  foreign  country."*  And  this  view 
was  reaffirmed  in  18Y7  by  the  same  court.  ^  But  by  several 
French  rulings  it  is  held  that  the  prescriptions  of  French  law 
must  be  complied  with  in  the  solemnization  of  wills  executed 
abroad.  ® 

The  Italian  Code''  makes  the  external  forms  both  of  acts 
inter  vivos  and  of  last  wills  determinable  by  the  law  either  of 
the  place  where  they  are  made,  or  by  the  lex  domicilii^  at  the 
option  of  the  parties. 

The  Prussian  Code®  gives  the  same  option,  with  the  quali- 
fication that  the  validity  of  the  form  is  to  be  judged  accord- 
ing to  the  law  of  the  place  most  favorable  to  it,  though  with 
immovables  the  lex  rei  sitw  is  to  prevail. 

589.  So,  by  Scotch  law. — By  the  law  of  Scotland,  the  will  of 
a  domiciled  Scotchman  abroad  is  valid,  so  far  as  concerns  the 
form,  if  executed  according  to  the  lex  loci  actus. ^ 

590.  Execution  of  power  determinable  by  situs. — "Where  a  tes- 
tator has  power  to  dispose  of  personalty  in  a  particular  coun- 
try, it  is  sufficient  if  the  forms  of  such  country  are  satisfied, 

P.    Voet,    9,    e.    2,    No.    1;   Vattel,        « Dalloz  Rep.   (1843),  1st  pt.  p.  208, 

L.  ii.  eh.  8,  §  3;  Hert.  iv.  §§  23,  25;  cited    in    Orookenden    v.    Fuller,    1 

Boullenois,   i.    p.    422;    Bouhier,    ch.  Swabey  &  T.  453,  29  L.  J.  Prob.  N.  S. 

■25,  No.  61 ;  Mittermaier,  §  32,  p.  121 ;  1,  5  Jur.  N.  S.  1222,  1  L.  T.  N.  S.  70, 

Wachter,  ii.  p.  191;  Gand,  No.  579;  8  Week.  Rep.  49. 

Savigny,  p.  355;  Bar,  §  109.  To  the  ^Lacroise's  Goods,  L.  R.  2  Prob. 
«ame  eflfeet  are  decisions  of  the  Div.  94,  46  L.  J.  Prob.  N.  S.  40. 
French  courts  (Sirey,  32,  i.  p.  51),  o  Jour,  du  droit  int.  prive,  1877, 
and  of  the  German  { Striethorst,  23,  p.  149;  and  see  post,  §  681.  But  the 
p.  353).  But  it  is  at  the  testator's  French  law  requiring  that  the  wit- 
option  to  avail  himself  of  the  forms  nesses  to  wills  should  be  of  French 
either  of  the  lex  domicilii  or  the  leoc  nationality  has  been  held  not  to  in- 
loci  actus.  Either  will  suffice.  Bar,  validate  wills  where  the  witness  was 
i  109;  Fiore,  §§  404,  406.  For  refer-  honestly  believed  by  the  parties  to 
ences  to  French  law,  see  Dupuy  v.  be  a  Frenchman,  being  generally  sup- 
Wurtu,  53  N.  Y.  556.  As  to  locus  posed  to  be  such.  Jour,  du  droit  int. 
regit  actum,  see  post,  §§  646  et  seq.  privg,  1875,  p.  193. 

iCroohenden  v.  Fuller,   1   Swabey       ^  Prel.  art.  9. 
■k  T.  442,  29  L.  J.  Prob.  N.  S.  1,  5        8  §  114. 

Jur.  N.  S.  1222,  1  L.  T.  N.  S.  70,  8        Wnslow  v.  Gannon,  2  Swabey  &  T. 

Week.  Rep.  49;  Laneuville  v.  Ander-  136,  30  L.  J.  Prob.  N.  S.  165,  4  L  T 

Json,  2  Swabey  &  T.  24,  30  L.  J.  Prob.  N.  S.  217;  Phil.  iv.  Adden.  p.  1 
N.  S.  2S,  6  Jur.  N.  S.  1260,  3  L.  T. 
N.  S.  304,  9  Week.  Rep.  74. 
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though  that  of  the  testator's  domicil  are  not  observed.^  On 
the  other  hand,  it  has  been  held,  when  the  power  is  in  subor- 
dination to  a  trust  established  in  a  particular  country,  that 
unless  the  forms  of  the  lex  situs  are  complied  with,  the  exe- 
cution of  the  power  will  not  be  sustained  by  the  judex  situs.^ 

590a.  Power  of  appointment,  generally. — The  general  ques- 
tion as  to  the  governing  law  with  respect  to  the  exercise  of  a 
power  of  appointment  presents  three  different  aspects,  which 
should  be  clearly  distinguished  in  the  discussion  of  the  subject; 
nam.ely  (1)  the  formal  validity  of  the  testamentary  instrument 
executed  by  the  donee,  which  is  relied  upon  as  an  exercise  of  the 
power;  (2)  the  sufficiency  of  the  donee's  will  as  an  exercise 
of  the  power,  assuming  its  formal  validity;  (3)  the  essential 
validity  of  the  disposition  of  the  property  made  by  the  donee's 
will,  assuming  its  formal  validity  and  its  sufficieaacy  in  other 
respects  as  an  exercise  of  the  power. 

With  respect  to  the  first  question:  The  donor  of  the  power 
may,  by  the  express  terms  of  the  instrument  creating  the  same,, 
prescribe  the  form  and  manner  in  which  the  instrument  exer- 
cising it  must  be  executed;  and,  if  he  does,  compliance  with 
such  direction  is  necessary,  and  is  doubtless  sufficient.^     Gen- 

iTatnall  v.   Hanhey,  2  Moore,   P.   erty   situated   in   England,   made  im 

C.  C.  342.     See  post,  §§  597-599;   1   pursuance  of  the  power  of  appoint- 

Redf.  Wills,  410.  ment    and    executed    in    compliance 

iBinqham's  Appeal,  64  Pa.  346.  .  . 

"  ff      '  with  the  requisites  of  the  power,  is 

1 A  power  of  appointment  which,  entitled  to  probate,  though  not  ex- 

by    the    terms    of    the    instrument  ecuted  according  to  the  testamentary 

creating  It,  is  to  be  exercised  by  a  law  of  the  domicil  of  the  party  mak- 

will  executed  in  the  presence  of  and  ing  it.    Alexander's  Goods,  6  Jur.  N. 

attested  to  by  two  or  more  credible  S.  354,  29  L.  J.  Prob.  N.  S.  93,  2  L. 

witnesses,  cannot  be  exercised  by  a  T.  N.  S.  56,  8  Week.  Rep.  451;  Tat- 

will   not  so  witnessed  and  attested,  nail  v.  Eankey,   2  Moore,   P.   C.   C. 

although    executed    in    the    manner  342. 

prescribed  by  the  law  of  the  donee's       In    Olivet   v.    WUtworth,   82   Md. 

domicil.     Barretto  v.   Young    [1900]  258,    33    Atl.    723,    however,    it    was 

2  Ch.   339,  69  L.  J.  Ch.  N.   S.  605,  held  that  a  holographic  will,  valid 

83  L.  T.  N.  S.  154.  by  the  law  of  the  place  where  ex- 

A  will  disposing  of  personal  prop-  ecuted,   though  not  executed  in  the 
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erally,  however,  the  instrument  creating  the  power  contains  no 
express  direction  in  this  respect;  and,  in  such  case,  it  seems 
that  the  formal  validity  of  the  donee's  will,  even  for  the  pur- 
poses of  its  effect  as  an  exercise  of  the  power  of  appointment 
over  personal  property,  is,  in  general,  to  be  determined  by 
the  law  of  the  donee's  domicil,  and  not  by  the  law  of  the 
donor's  domicil.  At  least,  it  is  established  by  the  weight  of 
authority  that  the  donee's  will  is  sufficient  in  this  respect  if  it 
conforms  to  the  law  of  the  donee's  domicil,  though  not  to  that  of 
the  donor's  domicil.^     A  number  of  English  cases,  however, 

presence  of  two  witnesses,  was  suffi-  such  person  as  her  daughter  might 
cient  as  an  exercise  of  the  power  of  appoint  "hy  her  last  will  and  testa- 
appointment  reserved  in  a  deed  of  ment  duly  executed,"  that  the  will 
trust  executed  by  the  testatrix,  di-  of  the  donee  should  be  executed  in 
recting  the  trustees  after  her  death  the  manner  required  by  the  law  of 
to  convey  and  assign  the  property  to  South  Carolina  (the  donor's  domi- 
such  persons  as  she  might,  "by  last  cil),  and  that  execution  in  the  man- 
will  and  testament,  or  by  instrument  ner  prescribed  by  the  law  of  North 
in  the  nature  of  a,  will  executed  in  Carolina  (the  domicil  of  the  donee 
the  presence  of  two  witnesses,"  ap-  at  the  time  of  the  execution  of  both 
point.  The  decision  is  upon  the  wills)  was  not  sufficient,  either  with 
ground  that  the  requirement  as  to  respect  to  the  real  or  the  personal 
execution  in  the  presence  of  two  wit-  property.  Simpson,  Ch.  J.,  dissented 
nesses  only  applied  to  instruments  upon  the  ground  that,  in  view  of  the 
in  the  nature  of  a  will,  and  not  to  circumstances,  and  especially  the  cir- 
ii  will.  cumstance  that  the  donee  was  domi- 

^Wwrd  V.  Stanard,  82  App.  Div.  ciled  in  North  Carolina,  the  fair 
386,  81  N.  Y.  Supp.  906;  D'Huart  v.  presumption  was  that  the  donor  had 
Harkness,  34  Beav.  324,  5  New  Re-  reference  to  the  law  of  that  state  in 
ports,  440,  34  L.  J.  Ch.  N.  S.  311,  requiring  that  the  will  be  "duly 
11  Jur.  N.  S.  633,  13  Week.  Rep.  executed."  This  case  was  taken  to 
613;  Be  Price  [1900]  1  Ch.  442,  69  the  United  States  Supreme  Court 
L.  J.  Ch.  N.  S.  225,  82  L.  T.  N.  S.  upon  writ  of  error,  but  the  writ  was 
79,  48  Week.  Rep.  373.  dismissed    (134  U.  S.  607,  33  L.  ed. 

The  majority  of  the  court,  in  1036,  10  Sup.  Ct.  Rep.  606)  without 
Blount  V.  Walker,  28  S.  C.  545,  6  S.  passing  upon  the  question  as  to  the 
E.  558,  however,  held  that  it  was  validity  of  the  exercise  of  the  power, 
esseptial  to  the  valid  exercise  of  a  upon  the  ground  that  the  decision 
power  under  a  will  executed  by  a  of  the  South  Carolina  court  did  not 
person  domiciled  in  South  Carolina,  involve  a  refusal  to  give  full  faith 
giving  her  estate,  real  and  personal,  and  credit  to  the  judgment  of  pro- 
in  South  Carolina,  in  remainder,  to  bate  of  the  court  of  North  Carolina, 
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while  concediBg,  or  at  least  not  denying,  this  proposition  as 
applied  to  a  donee  who  was  not  a  British  subject,  deny  the 
converse  proposition,  and  hold  that  the  will  is  sufficient  in  this 
respect  if  it  conforms  to  the  law  of  the  donor's  domicil,  though 
not  to  that  of  the  donee's  domicil.^     And  it  is  intimated  in  a 

and  was  therefore  binding  upon  the  642,  67  L.  J.  Ch.  N.  S.  363,  78  L.  T. 
Supreme  Court.  N.  S.  518,  46  Week.  Rep.  507,  is  to 

The  English  cases  make  an  excep-  the  same  effect,  ajid  expressly  dis- 
tion  to  the  rule  stated  in  the  text  tinguishes  the  Kirwan  Case  from  the 
in  case  of  a,  will  of  a  donee  that  D'Huart  Case  previously  cited,  34 
owes  its  admissibility  to  probate  in  Beav.  324,  5  New  Reports,  440,  34 
England  to  Lord  Kingsdown's  act  L.  J.  Ch.  N.  S.  311,  11  Jur.  N.  S. 
(24  &  25  Vict.  chap.  114,  §  1)  which,  633,  13  Week.  Rep.  513,  upon  the 
without  referring  in  any  way  to  the  ground  that  the  validity  in  England 
negative  provision  of  the  wills  act  of  the  will  in  the  former  case  de- 
(1  Vict.  chap.  26,  §§  9,  10),  that  no  pended  upon  Lord  Kingsdown's  act, 
appointment  made  by  will  in  the  while  the  validity  of  the  will  in  the 
exercise  of  a  power  shall  be  valid,  latter  did  not  depend  upon  that  act, 
unless  executed  in  the  presence  of,  the  donee  in  the  latter  case  not  being 
and  attested  by,  two  witnesses, — pro-  a  British  subject.  In  the  cases  cited 
vides  generally  that  a  will  of  per-  at  the  beginning  of  the  note,  the 
sonal  property,  made  out  of  the  donees  were  not  British  subjects,  and 
United  Kingdom  by  a  British  sub-  the  validity  of  their  wills,  therefore, 
ject  wherever  domiciled,  shall  be  did  not  depend  upon  Lord  Kings- 
held  to  be  well  executed  for  the  pur-  down's  act,  but  upon  the  general  rule 
pose  of  being  admitted  in  England  of  international  law  that  the  formal 
to  probate,  if  executed  according  to  validity  of  a  will  of  personal  prop- 
the  forms  required  by  the  law  of  the  erty  is  to  be  determined  by  the  law 
place  where  it  was  made,  or  where  of  the  testator's  domicil.  The  rule 
the  person  making  it  was  then  domi-  of  the  text  was  therefore  applied, 
oiled.  See  further,  as  to  the  distinction  be- 

Thus,  in  Re  Kirwan,  L.  R.  25  Ch.  tween  English  cases,  the  opinion  in 
Div.  373,  it  was  held  that  an  un-  Be  Price  [1900]  1  Ch.  442,  69  L.  J. 
attested  codicil,  made  in  France  by  Ch.  N.  S.  225,  82  L.  T.  N.  S.  79,  48 
the  donee  of  a  power  who  was  domi-  Week.  Rep.  373. 
ciled  there,  but  who  was  a  British  SHallyburton's  Goods,  L.  R.  1 
subject,  not  attested  as  required  by  Prob.  &  Div.  90,  35  L.  J.  Prob.  N. 
the  provisions  of  the  wills  act  above  S.  122,  12  Jur.  N.  S.  416,  14  L.  T. 
referred  to,  was  not  a,  valid  exercise  N.  S.  136,  while  expressing  a,  doubt 
of  the  power,  though  valid  by  the  as  to  the  correctness  of  the  decision, 
law  of  France,  and  admitted  to  pro-  held,  upon  the  authority  of  Alex- 
bate  in  England  by  virtue  of  Lord  ander's  Goods,  29  L.  J.  Prob.  N.  S. 
Kingsdown's  act.  93,  6  Jur.  N.  S.  345,  2  L.  T.  N.  S. 

Hummel  v.  Hummel  [1898]   1  Ch.   56,   8   Week.   Rep.   451,   that  a   will 
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Massachusetts  ease  that  the  execution  of  the  donee's  will  in 
the  form  prescribed  by  the  law  of  either  domicil  will  prob- 
ably be  sufficient.  *  Notwithstanding  the  general  principle  that 
the  lex  rei  sitce  governs  the  formal  validity  of  a  will  of  real 
property,  it  is  not  entirely  clear  that  the  law  of  the  donee's 
domicil  will  not  govern  with  respect  to  the  formal  validity  of 
his  will,  even  for  the  purpose  of  its  effect  as  an  exercise  of  a 
power  over  real  property.  As  subsequently  shown,  the  theory 
is  that  the  instrument  creating  the  power  is  the  controlling 
instrument  in  the  disposition  of  the  property,  and  that  the 
donee's  will  is  a  mere  instrument  or  agency  in  the  accom- 
plishment of  that  purpose;  and  if  the  instrument  creating  the 
power  is  executed  in  the  manner  required  by  the  lex  rei  sitae, 
it  may  be  that  the  instrument  executed  by  the  donee,  as  a  mere 

made  in  Scotland  in  the  English  The  same  will  came  before  the 
form  by  a  married  woman  domiciled  Chancery  Division  in  Pouey  v.  Horn- 
in  Scotland,  purporting  to  be  made  dern  [1900]  1  Oh.  492,  69  L.  J.  Ch. 
under  a  power  disposing  of  personal  N.  S.  231,  82  L.  T.  N.  S.  51.  This 
property  in  England,  was  entitled  to  court  did  not  pass  upon  the  question 
probate,  although  not  valid  accord-  as  to  the  formal  validity  of  the  will, 
ing  to  the  law  of  Scotland.  holding   that   the   grant   of   probate 

In  Huber's   Goods    [1896]    P.   209,   was   conclusive  that  the  instrument 
75  L.  T.  N.   S.  453,  65  L.  J.  Prob.   proved  was  the  will  of  the  testatrix, 
N.  S.  119,  the  probate  court  granted  though  not  conclusive  as  to  its  con- 
administration    with    the    will    an-   struction,  or  the  rights  in  the  prop- 
nexed,   upon   a   will    executed   by   a  erty  disposed  of  by  it. 
person  domiciled  in  France  purport-       iSemall  v.  Wilmer,  132  Mass.  131. 
ing  to  exercise  a  power  of  appoint-   This  statement  was  obiter,  however, 
ment  conferred  by  an  English  will,  as  the  question  in  the  case  related  to 
notwithstanding  that  the  will,  though  the   effect   of   a   general   devise   and 
executed   in   the   English   form    and  bequest   in   the    donee's   will    as    an 
according   to   the   English   law,   was  exercise   of   the   power,    and   not   to 
not  executed  in  the  form  required  by  the  question  of  the  formal  validity 
the  law  of  France,  and  would  be  in-   of  the  donee's  will.     The  case,  how- 
valid  by   the   law   of   that   country,   ever,  is  important  in  this  connection. 
The   president   of   the   probate   divi-   since  it  observes  the  distinction  be- 
sion,   who   wrote   the    opinion,    felt  tween  the  two  questions, 
constrained    by    the    previous    deci- 
sions, but  intimated  that  he  regarded 
those  decisions  as  erroneous. 
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■Step  in  the  disposition  initiated  by  the  instrument  creating  the 
power,  -will  be  sufficient  if  executed  in  the  manner  necessary 
to  characterize  it  as  the  donee's  "will,"  *.  e.,  if  executed  in 
the  manner  prescribed  by  the  law  of  the  donee's  domicil  for 
the  execution  of  wills.  This  question,  however,  does  not  seem 
sto  have  been  settled.' 

With  respect  to  the  second  aspect  of  the  question:  If  the 
power  is  a  general  one,  and  the  instrument  creating  it  does  not 
•expressly  dictate  the  terms  in  which  a  will  exercising  it  must 
be  expressed,  and  the  donee's  will,  by  its  terms,  manifests  a 
■<!lear  intention  to  execute  the  power,  no  conflict  of  laws  arises. 
When,  however,  the  donee's  will  is  not  explicit  upon  this  point, 
but  contains  a  general  devise  or  bequest,  which  according  to  the 
rule  prevailing  at  the  domicil  of  one  of  the  parties  would  con- 
istitute  an  exercise  of  the  power,  but  by  the  law  of  the  dom- 
icil of  the  other  would  not  be  sufficient  for  that  purpose,  it 
becomes  necessary  to  determine  which  law  is  to  govern,  at 
least  if  the  power  concerns  personal  property.  The  question 
-is  to  be  determined  by  reference  to  the  presumed  intention  of 

5  The  dissenting  opinion  in  Blount  upon  the  fact  that  the  situs  of  the 

V.  yfalker,  28  S.  C.  545,  6  S.  E.  558,  property  was  in  South  Carolina,  but 

swpra,,   note   2,   apparently  took  the  apparently  did  not  regard  that  fact 

view  that  the  execution  of  the  will  as   conclusive,  even  with  respect  to 

in  the  manner  required  by  the  law  real  property  in  that  state;  but  put 

■  of  North  Carolina  (the  donee's  dom-  the  decision  upon  the  ground  that 
icil)  was  a  suiEcient  exercise  of  the  the  donor,  in  effect,  directed  that  the 
power,  not  only  with  respect  to  the  donee's  will  should  be  executed  in 
personal  property,  but  also  with  re-  the  manner  required  by  the  law  of 
spect    to    real    property    in    South  the  former's  domicil. 

Carolina.     In  reply  to  the  argument  It  is  said  in  Ward  v.  Stanard,  82 

that   real   estate   can   only   pass   ac-  App.  Div.  386,  81   N.  Y.  Supp.  906, 

■  cording  to  the  lesc  rei  sitce,  the  opin-  that,  if  the  subject  of  the  power  had 
ion    says    that   that   would   be   con-  been   real  estate  in   New  York,  the 

■  elusive  if  the  appointee  vmder  the  donee's  will,  although  he  was  domi- 
power  depended  upon  the  will  of  the  ciled    in    Virginia,    must   have   been 

•  donee,   but  that  his  right  depended   executed  as  required  by  the  law  of 
upon    the   will    of   the   donor.      The   New  York;  but  the  point  is  obiter. 
■rmajority    opinion     relied,    in     part. 
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one  or  the  other  of  the  parties,  since  any  rule  as  to  the  effect 
of  a  general  devise  or  bequest  in  this  respect  is  but  a  rule  of 
construction;  in  other  words  a  rule  for  ascertaining  the  inten- 
tion. But  whether  it  is  the  presumed  intention  of  the  donor 
or  that  of  the  donee  that  is  to  be  consulted  is  a  question  of  con- 
siderable difficulty.  The  weight  of  authority  in  the  United 
States,  however,  applies  the  rule  prevailing  at  the  donor's 
domicil,  rather  than  that  prevailing  at  the  donee's  domicil,  and 
accordingly  declares  that  a  general  devise  or  bequest  in  the  do- 
nee's will  constitutes  an  exercise  of  the  power  if  it  would  have 
that  effect  by  the  law  of  the  donor's  domicil,  though  it  would 
not  by  the  law  of  the  donee's  domicil;®  and,  conversely,  that 
such  a  devise  or  bequest  will  not  exercise  the  power  if  it  would 
not  have  that  effect  by  the  law  of  the  donor's  domicil,  though 
it  would  by  the  law  of  the  donee's  domicil.^  In  some  of  the 
cases  that  support  this  view  it  appeared  that  the  situs  of  the 
property  which  was  the  subject  of  the  power  was  identical 
with  the  domicil  of  the  donor,  and  considerable  stress  is  laid 
upon  that  circumstance,  but  it  does  not  appear  to  have  con- 
trolled the  decisions.* 

^Sewall  V.  Wilmer,  132  Mass.  131;  of  real   and   personal  property  held 

A.ubert's  Appeal,  109  Pa.  447,  1  Atl.  in  trust  in  Massachusetts,  it  having 

336.     But  see  infra,  note  12.  that  effect  by  the  law  of  Massaehu- 

iLane  v.  Lane   (Del.)   64  L.  R.  A.  setts  where  the  donor  was  domiciled, 

849,    and   note,    55   Atl.    184;    Bing-  though  not  by  the  law  of  Maryland 

ham's  Appeal,  64  Pa.  345;  Cotting  v.  where  the  donee  was  domiciled,  said 

De  Sartiges,  17  R.  I.  668,  16  L.  R.  A.  it     was     unnecessary     to     consider 

367,  24  Atl.  530.     The  last  case  held  if  the  donee's  will  had  been  a  suffi- 

that  the  rule  in  Rhode  Island,   the  cient  exercise  of  the  power  by  the 

domicil  of  the  donor,  would  prevail  law  of  Maryland,  and  insufficient  by 

over  the  contrary  rule  in  England,  the  law  of  Massachusetts,  which  law 

where  the  donee's  will  was  made,  and  would  have  prevailed, 
of  New  York  where  the  donee  was        s  Xhis  is  true  of  the  three   cases 

domiciled.  cited  in  the  last  note,  and  some  of 

Sewall  V.  Wilmer,  132  Mass.   131,  the  remarks  in  the  opinions,   taken 

which  held  that  a  general  devise  and  apart    from    the    context,    might    be 

bequest  in  the  donee's  will  was  suffi-  held   to   indicate   that   the   question 

cient  to  exercise  a  power  to  dispose  turns   upon   the   situs   of   the   prop- 

VoL.  II.  CoNFL.  OF  Laws — 83. 
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The  doctrine  which  refers  the  question  to  the  law  of  the 
donor's  domicil  logically  follows  from  the  acceptance  of  the  in- 
tention of  the  donor,  rather  than  that  of  the  donee,  as  the  cri- 
terion of  the  execution  of  the  power,*  though  one  of  the  cases 
which  supports  and  applies  the  doctrine  states  that  the-^ 
intention  of  the  donee  is  the  criterion.  ■'■ "  The  acceptance  of 
the  intention  of  the  donor  as  the  criterion  rests  upon  the  the- 
ory that  the  donor's  will  is  the  controlling  instrument  in  the 
disposition  of  the  property,  and  that  the  donee  is  a  mere  in- 
strument or  agency  in  the  accomplishment  of  that  end.-^^ 

This  theory  is  clearly  sound,  and  has  an  undoubted  applica- 
tion to  the  question  next  to  be  considered,  namely,  the  essential 

erty;    but  it  is   apparent,   from  the  England,   or  any  other  place  where 

opinions  as  a  whole,  that  the  deci-  the  donee  of  the  power  might  hap- 

sions    were     really    put    upon    the  pen  to  live.     It  is  not  the   fact  of 

ground  that  the  law  of  the  donor's  Mrs.     Bourne's     ownership     of     the 

domicil  prevails  in  this  respect,  and  property  which  points  to  the  law  of 

the    situs   of    the   property    in   that  this  state  as  the  criterion,  but  the 

jurisdiction  was  merely  regarded  as  fact  that  her  will  is  the  controlling 

an  additional  circumstance  requiring  instrument  in  the  disposition  of  the 

the  application  of  that  law.  property." 

^Cotting  v.  De  Sartiges,  17  R.  I.        ^OBingham's  Appeal^  64  Pa.  345. 
668,   16  L.   R.   A.   367,   24  Atl.   530,       n  See  Gotting  v.  De  Sartiges,  17 

expressly  bases  the  doctrine  upon  the  R.  I.  668,   16  L.  R.  A.  367,  24  Atl. 

donor's   intention   as    the     criterion.  530. 

It  says:  "The  question  is  not  what  So,  in  Tatnall  v.  HcmTcey,  2  Moore, 
intent  is  to  be  imputed  to  the  will  P.  C.  C.  342,  it  was  stated  that  the 
ot  Mr.  Rice  [the  donee],  but  what  principle  which  governs  the  eonsti- 
intent  is  to  be  imputed  to  the  will  tution  of  powers  and  their  very  na- 
of  Mrs.  Bourne  [the  donor].  She  ture  is  that  whatever  is  given  by  the 
authorized  a  disposition  of  her  prop-  donor  of  a  power,  in  execution  of 
erty  by  an  appointment,  and  it  is  that  power,  passes  to  the  appointee 
under  her  will  that  the  question  or  the  party  in  whose  favor  the 
arises  whether  an  appointment  has  power  is  executed  by  the  donor,  but 
been  made.  Her  will  is  to  be  ad-  is  conveyed,  not  by  force  of  the  ap- 
judged  by  the  law  of  her  domicil.  pointment,  or  by  any  act  of  the 
So  far  as  assumptions  of  intent  may  donee,  but  by  the  act  of  the  donor 
be  made,  it  is  to  be  presumed  she  of  the  power,  by  virtue,  in  fact,  of 
intended  the  appointment  to  be  made  the  power,  and  not  of  the  appoint- 
according  to  the  law  of  her  domicil,  ment  imder  it. 
and  not  by  the  law  of  New  York  or 
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validity  of  the  disposition  which  the  donee  has  made  by  his 
attempted  exercise  of  the  power ;  but  it  seems  doubtful,  at  least, 
whether  it  is  not  misapplied  to  the  question  at  present  under 
discussion.  Conceding  that  the  donee  is  a  mere  instrument 
or  agent  in  effecting  a  disposition  of  the  donor's  property, 
the  latter  necessarily  leaves  it  to  the  discretion  of  the  donee 
whether  he  shall  exercise  the  power  or  not.  The  donee's  ac- 
tual intention  in  this  respect,  at  least,  is  not  controlled  by  the 
donor;  and  it  is  not  apparent  why  the  question  ceases  to  be 
one  as  to  the  donee's  intention,  and  becomes  one  as  to  the 
donor's  intention  merely  because  the  intention  is  not  expressed 
in  terms  in  the  former's  will,  but  is  left  to  inference.  If  the 
donee's  presumed  intention  were  to  be  accepted  as  the  crite- 
rion, it  would  seem  to  follow  that  the  law  of  his  domicil,  rath- 
er than  that  of  the  donor's  domicil,  should  govern  in  determin- 
ing whether  a  general  devise  or  bequest  is  a  good  exercise  of 
the  power;  and  this  seems  to  be  the  view  taken  by  the  English 
courts  when  there  is  nothing  in  the  terms  of  the  donee's  will 
to  indicate  that  she  intended  it  to  be  governed  by  the  law  of  the 
donor's  domicil. '^^     Possibly  the  conclusion  that  the  law  of 

12  Thus  it  was  held  in  Re  D'Este  Week.  Rep.  373,  which,  under  very 
[1903]  1  Ch.  898,  72  L.  J.  Ch.  N.  S.  similar  circumstances,  held  that  such 
305,  51  Week.  Rep.  552,  88  L.  T.  N.  provision  applied,  upon  the  ground 
S.  384,  that  the  effect,  as  an  execu-  that  the  donee  in  that  case  inserted 
tion  of  a  general  power  under  an  in  her  will  a  provision  that  it  should 
English  settlement,  of  a  general  be-  be  considered  in  England  the  same 
quest  in  the  will  of  the  donee  domi-  as  in  France,  thus  in  effect  directing 
ciled  in  France,  valid  by  the  law  of  that  her  will  should  be  construed 
that  country  but  not  attested  as  re-  upon  the  principles  of  construction 
quired  by  the  English  wills  act,  was  which  would  be  applicable  to  an 
to  be  determined  by  the  law  of  English  will.  The  following  quota- 
France,  and  consequently  that  the  tion  from  the  opinion  in  the  Price 
provision  of  §  27  of  the  English  Case  supports  the  view  taken  in  the 
wills  act,  by  which  such  a  provision  later  case  as  to  the  ground  of  the 
is  sufficient  to  carry  a  power,  did  decision  in  the  Price  Case:  "I  think 
not  apply.  The  court  distinguished  that  that  [referring  to  the  provision 
Re  Price  [1900]  1  Ch.  442,  69  L.  J.  above  referred  to]  amounts  to  a 
Ch.  N.  S.  225,  82  L.  T.  N.  S.  79,  48   declaration  by  the  testatrix  that  she 
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the  donee's  domicil  governs  may  be  avoided  by  taking  the  view 
that,  though  the  donor  has  left  it  to  the  donee's  discretion 
whether  he  shall  exercise  the  power  or  not,  he  (the  donor)  shall 
be  deemed  to  have  impliedly  (as  he,  concededly,  might  have 
expressly  done)  directed  that  if  the  donee  does  not  manifest 
his  intention  by  the  express  terms  of  his  will,  the  intention  to 
be  imputed  to  him  is  that  which  the  law  of  the  donor's  domicil 
imputes  to  a  donee  under  such  circumstances. 

Assun^'ig  the  predominance  of  a  rule  prevailing  at  the 
donor's  doniicil  to  the  effect  that  a  general  bequest  in  the  do- 
nee's will  of  all  the  property  of  a  certain  species  or  class  is  a 
good  exercise  of  a  power  of  appointment  with  respect  to  prop- 
erty which  belongs  to  that  species  or  class,  the  question  whether 
the  property  which  is  the  subject  of  the  power  does  belong  to 
the  species  or  class  described  in  the  donee's  will  is  to  be  as- 
certained by  the  application  of  the  same  rules  of  construction 
to  his  will  as  if  the  property  had  been  his  own ;  in  other  words, 
by  the  rules  that  prevail  at  his  (donee's)  domicil.'-^ 

With  respect  to  the  third  aspect  of  the  question :  Assimiing 
the  formal  validity  of  the  donee's  will,  and  its  sufficiency  as  an^ 
exercise  of  the  power  of  appointment  if  the  disposition  made 
thereby  is  not  essentially  invalid,  the  question  arises  as  to  the 
law  by  which  the  essential  validity  of  the  disposition  is  to  be 

meant  the  will  to  operate  as  her  last  the  form  of  personal  estate,  but  liable 

will  in  England  as  well  as  in  France,  to  be  invested  in  land,  and  therefore, 

I  think  it  is  indicated  upon  the  face  according    to    the    language    of    the 

of  the  will  that  she  wrote  it  with  English  law,  properly  describable  as 

reference  to  the  law  of  England  as  real  estate — was  to  be  determined  by 

well  as  the  law  of  France."  the  rules  of  construction  by  which  a 

13  Thus,  in  Be  Barwum    [1894]    3  French  court  would  be  guided  in  de- 

Gh.  607,  it  was  held  that  the  ques-  termining  the  meaning  and  effect  of 

tion  whether  a  bequest  in  the  donee's  such  an  instrument,  disregarding  the 

will  of  "all  her  properties  and  chat-  difference   between   a  general   power 

tels    (tout    les    viens    et   droits   mo-  of   disposition   and   property,   which 

biliers)"  passed  property   (of  which  distinction     is     not     recognized     in 

the  donee   had  a  power   of  disposal  France, 
under   an  English  will)    existing  in 
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determined.  This  question  is  clearly  controlled  by  tlie  general 
principle,  already  alluded  to,  that  the  instrument  creating  the 
power  is  the  controlling  instrument  in  the  disposition  of  the 
property,  and  is,  therefore,  doubtless  to  be  determined  by  the 
application  of  the  same  rules  that  would  govern  if  the  disposi- 
tion had  been  made  directly  and  immediately  by  the  donor's 
will;  in  other  words,  the  essential  validity  of  the  disposition 
is,  in  general,  to  be  determined  by  the  law  of  the  donor's  dom- 
icil  if  personal  property  is  involved, '  *  and  by  the  lex  rei  sitw 
if  real  property  is  involved,  ^^  though  these  rules,  as  applied 
to  such  a  case,  are,  of  course,  subject  to  the  exceptions  else- 
where pointed  out,  that  apply  to  wills  of  real  and  personal 
property  generally. 

It  has  been  held  that  the  rule  in  England,  whereby  the  exer- 
cise of  a  general  power  of  appointment  by  the  donee  operates 
to  make  the  property  which  is  the  subject  of  the  power  a  part 
of  his  general  estate,  so  as  to  be  assets  for  creditors,  does  not 
apply  to  the  case  of  a  domiciled  Englishman,  executing  such  a 
power  of  appointment  conferred  by  a  Scotch  will,  since  the 
case  is  governed  by  the  law  of  Scotland.  ^  * 

591.  Revocation  subject  to  same  rules. — The  mode  of  revok- 
ing a  will  is  governed  by  the  same  rules  as  is  that  of  its  sol- 
emnization.-^     It  has  been  ruled  in  France,  however,  that  a 

i*Pouey  V.  Hordern   [1900]    1   Ch.  Pennsylvania   was   applied,   notwith- 

492,  69  L.  J.  Ch.  N.  S.  231,  82  L.  T.  standing  that  the  donee  was   domi- 

N".   S.  51 ;    Be  Megret    [1901]    1   Ch.  ciled  in  New  Jersey,  apparently  upon 

547,  70  L.  J.  Ch.  N.  S.  451,  84  L.  T.  the  ground  that  it  was  the   lex  rei 

N.  S.  192.  sitw,   though,   as   a   matter   of   fact, 

15  Thus,  in  Lawrence's  Estate,  136  the    donor    was    domiciled    in    that 

Pa.  354,  11  L.  R.  A.  85,  20  Am.  St.  state. 

Rep.  925,  20  Atl.  521,  where  a  pro-  isiJe  Bald,  76  L.  T.  N.  S.  462,  66 

vision  of  the  will  exercising  a  power  L.  J.  Ch.  N.  S.  524,  45  Week.  Rep. 

of  appointment  over  real  property  in  499. 
Pennsylvania  was  attacked  upon  the 

ground    that    it    violated    the    law  ^  ^^'■'  §  112;  Wharton,  Ev.  §  692. 

against     perpetuities,     the     law     of  Whether  a  will  of  real  property  is 
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valid  holograpli  will,  executed  by  an  Englishman  in  France, 
disposing  of  French  assets,  is  not  revoked  by  a  second  will, 
executed  in  England,  which  will  is  good  by  English  law,  but 
not  valid  by  French.^ 


VI.  Essential  validity  of  paeticular  peovisioit. 

591a.  Generally. — The  general  principle  that  refers  a  will 
of  personal  property  to  the  law  of  the  testator's  last  domicil 
applies,  without  qualification  or  exception, — other  than  such 
as  may  be  made  by  local  statute  or  the  public  policy  of  the 
forum — to  the  general  capacity  of  the  testator  to  make  a  will, 
and  to  the  formal  validity  of  the  will.  It  does  not,  however, 
have  an  invariable  and  unqualified  applicability  to  questions 
relating  to  the  essential  validity  of  particular  provisions  of  a 
will  disposing  of  personal  property.*  Indeed,  the  courts  have 
sometimes  gone  to  the  other  extreme,  and  declared  generally 
that  the  validity  of  a  particular  bequest  of  personal  prop- 
revoked  by  the  subsequent  birth  of  Re  Goburn,  9  Misc.  437,  30  N.  Y. 
an  heir  depends  upon  the  lex  rei  Supp.  383. 
sitw,  and  not  upon  the  law  of  the 
deceased's  domicil.  Ware  v.  Wisner,  \^^'^.^,'  No.  597. 
^„  -r-,  ,    „,n      Ti  -77     y       J.   /I  7 J       -^    Will    and    revocation,    executed 

50  Fed.  310;  Evansv^lle  Ice  &  Gold  recording  to  the  testator's  domicil 
Storage  Go.  v.  Winsor,  148  Ind.  682,  at  the  time  of  his  death,  revokes  a 
48  N.  E.  592.  will   made   under   a   former   English 

A    will    made    by    an    unmarried   domicil,  with  the  appointment  of  ex- 
^^         ^  ,  ,  ecutors  contained  in  it,  if  the  mten- 

woman  m  New  Jersey,  who  subse-  tion  that  it  should  have  that  eifect 
quently  marries  in  that  state  and  is  apparent.  CoUrell  v.  Gottrell,  L. 
afterwards  removes  to  New  York,  E--  2  Prob.  &  Div.  397,  41  L.  J.  Prob. 
where  she  dies,  is  revoked  by  the  N.  S.  57,  26  L.  T.  N.  S.  527,  20  Week, 
marriage,   under   2  N.   Y.   Rev.   Stat. 

64,  §  44,  providing  that  "a  will  i  In  Hope  v.  Brewer,  136  N.  Y. 
executed  by  an  unmarried  woman  126,  18  L.  R.  A.  458,  32  N.  E.  558, 
shall  be  deemed  revoked  by  her  sub-  the  court  said  that  the  general  rule, 
sequent  marriage,"  although  by  the  that  the  validity  of  a  disposition  of 
law  of  New  Jersey  the  subsequent  personal  property  at  the  domicil  of 
marriage  did  not  invalidate  the  will,   the  owner  is  the  test  of  its  validity 
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erty  depends  upon  the  law  of  the  doinicil  of  the  legatee  and  of 
the  government  to  which  the  fund  is,  by  the  terms  of  the  will, 
to  be  transmitted  for  administration.^  This  declaration  is 
correct  as  applied  to  the  question  of  the  legatee's  capacity,  but 
is  in  other  respects  too  sweeping.  The  governing  law  with  re- 
spect to  the  essential  validity  of  a  bequest  of  personal  property 
-depends  upon  the  nature  and  ground  of  the  attack  upon  it,  and 
the  purposes  and  object  of  the  law  sought  to  be  applied  to  it. 
In  general,  it  may  be  said  that  if  the  purpose  of  a  particular 
provision  of  the  law  of  the  testator's  domicil  is,  for  the  protec- 
tion of  his  family  and  relatives, ,  to  place  a  restraint  upon  his 
power  to  dispose  of  his  property,  it  governs  without  reference 
to  the  domicil  of  the  legatee,  or  to  the  place  where  the  fund  is 
to  be  administered.  Upon  the  other  hand,  if  its  purpose  is  to 
regulate  the  accumulation  and  holding  of  property,  it  does  not 
ordinarily  apply  when  the  legatee  is  domiciled  in,  and  the  fund 
is  to  be  remitted  to,  a  foreign  country.  The  application  of  this 
criterion  to  particular  grounds  of  attack  upon  bequests  of  per- 
sonal property  is  shown  in  the  following  sections. 

The  general  principle  that  the  validity,  construction,  force, 
and  effect  of  written  instruments  affecting  the  title  to  real 
property  depend  upon  the  law  of  the  place  where  the  property 
is  situated  is,  of  course,  applicable  to  devises  of  real  property;* 

in  other  jurisdictions,  only  requires  St.  Rep.  597,  30  N.  E.  125,  that  when 

compliance    with    forms    and    with  Judge  Allen  said,  in  Chamberlain  v. 

principles  of  law,  generally  or  uni-  Chamberlain,  that  the  validity  of  a 

versally   recognized   as    essential   to  particular     bequest     would     depend 

the  transfer  or  transmission  of  per-  upon  the  law  of  the  domicil  of  the 

sonal  property.  legatee,  he  had  reference  to  the  ca- 

^Chamberlain  v.    Chamberlain,   43  pacity  of  the  legatee  to  take. 
N.  Y.  424;  Congregational  Unitarian  3Folsom  v.  Ohio  State  University, 
<Sfoc.  V.   Hale,   29   App.  Div.   396,   51  210  111.  404,  71  N.  E.  384. 
N.  Y.  Supp.  704.     The  court  said  in  Although  real  and  personal  prop- 
Cross  V.  United  States  Trust  Co.  131  erty  are  given  by  the  same  clause  of 
N.  Y.  330,  15  L.  R.  A.  606,  27  Am.  a  will  and  upon  the  same  trust,  the 
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but  as  already*  shown  this  principle  is  not  without  exception; 
and  caution  must  therefore  be  observed  in  applying  it  to  the 
essential  validity  of  devises  of  real  property,  although,  as  a 
matter  of  fact,  most  of  the  questions  that  have  arisen  in  this 
connection  have  been  referred  to  the  lex  rei  sitce.  As  shown  in 
the  next  section  the  general  principle  does  not  apply  when  the 
real  property  is  by  the  terms  of  the  will  equitably  converted 
into  personalty. 

trust  as  to  the  real  property  may  be  upon  the  courts  of  Illinois,  the  court 
good  by  the  leao  loci  rei  sitae,  while  stated  the  general  principle  that  the 
the  trust  as  to  the  personal  property  validity,  construction,  force,  and  ef- 
is  bad  by  the  lex  domicilii,  or  vice  feet  of  all  written  instruments,  in- 
versa;  and  they  are  not  necessarily  eluding  wills,  affecting  the  title  to 
brought  into  the  same  condemnation  land,  depend  upon  the  law  of  the 
by  reason  of  their  connection  with  state  where  the  land  is  situated, 
each  other.  Knox  v.  Jones,  47  N.  Y.  without  suggesting  that  the  general 
389.  principle  is  subject  to  any  qualifica- 

See  also  post,  §  591b.  tions    or    exceptions.      Nevertheless, 

*  See  ante,  §§  276a  et  seq.  Aa  the  court  seems  to  have  assumed 
pointed  out  in  that  section,  the  that  a  provision  of  the  Ohio  stat- 
courts,  while  frequently  applying  the  ute  to  the  effect  tha^  a  devise  or  be- 
law  of  some  place  other  than  that  quest  to  an  educational  institution 
where  the  land  is  situated  to  par-  by  a  testator  leaving  a  child  or  chil- 
ticular  questions  arising  with  respect  dren  should  be  invalid  unless  made- 
to  instruments  or  contracts  relating  at  least  one  year  prior  to  the  de- 
to  land,  rarely  suggest,  when  they  cease  of  the  testator  applied  to  the 
state  the  principle  in  abstract  terms,  devise  in  question,  notwithstanding 
that  it  is  subject  to  any  qualifica-  that  the  land  which  was  the  sub- 
tions  or  exceptions.  A  striking  illus-  ject  thereof  was  in  Illinois,  and  not 
tration  of  this  is  afforded  by  the  in  Ohio.  In  other  words,  the  court 
case  of  Folsom  v.  Ohio  State  XJniver-  apparently  acted  upon  the  assump- 
sit!/, 210  111.  404,  71  N.  E.  384.  That  tion  that  the  general  principle  above 
was  an  action  brought  in  Illinois  stated  did  not  apply  to  the  validity 
by  an  educational  institution  to  re-  of  a  devise  as  affected  by  the  period 
move  a  cloud  upon  title  to  land  in  elapsing  between  the  date  of  the  exe- 
that  state  which  it  claimed  under  eution  of  the  will  and  the  death  of 
11  devise  in  the  will  of  a  testator  who  the  testator.  It  is  true  that  the  va- 
was  domiciled  in  Ohio.  In  rejecting  lidity  of  the  devise  was  upheld  in 
the  contention  that  a  decision  of  the  this  case  notwithstanding  the  Ohio- 
Ohio  court  with  reference  to  the  rev-  statute,  but  that  was  because  of  a 
ocation   of  a,  devise  was    conclusive  holding,  which  agreed  with  the  de- 
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591b.  Perpetuities;  charitable  bequests;  mortmain  acts;  lim- 
itation of  time  and  amount  of  bequests;  "spendthrift"  trust. — 
The  purpose  of  the  rule  against  perpetuities,  and  of  statutes 
restraining  the  suspension  of  the  power  of  alienation  or  abso- 
lute ownership  of  property,  is  not  primarily  to  limit  the  tes- 
tator's testamentary  capacity,  but  to  prevent  the  indefinite  with- 
drawal of  property  from  the  channels  of  commerce;  and  that 
purpose  is  local,  and  limited  to  property  that  is  within  the 
jurisdiction  and  is  to  remain  therein,  or  at  least  may  remain 
therein  conformably  to  the  will.  Hence,  the  validity  of  a  de- 
vise of  real  property,  as  affected  by  the  rule  against  perpetui- 
ties, or  the  suspension -of  the  power  of  alienation,  is  to  be  de- 
termined by  the  law  of  the  place  where  the  property  is  situated, 
and  not  by  the  law  of  the  testator's  domicil.  ^  When,  however, 
there  is  an  equitable  conversion  by  the  will,  of  the  real  prop- 
erty into  personalty,  it  is  to  be  treated  as  personalty  for  the 
purposes  in  question.^  So,  when  there  is  a  double  equitable 
conversion — which  may  be  effected  by  a  mandatory  power  to 
sell  real  property  in  one  state  and  invest  the  proceeds  in  real 
property  in  another — the   law  of  the  latter   state  upon  this 

cisiona  of  the  Ohio  courts,  that  the   to   incorporated   churches   in   Louis- 
original  invalidity  of  the  devise  was   iana  for  the  care  of  their  poor,  was 
cured  by  the  action  of  the  only  child   to  be  determined  by  the  law  of  Mis- 
of   the    testator    in    confirming    and   sissippi   ( lex  rei  sites ) . 
ratifying  the  same.  This  is  also  implied  in  Russell  v. 

iFranklin's  Succession,  7  La.  Ann.  Allen,  107  U.  S.  163,  27  L.  ed.  397, 
395;  Hobson  v.  Hale,  95  N.  Y.  588;  2  Sup.  Ct.  Rep.  327.  In  Wood  v. 
Trowbridge  v.  Metcalf,  5  App.  Div.  Paine,  66  Fed.  807,  the  law  of  the 
318,  39  N.  Y.  Supp.  241,  Affirmed  on  state  in  which  the  land  was  located 
opinion  below  in  158  N.  Y.  682,  52  and  the  testator  was  domiciled  was 
N.  E.  1126.  applied. 

WUte  V.  Keller,  15  C.  C.  A.  683,  ^Ford  v.  Ford,  70  Wis.  19,  5  Am. 
30  U.  S.  App.  275,  68  Fed.  796,  ap-  St.  Rep.  117,  33  N.  W.  188;  Re 
parently  assumed  that  the  validity  Piercy  [1895]  1  Ch.  83,  64  L.  J.  Ch. 
of  a  devise  by  a  resident  of  Louis-  N.  S.  249,  13  Reports,  106,  71  L.  T. 
iana    of   real   estate   in   Mississippi,   N.  S.  745,  43  Week.  Rep.  134. 
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subject  is  to  be  applied.*  While  the  general  principle  that  a 
■will  of  real  property  is  governed  by  the  lex  rei  sitae  is  thus 
applicable  to  devises  of  real  property  as  affected  by  the  rule 
against  perpetuities  and  the  suspension  of  the  power  of  alien- 
ation, the  correlative  principle,  that  a  will  of  personal  prop- 
erty is  governed  by  the  lex  domicilii  of  the  testator,  has  but  a 
limited  application  to  the  validity  of  a  bequest  of  personal 
property  (or  of  real  property  to  which  the  principle  of  equita- 
ble conversion  applies)  as  affected  by  such  rule.  Thus,  a  gift 
in  trust  of  personal  property,  or  of  real  property  equitably  con- 
verted into  personalty,  to  a  charity  in  a  foreign  country  where 
the  trust  is  to  be  administered,  and  by  the  law  of  which  it  is 
valid,  will  not  be  held  invalid  even  by  the  courts  of  the  tes- 
tator's domicil,  though  it  contravene  the  law  of  that  domici] 
against  perpetuities  or  the  suspension  of  the  absolute  ownership 
of  personal  property.*     While  a  court  of  the  testator's  domici] 

3  Where  real  property  of  the  testa-  380,  52  N.  Y.  Supp.  83;  Kennedy  v. 
tor  in  Michigan  is  equitably  con-  Palmer,  1  Thomp.  &  C.  581. 
verted  into  real  property  in  Mis-  Russell  v.  Allen,  107  U.  S.  163,  27 
souri  by  a  compulsory  power  con-  L.  ed.  397,  2  Sup.  Ct.  Rep.  327,  ap- 
ferred  upon  the  executors  to  sell  the  parently  referred  the  validity  of 
Michigan  land  and  invest  the  pro-  conveyances  in  trust  for  certain 
ceeds  in  real  property  in  Missouri,  charitable  purposes  to  be  carried 
the  fact  that  the  disposition  of  the  out  in  Missouri,  to  the  law  of  Mis- 
Missouri  land,  to  be  purchased  with  souri,  where  the  creator  of  the  trust 
the  proceeds  of  the  Michigan  land,  was  domiciled,  so  far  as  personal 
would  oflfend  the  Michigan  statute  property  was  concerned, 
against  the  suspension  of  alienation,  An  objection  that  the  bequest  of 
does  not  invalidate  the  same,  since  a  fund  to  be  invested  in  a  regular 
the  object  of  such  statute  is  to  pre-  Scotch  entail,  in  a  will  of  a  person 
vent  the  accumulation  of  landed  es-  domiciled  in  England,  was  void  as  a 
tates  to  be  held  in  perpetuity  in  perpetuity,  is  to  be  determined  by 
Michigan.  Ford  v.  Ford,  80  Mich,  the  law  of  Scotland,  where  the  trust 
42,  44  N.  W.  1057.  is   to  be   administered,   and   not  by 

iHope  V.  Brewer,   136  N.  Y.   120,  the    law    of    England.      Fordyce    v. 

18  L.  R.  A.  458,  32  N.  E.  558 ;  Manice  Bridges,  2  Phill.  Ch.  497,  2  Cooper, 

V.  Manice,  43  N.  Y.  303,  388;   Cham-  Ch.  326,  17  L.  J.  Ch.  N.  S.  185. 
lerlmn  v.  Chamberlain,  43  N.  Y.  424,       Wood  v.   Wood,   5   Paige,   596,   28 

432-    Eurzman    v.    Lowy,    23    Misc.  Am.  Dec.  451,  and  Bascom  v.  Alhert- 
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will  not  administer  such  a  foreign  charity,  it  will  so  far  lend 
its  aid  to  the  enforcement  of  the  same  as  to  direct  the  property 
which  is  the  subject  of  the  gift  to  be  remitted  to  the  foreign 
state  or  country  for  the  purposes  of  the  charity,  notwithstand- 
ing that  the  bequest  would  contravene  the  law  of  the  domicil.® 
A  fortiori,  the  courts  of  a  state  which  is  neither  the  domicil 
of  the  testator,  nor  the  place  where  the  trust  is  to  be  adminis- 
tered, will  remit  personal  assets  found  there  to  the  foreign  state 
or  country  for  the  purposes  of  the  trust,  though  the  same  would 
offend  its  own  law  against  perpetuities.^  Some  of  the  cases 
apparently  refer  the  validity  of  a  bequest  of  personal  property, 
as  affected  by  the  rule  against  perpetuities  or  the  suspension 
of  the  power  of  alienation  or  absolute  ownership,  to  the  law  of 
the  testator's  domicil;  but  in  most,  at  least,  of  these  cases,  it 
either  appeared  that  the  will  did  not  fix  any  definite  place,  be- 
yond the  state  or  country  of  the  testator's  domicil,  where  the 
fund  was  to  be  held  or  administered,^  or  that  the  bequest  was 

son,  34  N.  Y.  587,  have  been  over-  subject  of  the  bequest  was  in  New- 
ruled  so  far  as  they  conflict  with  Hampshire  at  the  time  the  will  was 
the  other  New  York  cases  above  executed  and  at  the  time  of  the  tes- 
cited.  tator's   death,   and   the  provision   in 

^(j^iamberloMi  v.  Chamierlain,  43  question  was  for  the  benefit  of  eer- 
N.  Y.  424,  432;  Hope  v.  Brewer,  136  tain  relatives,  and  there  appears  to 
N.  Y.  126,  18  L.  R.  A.  458,  32  N.  have  been  no  fixed  place  beyond  New 
E.  558.  '         Hampshire  where  the  fund  was  to  be 

^Despard  v.  Churchill,  52  N.  Y.  administered.  The  same  is  true  of 
192;  DeRenne's  Estate,  12  W.  N.  Mackenzie  v.  Mackenzie,  3  Misc. 
C.  94.  200,   23   N.   Y.   Supp.   270,   declaring 

7  Thus,  in  Eussey  v.  Sargent,  25  generally  that  a  will  is  to  be  con- 
Ky.  L.  P^ep.  315,  75  S.  W.  211,  where  strued  according  to  a  law  of  the  tes- 
it  is  declared  that  the  validity  of  tator's  domicil  in  regard  to  the  va- 
a  bequest  of  personal  property  which  lidity  of  a  trust  suspending  the 
is  attacked  as  a  perpetuity  is  to  be  power  of  alienation;  and  of  Newell 
determined  by  the  law  of  the  testa-  v.  Newell,  17  Miss.  756,  declaring 
tor's  domicil,  the  action  was  brought  generally  that  the  validity  of  a  be- 
in  Kentucky  for  the  construction  of  quest  of  personal  property,  as  af- 
a  will  made  by  a  person  domiciled  fected  by  remoteness,  depends  upon 
in  New  Hampshire,  and,  so  far  as  the  law  of  the  domicil  of  the  testa- 
appears,  the  property  which  was  the   trix. 
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valid  by  the  law  of  the  testator's  domicil.®  One  of  the  New 
York  cases  that  holds  the  doctrine  above  stated, — viz.,  that  the 
gift  may  be  upheld  by  the  courts  of  the  domicil,  though  invalid 
by  the  law  thereof,  if  valid  by  the  law  of  the  state  or  country 
where  the  fund  is  to  be  administered, — also  asserts  the  con- 
verse proposition,  that  a  gift  of  personal  property,  valid  by 
the  law  of  the  testator's  domicil,  to  a  charity,  or  upon  a  trust 
to  be  administered  in  a  sister  state,  will  nat  be  sustained  by 
the  courts  of  the  former  state  if  not  in  accordance  with  the  laws 
of  the  latter.®  That  would  also  seem  to  be  a  logical  deduc- 
tion from  the  following  language  used  in  another  case^"  in 
support  of  the  main  proposition:  "Our  law  with  respect  to 
the  creation  of  trusts,  the  suspension  of  the  power  of  alienation 
of  real  estate,  and  the  absolute  ownership  of  personal,  was  de- 
signed only  to  regulate  the  holding  of  property  under  our  laws 
and  in  our  state,  and  a  trust  intended  to  take  effect  in  another 
state,  or  a  foreign  country,  would  not  seem  to  be  within  either  its 
letter  or  spirit."  But  the  doctrine  is  nevertheless  established 
in  New  York  that  if  a  gift  in  trust  of  personal  property  is 
valid  by  the  law  of  the  testator's  domicil  it  will  be  upheld  by 
the  courts  of  the  state  in  which  it  is  to  be  administered,  though 
it  would  contravene  the  law  of  the  latter  state  against  perpe- 
tuities and  the  suspension  of  the  absolute  ownership  of  personal 
property.  ^^     This  position,  if  it  embodies  a  general  principle 

8  That  was  the  case  in  Whitney  v.  in  trust  which  was  valid  under  the 

Dodge,  105  Cal.  192,  38  Pae.  636.  law    of    the    testator's    domicil,    al- 

iChamberlmn   v.    Chamberlain,    43  though  the  property,  and  the  trustee, 

N.   Y.   424,   433.  and  most  of  the  beneficiaries  are  in 

^oHope  V.  Brewer,  136  N.  Y.  126,  the  state  of  New  York,  ajid  the  fund 

138,  18  L.  R.  A.  458,  463,  32  N.  B.  is  also  in  that  state.     This  was  not 

558.  a  charitable  bequest,  and  there  was 

11  Thus,  it  was   held  in   Cross  v.  no  definite  location  assigned  to  the 

United  States   Trust  Co.   131   N.   Y.  fund    except    that    the    trustee    and 

330,  15  L.  R.  A.  606,  27  Am.  St.  Rep.  beneficiaries  were  domiciled  in  New 

597,  30  N.  E.  125,  that  the  New  York  York. 

law  against  perpetuities  will  not  de-  In  Dammert  v.  Oshom,  140  N.  Y. 

feat  a  bequest  of  personal  property  30,   35  N.  E.  407,   Rehearing  denied 
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of  private  international  law,  seems  necessarily  to  involve  a 
denial  of  the  converse  proposition  above  referred  to;  since, 
upon  this  principle,  the  gift,  though  invalid  by  the  lav7  of  the 
jurisdiction  where  the  trust  is  to  be  administered,  should  be 
upheld  by  the  courts  of  that  jurisdiction  because  valid  by  the 
law  of  the  testator's  domicil,  and,  a  fortiori,  it  should  be  up- 
held by  the  courts  of  the  domicil. 

The  combined  effect  of  the  New  York  decisions  is  to  establish 
the  rule  that,  to  bring  a  bequest  of  personal  property  within 
the  ITew  York  statute  against  perpetuities  and  suspension  of 
absolute  ownership,  the  testator  must  not  only  have  been  dom- 
iciled in  that  state,  but  the  will  must  also  contemplate  that  the 
trust  shall  be  administered  there,  or  at  least  it  must  not  pro- 
vide for  its  administration  elsewhere.  ""^  ^ 

Upon  the  same  principles  that  apply  to  a  bequest  of  personal 
property  attacked  as  a  perpetuity,  a  charitable  bequest  of  per- 
sonal property  may  be  upheld  if  valid  according  to  the  law  of 
the  place  where  the  trust  is  to  be   administered,   though  it 

in  141  N.  Y.  564,  35  N.  E.  1088,  how-  flcial  interest  had  not  vested  in  the 

ever,  where  it  was  held  that  a  chari-  meantime  in  the  next  of  kin  or  lega- 

table  bequest  in  a  foreign  will,  valid  tees.      The   court,    however,   without 

under    the    laws    of    the    testator's  reference  to  the  statutes,  adopts  the 

domicil,  is  not  void  because  in  eon-  rule  above  stated. 
travention    of    the    statute    against       The  rule  is  also  adopted  and  ap- 

perpetuities      in      the      jurisdiction  plied  in  Roosevelt  v.  Porter,  36  Misc. 

where  it  is  to  take  eflFect,  the  bequest  441,  73  N.  Y.  Supp.  800. 
was   in  trust   for  the  establishment        12  Thus,  the  court,  in  Dammert  v. 

and   support   of   a,  benevolent   insti-  Osborn,   140  N.  Y.  30,  41,  35  N.  E. 

tution  in  New  York.    A  special  stat-  407,  says:     "The  trend  of  these  cases 

ute  was  enacted  in  New  York  after  is   unquestionably  towards   the   con- 

the  death  of  the  testator,  to  validate  elusion   that   our   statutes   apply   to 

this   bequest,    and   the    courts    seem  domestic   wills    that,    by    their    pro- 

to  have  been  of  the  opinion  that  the  visions,  are  to  be  executed  here.     An 

statute    operated    retrospectively    to  accumulation   to   take   effect   in   an- 

remove  the  objection  based  upon  the  other    country,    or    a    bequest    made 

suspension    of    the    absolute    owner-  there   to   take   effect   here,   was   not 

ship  of  the  property,  upon  the  the-  within  the  intention  of  the  legisla- 

ory  that,  under  the  law  of  the  tes-  ture      when     these     statutes     were 

tator's  domicil,   the   title   and   bene-  framed." 
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would  be  invalid  according  to  the  law  of  the  testator's  domicil 
because  of  indefiniteness  of  objects  or  beneficiaries/^  or  be- 
cause the  purpose  designated  is  not  the  subject  of  a  valid  char- 
itable bequest.^*  It  is  not  apparent  why  the  same  principle 
should  not  be  applied  when  a  charitable  bequest  is  attacked  for 
want  of  a  competent  trustee,  though  the  contrary  has  been 
held.^^      The  question,  however,   whether    the    trustee   desig- 

isffope  V.  Brewer,  136  N.  Y.  126,  trust  for  certain  charitable  purposes 
18  L.  R.  A.  458,  32  N.  E.  558;  to  a  town  or  village  in  another  state 
Manice  v.  Manice,  43  N.  Y.  303;  cannot  be  upheld  in  New  York  if 
Cham.berlain  v.  Chamberlain,  43  N.  such  town  or  village  is  not  compe- 
Y.  424;  Congregational  Unitarian  tent  under  the  laws  of  such  other 
Soc.  V.  Hale,  29  App.  Div.  396,  51  N.  state  to  act  as  a  trustee,  although 
Y.  Supp.  704;  Mount  v.  Tuttle,  40  by  those  laws  the  courts  of  that 
Misc.  456,  82  N.  Y.  Supp.  655.  state   could   effectuate  the   intention 

Handley  v.  Palmer,  91  Fed.  948,  of  the  testatrix  by  appointing  a  com- 
infra,  note  15,  seems  to  have  as-  petent  trustee  to  administer  the 
sumed  that  such  question  was  to  be   trust. 

referred  to  the  law  of  the  testator's  In  Handley  v.  Palmer,  91  Fed.  948, 
domicil,  though  it  does  not  appear  involving  a  bequest  In  a  Pennsylva- 
that  the  law  of  such  domicil  was  nia  will  to  »  city  in  Virginia  for 
different  from  that  of  the  place  charitable  purposes,  the  court  said 
where  the  trust  was  to  be  adminis-  that,  even  if  the  city  were  not  com- 
tered.  petent  to  execute  the  trust,  it  was 

In  Jones  v.  Habersham,  107  U.  S.  the  rule  at  common  law  and  in  Penn- 
174,  27  L.  ed.  401,  2  Sup.  Ct.  Rep.  sylvania  that  a  charitable  gift  is  not 
336,  where  a  charitable  bequest  was  to  fail  for  want  of  a  trustee,  thus 
attacked  upon  the  ground  that  it  implying  that  the  law  of  Pennsyl- 
was  indefinite  and  luieertain,  the  vania  ( the  testator's  domicil ) , 
court  said  that  the  validity  of  such  rather  than  the  law  of  Virginia 
bequest,  as  against  the  next  of  kin,  (where  the  trust  was  to  be  admin- 
depends  upon  the  law  of  the  state  istered),  would  govern  upon  this 
in  which  the  testatrix  had  her  domi-  point,  though  it  does  not  appear  that 
cil;  but  in  this  case  the  testatrix  the  rule  was  different  in  Virginia, 
was  domiciled  in  Georgia,  and  the  The  value  of  this  case  as  a  prece- 
objects  of  the  bequest  were  in  that  dent  is  greatly  weakened  by  the  as- 
state,  sumption,  which  is  contrary  to  the 

UDoty  v.  Hendria>i  16  N.  Y.  Supp.  rule  as  shown  in  the  text,  that  all 
284.  questions  relating  to  a  charitable  be- 

15  Thus,  it  is  held  in  Re  Sturges,  quest  are  to  be  referred  to  the  law 
28   Misc.   110,   59   N.   Y.   Supp.   783,  of  the  testator's  domicil. 
Affirmed  in  48  App.  Div.  624,  62  N.       A   charitable   bequest   in   trust  by 
Y.    Supp.    1148,    that    a   bequest    in  a    resident    of    Massachusetts,    to    a 
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nated  is  competent  is,  both  upon  principle  and  authority,  to 
be  referred  to  the  law  of  the  trustee's  domicil  and  of  the  place 
where  the  trust  is  to  be  administered,  and  not  to  the  law  of  the 
testator's  domicil.^® 

The  policy  of  mortmain  acts  generally  is  the  protection  of 
the  people  of  the  sovereignty  by  which  they  are  enacted  against 
the  accumulation  of  property  in  perpetuity  by  ecclesiastical  or 
other  corporations,  and  does  not  apply  to  gifts,  by  residents,  of 
personal  property  to  foreign  corporations.^'^  But  a  devise 
of  land  to  a  foreign  corporation  which  already  holds  property 
to  the  full  amount  allowed  by  the  law  of  its  domicil  is  inval- 

town  in  New  York,  is  not  void  be-  upon  the  law  of  Massachusetts, 
cause  the  town,  at  the  time  the  be-  Congregational  Unitarian  Soo.  v. 
quest  is  made,  is  incapable  under  Hale,  29  App.  Div.  396,  51  N.  Y. 
the  laws  of  New  York  of  taking  a  Supp.  704.  So,  the  competency  of  a 
trust;  and  the  fund  may  be  ordered  municipality,  or  municipal  authori- 
to  be  paid  over  to  the  town  upon  its  ties,  in  another  state  or  country,  to 
being  enabled,  upon  a  subsequent  act  accept  and  administer  a  charitable 
of  the  legislature  of  New  York,  to  bequest  is  to  be  determined  by  the 
administer  the  trust  according  to  the  law  of  that  state  or  country,  and 
law.  Fellows  v.  Miner,  119  Mass.  not  by  the  law  of  testator's  domicil. 
541.  Sickles  v.  New  Orleans,  26  C.  C.  A. 

The  court  said  that,  if  the  tes-  204,  52  U.  S.  App.  147,  80  Fed.  868; 
tator  had  been  domiciled  in  New  Re  Buss,  126  N.  Y.  537,  12  L.  R.  A. 
Y'ork,  the  bequest  would  apparently  620,  27  N.  E.  784;  Hope  v.  Brewer, 
be  held  ineffectual  and  void  by  the  136  N.  Y.  126,  18  L.  R.  A.  458,  32 
courts  of  New  York,  because  the  N.  E.  558;  Re  Sturges,  28  Misc.  110, 
statutes  of  that  state  had  been  con-  59  N.  Y.  Supp.  783,  AfSrmed  in  48 
strued  to  repeal  the  old  law  of  App.  Div.  624,  62  N.  Y.  Supp.  1148. 
charitable  uses,  and  to  prohibit  any  But  see  Handley  v.  Palmer,  91 
corporation  to  take  a.  charitable  be-  Fed.  948,  supra,  note  15. 
quest  without  express  authority  of  •  I'Fowsowt  v.  Roberts,  3  Md.  119. 
the  legislature;  but  the  court  said  The  mere  fact  that  a  trustee  is  a 
that,  as  the  testator's  domicil  was  Pennsylvania  corporation  does  not 
in  Massachusetts,  the  validity  of  the  subject  a  trust  of  personal  property, 
bequest  was  to  be  determined  by  the  created  by  a  deed  of  trust,  to  the 
law  of  that  state.  Pennsylvania  statute  concerning  ac- 

16  Thus,  the  capacity  of  an  unin-  cumulations,  where  the  trust  is 
corporated  religious  society  in  valid  by  the  law  of  the  state  where 
Massachusetts  to  take  a  charitable  it  was  executed  and  where  the  grant- 
bequest  under  the  will  of  a  testa-  or  was  domiciled,  and  also  by  the 
tor  domiciled  in  New  York  depends   law   of   the   place    where    the    bene- 
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id.  ^®  A  statute  which  limits  the  proportion  of  the  estate  that 
may  be  bequeathed  to  benevolent  or  religious  societies,  by  a 
person  leaving  near  relatives,  is  unlike  a  mortmain  act  in 
that  it  operates  upon  the  capacity  of  the  testator  to  give,  and 
not  upon  the  capacity  of  the  beneficiary  to  take.-'^  Such  a 
statute  enacted  at  the  domicil  of  the  testator,  therefore,  applies, 
though  the  bequest  be  to  a  foreign  beneficiary.^**  Upon  the 
other  hand,  such  a  statute  enacted  at  the  domicil  of  the  bene- 
ficiary does  not  apply  to  a  bequest  made  by  a  testator  dom- 
iciled elsewhere.  ^  ^  Statutes  fixing  a  minimum  period  of  time 
before  the  death  of  the  testator,  within  which  a  valid  devise 
or  bequest  for  charitable  or  benevolent  purposes  may  be  made, 
would  seem  to  have  the  same  object  as  those  limiting  the  pro- 
portion of  the  estate  that  may  be  given  for  such  purposes,  and 
therefore  be  subject  to  the  same  rules  that  apply  to  the  lat- 
ter ;  and  the  English  authorities  support  this  view,  holding  that 

ficiary  was  domiciled.     Fowler's  Ap-  in  the  West  Indies,  is  void  by  the 

peal,  125  Pa.  388,  17  Atl.  431.     The  English  statute  of  mortmain,  it  not 

court    said    that    the    Pennsylvania  appearing    from    the    will    that   the 

act  was   only  intended  to  ■  apply  to  testator   intended   that  the   trustees 

citizens    of    the    state,    and    that    a  should  have  the  option  to  purchase 

trust  intended  to  take  effect  beyond  lands    in    Scotland.     Atty.    Gen.   v. 

the  state  could  not  be  affected  by  it.  Mill,  2  Dow  &  C.  393. 

A  charitable  legacy  in  an  English  is  A  devise  of  land  in  Texas  to  a 

will,  void  according  to  the  English  New  York  corporation  which  already 

statute    of    mortmain,    is    good   and  holds   property  to   the  full   amount 

payable  in  England  if  for  a  charity  allowed  by  the  laws   of  New  York 

in  Scotland.     Fordyce  v.  Bridges,  2  vests   no   title  in   such   corporation. 

Phill.  Ch.  497,  2  Cooper,  Ch.  326,  17  Eouse  of  Mercy  v.  Davidson,  90  Tex. 

L.  J.  Ch.  N.  S.  185.  529,  39  S.  W.  924. 

A  bequest  in  a  will  made  in  Eng-  T-^ Amherst    College   v.    Bitch,    151 

land  in  the  English  form,  by  a  na-  N.  Y.  282,  333,  37  L.  R.  A.  305,  45 

tive  of  Scotland  residing  in  England,  N.  E.  876. 

of  the  residue  of  real  and  personal  ^oBcott  v.  Ives,  22  Misc.  749,  51  N. 

estate,  to  trustees,  to  be  laid  out  in  Y.  Supp.  49. 

the  purchase  of  lands   for   a   charit-  ilWhite  v.  Eowwrd,  38  Conn.  342; 

able  purpose  in  Scotland,  where  two  Grum  v.  Bliss,  47  Conn.  592;  Bealy 

of  the  four  trustees  resided,  another  v.  Beed,  153  Mass.  197,  10  L.  R.  A. 

residing   in   England  and  the   other  766,  26  N.  E.  404. 
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the  English  statute,  providing  that  a  bequest  of  personal  prop- 
erty for  charitable  uses  must  be  made  at  least  twelve  months  be- 
fore the  death  of  the  testator,  does  not  apply  to  a  legacy  in  a 
foreign  will  to  an  English  corporation  for  the  purchase  of 
lands  in  England  for  charitable  purposes ;^^  and,  upon  the 
other  hand,  that  the  statute  does  apply  to  a  provision  in  an 
English  will  directing  the  sale  of  real  property  in  England, 
and  its  conversion  into  personalty,  and  the  establishment  of  a 
trust  with  the  proceeds  for  the  maintenance  of  a  foreign  char- 
ity.** It  has  been  held  in  the  United  States,  however,  that 
such  a  statute  of  the  state  in  which  the  beneficiary  is  incorpo- 
rated applies,  although  the  testator  is  domiciled  in  another 
state;**  and  so,  it  has  been  held  that  the  'New  York  statutory 
provision  on  this  subject  does  not  apply  to  a  provision  in  a 
will  of  a  New  York  testator  for  the  benefit  of  a  foreign  cor- 
poration.^^ This  result,  however,  is  not  attributable  to  gen- 
eral principles  of  private  international  law,  but  to  the  fact 

^^Canterbury    v.    Wyburn    [1895;  by  devise  or  bequest,  while  the  posi- 

P.  C]  A.  C.  89j  64  L.  J.  P.  C.  N.  S.  tion  taken  in  the  dissenting  opinion 

36,  11  Reports,  331,  71  L.  T.  N.  S.  is  that  the  statute  is  merely  a  lim- 

554,  43  Week.  Rep.  430.  itation  upon  the  right  to  devise  or 

^3Curtis   v.    Hutton,    14   Ves.    Jr.  bequeath     property,     and     therefore 

537.  only  applies,  so  far  a^  personal  prop- 

24  The   Pennsylvania   statute   pro-  erty  is  concerned,  to  a  testator  domi- 

viding  that  no  estate,   real   or   per-  ciled  in  Pennsylvania, 
sonal,  shall  be  bequeathed  or  devised       The  majority  decision  is  followed 

to    a    corporation    in    trust    for    re-  in  Carter  v.  Board  of  Education,  68 

ligious  or  charitable  uses,  imless  the  Hun,   435,   23   N.   Y.    Supp.   95;    Be 

-will    shall    have    been    executed    at  Robertson,   23   Misc.   450,   51   N.   Y. 

least  one  month  before  the  decease  of  Supp.  502. 

testator,  applies  to  a  bequest  to  a  ^iEolUs  v.  Drew  Theological  Sem- 
Pennsylvania  corporation  in  the  will  inary,  95  N.  Y.  166.  And  the  same 
of  a  person  domiciled  in  New  York,  rule  was  applied  in  Be  Lampson,  161 
Kerr  v.  Dougherty,  79  N.  Y.  327  N.  Y.  511,  56  N.  E.  9,  notwithstand- 
(Rapallo  and  Earl,  dissenting).  The  ing  that  §  6  of  chap.  319  of  the  Laws 
majority  decision  is  upon  the  ground  of  1848,  in  which  the  provision  was 
that  the  limitation  in  the  statute  re-  originally  incorporated,  was  pre- 
lates both  to  the  power  to  dispose  served  from  repeal  by  the  legisla- 
•of  the  property  and  the  right  to  take  ture  upon  repealing  the  remainder 
Vol.  II.  CoNPL.  of  Laws — 84. 
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that  the  statutory  provision  in  New  York  is  incorporated  in  an 
act  providing  for  the  formation  of  certain  classes  of  corpora- 
tions, and  has  been  construed  to  be  limited  to  corporations 
formed  under  that  act  The  general  purpose  of  the  provision 
seems  to  be  the  protection  of  the  family  against  the  possible- 
hasty  and  inconsiderate  yielding  by  the  testator  to  the  claims 
of  religious,  benevolent,  or  educational  institutions  upon  his 
bounty;  and,  if  the  provision  is  incorporated  in  the  general 
statute  of  wills,  it  is  not  apparent  why  it  should  not  apply  to 
all  testators  domiciled  within  the  state  without  reference  to  the 
domicil  of  the  legatee.  And  in  this  view  it  is  not  entirely  clear 
that  such  a  provision  in  a  statute  of  the  testator's  domicil 
should  not  apply  even  to  a  devise  of  real  property  in  another 
state,  notwithstanding  the  general  principle  that  the  validity 
of  instruments  affecting  real  property  is  governed  by  the  lex 
rei  sitcB.^^ 

The  validity  of  a  "spendthrift"  trust  of  personal  property 
depends  upon  the  law  of  the  domicil  of  the  testator,  at  least 
when  the  property  is  within  that  jurisdiction,  and  not  upon 
the  law  of  the  domicil  of  the  beneficiary  of  the  trust.  ^'^     The 

of  the  act  of  1848  by  the  membership  Trust  &  8.  D.  Co.  53  N.  J.  Eq.  194,  32 

corporation   law    (Laws   1895,    chap.  Atl.  208,  that  a  legacy  to  a  benevolent 

559 ) .  institution  in  a  will  executed  by  a 

2  6  In  Stewart's  Estate,  26  Wash,  person  domiciled  in  Pennsylvania^ 
32,  66  Pac.  148,  Rehearing  denied  in  less  than  one  month  before  his  death,. 
67  Pac.  723,  it  was  held  that  such  was  invalid  under  the  Pennsylvania, 
a  statute  of  California,  where  the  statute,  notwithstanding  that  by  the 
testator  seems  to  have  been  domi-  terms  of  the  will  the  legacy  was  pay- 
ciled,  did  not  apply  to  a  devise  of  able  out  of  the  residuary  estate,  con- 
real  property  in  Washington.  The  sisting  of  real  property  in  New  Jer- 
decision  is  referred  to  the  general  sey.  The  court  seems  to  have  as- 
principle  that  a  devise  of  real  prop-  sumed,  however,  that  if  there  had 
erty  is  governed  by  the  lex  rei  sitce.  been  a  devise  of  the  real  property 
See,  however,  upon  this  point,  Fol-  in  New  Jersey,  the  Pennsylvania 
som  V.  Ohio  State  University,  210  statute  would  not  have  applied. 
111.  404,  71  N.  E.  384,  ante,  §  591a,  ^^Merritt  v.  Corlies,  54  N.  Y.  S.  R. 
note  3.  215,  24  N.  Y.  Supp.  561. 

It  was  held  in  Jenkins  v.  Ouaranty 
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validity  of  such  trust  with  respect  to  real  property,  however, 
seems  to  depend  upon  the  lex  rei  sitoe.^^ 

VIII.    CONSTEUCTION  OF  WlIXS. 

592.  Interpretation  as  to  personalty  by  law  of  last  domicil. — 
The  last  domicil  of  the  testator  is  to  be  resorted  to  as  giving 
the  law  by  which  the  interpretation  of  a  will,  so  far  as  con- 
cerns personalty,  is  to  be  determined.-^  In  a  leading  case  be- 
fore the  Supreme  Court  of  the  United  States,  it  was  ruled 
that  in  a  bequest  of  personalty  to  the  testator's  "heir  at  law," 
the  question  as  to  who  came  under  this  designation  was  to  be 
determined  by  the  law  of  the  testator's  last  domicil.  If  he 
were  domiciled  in  England,  it  would  be  the  eldest  son.  If 
in  Pennsylvania,  and  states  of  similar  jurisprudence,  it  would 
be  all  the  children.^  Nor  does  it  matter  that  the  testator  was 
a  native  of  another  land;*  nor  even  that  after  the  will  was 
made  in  one  domicil  he  moved  to  another,  where  he  died.*     In 


2»8innoU  v.  Moore,  113  Ga.  908, 
39  S.  E.  415,  held  that  a  spendthrift 
trust  created  in  Pennsylvania,  whose 
laws  allow  such  trusts,  is  valid  un- 
der the  laws  of  Georgia  so  far  as 
concerns  real  property  in  that  state, 
provided  the  beneficiaries  are  with- 
in any  of  the  classes  for  whom  such 
trusts  are  permitted  by  the  laws  of 
Georgia. 

1  1  Redf.  Wills,  3d  ed.  383;  Story, 
Confl.  L.  §  479  a;  Phil.  iv.  631; 
Foelix,  p.  171;  Yates  v.  Thomson,  1 
Shaw  &  Maclean,  795,  3  Clark  &  F. 
544;  Stewart  v.  Garnett,  3  Sim.  398; 
Trotter  v.  Trotter,  4  Bligh,  N.  R. 
502;  Enohin  v.  Wylie,  10  H.  L.  Cas. 
1,  31  L.  J.  Ch.  N.  S.  402,  8  Jur.  N.  S. 
897,  6  L.  T.  N.  S.  263,  10  Week.  Rep. 
467;  Pierson  v.  Oarnett,  2  Bro.  Ch. 
38,  Prec.  in  Ch.  201;  Gordon  v. 
Brovyn,  3  Hagg.  Eecl.  Rep.  455,  note; 
Wilson's  Trusts,  L.  R.  1  Eq.  247,  L. 
R.  3  H.  L.  55;  Levy  v.  Solomon,  37 
L.  T.  N.  S.  263;  Adams  v.  Worris,  23 
How.  354,  16  L.  ed.  539;  Parsons  v. 
Lyman,  20  N.  Y.  103;  Bascom  v. 
Nichols,  1  Redf.  340;  Freeman's  Ap- 
peal, 68  Pa.  151.      In  California,  it 


is  said  that  the  will  is  to  be  inter- 
preted according  to  the  place  where 
it  is  made,  if  the  property  aflfected 
is  there  situate.  Norris  v.  Harris, 
15  Cal.  226. 

"As  a  will,  in  regard  to  movable 
property,  is  construed  according  to 
the  law  of  the  domicil,  there  is,  it 
will  be  observed,  nothing  on  the  face 
of  it  which  gives  the  peruser  the 
slightest  clue  as  to  the  nature  of  the 
laws  by  which  its  construction  is  reg- 
ulated; it  may  have  been  made  in 
England,  be  written  in  the  English 
language,  the  testator  may  have  de- 
scribed himself  as  an  Englishman, 
and  it  may  have  been  proved  in  an 
English  court;  and  yet,  after  all,  it 
may  turn  out,  from  the  extrinsic  fact 
of  the  maker  being  domiciled  abroad 
at  his  death,  that  the  will  is  wholly 
withdrawn  from  the  influence  of  Eng- 
lish jurisprudence."  Jarman,  Wills, 
Bi^elow's  ed.  1881,  p.  6;  Wms.  Exrs. 
1879,  374,  1092.     See  post,  §  599a. 

^Harrison  v.  Nixon,  9  Pet.  483,  9 
L.  ed.  201.     See  post,  §  599b. 

^Anstruther  v.  Ghalmer,  2  Sim.  1, 
4  L.  J.  Ch.  123,  29  Revised  Rep.  48; 
Harrison  v.  Nixon,  9  Pet.  483,  9  L. 
ed.  201. 

iNat  V.  Coons,  10  Mo.  543;  Story, 
Confl.  L.  §  479  g.  Ante,  §  586.  But 
see  post,  §  599a. 
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either  case,  it  is  the  last  domicil  that  prevails.  And,  in  con- 
formity with  this  rule,  legacies  are  payable  in  the  currency  and 
according  to  the  modes  of  the  testator's  last  domicil.^  The 
law  of  the  last  domicil  is  the  rule,  subject  to  exceptions  to  be 
stated,  because,  in  respect  to  personalty,  it  is  the  law  of  last 
domicil  that  is  supreme. 

593.  Enles  of  evidence  are  for  judex  fori. — This  rule,  how- 
ever, does  not  require  a  court  to  adopt  foreign  rules  of  evi- 
dence ;  each  court  having  its  own  technical  rules  of  procedure.  ^ 

594.  Latent  ambiguities  may  be  explained  by  other  laws. — It 
is  also  to  be  observed  that  in  the  explanation  of  latent  ambigui- 
ties resort  can  be  had  to  any  law  as  well  as  to  any  facts  which  it 
can  be  proved  the  testator  had  in  mind  at  the  time.-' 

595.  Judgment  of  court  of  domicil  has  ubiquitous  authority. — 
The  judgment  of  the  court  of  the  domicil  of  the  deceased,  at 
the  time  of  his  death,  is  authoritative  on  the  courts  of  a  foreign 
country  in  all  questions  as  to  the  succession  and  title  to  per- 
sonal property,  whether  under  testacy  or  intestacy,  where  the 
same  questions  between  the  same  parties  are  in  issue  in  the  for- 
eign court  as  have  been  decided  by  the  court  of  the  domicil, 
and  where  such  judgment  does  not  conflict  with  positive  pre- 
scriptions of  the  lex  sitiis.  ^ 

iPost,    §    641;     Story,    Confl.    L.  try,  but  in  fact  his  actual  domicil  at 

§  479  6,  citing  Saunders  v.  Drake,  2  the  time  is  in  another  country,  still 

Atk.  465;  Pierson  v.  Garnett,  2  Bro.  it  is  to  be  interpreted  by  reference 

Ch.  39,  Prec.  in  Ch.  201 ;  Malcom  v.  to  the  law  of  the  place  of  his  actual 

Martin,    3    Bro.    Ch.    50;    Wallis    v.  domicil.        [2    Greenl.    Ev.    §    671]; 

Brightwell,  2  P.  Wms.  88.  Story,  Confl.  L.  §  479  f;  Harrison  v. 

iPost,   §   747;    Yates  v.   Thomson,  NicBon,  9  Pet.  483,  9  L.  ed.  201."  Jar- 

3  Clark  &  F.  548,  Shaw  &  Maclean,  man.  Wills,  Bigelow's  ed.  1881,  p.  2, 

795;   Di  Bora  v.   Phillips,   10  H.  L.  note. 

Cas.   624,   33  L.   J.   Ch.   N.   S.   129;        lOrispin  v.  Doglioni,  3  Swabey  & 

Adams  v.  Tforris,  23  How.  354,  16  L.  T.  96,  32  L.  J.  Prob.  N.  S.  169,  8  L. 

ed.  539.  T.   N.    S.   518,   11    Week.   Rep.   583; 

same  case  in  error,  L.  R.  1  H.  L.  301 ; 

See  generally,   as   to  rules   of  evi-  ^nte,    §    576;    Gordon    v.    Brown,    3 

dence,  post,  §  754.  Hagg.  Eccl.  Rep.   455,  note;    Gosna- 

han's   Goods,  L.  R.   1   Prob.  &  Div. 

1  Wharton,  Ev.  §  998;  Van  Dyke's  183,  35  L.  J.  Prob.  N.  S.  76,  14  L.  T. 

Appeal,  60  Pa.  481;  Gardner  v.  La-  N.  S.  337,  14  Week.  Rep.  969;  Miller 

due,   47   111.   211,   95   Am.   Dec.   487.  v.  James,  L.  R.  3  Prob.  &  Div.  4,  42 

See  Story,  Confl.  L.  §  479  h;  Trotter  L.  J.  Prob.  N.  S.  21,  27  L.  T.  N.  S. 

V.    Trotter,    3    Wilson   &    S.    407,   5  862,  21  Week.  Rep.  272.      See  post, 

Bligh,  N.  R.  502,  505 ;  2  Surge,  Colo-  §  644. 

nial  &  Foreign  Laws,  857,  858.  "If  Probate  or  administration  with 
the  will  of  a  party  is  made  in  the  will  annexed  will,  in  England,  be  re- 
place of  his  actual  domicil,  but  he  is,  fused  or  revoked  on  the  strength  of 
in  fact,  a  native  of  another  country;  a  judgment  by  the  judex  domicilii. 
or  if  it  is  made  in  his  native  coun-  Moore  v.  Da/rell,  4  Hagg.  Eccl.  Rep. 
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596.  Foreign  law  presumed  the  same  as  domestic. — ^In  the  con- 
struction of  a  foreign  will,  the  foreign  law  will  be  presumed  to 
be  the  same  as  the  domestic,  unless  the  contrary  be  proved.  ^ 

597.  When  lex  rei  sitae  determines  construction. — It  is  said  by 
Judge  Story  ^  that  the  same  rules  of  construction  "apply  to 
wills  and  testaments  of  immovable  property;  unless,  indeed,  it 
can  be  clearly  gathered  from  the  terms  used  in  the  will  that  the 
testator  had  in  view  the  law  of  the  place  of  the  situs,  or  used 
other  language  which  necessarily  referred  to  the  usages  and 
customs  or  language  appropriate  only  to  the  situs." ^  But 
this  is  scarcely  reconcilable  with  the  general  position  that  in 
respect  to  immovables  the  law  of  the  situs  controls.  That  law 
may  say,  "It  appears  from  the  structure  of  the  will  that  the 
testator  wished  to  apply  the  law  of  his  domicil,"  and  the  law 
of  the  situs  may,  for  this  purpose,  adopt  the  law  of  domicil,  or 
on  similar  reasoning  the  lex  loci  actus,  or  the  law  of  the  testa- 
tor's temporary,  as  distinguished  from  that  of  his  last,  domicil. 
But  this  will  be  at  the  election  of  the  courts  of  the  situs.  The 
law  that  they  impose  must  be  decisive.^  In  conformity  with 
this  view  is  a  decision  in  Missouri,  where  it  was  held  that 
whether  after-acquired  real  estate  passes  by  a  will  depends 
upon  the  lex  rei  sitae*     And  it  has  been  hold  in  England  that 

346;  Laneuville  v.  Anderson,  2  Swa-        i  Sharp  v.  Sharp,  35  Ala.  574.     See 

bey  &  T.  24,  30  L.  J.  Prob.  N.   S.  post,  §§  771-782. 

25,  6  Jur.  N.  S.  1260,  3  L.  T.  N.  S. 

304,  9  Week.  Rep.  74.  See  generally,   as   to   presumption 

Mr.  Westlake   (1880,  p.  90)   states  ^^    ,      ?,  „   i„,„  '  f   „ lv,„       +  5 

the  law  of  England  to  be  that,  "where  ^^  *°   ^^"^  ^^^   °*   ^"<>*'^^'^   '^^^   °^ 

the  court  of  a  deceased  person's  last  country,  post,  §  781c. 
domicil  has  had  an  opportunity  of 

declaring  who  are  entitled  to  the  ben-  i  Confl.  L.  §  479  h. 
eficial  interest  in  his  personal  prop-  2  To  this  he  cites  Trotter  v.  Trot- 
erty,  subject  to  the  payment  of  his  ter,  3  Wilson  &  S.  407;  2  Burge, 
debts,  funeral  expenses,  and  expenses  Colonial  &  Foreign  Laws,  858. 
of  administration,  its  authority  is  re-  sjennings  v.  Jennings,  21  Ohio  St. 
garded  in  England  as  final,  whether  56;  Kerr  v.  White,  52  Ga.  362;  Brock 
the  question  arises  on  a  claim  to  a  v.  Frank,  51  Ala.  85 ;  Roffignao's  Suo- 
grant  of  administration,  on  a  claim  cession,  21  La.  Ann.  364. 
to  be  heard  as  contradictor  to  a  will  tApplegate  v.  Smith,  31  Mo.  166. 
propounded  for  probate,  in  the  dis-  See  onte,'  §  307.  And  see  Norris  v 
tribution  of  the  English  assets  after  Harris,  15  Cal.  226,  as  to  questions 
payment  of  debts  and  the  other  ex-  of  conflict  when  debts  are  charged  on 
penses  above  mentioned,  or  in  any  realty.  And  where  the  combined  re- 
other  way,"  To  this  he  cites  Crispin  lations  of  realty  and  personalty  are 
V.  Doghoni,  3  Swabey  k  T.  96,  32  L.  concerned,  see  Story,  Confl.  L.  §5  485 
J.  Prob.  N.  S.  169,  8  L.  T.  N.  S.  518,  486;   Brodie  v.  Birry,  2  Ves    &  b! 


11   Week.   Rep.   583,   in  error  L.  R.    130,   13   Revised  Rep.   37;    4   Burge, 
1  H.  L.  300.  Colonial  &  Poreicm  Laws.  72-2. 

See  also  post,   §  644a. 


Colonial  &  Foreign  Laws,  722. 
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a  will  in  Dutch,  written  in  Holland,  must,  as  to  English  real 
estate,  be  construed  as  if  written  and  made  in  England.^ 

598.  Judex  fori  bound  by  laws  of  policy. — From  the  rule  that 
as  to  personalty  the  law  of  the  testator's  last  domicil  binds, 
those  cases  are  to  be  excepted  where  aid  is  asked  from  a  court 
to  enforce  a  provision  which  by  the  law  binding  on  such  court 
is  forbidden  by  rules  based  on  distinctive  public  policy.  Thus, 
provisions  for  disinheritance  will  be  restricted  in  those  coun- 
tries where  only  a  restricted  disinheritance  is  permitted  ;"■  and 
the  same  limitation  applies  to  provisions  creating  trusts  and 
entails,  and  endowing  ecclesiastical  corporations  in  mortmain. 
A  court,  in  giving  effect  to  such  provisions,  will  be  governed  by 
the  law  of  the  land.^  Thus,  laws  prohibiting  perpetual  entail, 
and  perpetual  accumulations,  remainders  of  personalty,  and 
substitutions,  will  be  enforced  by  the  state  in  which  they  exist, 
although  no  such  laws  obtained  in  the  place  of  the  testator's 
domicil.  ^ 

599.  Extraterritorial  interference  with  vested  rights  not  per- 
mitted.— A  statute  in  the  state  in  which  a  testator  is  domiciled, 
prescribing  that  where  a  testator  disposes  of  his  estate  by  will, 
he  is  to  be  regarded  as  disposing  of  estates  of  which  he  has  a 
power  of  disposition,  is  not  operative  in  another  state  so  as  to 
control  a  trust  which  the  testator  had  power  to  dispose  of,  when 
in  the  latter  state  the  trust  is  established  and  the  assets  situate.  ^ 

599a.  Construction  of  wills  generally. — The  purpose  and  end 
of  the  construction  of  a  will  is  to  ascertain  the  intention  of 
the  testator  as  expressed  in  the  will,  viewed  in  the  light  of 
surrounding  circumstances.  When  the  language  of  the  will  is 
complete,  specific,  and  self  explanatory,  there  is  no  occasion  to 
resort  to  the  law  of  any  jurisdiction  to  ascertain  that  intention, 
and,  therefore,  no  occasion  to  choose  between  conflicting  laws. 

B  Jarman,  Wills,  p.  1,  citing  Bovey  Ves.  Jr.  330;   Atty.  Gen.  v.  Mill,  2 

V.  Smith,  1  Vern.  85,  2  Ch.  Cas.  124;  Ruas.   Cli.  328,   5  L.  J.   Ch.   153,  27 

Garnbier  v.   Gambier,  7   Sim.  263,  4  Revised  Rep.  85,  Affirmed  in  2  I)ow 

L.  J.  Ch.  N.  S.  81.  &  C.  393,  5  Bligh,  N.  R.  593;  Harper 

lAnte,  §  584.  v.  Stanbrough,  2  La.  Ann.  377;  Bar- 

2  Savigny,     viii.     §     377.        Ante,  per  y.  Lee,  2  La.  Ann.  382 ;  MaJiomer 

§  305.  V.  Hooe,  9  Smedes  &  M.  247,  48  Am. 

iBreadalhane  v.  Ghandos,  2  Shaw  Dec.  706.     As  to  exemption  laws,  see 

&  Maclean,  377;  Somerville  v.  Somer-  ante,  §§  571,  576,  584;  post,  §  791. 
■ville,  5  Ves.  Jr.  749,  5  Revised  Rep.        iBingham's    Appeal,    64    Pa.    346. 

155;    Mackintosh    v.    Townsend,    16  See  ante,  §  590. 
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Excluding,  for  the  present,  the  consideration  of  laws — ^whether 
rules  of  property  or  rules  of  construction — ^which  supply  a 
rule  as  to  matters  with  respect  to  which  the  will  is  silent,^  the 
■occasion  for  applying  any  extrinsic  law,  and  therefore  for 
•choosing  between  conflicting  laws,  so  far  as  the  construction  of 
the  will  is  concerned,  arises  only  when  the  language  of  the 
will  falls  short  of  expressing  the  complete  and  specific  inten- 
tion of  the  testator,  or  is  susceptible  of  different  meanings,  and 
the  partial  expression  of  intention  may  be  completed  and  ren- 
dered specific,  or  the  doubt  as  to  the  meaning  resolved,  by  the 
.application  of  an  extrinsic  law.  The  question,  however,  is  still 
one  as  to  the  intention  of  the  testator.  The  extrinsic  law  is 
merely  one  of  the  circumstances  bearing  on  that  intention,  and 
does  not  in  this  connection  exercise  its  ordinary  and  legitimate 
function  of  prescribing  a  rule  by  which  the  rights  of  the  par- 
ties are  to  be  ascertained.^  It  is  obvious,  therefore,  that  the 
general  principles  that  refer  wills  of  personal  property  to  the 
law  of  the  testator's  domicil,  and  wills  of  real  property  to  the 
lex  rei  sitce,  apply  with  diminished  force  to  questions  relating 
to  the  construction  of  the  will.  Thus,  while  the  law  of  the 
testator's  domicil  at  the  time  of  his  death  prevails  over  that  of 
his  domicil  at  the  time  of  the  execution  of  the  will,  unless  the 
rule  has  been  changed  by  statute,  so  far  as  the  capacity  of  the 

i  See  Tpost,  §  599c.  laws  or  usages  of  the  country  where 
2  Judge  Story,  in  Harrison  v.  ho  is  domiciled,  by  a  sort  of  tacit 
Niccon,  9  Pet.  483,  504,  9  L.  ed.  201,  reference;  unless  there  is  something 
■209,  involving  the  question  as  to  the  in  the  language  which  repels  or  con- 
person  entitled  to  take  under  the  trols  such  a  conclusion.  In  regard 
designation  "heir  at  law"  in  a  be-  to  personalty  in  an  especial  manner, 
quest  of  personal  property,  said:  the  law  of  the  place  of  the  testator's 
"The  language  of  wills  is  not  of  uni-  domicil  governs  in  the  distribution 
versal  interpretation,  having  the  thereof,  and  will  govern  in  the  in- 
same  precise  import  in  all  countries  tcrpretation  of  wills  thereof,  unless 
and  under  all  circumstances.  They  it  is  manifest  that  the  testator  had 
are  supposed  to  speak  the  sense  of  the  law  of  some  other  country  in  his 
the  testator  according  to  the  received  own  view." 
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testator  or  the  validity  of  a  will  of  personal  property  is  con- 
cerned,^ the  law  of  the  domicil  at  the  time  of  the  execution  of 
the  will  obviously  assumes  greater  importance  upon  the  ques- 
tion of  its  construction,  and  under  some  circumstances,  at  least, 
prevails  over  that  of  the  domicil  at  the  time  of  death.  *  While 
the  lex  domicilii  does  not  enjoy  the  absolute  sway  and  control- 
ling influence  over  the  construction  of  a  will  of  personal  prop- 
erty that  it  exercises  over  the  general  capax;ity  of  the  testator,  or 
the  formal  validity  of  the  will,  it  is  obvious  that,  in  the  ab- 
sence of  circumstances  indicating  that  the  testator  had  a  dif- 
ferent law  in  mind,  the  lex  domicilii,  either  of  the  time  of  the 
execution  of  the  will  or  of  the  time  of  the  testator's  death,  will 
be  referred  to  when  resort  to  an  extrinsic  law  is  necessary  to 
illustrate,  complete,  or  render  specific,  the  intention  partially 
expressed  by  the  language  of  the  will.®     It  is  apparent,  also, 

3  See  ante,  §  585.  9   Pet.   483,   504,   9  L.   ed.  201,  209, 

4  A  will  is  to  be  interpreted  by  refrained  from  expressing  any  opin- 
the  law  of  the  testator's  domicil  at  ion  as  to  the  effect,  upon  the  inter- 
the  time  it  was  made,  rather  than  pretation  of  a  will,  of  the  fact  that 
by  the  law  of  his  domicil  at  the  time  the  domicil  of  the  testator  was  in 
of  his  death.  Atkinson  v.  Staigg,  13  one  country  at  the  time  of  making 
R.  I.  725.  Upon  this  principle,  it  the  will  and  in  another  country  at 
was  held  in  the  last  case  that  the  the  time  of  his  death.  See  ante,  § 
rule  in  Rhode  Island,  where  the  tes-  592. 

tator  was  domiciled  at  the  time  the  ^Sickles  v.  New  Orleans,  26  C.  C. 
will  was  made,  whereby  a  widow  is  A.  204,  52  U.  S.  App.  147,  80  Fed. 
entitled  to  dower  in  addition  to  the  868;  Adams  v.  Farley  (Miss.)  18  So. 
provision  made  for  her  in  her  hus-   390. 

band's  will,  unless  a  contrary  inten-  In  Robert's  Buooession,  2  Rob. 
tion  appears  from  the  will,  rather  (La.)  427,  not  only  the  question  of 
than  the  contrary  rule  in  Massachu-  the  capacity  of  an  infant  to  be- 
setts,  where  the  testator  was  domi-  queath  her  personal  property,  which 
ciled  at  the  time  of  his  death,  was  was  chiefly  in  Louisiana,  was  re- 
applied. The  question  in  this  case  ferred  to  the  law  of  Louisiana,  her 
-was  as  to  the  right  of  the  widow  to  legal  domicil,  though  she  was  at  the 
dower  in  property  in  Rhode  Island,  time  of  the  execution  of  the  will, 
hut  it  seems  to  have  been  assumed  and  at  the  time  of  her  death,  resid- 
that  the  lex  rei  sitce,  as  such,  would  ing  in  Paris;  but  a  bequest  to  her 
not  necessarily  govern.  betrothed  "of  all  which  the  law  per- 

The  court,  in  Harrison  v.  Niaon,   mits    her    to    dispose    of"    was    con- 
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that  the  law  of  the  testator's  domicil  may  have  an  important 
bearing  upon  the  construction  of  a  will,  even  with  respect  to 
real  property.  Indeed,  so  far  as  any  general  principle  may  be 
laid  down  upon  the  subject,  the  better  rule  seems  to  be  that 
the  interpretation  of  the  will,  even  with  respect  to  real  prop- 
erty, is  to  be  governed  by  the  law  of  the  testator's  domicil, 
unless  the  circumstances  surrounding  the  testator,  or  the  na- 
ture of  the  will,  as  a  whole,  require  a  different  interpretation.  * 

strued  with  reference  to  the  law  of  eral  terms  and  without  any  qualifi- 
Louisiana,  which  permits  her  to  dis-  cation  that  the  construction  of  a  will 
pose  of  all  of  her  estate,  rather  than  of  real  property  is  governed  by  the 
the  law  of  France,  by  which  she  law  of  the  place  where  the  property 
could  have  disposed  of  but  one  half,   is   situated,   but   an   examination   of 

The  will  of  a  person  domiciled  in  the  cases  will  generally  disclose  that 
New  York,  but  who  was  residing  in  there  was  no  conflict  of  laws  bearing 
France  at  the  time  of  the  execution  upon  the  construction,  or  that  the 
of  the  will  and  also  at  the  time  of  point  in  question  was  as  to  the  ef- 
his  death,  must  be  construed  accord-  feet,  rather  than  the  construction,  of 
ing  to  the  laws  of  New  York;  and  the  will.  Thus,  in  Harrison  v. 
hence,  it  is  subject  to  the  rules  that  Weatherby,  180  111.  418,  54  N.  E.  237, 
one  who  accepts  a,  devise  or  bequest  where  such  a  statement  is  made, 
which  is  coupled  with  a  condition,  there  was  no  conflict  between  the  law 
thereby  accepts  the  condition;  and  of  the  testator's  domicil  and  the  lex 
that,  where  one  is  thus  put  to  his  rei  sitw,  bearing  upon  the  construc- 
election  under  a  will,  it  matters  not  tion  of  the  instrument;  and  in  con- 
that  what  he  takes  turns  out  to  be  struing  a  direction  in  the  will  that 
greater  or  less  in  value  than  that  the  real  and  personal  estate  be  di- 
which  he  surrenders.  Caulfield  v.  vided  between  the  testator's  wife  and 
Sullivan,  85  N.  Y.  153.  daughter  "as  the  laws  of  the  state 

^Keith  V.  Eaton,  58  Kan.  732,  51  have  and  are  made  and  provided," 
Pac.  271;  Crusoe  v.  Butler,  36  Miss,  the  court  expressly  referred  to  the 
150;  White  v.  Keller,  15  C.  C.  A.  concession  of  counsel  that  the  laws 
683,  30  U.  S.  App.  275,  68  Fed.  796.   of  the  testator's  domicil  in  regard  to 

The  law  of  the  testator's  domicil  the  descent  of  real  property  at  the 
governs  in  the  interpretation  or  con-  time  the  will  was  made  were  sub- 
struction of  a  will,  even  with  respect  stantially  the  same  as  the  laws  of 
to  real  estate,  whenever  the  object  the  situs  upon  the  subject, 
is  merely  to  ascertain  the  meaning  In  West  v.  Fitz,  109  III.  425,  and 
and  intent  of  the  testator  from  the  Devaughn  v.  Hutchinson,  165  U.  S. 
language  employed  in  the  will.  Ford  566,  41  L.  ed.  827,  17  Sup.  Ct.  Rep. 
V.  Ford,  70  Wis.  19,  5  Am.  St.  Rep.  461,  post,  §  599c,  notes  I  and  2,  where 
117,  33  N.  W.  188.  the  general  statement  was  also  made, 

The  courts  frequently  state  in  gen-   the  point  was  as  to  the  effect  of  the 
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This,  as  already  shown,  is  the  rule  laid  down  by  Judge  Story  ;^ 
^nd,  as  pointed  out  by  Professor  Minor,  ^  the  adoption  of  the 
•contrary  rule  might  operate  to  impute  a  different  intention 
to  the  testator  with  respect  to  parcels  of  land  in  different  states 
■covered  by  the  same  devise.  It  is  to  be  observed  that  this  rule 
-only  applies  to  laws  (e.  g.,  a  law  defining  "heirs  at  law") 
that  render  the  testator's  intention,  as  expressed  in  the  will, 
more  specific,  or  resolve  a  doubt  as  to  the  sense  in  which  cer- 
tain words  were  used,  and  does  not  apply  to  general  rules  or 
canons  of  construction  (e.  g.,  a  rule  that,  in  case  of  an  irrecon- 
cilable conflict  between  two  provisions,  the  last  in  order  of  se- 
quence is  to  prevail).  The  lex  fori,  which  will  ordinarily  be 
■coincident  with  the  lex  situs  when  real  property  is  involved,  is 
to  be  looked  to  for  such  rules  and  canons  of  construction.  And 
so,  of  course,  the  lex  fori  governs  as  to  rules  of  evidence  and 
"technical  rules  of  procedure.^ 

699b.  By  what  law  members  of  class  to  be  determined. — Fre- 

will,  and  not  as  to  its  construction,  such  a  case  is  at  the  election  of  the 
In  Craighead  v.  Pike,  5  Ohio  Dec.  courts  of  the  situs;  nor  does  it  dis- 
Eeprint,  273,  the  age  at  which  the  pute  his  proposition  that,  when  the 
youngest  child  of  the  testator  at-  law  of  the  domicil  Is  applied,  it  is 
tained  her  majority,  for  the  purpose  because  the  law  of  the  situs  for  the 

-of  a  will  made  in  Ohio  by  a  person  purpose  in  hand  adopts  the  law  of 

•domiciled  in  New  York,  providing  the  domicil.  The  practical  question  to 
for  the   partition,  upon  that  event,   which  the  rule  is  addressed  is  wheth- 

.of  real  property,  including  property  er  the  courts  of  the  situs  will,  for 
in  New  York,  Ohio,  and  other  states,  the  purpose  in  hand,  apply  the  law 
was  referred  to  the  law  of  Ohio,  of  the  situs  prescribing  a  rule  with 
rather  than  the  law  of  New  York,  so  reference  to  real  property,  or  wheth- 
far  as  real  property  in  the  former  er  it  will  adopt  the  law  of  the  domi- 

.  state  was  concerned.  cil  upon  the  point.     In  either  case 

7  Dr.  Wharton's  criticism  of  this  the  applicatory  law,  when  ascer- 
rule  (see  ante,  §  597)  seems  to  be  tained,  may,  if  desirable,  be  reduced 
directed  against  the  terms  in  which  to  the  terms  of  the  law  of  the  situs; 
the  rule  is  expressed,  rather  than  and  this,  apparently,  is  as  far  as 
against  its  substance.  The  rule  does  Dr.  Wharton's  criticism  reaches.  See 
not  involve  a  denial  of  Dr.  Whar-  ante,  §  la. 
ton's   proposition,   that  the   applica-       s  Minor,  Confl.  L.  §  145. 

ition   of  the   law   of   the   domicil   to        9  See  ante,  §  593 ;  post,  §  754. 
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quently  a  bequest  or  devise  is  made  to  a  class  (e.  g.y  "heirs  at 
law,"  "next  of  kin,"  "issue,")  the  membership  of  which  varies 
with  the  laws  of  different  jurisdictions;  and  it  is  therefore 
necessary,  in  order  to  ascertain  the  complete  and  specific  in- 
tention of  the  testator,  to  determine  by  what  law  the  members 
of  the  class  are  to  be  ascertained.  Any  rule  that  may  be  laid 
down  upon  the  subject  is  subordinate  to  the  intention  of  tes- 
tator, and  liable  to  be  defeated  by  circumstances  indicating 
an  intention  contrary  to  the  presumed  intention  upon  which 
the  rule  rests.  In  the  absence  of  anything  to  indicate  a  con- 
trary intention,  however,  the  rule  is  that  the  members  of  the 
class  are  to  be  ascertained  by  reference  to  the  law  of  the  testa- 
tor's domicil.  This  rule  applies,  whether  the  will  refers  to  the 
testator  himself,  as  the  foundation  of  the  class  (e.  g.,  when  the 
bequest  or  devise  is  to  the  heirs  at  law  of  the  testator),^  or  to 
another  person  who  has  a  different  domicil,  as  the  foundation 
of  the  class  (e.  g.,  when  there  is  a  devise  or  bequest  to  the 
heirs  at  law  of  the  testator's  brother,  who  has  a  different  dom- 
icil than  the  testator),^  though  it  might,  perhaps,  be  plaus- 

^Harrison   v.    Irlixon,    9    Pet.    483,  the  brother,  who  died  before  the  tes- 

504,   9  L.   ed.  201,   209;    Guerwrd  v.  tator,  was  domiciled  in  another  state. 

Guerard,  73  Ga.  506,  infra,  note  3.  Proctor  v.   Clark,   154  Mass.   45,   12 

See  also  ante,  §  592.  L.  R.  A.  721,  27  N.  E.  673. 

2  The  question  as  to  who  are  the  So,  the  personalty  covered  by  a 
"heirs  at  law"  within  a  residuary  residuary  bequest  to  a  certain  per- 
clause  disposing  of  the  residue  of  the  son  during  her  life,  and  at  her  de- 
testator's  estate  "real,  personal,  and  cease  to  her  "heirs  at  law,"  goes  to 
mixed,"  directing  that,  upon  the  de-  those  who  would  be  entitled  to  sue- 
cease  of  the  testator's  wife,  the  ceed  to  the  real  estate  of  the  life 
trustees  should  pay  and  convey  in  tenant  in  case  of  intestacy;  and 
fee  the  trust  property  to  the  testa-  must,  conformably  to  the  presumed 
tor's  brother,  if  then  living,  but  if  intention  of  the  parties,  be  ascer- 
not  then  living,  to  convey  the  same  tained  and  determined  according  to 
in  fee  to  his  then  heirs  at  law — is,  the  law  of  Massachusetts,  where  the 
conformably  to  the  presumed  inten-  testator  was  domiciled,  notwith- 
tion  of  the  parties,  to  be  determined  standing  that  the  life  tenant  was 
by  the  law  of  Massachusetts,  wnere  domiciled  in  another  state,  and  that 
the  testator  was  domiciled,  although  the   only  real   property   included   in 
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ibly  urged  that,  in  the  latter  class  of  cases,  the  law  of  the 
other  person's  domicil  should  be  looked  to,  especially  when  the 
gift  to  the  class  is  postponed  until  his  death.  The  rule  also 
applies  to  devises  of  real  property,  as  well  as  to  bequests  of 
personal  property.* 

the   residuary   bequest   was    also   in  J.  Ch.  N.  S.  360,  50  Week.  Rep.  312. 

such  other  state.     Lincoln  v.  Perry,  But  it  was  held  in  Price  v.  Tally, 

]49  Mass.  368,  4  L.  R.  A.  215,  21  N.  10  Ala.  946,  that  under  a  deed  con- 

K.  671.     See  also  Merrill  v.  Preston,  veying  certain  slaves  to  the  daugh- 

135  Mass.  451,  and  Codman  v.  Krell,  ter    and    son-in-law    of   the    grantor 

152  Mass.  214,  25  N.  E.  90.  during    their    lives,    and    at    their 

The  statute  of  distributions  of  the  death  "to  be  returned  and  delivered 

domicil  of  the  testatrix  is  to  be  ap-  to   the   right   heirs   of    (the   daugli- 

plied    upon    the    happening    of    the  ter),"  the  heirs  of  the  daughter  were 

event  contemplated  by  a  provision  of  to  be  ascertained  by  reference  to  the 

the  will,  that,  in  case  of  the  death  law    of    the    state    where    she     (the 

of   any   of  the   beneficiaries   or   per-  daughter)  was  domiciled  at  the  time 

sons  entitled  to  share  in  a  fund  be-  of    her    decease,    although    not    the 

fore  the  time  limit  for  the  payment  state  in  which  she  was  domiciled  at 

thereof,  the  same  shall  be  paid  over  the  time  of  the  execution  of  the  deed, 

to  their  "next  of  kin"  as,  according  The  decision  is  upon  the  ground  that 

to  the  statute  of  distributions,  their  under  the  terms  of  the  deed  the  heirs 

personal  estate  would  be  divided  and  were  to  be  ascertained  as  of  the  time 

distributed,  notwithstanding  that  the  of  the  daughter's  death,  and  not  as 

person  whose   death  called  the  pro-  <,/  tjig  time  of  the  execution  of  the 

vision  int«  operation  was  domiciled  ,jeed. 

in  another  state.    Be  Devoe,  66  App.  g^,^  .^jjjjg  it  was  held  in  Penny  v. 

Div.  1,  72  N.  Y.  Supp.  962,  Affirmed  Christmas,   7   Rob.    (La.)    483,   that 

in   171  N.  Y.  281,  57  L.  R.  A.  536,  ^j^^  ^^^^^  ^f  interest  acquired  un- 

63  N.  E.  1102.  ^gj.   ^.jjg    ^jjj    Qf   ^    gQ^(.jj    Carolina 

The  "next  of  kin"  under  a  will  of  ^^^^^^^^    directing    the    executor    to 

a  domiciled  Englishman  bequeathing  ^^^^^^^  ^^^^^   ^^^  ^^^  ^^^  ^^  ^^^ 

personal  property  to  a  person  domi-  '     ,    ,     ,      .  ,        ,     .       ,       i-t     iv 

.,   ,     .     ^  ,  .J-  testators  sister  during  her  life,  the 

ciled    in    Germany,     and    providing  ,      .,       ,  x  ^     j^      i, 

,,    ,     .       .,  ,       ..,,.,,  title  to  the  slaves  to  vest  after  her 

that,    in   the    event    of   the   latter  s 

death  before  the  testator,  the  legacy  ^^''^^  ""  ^^"^  ^°°^  ''''^  ^^^"     ^""' 

should  be  divided  amongst  the  next  ^^«  ^  ^^  determined  by  the  law  of 

of  kin  of  the  deceased  legatee,   are  South  Carolina,  it  was  held  that  the 

to   be   ascertained   according   to  the  "heirs"  of  one  of  the  sons  who  was 

law  of  England,  by  which  relatives  domiciled   in   Louisiana  were  to  be 

of  the  half  blood  share  with  those  ascertained  by  reference  to  the  law 

of  the  whole  blood,  rather  than  by  of  the  latter  state. 

the  law  of  Germany,  by  which  rela-        3  Thus,  in  Guerard  v.  Guerard,  73 

tives  of  the  half  blood  are  excluded.  Ga.   506,  it  was  held,  under  a  will 

ReFergusson  [1902]  1  Ch.  483,  71  L.  executed  in  Pennsylvania   (apparent- 
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The  rule,  however,  even  when  it  makes  the  law  of  the  testa- 
tor's domicil  the  criterion  of  the  general  qualifications  of  mem- 
bership in  the  class  (e.  g.,  whether  relatives  of  the  half  blood 
are  included)  does  not  necessarily  exclude  the  law  of  another 
jurisdiction  in  determining  the  status  of  a  particular  person 
(e.  g.^  his  status  as  a  legitimate)  as  affecting  his  possession 
of  those  general  qualifications;*  though  this  question  also  is 
dependent  upon  the  testator's  intention.® 

ly  by  a  person  domiciled  there),  de-  [1902]   1  Ch.  483,  71  L.  J.  Ch.  K  S. 

vising  land  in  Georgia  to  the  "right  360,  50  Week.  Eep.  312,  supra,  note 

heirs  of  the  testator,"  that  the  land  2,  said  that  the  status  of  a  person 

should  go  to  the  person  who  would  as  legitimate  or  illegitimate,  as  af- 

have  been  embraced  in  that  term  ac-  fecting  his  membership  in  the  class, 

cording  to  the  law  of  Pennsylvania,  would  be  determined  by  the  law  of 

And,   upon  the   authority  of  that  Germany, 

case,  it  was  held  in  Broicn  v.  Ramsey,  SNew  York  Life  Ins.  &  T.  Co.  v. 

74  Ga.  210,  that  the  word  "heirs"  in  Viele,  161  N.  Y.  11,  76  Am.  St.  Rep. 

an     antenuptial     settlement,     which  238,  55  N.  E.  311,  held  that  the  term 

provided  that,  in  case  of  the  failure  "lawful  issue"  in  the  will  of  a  per- 

■of  the  wife  to  dispose  by  her  will  of  son  domiciled  in  New  York,   direct- 

her   distributive   share  of   an   estate  ing    that,    upon    the    death    of    the 

located  in  Georgia  and  South  Garo-  daughter  of  the  testatrix,  the  princi- 

lina,  it  should  go  to  her  heirs,  was  pal  of  a  fund  should  be  paid  to  the 

to  be  construed  according  to  the  law  daughter's   lawful   issue,   was   to   be 

of   South   Carolina,   where   the   con-  construed  by  the  law  of  New  York 

tract  was  executed  and  the  parties  and  did  not  include  an  adopted  child 

resided,  even  with  reference  to  real  of  the  daughter,  even  assuming  that, 

property  in   Georgia  which  was  as-  by  the  law  of  the  daughter's  domicil, 

signed  to  the  wife  as  her  share  of  the  child  had  the  legal  status  of  her 

the  estate;   and,  in  accordance  with  lawful    issue,    and    notwithstanding 

the  law  of  that  state,   it  was  held  that  the  testatrix  resided  with  her 

that  the  husband  was  not  the  sole  daughter   at  the   foreign   domicil   at 

heir,   although  he  would  have  been  the  time  the  will  was  executed  and 

hy  the  law  of  Georgia.  at  the  time  of  her  death.    There  were 

The  court,  in  Richards  v.  Miller,  other  provisions  in  the  will  that  in- 

'62  111.  417,  423,  apparently  assumes  dicated  that  the  testatrix  did  not  in- 

that  the  rule  would  apply  to  a,  de-  tend  to   include   the   adopted   child; 

vise  of  real  property,  though  in  that  but   the    court   was    of   the   opinion 

case  the   real   property  was   In   the  that  the  general  principle  by  which 

state  where  the  testatrix  was  domi-  the   interpretation   of   a   will   is   re- 

•cilesf,  so  that  the  lex  domidUi  and  ferred  to  the  law  of  the  domicil  of 

the  lex  rei  sitce  were  the  same.  the   testatrix    required    such    result. 

*  Thus,  the  court  in  Re  Fergusson  The   decision   was   doubtless    correct 
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599c.  Effect,  as  distinguished  from  construction,  of  will. — So 
far  as  the  effect  of  a  will  depends  upon  the  intention  of  the 
testator  as  gathered  from  the  will,  it  is  not  to  be  distinguished 
from  the  construction  of  the  will,  and  the  question  as  to  the 
governing  law  with  respect  to  it  is  therefore  covered  by  the 
last  two  sections.  Assuming,  however,  that  a  will  is  both  for- 
mally and  essentially  valid,  and  that  the  intention  of  the  tes- 
tator with  reference  thereto,  so  far  as  he  has  expressed  it, 
has  been  ascertained  by  a  construction  of  the  will,  the  ques- 
tion sometimes  arises  as  to  the  applicability  of  laws  that  de- 
clare the  effect  of  a  will  in  addition  to,  or  in  diminution  of,, 
that  declared  by  the  testator.  When  the  law  in  question  is  a 
rule  of  property,  as  distinguished  from  a  rule  of  construction,, 
it  is  clear  that  the  lex  domicilii  governs  if  personal  property  is 
involved,  and  the  lex  rei  sitw  if  real  property  is  involved.  Thus,, 
the  question  whether  a  devise  of  real  property  is  subject  to 
the  rule  in  Shelley's  Case  depends  upon  the  law  of  the  place 

upon  the  facts;  but  the  court  seems  father  except  upon  the  condition  of 
to  attribute  a  too  rigid  character  to  intermarriage  of  the  parents  and  ree- 
the  general  principle  as  applied  to  ognition  of  the  child  by  the  father., 
the  interpretation  of  the  will.  See  ante,  §§  243a,  251a,  for  dis- 
A  similar  decision  was  made  in  eussiou  of  the  question  as  to  the  law 
Keith  V.  Eaton,  58  Kan.  732,  51  Pac.  determining  the  status  of  an  illegiti- 
271,  which  held  that  an  illegitimate  mate  or  adopted  child  for  the  pur- 
child  of  a  person  domiciled  in  Kan-  pose  of  taking  under  intestate  laws, 
sas,  who  had  been  duly  recognized  There  is  an  obvious  distinction  with 
by  the  father  in  compliance  with  the  reference  to  this  point  between  a 
law  of  Kansas,  was  not  entitled  to  case  of  intestate  succession  and  one- 
take  lands  in  Kansas,  under  a  will  of  testate  succession,  since  in  the 
of  a,  person  domiciled  in  Missouri,  former  case  the  rights  of  the  child 
devising  a  life  estate  to  the  father  necessarily  depend  upon,  and  are  de- 
in  lands  situated  in  several  states,  termined  by,  his  or  her  legal  status,, 
including  Kansas,  with  remainder  "to  whereas,  in  the  latter  case,  the  ques- 
the  heirs  of  his  body,"  because  the  tion  is  as  to  the  intention  of  the- 
Missouri  statute  disables  an  illegiti-  testator,  and  the  legal  status  of  the. 
mate  child  from  inheriting  from  the  child  is  not  necessarily  decisive. 
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where  the  land  is  situated,  such  rule  being  a  rule  of  property,, 
and  not  a  rule  of  construction.^ 

When  the  rule  in  question  is  a  rule  of  construction  (*.  e.,. 
a  rule  for  ascertaining  the  unexpressed  intention  of  the  testa- 
tor or  attributing  a  particular  intention  to  him),  it  is  not 
apparent  why  the  question  as  to  the  governing  law  should  not. 
depend  upon  the  same  principles  that  apply  generally  to  the- 
construction  of  wills.     Those  principles,  as  elsewhere  shown,, 
would  not  necessarily,  and  under  all  circumstances,  withdraw 
the  question,  so  far  as  real  property  is  concerned,  from  the  lex- 
rei  sitae,  and  refer  it  to  the  lex  domicilii,  since,  even  treating- 
the  rule  as  a  rule  of  construction,  the  inference  is  not  in  every 
case  irresistible  that  the  testator  had  in  mind  the  law  of  his- 
domicil,  rather  than  the  law  of  the  place  where  the  land  is- 
situated.     They  would,  however,  withdraw  the  question  from 
the  absolute  dominion  of  the  lex  rei  sitae,  to  which  rules  of 
property  are  subject.    The  adjudicated  cases,  however,  manifest 
a  decided  tendency  to  refer  the  question  as  to  the  effect  of  the- 
will  upon  real  property  to  the  lex  rei  sitw,  without  distinguish- 
ing between  rules  of  property  and  rules  of  construction.    Thus, 
the  question  whether  the  use  of  the  word  "heirs"  in  a  devise- 
of  real  property  is  necessary  in  order  to  pass  the  fee  has  been 
referred  to  the  lex  rei  sitw,  rather  than  to  the  lex  domicilii,  al- 
though such  rule  is  a  rule  of  construction,  and  not  a  rule  of 
property.  ^     It  has  been  held,  upon  the  other  hand,  that  the  law 

^Devaughn  v.  Butchinson,  165  U.  statute  providing  that  every  deed  or 

S.   566,   41   L.  ed.   827,   17    Sup.   Ct.  -will   relating   to   land  in  the   state. 

Rep.  461.  although    it    does    not    contain    the- 

2  Whether     a     will,     executed     in  -word   "heirs,''   or    other  words   pre- 

Massaehusetts  by  a  person  domiciled  viously    used    to    limit   and    convey, 

therein,    creating    a    trust    in    real  must    be    construed    and    given    the- 

property  in  Illinois,  confers  the  fee  same  force  and  eflfect  that  would  be 

or    merely    a    life    estate    upon    the  given  to  it  by  the  common  law  if  the 

trustee,    depends    upon    the    law    of  word   "heirs,"   or   other   words   used 

Illinois,   rather   than   upon   the   law  for  a  like  purpose,  were  added.   West 

of   Massachusetts;    and   the   Illinois  v.  Fitz,  109  111.  425. 
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of  the  testator's  domicil  determines  whether  annuities  given 
by  the  will  are  a  charge  upon  real  property  in  another  juris- 
diction.^ The  objection,  elsewhere  pointed  out,  to  referring 
the  construction  of  a  will  of  real  property  to  the  lex  rei  sitce 
rather  than  the  lex  domicilii,  viz.,  that  it  may  operate  to  im- 
pute a  different  intention  to  the  testator  with  respect  to  par- 
cels of  land  in  different  jurisdictions  covered  by  the  same  de- 
vise, seems  applicable  to  the  point  under  discussion,  assum- 
ing that  the  rule  in  question  is  a  rule  of  construction,  and  not 
a  rule  of  property. 

A  distinction  is  to  be  observed  between  questions  that  re- 
late to  the  legal  definition  or  description  of  the  right  or  estate 
created  by  the  will,  or  legal  incidents  dependent  upon  that  de- 
scription or  definition,  upon  the  one  side,  and  legal  incidents 
not  so  dependent,  upon  the  other.  Thus,  the  question  wheth- 
er the  will  creates  an  active  or  passive  trust,  as  affecting 
the  right  of  the  cestui  que  trust,  to  have  the  title  of  personal 
property  transferred  to  her;*  the  question  whether  a  bequest 
of  personal  property  to  a  trustee  for  the  use  of  a  husband  and 
wife  during  their  lives  vests  an  estate  for  life  in  the  husband, 
as  affecting  its  liability  to  the  latter's  debts;®  and  the  ques- 
tion whether  a  cestui  que  trust  takes  a  vested  life  estate  in  the 
income  of  property,  as  affecting  his  power  to  alienate  the 
same* — depend  upon  the  law  of  the  testator's  domicil,  without 
reference  to  the  law  of  the  domicil  of  the  trustee  or  benefi- 
ciary, or  the  law  of  the  place  where  the  property  is  situated; 
but  the  question  whether,  assuming  the  validity  of  a  trust  of 
personal  property,  the  income  (which,  by  the  terms  of  the  will, 
is  payable  to  a  person  during  her  lifetime)  may  be  subjected 
to  a  judgment  recovered  against  her  depends  upon  the  law 

3iJe  Hewit    [1891]    3   Ch.   568,   65  ^Sale  v.  Saunders,  24  Miss.  24,  57 

L.  T.  N.  S.  48.  Am.  Dec.  157. 

iRosenbaum  v.   Oarrett,  57   N.  J.  ^Farmers'   &    M.    8<m.    Bank    v. 

Eq.  186,  41  Atl.  252.  Brewer,  27  Conn.  600. 
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of  the  state  in  ■which  the  trustee  is  domiciled  and  in  which  the 
application  is  made,  and  not  upon  the  law  of  the  testator's 
domicil,  though  the  validity  of  the  trust  itself  depends  upon 
the  latter  law.'' 

The  incidents  which  attach  to  a  particular  estate  or  right  in 
real  property,  assuming  its  character  has  been  determined, 
■depend,  of  course,  upon  the  lex  rei  sitce.^ 

599d.  Equitable  conversion. — The  questions  whether  there  is 
:an  equitable  conversion,  by  the  will,  of  personal,  into  real,  prop- 
erty, or  real  property  into  personalty,  or  real  property  in  one 
state  into  real  property  in  another,  do  not  affect  the  governing 
law  so  far  as  the  formal  validity  of  the  will  is  concerned,  since 
the  question  presupposes  the  existence  of  a  formally  valid 
will.  But,  as  elsewhere  shown,  such  a  conversion  has  an  im- 
portant effect  upon  the  governing  law  with  respect  to  the  es- 
sential validity  of  the  provisions  of  the  will,  and  may  affect 
the  governing  law  vnth  respect  to  its  construction,  since  the 
property  which  is  the  subject  of  the  conversion  is,  for  these 
purposes,  to  be  treated,  even  before  actual  conversion,  as  prop- 
erty of  the  species  into  which  it  is  to  be  converted.^  It  is 
important,  therefore,  to  ascertain  by  what  law  the  question 
whether  there  is  an  equitable  conversion  is  to  be  determined. 
When  the  question  is  as  to  the  conversion  of  personal  into 
real  property,  the  law  of  the  testator's  domicil  clearly  governs, 
unless  a  contrary  intention  is  manifested  by  the  will;^  but 
when  it  is  a  question  of  conversion  of  real  property  into  per- 

iKeeney   v.    Morse,   71    App.    Div.       iPenfield  v.   Tower,   1   N.   D.   216, 

104,  75  N.  Y.  Supp.  728.  40  N.  W.  413 ;  Guwrcmtee  Trust  d  8. 

8  Thus,   the   liability  of  the  equi-  D.   Co.   v.   Maxwell    (N.   J.   Eq. )    30 

table  interest  in  real  property  of  a  Atl.    339.      See    also    ante,    §    591b, 

cestui   que    trust,   under    a,   will,    to  note  2. 

seizure  for  his  debts  is  governed  by       ^Ford  v.  Ford,  70  Wis.  19,  5  Am. 

the  lex  rei  sitae.     Spindle  v.  Shreve,  St.  Rep.  117,  33  N.  W.  188. 
Ill  U.  S.  542,  28  L.  ed.  512,  4  Sup. 
Ct.  Rep.  522. 

Vol,.  II.  CoNrt.  OF  Laws — 85. 
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sonalty,  the  law  of  the  place  where  the  real  property  is  located 
governs,  notwithstanding  that  the  interpretation  of  a  will, 
eyen  with  respect  to  real  property,  is  frequently  governed  by 
the  law  of  the  testator's  domicil.^  The  Connecticut  supreme 
court,*  which  has  declared  and  applied  the  rule,  distinguishes 
the  question  of  conversion  of  real  property  into  personal  prop- 
erty from  other  questions  relating  to  real  property,  which  are 
referred  to  the  law  of  the  testator's  domicil,  upon  the  ground 
that  it  directly  involves  the  mode  of  passing  title.  The  court 
says  in  this  connection  that,  if  the  will  works  a  conversion,  it 
is  because  the  executor  or  trustee  can,  under  its  provisions, 
execute  a  deed  sufficient,  according  to  the  lex  rei  sitce,  to  trans- 
fer the  title;  and  whether  that  can  be  done  is  necessarily  to  be 
determined  according  to  that  law. 

699e.  Disinheritance;  election.— The  power  to  dispose  of  per- 
sonal property  by  will  to  other  persons,  to  the  exclusion  of  hus- 
band or  wife  or  next  of  kin,  depends  upon  the  law  of  the  last 
domicil  of  the  testator  or  testatrix.-^     Upon  the  other  hand, 

SHolcomb  V.  Wright,  5  App.  D.  C.  Pr.  208;  Me  Braithwaite,  19  Abb.  N. 
76;  Clarke's  Appeal,  70  Conn.  195,  C.  113;  Be  Lewis,  32  La.  Ann.  385. 
39  Atl.  155,  Affirmed  in  178  U.  S.  The  law  of  the  testator's  domicil 
186,  44  L.  ed.  1028,  20  Sup.  Ct.  Kep.  at  the  time  of  his  death,  which  en- 
873.  It  was  held  in  the  last  ease,  in  titles  the  widow  to  one  half  of  his 
accordance  with  the  precedents  in  personalty,  governs,  notwithstand- 
Comiecticut,  that  there  was  no  con-  ing  a,  will  made  while  the  testator 
version  of  the  real  property  in  Con-  was  domiciled  elsewhere.  Earrall  v. 
neetieut,  though  the  will ,  had  been  Wallis,  37  N.  J.  Eq.  458.  Any  vested 
construed  by  the  court  of  South  rights,  however,  acquired  by  the  hus- 
Carolina,  where  the  testator  was  band  or  wife  under  the  law  of  a  pre- 
domiciled,  to  work  an  equitable  con-  vious  domicil  will  prevail  over  the 
version  of  the  real  property  into  per-  law  of  the  testator's  domicil  at  the 
sonalty.  The  effect  of  that  decision  time  of  death;  but  ordinarily  a  stat- 
a3  res  judicata  was  avoided  upon  the  utory  right  of  a  husband  or  wife  to 
ground  that  the  South  Carolina  a  certain  proportion  of  the  other's 
court  had  no  jurisdiction  over  the  property  upon  the  death  of  the  lat- 
real  property  in  Connecticut.  ter  is  not  a  vested  right,  but  a  mere 

^Clarke's  Appeal,  70  Conn.  195,  39   inchoate  right  which  may  be  lost  by 
Atl.  155.  a  change  of  the  law,  or  by  a  change 

''■Trimble  v.  Dsieduzyiki,  57  How.    of  domicil  (see  ante,  §  193a). 
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the  question  whether  the  testator  may,  by  his  will,  defeat  the 
rights  conferred  by  the  lex  rei  sitcB  upon  his  wife  or  heir  at 
law  in  his  real  property  depends  upon  the  lex  rei  sit(S,  and  not 
upon  the  lex  domicilii.^  Assuming,  however,  that,  by  the  lex 
rei  sitm,  he  cannot  defeat  such  rights  without  the  consent  or 
acquiescence  of  the  heir  at  law  or  the  wife,  as  the  case  may  be, 
the  latter  may  waive  the  right  by  accepting  a  provision  in  the 
will  for  his  or  her  benefit,  if  such  provision  was  intended  to 
be  in  lien  of  that  right  The  question  then  arises  whether  the 
testator  did  so  intend.  The  language  of  the  will,  if  explicit 
on  the  point,  will,  of  course,  control.  If  the  language  is  sus- 
ceptible of  interpretation  or  construction  with  reference  to  the 
point,  it  seems  clear  that  the  rules  and  canons  of  construction 
of  the  testator's  domicil,  rather  than  those  of  the  place  where 
the  land  is  located,  should  govern,  since  the  purpose  is  to  as- 
certain the  intention  of  the  testator  with  reference  to  the 
point  from  the  language  used  by  him.^     When  the  will  is  si- 

iApperson  v.  Bolton,  29  Ark.  418;  N  S.  245,  19  Week.  Hep.  370,  seems 
Hughes  v.  Hughes,  14  La.  Ann.  85;  to  have  assiimed  that  the  question 
Re  Lewis,  32  La.  Ann.  385;  Wilson  v.  whether  the  widow  was  put  to  her 
Cox,  49  Miss.  538.  election  between  the  provision  made 

3  Whether  a  will,  which  in  any  for  her  benefit  in  the  will  of  her  hus- 
case  is  not  effectual  to  pass  real  band,  who  was  domiciled  in  Wiseon- 
property  in  another  jurisdiction,  sin,  and  her  statutory  right  to  his 
manifests  an  intention  on  the  part  real  property  in  Minnesota,  was  to 
of  the  testator  to  pass  such  prop-  be  determined  by  reference  to  the 
erty,  so  as  to  put  the  heir  to  his  law  of  Minnesota,  although  the  ques- 
election  between  a  benefit  under  the  lion  in  this  case  depended  upon  an 
will  and  his  right  to  the  real  prop-  inference  as  to  the  testator's  inten- 
erty  as  intestate  property,  is  to  be  tion  to  be  drawn  from  the  will.  It 
determined  by  the  law  of  the  tes-  does  not  appear,  however,  that  the 
tator's  domicil,  and  not  by  the  law  rules  of  construction  in  Minnesota 
of  the  place  where  the  real  property  were  different  from  those  in  Wiscon- 
is  situated.  Trotter  v.  Trotter,  5  sin,  and  the  courts  of  both  states  de- 
Bligh,  N.  R.  502;  Orrell  v.  Orrell,  cided  that,  under  the  terms  of  the 
L.  R.  6  Ch.  302.  will,  the  widow  was  put  to  her  elec- 

The  court,  in  Washburn  v.  Van  tion.  See  Van  Steenwych  v.  Wash- 
Steenvyh,  32  Minn.  336,  20  N.  W.  burn,  59  Wis.  483,  48  Am.  Rep.  532, 
324,  40  L.  J.  Ch.  N.  S.  539,  24  L.  T.   17  N.  W.  289. 
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lent  on  the  point,  and  affords  no  basis  for  any  inference  as  to 
the  testator's  actual  intention,  resort  must  be  had  to  some  rule 
of  law  which  imputes  a  particular  intention  to  him.  The  com- 
mon-law rule  is  that  a  provision  for  the  wife  shall  be  deemed 
to  be  in  addition  to  dower,  unless  a  contrary  intention  is  mani- 
fested by  the  will;  but  the  rule  has  been  reversed  by  statute 
in  many  states  so  that  the  provision  is  deemed  to  be  in  lieu  of 
dower  unless  a  contrary  intention  is  manifested.  There  is  a 
conflict  of  authority  upon  the  question  whether  the  rule  of  the 
testator's  domicil  in  this  respect,  or  the  rule  of  the  place  where 
the  property  is  located,  should  govern.*    As  the  rule  is  adopted 

4  Thus,  Boiling  v.  Boiling,  88  Va.  govern,   there   was   no  conflict  with 

524,  14  S.  E.  67,  held  that  the  ques-  the  lew  rei  sites. 

tion  whether   a  widow   was   put  to  The  question  arose  under  the  same 

her  election  between  a  provision  for  will  with  reference  to  real  property 

her  benefit  in  the  will  of  her  hus-  in  Minnesota,  in  Staigg  v.  Atkinson, 

band,    who    was    domiciled    in    New  144  Mass.  564,   12  N.  E.  354.     The 

York,    and    her    right   to    dower    in  decision  in  this  case  is  merely  that 

land  in  Virginia,   was   to  be  deter-  the  law  of  Massachusetts  (where  the 

mined    by    the   rule    in    New   York,  testator  was  domiciled  at  the  time 

whereby  the  widow  is  to  take  both  of  liis  death)  did  not  govern.    There 

the  provision  and  dower,  in  the  ab-  was  no  decision  as  between  the  law 

sence  of  a  contrary  intent  manifested  of  Rhode   Island    (where  the  testa- 

by  the  will,  rather  than  by  the  rule  tor  was  domiciled  at  the  time  of  the 

in  Virginia,  by  which  the  provision  execution  of  the  will)    and  the  law 

ia  deemed  in  lieu  of  dower,  unless  of    Minnesota    (where   the   property 

the  contrary  intent  plainly  appears,  was  located),   both  being  the   same 

So,   Atkinson  v.   Staigg,   13  R.   I.  upon  the  point  in  question.    The  de- 

725,  seems  to  have  assumed  that  the  cision  was  ultimately  put  upon  the 

leu   domidUi   upon   this   point   pre-  ground  that  the  Massachusetts  stat- 

vails  over  the  lex  rei  sites,  and  that  ute,  declaring  that  a  widow  shall  not 

the   only  question   is  whether   it   is  be  entitled  to  dower  in  addition  to 

the  lex  domioilU  at  the  time  of  the  the  provisions  of  her  husband's  will 

execution  of  the  will,  or  at  the  time  imleaa  such  plainly  appears  by  the 

of    the   testator's    death.      The    real  will  to  have  been  the  intention  of 

property  involved  in  this  ease,  how-  the  testator,  approached  the  subject 

ever,  was  in  Rhode  Island,  which  was  from  the  side  of  dower,  and  not  from 

the   domicil   of  the  testator   at  the  the   side  of  the  will,  and  therefore 

time   of  the  execution  of  the  will;  was   only  intended   to   operate  with 

and,  as  the  court  held  that  the  law  regard      to      Massachusetts      lands, 

of  the  domicil  at  that  time  ought  to  whether  described  as  a  statute  of  con- 
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to  supply  the  lack  of  any  indication  in  the  will  of  the  testator's 
intention  upon  the  subject,  and  yields  whenever  such  an  in- 
tention is  manifested,  it  would  seem  that  it  should  be  regarded 
as  a  rule  of  construction,  rather  than  a  rule  of  property ;  ^  and 
in  this  view,  it  would  seem,  for  the  reasons  stated  in  a  previous 
section,*  that  the  rule  of  the  testator's  domicil  should  prevail.'' 
Assuming  that,  either  by  reason  of  the  intention  expressed 
in  the  will,  or  by  operation  of  one  of  the  rules  of  law  above  re- 
ferred to,  a  widow  has  been  put  to  her  election  between  a  pro- 
vision in  the  will  and  her  rights  under  the  law  in  the  real 
property,  she  cannot  renounce  the  will  at  the  domicil  and  take 
under  it  at  the  situs;®  nor  can  she  elect  to  take  under  the  will 
so  far  as  the  property  at  the  domicil  is  concerned,  and  after- 

struetion  or  as  a  statute  relating  to  will  was  not  executed  in  the  manner 

dower.    The  court  intimated  that  the  required  by  the  law  of  New  Jersey 

question    should   be   referred   to   the  to   pass   the   title  to  real   property, 

law  of  Rhode  Island,  though  that  in-  The   court  said,   however,   that  if  a 

timation    seems    scarcely    consistent  question    could    arise    directly    upon 

with  its  view  of  the  nature  and  char-  the  title  of  the  heirs  at  law  to  the 

acter  of  the  Massachusetts   statute.  New  Jersey  land,  doubtless  the  court 

Jennings  v.  Jennings,  21  Ohio  St.  of  any  other  state,  upon  the  well-set- 

56,  77,  expressly  holds  that  the  rule  tied  principles  of  comity  of  nations, 

of  the  situs,  rather  than  the  rule  of  must  decide  it  according  to  the  lex 

the  domicil,  governs  upon  this  point,  rei  sitw.     See  also  Gaulfield  v.  Sulli- 

5  That  was  the  view  taken  of  the  van,  85  N.  Y.  153. 
statute  in  Boiling  v.  Boiling,  88  Va.       Orrell  v.  Orrell,  L.  R.  6  Ch.  302, 

524,  14  S.  E.  67,  supra,  note  4.    But  40  L.  J.  Ch.  N.  S.  539,  24  L.  T.  N.  S. 

see   Staigg   v.   Atkinson,   144    Mass.  245,  19  Week.  Rep.  370,  held  that  an 

664,  12  N.  E.  354,  supra,  note  4.  heir  at  law  taking  Scotch  lands  by 

6 Ante,   §   599a.  descent,  was  put  to  his  election  un- 

'Vow  Dyke's  Appeal,   60  Pa.   481,  der  an  English  will  devising  all  the 

held,  in  compliance  with  the  prece-  real  estate  of  the  testator,  it  appear- 

dents   in   Pennsylvania,   that,   where  ing  that  the  will  was  not  effectual  to 

a   Pennsylvania   testator   gave   lega-  dispose  of  the  Scotch  lands.     While 

cies  to  his  daughters  which  absorbed  it  does  not  appear  that  he  would  not 

the  bulk  of  his  estate,  and  attempted  have  been  put  to  his  election  by  the 

to  devise  real  estate  in  New  Jersey  Scotch  law,  the  court  seems  to  have 

to  his  sons,  that  the  daughters  could  assumed    that   the   law   of    England 

not  claim  their  legacies  and  at  the  governed. 

same  time  claim  their  rights  in  the       iWilson  v.  Com,  49  Miss.   538. 
real  property,  it  appearing  that  the 
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wards  renounce  the  will  and  claim  her  statutory  rights  in  the 
real  property  in  another  state.®  And  it  has  been  held  that, 
where  the  testator  leaves  property  in  two  states,  the  courts  of 
both  states  have  concurrent  jurisdiction  to  make  an  election 
in  behalf  of  the  widow  if  she  is  insane,  but  an  election  so  made 
in  either  state  precludes  a  different  election  in  the  other  state, 
even  with  respect  to  real  property  in  the  latter  state.  ^^  If, 
however,  the  question  whether  the  widow  is  put  to  her  elec- 
tion is  to  be  determined  by  reference  to  the  lex  rei  sitae,  and 
by  that  law  she  is  not  put  to  her  election  in  a  particular  case, 
the  rule  above  stated  would  not  seem  to  apply,  although,  by 
the  lex  domicilii,  she  has  been  put  to  her  election,  and  has 
made  it. 

Assuming  that  the  widow  has  been  put  to  her  election  be- 
tween a  provision  in  the  will  and  her  rights  under  the  law  in 
the  real  property,  her  renunciation  of  the  will  must  conform  to, 
and  be  made  in  the  time  allowed  by,  the  lex  rei  sitoe  in  order 
to  save  her  rights  in  the  real  property.  ■^^ 

A  widow's  right  to  renounce  the  provision  in  her  husband's 
will  and  claim  her  share  in  the  personal  estate  is  available 
only  in  the  proper  tribunal  of  the  testator's  domicil,  and  is 
not  available  in  the  tribunal  of  another  state  where  personal 
property  of  the  deceased  is  found.  ^'^ 

VIII.  Effect  of  subsequent  events  upon  will, 

599f.  Revocation;  rights  of  posthumous  child;  lapse  and  abate- 
ment; after-acquired  property. — While  the  general  principle  that 
refers  wills  to  the  law  of  the  testator's  last  domicil  so  far  as 
personal  property  is  concerned,  and  to  the  law  of  the  place 
where  the  property  is  located  so  far  as  real  property  is  con- 

^Ibid.;    Apperson    v.    Bolton,  29        i^Apperson  v.  Bolton,  29  Ark.  418. 
Ark.  418   [oUter).  ^^Slaughter  v.   Oarland,  40  Miss. 

lOWashburn  v.  Vcm  Steenwyk,  32   172. 
Minn.  336,  20  N.  W.  324. 
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■cerned,  has  but  a  partial  and  conditional  application  to  the  es- 
sential validity  and  construction  of  particular  provisions  of  the 
will,  it  resumes  its  absolute  sway  and  controlling  influence 
when  the  question  concerns  the  effect  upon  the  will  of  cer- 
tain extrinsic  facts  and  events  occurring  subsequently  to  its 
execution,  which  are  not  anticipated  by  the  will,  or  the  effect 
of  which  cannot  be  controlled  by  the  testator.  Thus,  the  ques- 
tion whether  the  marriage  of  the  testatrix,  or  the  birth  of  a 
child  subsequently  to  the  execution  of  the  will,  revokes  the 
same,  depends  upon  the  lex  domicilii  so  far  as  personal  prop- 
erty is  concerned,^  and  upon  the  lex  rei  sitoB  so  far  as  real 
property  is  concerned.^ 

So,  the  rights  of  a  posthumous  child  of  the  testator  depend 

1 A  will  made  by  an  unmarried  marrying  in  Scotland,  the  testator 
woman  in  New  Jersey,  who  subse-  had  married  in  England  after  he  had 
quently  marries  in  that  state  and  obtained  an  English  domicil,  a  ques- 
afterward  moves  to  New  York,  where  tion  of  some  nicety  would  have 
she  dies,  is  revoked  by  the  marriage,   arisen. 

under  the  New  York  statute  declar-  A  majority  of  the  court  of  appeal 
ing  that  "a  will  executed  by  an  un-  in  Loustalan  v.  Loustalan,  69  L.  J. 
married  woman  shall  be  deemed  re-  Prob.  N.  S.  75,  [1900]  P.  211,  82 
voked  by  her  subsequent  marriage,"  L.  T.  N.  S.  806,  48  Week.  Eep.  509, 
although,  by  the  law  of  New  Jersey,  held,  upon  the  assumption  that  the 
the  subsequent  marriage  did  not  have  matrimonial  domicil  of  the  parties 
that  effect.  Re  Goburn,  9  Misc.  437,  was  originally  established  in  Eng- 
30  N.  Y.  Supp.  383.  land,   that   the   law   of   England,   by 

It  was  held  in  Beid's  Goods,  L.  K.  which  a,  subsequent  marriage  oper- 
1  Prob.  &  Div.  74,  35  L.  J.  Prob.  N.  ates  to  revoke  a  prior  will,  applied 
S.  43,  12  Jur.  N.  S.  300,  13  L.  T.  N.  to  the  will  of  the  wife  although  she 
S.  680,  14  Week.  Rep.  316,  that  a  was  domiciled  in  France  at  the  time 
will  executed  by  a  person  while  of  her  death.  Vaughan  Williams, 
domiciled  in  Scotland,  where  he  sub-  L.  J.,  expressly  put  the  decision  upon 
sequently  married,  was  not  revoked  the  ground  that  the  rule  of  English 
by  his  subsequent  acquisition  of  a  law  which  makes  a  woman's  will  null 
■domicil  in  England.  The  court  said,  and  void  on  her  marriage  is  a  part 
however,  that  the  will  would  un-  of  the  matrimonial  law,  and,  the 
doubtedly  have  been  invalid  but  for  original  matrimonial  domicil  being 
Lord  Kingsdown's  act,  the  3d  sec-  English,  the  eflfect  of  that  law  could 
tion  of  which  provides  that  a  will  not  be  avoided  by  the  subsequent  ac- 
shall  not  be  revoked  "by  reason  of  a  quisition  of  a  French  domicil.  Liud- 
subsequent  change  of  domicil."  The  ley,  M.  R.,  who  was  of  the  opinion 
court  further  said  that  if,  instead  of  that  the  English  rule  of  law  above 
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upon  the  lex  rei  sitm  so  far  as  real  property  is  concerned,^  an(i 
upon  the  lex  domicilii  so  far  as  personal  property  is  concerned. 

referred  to  did  not  apply,  took  the    determine    the    English    law  on  the- 

view  that  the  case  should  be  decided    subject;  but,  again,  that  the  English 

upon  the  assumption  that  the  domi-    law  was    to    be    determined  in  the 

eil  of  the  testatrix  (according  to  the   light  of  the  English  view  of  domicil 

English    view    of    domicil)     was    in   and  not  in  the  light  of  the  French. 

France  at  the  time  she  executed  her  view  of  domicil.     There  is  an  inti- 

will   and   continued   there   after   her   mation  in  the  opinion  that  he  would 

marriage   and  until  her   death,  not-   have   agreed  with    the    position    of 

withstanding  that,  according  to  the   Vaughan  Williams,  L.  J.,  upon  the 

French  view  of  domicil,  she  acquired   assumption  that  the  original  matri- 

an   English   domicil   at  the   time  of   monial  domicil  was  English. 

her  marriage  which  continued  until       Senad's   Succession,    2   Rob.   (La.) 

the     subsequent     acquisition     of     a  258,  held  that  the  law  of  Louisiana,. 

French  domicil  by  her  husband.    Ex-  by  which  the  subsequent  birth  of  a 

pert  witnesses  testified  as  to  the  law   child  revokes    a    will,    applied  to  a 

of  France   applicable  to    the    case;   will   disposing   of   personal  property 

that  is,  they  apparently  undertook  to  in  Louisiana  made  in  that  state  by 

state    whether    the    law    of    France  u.  person  who  at  the  time  was  domi- 

would  give  effect  to  the  English  law   ciled  there,  but  who  at  the  time  of 

respecting  the   revocation   of  a,  will  his  death  was  domiciled  in  France, 

by   a.   subsequent   marriage,   in  view  by  the  law  of  which  the  subsequent. 

of   the   fact   that,   according   to   the  birth  of  a  child  does  not  revoke  the 

French  view  of  domicil,  the  original  will.     The     decision,     however,    was 

matrimonial    domicil    was    English,   based  upon  article  483  of  the  Civil 

The   Master   of   the   Rolls,   however,  co^e,  which  provides  that  "persons 

said  that  the  witnesses  should  have  ^j^^  reside  out  of  the  state  cannot 

been   instructed   that   their   assump-  dispose  of  the  property  they  possess- 

tion  of  an  English  domicil  was  inad-  j^^^g  j^^  ^  manner  different  from  that. 

missible,  and  that  since  the  matri-  prescribed  by  its  laws." 

monial  domicil  according  to  the  Eng-       a^hether  «,  will  of  real  property 

lish  view  of  domicil  was  French  and   .^  ^^^^j^^^  ^^  ^^^  subsequent  birth 

not  English,  the  English  law  did  not  ^^  ^^  ^^.^  ^^  ^^^  ^^  ^^ 

apply.     In  other  words,  he  seems  to  ^^^  ^^^  ^^^  ^^^  ^^  ^^^ 

have  assumed  that  the  question  as  to  .  .,      .^  „. 

.  .,  deceased s  domicil.     ware  v.  Wxsner, 

the  effect  of  the  marriage  upon  the  ^.  _  ,    „,„     „  .„     ,       j.   ^  ,j 

,  ,     ^    ,  °      ,        .      ,  50  Fed.  310;   Evansmlle  Ice  &  Gold 

will  was  ultimately  to  be  determined  ^     '     ^.  ,.o  t  j    coo 

,,     ,  -  T-.  T.-  1.  A  Storage  Go.  v.  Wmsor,  148  Ind.  682,. 

by  the  law  of  France,  which,  accord-  " 

ing     to    both     French    and    English  *^  ^-  ^-  ^^2- 

views  of  domicil,  was  her  last  domi-       ^°'  *!>«  effect  of  the  posthumous 

cil;  but  as,  according  to  the  French  birth  of  a  child  to  abate  devises  of 

view  of  domicil,  the  original  matri-  real  property  depends  upon  the  lex 

monial  domicil  was  English,  it  was  rei  sites.     Kingsbury  v.  Burnside,  5S 

necessary,  in  order  to  ascertain  the  111.  310,  11  Am.  Rep.  67. 

French  law  applicable  to  the  case,  to       ^Eyre  v.  Storer,    37    N.    H.    115.: 
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Again,  the  question  whether  a  legacy  lapses  upon  the  death 
of  the  legatee  before  the  testator's  death  depends  upon  the  law 
of  the  testator's  domicil;*  and  doubtless  the  question  as  to- 
the  lapse  of  a  devise  upon  the  death  of  the  devisee  before  the 
testator's  death  depends  upon  the  lex  rei  sitce.  Whether  a 
lapsed  legacy  falls  into  the  residuary  bequest  depends  upon 
the  law  of  the  testator's  domicil.®  Likewise,  the  abatement 
of  a  legacy  depends  upon  the  law  of  the  testator's  domicil.® 
The  question  whether  real  property  acquired  after  the  will 
passes  thereunder  also  depends  upon  the  lex  rei  sitae.''  These 
rules,  however,  with  respect  to  lapsing,  and  the  effect  of  the 
will  upon  after-acquired  property,  may  doubtless  be  controlled 
by  the  testator's  intention  when  the  will  anticipates  their  oc- 
currence. 

IX.  Capacitt  of  legatee  oe  devisee. 

599g.  Generally. — Excluding  the  question  as  to  the  right  of 
aliens  to  take  under  a  will,  which  is  to  be  determined  by  ref- 
erence to  the  statutes  and  public  policy  of  the  situs  of  the 

VanWickle  v.  VanWickle,  59  N.  J.  the  question  whether  a  residuary  be- 
Eq.  317,  44  Atl.  877.  quest     to     the     English   trustees    is 

iAnstruther  v.  Chalmer,  2  Sim.  1,  broad  enough  to  cover  a  lapsed  leg- 
4  L.  J.  Ch.  123,  29  Revised  Rep.  48.  acy  of  American  funds  will  be  deter- 
So,  the  law  of  the  testator's  domicil  mined  by  the  law  of  England.  Rock- 
governs  the  lapsing  of  a  legacy  of  well  v.  Bradshaw,  67  Conn.  8,  34 
stock  in  a,  bank  of  another  state  in  Atl.  758. 
which  the  legatee  resides,  although  a        ^Ibid. 

statute  of  the  latter  state,  if  appli-  swhetber  demonstrative  legacies- 
cable,  would  prevent  the  lapsing,  to  nonrelatives  of  the  testator  abate 
Lowndes  v.  Oooch,  87  Md.  478,  40  L.  in  favor  of  similar  legacies  to  his. 
R.  A.  380,  39  Atl.  1045.  relatives  depends  upon  the  law  of  his 

Where  a  will  executed  by  a  person  domicil,  and  not  upon  the  law  of  the- 
domiciled  in  England  seeks  to  pro-  place  where  the  property  is  situated 
vide  for  the  distribution  of  his  and  the  administration  is  pending, 
American  property  among  his  Ameri-  Apple's  Estate,  66  Cal.  432,  6  Pac.  7. 
can  relatives  through  an  American  iPrazier  v.  Boggs,  37  Fla.  307,  20i 
administration,  and  his  English  es-  So.  245;  Doe  ex  dem.  Wynne  v. 
tate  among  his  English  relatives  Wynne,  23  Miss.  251,  57  Am.  Dee. 
through  an  English  administration,   139;  Applegate  y.  Smith,  31  Mo.  166. 


1354  SUCCESSION,  WILLS,  AND  ADMINISTRATION.  [Chap.  IX. 

property,  the  capacity  of  the  legatee  named  in  the  will  to  take, 
personal  property,  assuming  the  validity  of  the  legacy  in  other 
respects,  depends  upon  the  law  of  the  legatee's  domicil ;  ^  but  the 
capacity  to  take  real  property  is  in  general  to  be  determined  by 
the  lex  rei  sitoe.  ^  The  question  whether  the  heirs  at  law  or  next 
of  kin  of  the  testator  may  challenge  the  legal  capacity  of  a 
corporation  to  take  by  devise  or  bequest  in  excess  of  the  amount 
prescribed  by  its  charter  has,  however,  been  referred  to  the  law 
of  the  testator's  domicil,  rather  than  that  of  the  corporation's 
domicil.^      A  prohibition  in  the    charter    of    a    corporation 

1  The  ability  to  take  a,  testamen-  New  York,  even  if  it  would  not  be 

tary  bequest  depends  upon  the  law  valid  if  made  to  a  resident  of  the 

of  the  legatee's  domicil.     Be  Huss,  state.     Re  Sturges,  28  Misc.  110,  59 

126  N.  Y.  537,  12  L.  R.  A.  620,  27  N.  N.  Y.  Supp.  783,  Affirmed  in  48  App. 

E.   784.     It   was    held   in   this   case  Div.  624,  62  N.  Y.  Supp.  1148. 
that    a,    bequest    of    personalty  to  a        So,  the  age  of  majority  of  the  lega- 

"eommunity"  iu    a    foreign    country  tee   for   the  purpose  of   receiving   a 

was  valid  if  it  had  the  capacity  to  legacy  is  to  be  determined  by  the  law 

take  by  the  laws    of    that    country,  of  her  domicil  and  not  by  the  law 

The  testator  in  this  ease  was  appar-  of    the    testator's  domicil.     Kohne's 

ently  domiciled  in  New  York.  Estate,    1    Pars.    Sel.    Eq.    Cas.    399. 

Conversely,  a  bequest  to  an  unin-  It  was  held  in  this  case  that  a  power 

corporated  association,  domiciled  in  of  attorney  executed  by  the  legatee 

a  state  by  the  law  of  which  such  as-  at  her  domicil  before  she  had  attained 

aociations     cannot     take,     is     void,  her  majority  according  to  the  law  of 

though   such   associations   may  take  her   domicil,   but  after   she  had  at- 

according  to  the  law  of  the  testator's  tained  her  majority  according  to  the 

last    domicil.     Mapes    v.    American  law  of  the  testator's  domicil,  did  not 

Home  Missionary  8oc.  33  Hun,  360.  authorize  the  executors  to  pay  over 

The  validity  of  a  bequest  in  a  will,  the  legacy. 
«o  far  as  it  depends  upon  the  capae-  A  simple  bequest  of  money  to  be 
ity  of  a  legatee  to  take,  depends  up-  paid  to  a  foreign  corporation  is  valid 
on  the  law  of  the  legatee's  domicil,  even  if  the  law  of  the  state  where 
and  not  upon  the  law  of  the  testa-  the  will  is  made  forbids  the  execu- 
tor's domicil.  Be  Lang,  9  Misc.  521,  tion  of  such  a  trust  as  that  for  which 
30  N.  Y.  Supp.  388.  the  corporation  is  created.     General 

A  bequest  made  by  a  resident  of  Assembly  v.  Guthrie,  86  Va.   125,  6 

New  York  state  to  a  legatee  domi-  L.  R.  A.  321,  10  S.  E.  318. 
ciled  elsewhere,  and  competent  under        ^Sevier  v.  Douglass,  44  La.  Ann. 

the  laws  of  his  domicil  to  take  the  605,  10  So.  804. 

same  for  the  purposes  for  which  it        3  The  Maryland  court  of  appeals, 

is  made,  is  valid  imder  the  laws  of  in  Be  Stickney,  85  Md.  79,  sub  nom. 
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against  the  taking  of  real  property  by  devise  is  applicable, 
though  the  testator  may  have  been  domiciled,  and  the  property 
situated,  in  another  jurisdiction;*  and  a  similar  prohibition 
in  a  general  statute  of  the  domicil  of  the  corporation  defining 
the  powers  of  corporations  would  doubtless  have  the  same  ap- 
plication; but  there  is  a  conflict  of  authority  upon  the  ques- 
tion whether  a  provision  in  the  statute  of  wills  of  the  state 
where  the  corporation  is  domiciled,  declaring  that  no  devise 
to  a  corporation  shall  be  held  valid  unless  the  corporation  be 
expressly  authorized  by  its  charter  to  take  by  devise,  applies 
to  a  devise  of  real  property  in  another  state,  if  the  charter  con- 
fers general  capacity  upon  the  corporation  to  hold  real  proper- 
ty, but  neither  expressly  authorizes  nor  prohibits  it  to  take 
such  property  by  devise.®  Assuming  the  capacity  of  the  cor- 
poration by  the  law  of  its  domicil  to  take  by  devise,  it  cannot 

Congregational  Church  Building  8oc.  hold  real  property,  but  neither  ex- 
V.  Everitt,  35  L.  K.  A.  693,  60  Am.  preasly  authorized  nor  prohibited  it 
St.  Kep.  308,  36  Atl.  654,  applied  the  to  take  such  property  by  devise, 
rule,  as  established  in  Maryland,  might  take  under  a  devise  of  real 
that  the  heirs  at  law  or  next  of  kin  property  in  Connecticut,  notwith- 
•of  a  decedent  cannot  challenge  the  standing  a  provision  of  the  statute 
legal  capacity  of  a  corporation  to  of  wills  of  New  York  declaring  that 
take  property  by  devise  or  bequest  no  devise  to  a  corporation  shall  be 
in  excess  of  the  amount  prescribed  valid  unless  such  corporation  be  ex- 
by  its  charter,  to  a  bequest  made,  by  pressly  authorized  by  its  charter,  or 
a  person  domiciled  in  Maryland,  to  by  statute,  to  take  by  devise.  The 
a  New  York  corporation,  even  decision  is  upon  the  ground  that, 
though  the  rule  is  otherwise  in  New  while  the  New  York  corporation 
York.  The  court  gave,  as  a  reason  brought  with  it  from  New  York  its 
for  applying  its  own  rule,  that  it  charter,  it  did  not  bring  with  it  the 
would  gratify  the  testator's  wishes.   New  York  statute  of  wills. 

*White  V.  Howard,  38  Conn.  342,  5  The  New  York  statute  of  wills, 
■conceded  that  any  limitation  in  the  declaring  that  no  devise  to  a  corpora- 
■charter  of  a  corporation  upon  its  ca-  tion  shall  be  valid  unless  the  corpo- 
pacity  to  take  by  devise  or  bequest  is  ration  be  expressly  authorized  by  its 
applicable,  wherever  the  testator  charter  to  take  by  devise,  incapaci- 
may  have  been  domiciled,  or  the  tates  a  New  York  corporation  not 
property  may  be  situated;  but  held  so  expressly  authorized  by  its  char- 
that  a  New  York  corporation,  whose  ter,  to  take  by  devise  real  property 
flharter  conferred  general  capacity  to  in  Illinois.     Starkweather  v.  Ameri- 
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take  real  property  in  another  jurisdiction  in  that  manner  if 
contrary  to  the  statute  or  public  policy  of  the  latter.* 

X.    JuEISDICTION    TO    CONSTEUE    OE    DETEEMINE    VALIDITY    OF 

WILl. 

5991i.  Generally. — The  courts  of  the  state  or  country  in  -which 
the  property  is  situated  have  exclusive  jurisdiction  to  construe 
and  determine  the  validity  of  wills  so  far  as  they  relate  to  real 
property.  ■'^  So,  while,  as  elsewhere''  shown,  the  courts  of  tes- 
tator's domicil  may  admit  to  probate  a  will  relating  to  real 
property  in  another  state,  and  the  courts  of  the  latter  state  may^ 
under  local  statutes,  accept  that  probate  as  establishing  the  ca- 
pacity of  the  testator  and  the  formal  validity  of  the  will  if 
granted  upon  evidence  showing  a  compliance  with  the  lex  rei 
sitae  in  this  respect,  a  court  of  the  testator's  domicil  wiU.  not 
decree  that  a  decedent  died  intestate  as  to  real  property  in  an- 

can  Bible  Soo.  72  111.  50,  22  Am.  Rep.  111.  408,  12  N.  E.  72;  Folsom  v.  Ohio- 

133.     But  see  contra.  White  v.  How-  State  University,  210  111.  404,  71  N. 

ard,  38  Conn.  342.  E.  384;  Lincoln  v.  Perry,  149  Mass. 

6  A  devise  of  real  property  in  New  368,  4  L.  R.  A.  215,  21  N.  E.  671. 

York  to  a  corporation  organized  un-  So,  it  has  been  held  that  the  court 

der  the  laws  of  another  state  is  void,  of  the  testator's  domicil  has  no  ju- 

unless  the  corporation  is  authorized  risdiction  to  determine  the  effect  of 

to  take  by  a,  statute  of  New  York,  the  will  as  a  conversion  of  real  prop- 

although,  by  its  charter,  it  has  such  erty  in  another  state.     Clarke's  Ap- 

capacity.     White  v.   Hotoard,'4S  N.  peal,  70  Conn.  195,  39  Atl.  155,  Af- 

Y.  144.             -  firmed  in  178  U.   S.   186,  44  L.  ed. 

The  devise  of  lands  in  New  York  1029,  20  Sup.  Ct.  Rep.  873;  Ford  v. 
to  the  government  of  the  United  Pord,  70  Wis.  19,  5  Am.  St.  Rep. 
States  is  void  under  a  statute  of  117,  33  N.  W.  188. 
New  York,  by  which  a  devise  of  land  The  courts  of  the  state  in  whicli 
in  that  state  can  only  be  made  to  land  charged  with  a,  legacy  is  situ- 
natural  persons  and  to  such  corpo-  ated  have  exclusive  jurisdiction  of 
rations  as  are  created  under  the  the  enforcement  of  the  legacy  against 
laws  of  the  state  and  are  authorized  the  land,  although  the  testator  was- 
to  take  by  devise.  United  States  v.  domiciled  in  another  state.  Wil- 
Fox,  94  U.  S.  315,  24  L.  ed.  192.  Hams  v.  Nichol,  47  Ark.  254,  1  S.  W. 

iFalke   v.    Terry    (Colo.)    75   Pac.  243. 

425;  Readman  v.  Ferguson,  13  App.  2  See  post,  §  644a. 
D.  C.  60 :   Osiourn  v.  McCartney,  121 
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other  state  where  he  left  a  will  which  was  not  executed  in  the 
manner  required  by  the  lex  rei  sitce,  since  the  validity  of  the 
will,  so  far  as  that  property  is  concerned,  is  a  question  for  the 
-courts  of  the  situs.  ^ 

The  courts  of  the  testator's-  domicil  are  ordinarily  the  prop- 
er tribunals  to  determine  a  contest  over  the  construction  or 
validity  of  a  will  of  personal  property,  and  their  decisions  are 
binding  upon  the  parties  to  the  suit  with  respect  to  all  personal 
property  wherever  located.*  While  the  courts  of  another  state 
or  country  in  which  personal  assets  are  found  will  ordinarily 
remit  any  question  of  construction  to  the  courts  of  the  dom- 
icil,^ they  may  assume  jurisdiction  themselves  to  determine 
the  question  when  the  parties  interested  are  residents,  in  order 
to  avoid  the  expense  and  delay  attendant  upon  a  resort  to  a 
foreign  jurisdiction.®  But  such  jurisdiction  cannot  be  exer- 
cised after  the  ancillary  administrator  has  rendered  a  final 
account  showing  that  the  surplus  in  his  hands  has  been  paid 
over  to  himself  or  another  as  executor  under  the  domiciliary 
appointment.  ^ 

iEarhart's  Succession,  50  La.  Ann.  L.  R.  9  App.  Cas.  34,  53  L.  J.  Ch.  N. 
524,  23  So.  476.  S.  435,  50  L.  T.  N.  S.  401,  32  Week. 

The  rejection  of  a  will  executed  in  Rep.  573,  L.  R.  10  App.  Cas.  453,  53 
another  state  without  the  formali-  L.  T.  N.  S.  826.  So,  where  the  will 
ties  required  in  New  York  for  the  of  a  -testator  domiciled  in  another 
execution  of  a  will  devising  land  state  bequeathes  a  portion  of  the  es- 
does  not  affect  the  rights  of  a  devi-  tate  to  a  New  York  corporation  up- 
see  therein  to  land  in  the  state  where  on  certain  trusts,  and  the  fund  has, 
the  will  was  made.  Re  Gaines,  84  by  an  order  of  the  court  of  the  dom- 
Hun,  520,  65  N.  Y.  S.  R.  615,  32  N.  icil,  been  turned  over  to  the  trustee, 
Y.  Supp.  398.  a  court  of  New  York  having  obtained 

^Gaines's  Succession,  45  La.  Ann.  jurisdiction  of  all  the  parties  inter- 
1237,  14  So.  233;  Dalrymple  v.  Gam-  ested  may  properly  construe  the  will 
ble,  68  Md.  523,  13  Atl.  156;  Lin-  with  reference  to  the  trusts  imposed 
coin  V.  Perry,  149  Mass.  368,  4  L.  R.  upon  the  corporation.  Farmers' 
A.  215,  21  N.  E.  671 ;  Pratt  v.  Doug-  Loan  &  T.  Co.  v.  Ferris,  67  App.  Div. 
las,  38  N.  J.  Eq.  516.  1,  73  N.  Y.  Supp.  475. 

iSimonson  v.  Waller,  9  App.  Div.  ^Emery  v.  Batohelder,  132  Mass. 
503,  41  N.  Y.  Supp.  662.  452. 

« Ihid.     See  also  Ewing  v.  Ewing, 
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XI.  Contracts  poe  successioit, 

600.  Same  test  as  with  wills. — Such  contracts  were  unknown 
to  the  Roman  law.  ■^  They  have  not  been  unknown,  however, 
in  England  and  the  United  States;  and  questions  may,  there- 
fore, arise  as  to  the  law  by  which,  in  case  of  conflict,  they  are 
to  be  governed.  It  may  be  now  enough  to  say  generally  that 
wlien  an  engagement  is  made  to  will  certain  property  to  an- 
other, this  is  to  be  determined,  after  death,  so  far  as  concerns 
movables,  by  the  law  of  the  last  domicil  of  the  deceased.  The 
same  law  governs  mutual  engagements  by  two  parties,  to  will 
their  estates  to  each  other  (bilateral  contracts  of  snccessin-nV 
In  this  case  the  party  who  dies  first  is  regarded  as  the  testator 
whose  last  domicil  supplies  the  governing  law.^  It  is  scarcely 
necessary  to  say  that  immovables  would  not  be  affected  by  this 
rule,  but  would  be  controlled  by  the  lex  rei  sitae. 

It  has  been  held  that  the  question  whether  an  agreement  to 
make  provision  for  a  person  by  a  will  must  be  in  writing  de- 
pends upon  the  law  of  the  testator's  domicil,  rather  than  that 
of  the  jurisdiction  in  which  the  agreement  was  made.* 

XII.  Teusts. 

601.  Distinctions  of  Roman  law. — By  the  Roman  law  the  usu- 
fruct of  a  trust  did  not  descend  to  heirs.  It  consisted  in  the 
right  to  use  and  enjoy  things  belonging  to  others,  without  im- 
pairing the  substance  of  the  things  themselves  (^'us  alienis 
rebus  utendi  fruendi,  salvo,  rerum  substantia).^  But  this 
right  vanished  when  the  usus  fructuarius  died.^  In  trusts, 
originally  the  party  interested  (fidei-commissarius)  had  only 
what  was  called  jus  precarium,  which  could  only  be  enforced 
by  personal  appeal;  but  subsequently  a  particular  court,  called 
that  of  the  praetor  fidei-commissarius,  was,  like  the  English 
chancery,  instituted  to  take  cognizance  of  and  to  apply  such 
trusts.*     A  fidei-commissum,  therefore,  could  not  be  the  suh- 

1  Savigny,  viii.  §  377.  i  Inst.  2,  4,  pr. 

mid.  2  Inst.  2,  23,  2 ;  1  Stephen,  Com.  329. 

3  Inst.   2,   23,   1 ;    1   Stephen,   Com. 

iEmery  v.  BurbanJc,  163  Mass.  326,  329.     See  McDonogh  v.  Murdoch,  15 

oc  T    -o  \    K'T    AT   a™    q+   -po,,   AUR  How.    407-ilO,    14    L.    ed.    749-751, 

28  L.  R.  A.  57,  47  Am.  St.  Rep.  456,  ^j^^^^  ^^^  question  is  discussed  by 

39  N.  E.  1026,  post,  §  690e.  Tudge  Campbell. 
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ject  of  an  estate  of  inheritance,  and  when  the  usus  fructuarii, 
who  was  designated  in  the  will,  died,  the  whole  estate,  equi- 
table as  well  as  real,  reverted  to  the  legal  owners, — to  the 
haeres  fiduciarius.  Hence,  the  fidei-commissum  is  not  the  sub- 
ject of  succession,  in  its  proper  sense;  and,  hence,  it  is  gov- 
erned, not  by  the  law  of  domicil,  but  by  the  lex  rei  sites, — the 
place  where  the  land  which  is  the  subject  of  the  fi^dei-commis- 
sum  lies. 

XIII.  Escheats  ahd  cadttciart  eights. 

602.  By  Roman  law,  last  domicil  of  deceased  owner  prevails. — 
By  the  Koman  law,  in  cases  where  it  is  maintained  that  goods 
are  left  without  an  owner,  by  the  last  owner's  death  with- 
out heirs,  it  is  held  that  the  law  of  the  last  owner's  last  domicil 
is  to  determine.-'  The  state  or  fi^cus,  in  such  case,  on  the  the- 
ory that  things  left  without  an  owner  are  hona  vacantia,  comes 
in  as  successor,  and  hence  the  general  doctrine  of  succession 
applies,  i.  e.,  that  of  the  last  domicil  of  the  deceased  owner. 
And  hence,  it  is  the  fi,scus  of  such  domicil,  according  to  Sav- 
igny,  Gliick,  and  Puchta,  that,  by  the  modern  Roman  law,  is 
entitled  to  succeed  to  such  hoTia  vacantia,  and  is  to  enjoy  these 
caduciary  rights. 

603.  Otherwise,  by  our  law. — On  tbe  other  hand,  where  the 
theory  of  universal  succession  is  rejected,  and  where  the  hona 
vacantia  are  viewed  by  the  territorial  law  as  subject  to  singular 
succession  (e.  g.,  when  there  is  a  positive  local  law  treating 
property  left  by  an  intestate  without  known  heirs  as  an  escheat, 
or  where  on  feudal  principles  such  property  reverts  to  the  lord 
paramount),  then  the  lex  rei  sitce  controls.^  And  this  is  no 
doubt  the  law  in  England  and  the  United  States  with  regard  to 
real  estate. 

1  Savigny,  viii.  §  377;   Gliick,  In-  86  L.  T.  N.  S.  346,  71  L.  J.  Ch.  N.  S. 

testaterbfolge,   §   147;    Puchta,  Pan-  408,  that  where  a  domiciled  citizen 

■^"i^See  I  BLCom.  p.  243;  2  Stephen,  °f  Austria  died  intestate,  leaving  no 

Com.  p.  409;  Bar,  §  114.     According  ^'^^^^  '^'^°  '«"=re  entitled  to  take  ao- 

to    Demangeat,    the    French    courts  cording  to  the  law  of  Austria,  a  fund 

have     repeatedly     decided     that    all  in  a  court  of  England  belonging  to 

property  in  France,  movable  as  well  j^j^     ^^  ^  ^    ^-^    -^     ,^^  ^ 
as  immovable,  that  is  found  without  ^  .  ^         ^i^wn  an 

an  owner,  goes  to  the  French  fiscus.  '"^'^  vacantia,  although  by  the  law 

of  Austria  the  property  in  such  case 

It  was  held    in    Burnett's    Trusts  would  be  confiscated  by  the  fiscus. 
[1902]  1  Ch.  847,  50  Week.  Rep.  681, 
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XIV.    FOEEIGN  ADMINISTEATIOKS. 

a.  When  foreign  administrators  may  acv. 

604.  limited  to  territory  of  appointment. — By  the  English 
•common  law,  personal  property,  as  has  been  already  observed, 
is  technically  charged  -with  a  decedent's  debts ;  and  the  court  of 
the  situs  regards  the  executor  or  administrator  as  a  trustee  to 
see  that  the  property  is  applied  to  the  uses  that  the  law  pre- 
scribes. Hence,  neither  administrator  nor  executor  can  med- 
dle with  any  portion  of  the  estate  of  a  deceased  person  before 
proving  the  will,  or  receiving  authorization  from  the  proper 

-court.*  Nor  can  a  foreign  executor  or  administrator,  whose 
authority  springs  from  the  last  domicil  of  his  deceased  princi- 
pal, by  mere  force  of  such  authority,  take  possession  of  prop- 
■erty  in  countries  subject  to  the  English  common  law.  To  do 
this,  he  must  obtain  legal  authority  or  probate  to  act  from  the 
•courts  of  the  situs.  ^ 

605.  This  rec[uired  by  policy  of  territoriality. — The  reasoning 
-on  which  this  rule  is  based  has  already  been  examined.  ^  It  is 
there  shown  that  property,  whether  immovable  or  movable,  is 

iWestlake,  1880  ed.  p.  405;  Wms.  Beir,  16  Mich.  50;  Sheldon  v.  Bice, 

Exrs.  1879,  306,  2025.  30    Mich.    290,    18    Am.    Rep.    136; 

2Pipo»  V.  Pipon,  1  Ambl.  25;  Price  Rosenthal  v.  Renich,  44  lU.  203;  Mc- 

V.  Deichurst,  4  Myl.  &  C.  76,  8  L.  J.  dure  v.  Bates,  12  Iowa,  77;  Turner 

Ch.  N.  S.  57,  2  Jur.  1006,  Affirming  v.  lAnam,  55  Ga.  253;  Henderson  v. 

-8  Sim.  279;  Femandes's  Case,  L.  R.  Host,  15  La.  Aim.  405;   Burianh  v. 

5  Ch.  315,  22  L.  T.  N.  S.  219,  18  Payne,  17  La.  Ann.  15,  87  Am.  Dec. 
Week.  Rep.  411;  Bond  v.  Graham,  1  513;  Riley  v.  Moseley,  44  Miss.  37 
Ha-re,  482,  11  L.  J.  Ch.  N.  S.  306,  6  Anderson  v.  Gregg,  44  Miss.  170; 
Jur.  020;  Preston  v.  Melville,  8  Clark  Rucks  v.  Taylor,  49  Miss.  552;  Mor- 

6  F.  1;  Fenwiok  v.  Bears,  1  Cranch,  ton  v.  Batch,  54  Mo.  408;  Apperson 
■259,  2  L.  ed.  101;  Armstrong  v.  Lear,   v.  Bolton,  29  Ark.  418;   Rutherford 

12  Wheat.  169,  6  L.  ed.  589 ;  Vanighan  v.    Clark,   4   Bush,    27.       For   other 

V.  Northruxj,  15  Pet.  1,  10  L.  ed.  639;  cases,  see  post,  §  610. 

.Swatzel   V.    Arnold,    1    Woolw.    383, 
Fed.  Cas.  No.  13,682;  Borden  v.  Bor-       The  general  principle  that  a  grant 

■■den,  5  Mass.  67,  4  Am.  Dec.  32;  of  administration  does  not  ex  pro- 
Langdon  v.  Potter,  U  Mass.  313;  Re       •        •  j^  ^    ^  ^    ^ 

Picquet,   5   Pick.   65;    Trecothick   v-  i,     ,.    .,      „  ,,       ,_  f  J    . 

Austin,  4  Mason,  16,  Fed.  Cas.  No.  the  limits  of  the  state  or  country  m 

14,164;   Pond  v.   Makepeace,  2  Met.  which  it  was  granted  is  supported  by 

114;  Riley  v.  Riley,  3  Day,  79,  3  Am.  almost  numberless  cases.     See,  in  ad- 

S^^u  ^.1",'  l''''"w^^?  Ti  ^^''"^o/  dition  to  those  cited  above,  the  cases 
Barb.  431;   Re  Webb,  11  Hun,  124;      .,,.,„.         ,    ^        '         ^ 

■Clark  V.  Blackington,  110  Mass.  369;  cited  in  13  Am.  &  Eng.  Enc.  Law, 
Banta  v.   Moore,   15  N.   J.   Eq.   97;   pp.  916,  917. 

.Sayre  v.  Eelme,  61  Pa.  299;  Watson 

-V.  Pack,  3  W.  Va.  154;   Vickery  v.        lAnte,  §§  297-311. 
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primarily  subject  to  the  law  of  the  territory  wherein  it 
is  found.  The  sovereign  is  guardian  of  all  property  within 
his  bounds.  As  he  alone  can  protect  such  property  from  for- 
eign invasion,  so  it  is  his  duty  to  see  that  ite  use  is  secured  to 
the  proper  owner.  Hence,  those  who  meddle  with  it,  when  oc- 
cupancy has  been  closed  by  death,  must  first  obtain  his  sanc- 
tion, and  act  under  his  control.  And  what  has  been  said  in 
respect  to  foreign  corporations  applies  with  equal  force  to  for- 
eign administrators.  An  administrator  (and  the  same  remark 
applies  to  an  executor)  acts  under  the  control  of  the  sovereign 
from  whom  he  takes  out  letters.  He  is  therefore  the  officer  of 
such  sovereign,  and  cannot  be  permitted,  as  such,  to  exercise 
his  office  in  another  sovereignty.^ 

606.  Also  by  duty  to  citizens. — 'Nov  is  this  course  uninflu- 
enced by  the  consideration  that  without  it  domestic  creditors 
might  be  unjustly  prejudiced  by  being  forced  into  a  foreign 
court.  A  man  who  brings  his  property  to  New  York,  for  in- 
stance, and  there  contracts  debts,  may  be  said  to  do  so  on  the 
credit  of  such  property.  It  would  be  wrong  to  send  such  prop- 
erty abroad  until  the  debts  with  which  it  is  thus  equitably 
chargeable  are  satisfied. 

607.  Local  authorization  therefore  required. — This,  however, 
could  not  be  done,  if,  without  regard  to  such  creditors,  a  de- 
cedent's assets  were  at  once  sent  abroad  to  be  mingled  in  a 
foreign  fund.  Hence  comes  the  practice,  universally  accepted 
by  countries  where  the  English  common  law  obtains,  of  requir- 
ing foreign  administrators,  as  a  necessary  preliminary  to  the 
taking  possession  of  domestic  assets,  to  obtain  authority  from 
the  court  of  the  situs. 

608.  But  domiciliary  administrator  usually  recognized  by 
■court  of  situs. — But  while  it  is  thus  clear  that  a  foreign  admin- 
istrator, as  such,  is  not  entitled  to  sue  in  courts  subject  to  the 
English  common  law,^  yet  the  position  is  now  almost  univer- 
sally accepted,  that  the  executor  or  administrator  authorized 
by  the  law  of  the  deceased's  last  domicil  will  be  recognized  in 
England  and  the  United  States  as  the  person  to  whom  ancillary 
probate  will  be  granted,  upon  proper  security,  empowering 
him  to  administer  all  local  effects.^     So  far  as  concerns  loi'.al 

Unte,  §  105.  C.  76,  8  L.  J.  Ch.  N.  S.  57,  2  Jur. 

lAa    to    Louisiana    practice,     aee  1006;  Earl's  Goods,  L.  R.  1  Prob.  & 

Dixon  V.  D'Armond,  23  La.  Ann.  200.  Div.  450,  36  L.  J.  Prob.  N.   S.   127, 

2  Foote,  Private  International  Jur.  16  L.  T.  N.  S.  799 ;  Hill's  Goods,  L. 

p.  199;  Price  v.  Dewhurst,  4  Myl.  &  R.  2  Prob.  &,  Div.  89,  39  L.  J.  Prob. 
Vol.  II.  CoNFL.  or  Laws — 86. 
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assets,  he  acts  under  the  direction  of  the  courts  of  the  situs,  and 
hence  the  principle  of  territorial  supremacy  is  not  invaded; 
while  by  accepting  him  as  the  officer  for  this  purpose,  inter- 
national harmony  of  distribution  is  subserved. 

609.  This  the  settled  rule  in  England. — In  conformity  with 
this  view  it  has  been  ruled  by  the  House  of  Lords  that  when  an 
Englishman  is  domiciled  in  a  foreign  country,  and  dies  there,, 
it  becomes  the  duty  of  the  court  of  probate,  in  case  of  his  leav- 
ing personal  property  in  England,  to  grant  ancillary  probate  to 
the  foreign  exectitors.  ■*  And,  as  a  general  rule,  the  English 
practice  is  to  give  power  to  the  foreign  domiciliary  administra- 
tor to  administer  the  English  assets.^ 

610.  So,  in  the  United  States. — The  same  practice  obtains  in 
the  United  States.  The  new  administration,  thus  taken  out, 
is  then  viewed  as  subsidiary  or  ancillary  to  that  obtained  in  the 
country  of  the  last  domicil  of  the  deceased.-^ 

611.  But  not  when  contravening  local  law. — But  this  rule 
will  not  be  followed  when  the  effect  would  be  to  contravene  a 
local  law.  Thus,  when  an  application  was  made  to  the  court 
of  probate  to  grant  letters  of  administration,  with  the  will  an- 
nexed, to  the  estate  of  the  widowed  Duchess  d'Orleans,  in  ac- 
cordance with  a  grant  made  in  France,  the  country  of  her 
domicil,  the  administrator  for  whom  the  appointment  was 
asked  being  her  son.  Count  de  Paris,  then  a  minor,  the  judge 
refused.^  It  is  also  said  that  the  practice  of  giving  ancillary 
letters  to  a  foreign  administrator  does  not  apply  when  the  for- 
eign administrator  was  appointed,  not  as  heir,  but  as  creditor.^ 

612.  Courts  may  restrain  parties  as  to  administrations. — The 

N.  S.  52,  23  L.  T.  N.  S.  167,  18  Week.  i  See  Boston  v.  Boylston,  2  Mass. 

Rep.  1005;   Campbell  v.  Sheldon,  13  384;  Richards  v.  Dutch,  8  Mass.  506; 

Pick.    8;    Cam,piell   v.    Wallace,    10  Hooker   v.    Olmstead,    6    Pick.    481; 

Gray,    162;     Swatnel    v.    Arnold,    1  Jennison  v.   Hapgood,   10   Pick.   77; 

Woolw.    383,    Fed.    Cas.   No.    13,682.  Kla  v.  Edwards,  13  Allen,  48,  90  Am. 

Post,  §§  609  et  seq.  Dec.   174;    Lynes   v.    Coley,   1   Redf. 

lEnohin  v.  Wylie,  10  H.  L.  Cas.  1,  405;  Miller's  Estate,  3  Rawle,  312,  24 

31  L.  J.  Ch.  N.  S.  402,  8  Jur.  N.  S.  Am.  Dec.  345;   Parker's  Appeal,  61 

897,  6  L.  T.  N.  S.  263,  10  Week.  Rep.  Pa.  478.      For  other  cases,  see  ante, 

467;  Wms.  Exrs.  1879,  437.  §  604. 

iHill's  Goods,  L.  R.  2  Prob.  &  Div.  Wrleans'    Goods,   I    Swabey   &  T. 

89.      See,   to   same   point,   Blanche's  253. 

Goods.  1  Swabey  &  T.  511,  28  L.  J.  2  Lord  Mansfield,  in  Bum  v.  Oole, 

Prob.  N.  S.  139;  Preston  v.  Melville,  1  Ambl.  416;   Westlake,  Private  In- 

8  Clark  &  F.   15;   Miller  v.  James,  ternational  Law,  1st  ed.  art.  292. 
L.  R.  3  Prob.  &  Div.  4,  42  L.  J.  Prob. 
N.  S.  21,  27  L.  T.  N.  S.  862,  21  Week. 
Rep.  272. 
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courts  of  a  testator's  last  domicil  may,  it  seems,  in  proper  cases, 
restrain  his  successors  from  proceeding  to  set  up  anything  but 
ancillary  administrations  in  foreign  lands.  ^ 

612a.  Situs  of  personal  property  for  purposes  of  administra- 
tion.— Except  in  those  jurisdictions  in  which  the  lex  situs  has 
been  substituted  by  statute  for  the  lex  domicilii,  the  situs  of 
personal  property  for  the  purpose  of  succession  or  distribution, 
as  distinguished  from  administration,  is  immaterial,  since, 
wherever  its  situs,  it  falls  within  the  operation  of  the  general 
principle  that  succession,  testate  or  intestate,  to  personal  prop- 
erty is  governed  by  the  law  of  the  decedent's  last  domicil.'  The 
situs  is,  however,  important  for  the  purposes  of  administra- 
tion, since  the  jurisdiction  to  administer  pertains  solely  to  the 
courts  of  the  situs.  The  situs  of  tangible  personal  property 
for  that  purpose  is  its  actual  situs,  i.  e.,  the  jurisdiction  in 
which  the  property  is  located  at  the  time  of  the  decedent's 
death,  and  not  the  jurisdiction  in  which  the  decedent  was  dom- 
iciled. While  for  some  purposes  the  situs  of  a  simple  con- 
tract debt  is  at  the  domicil  of  the  creditor,  its  situs  for  the  pur- 
pose of  administration  is  at  the  domicil  of  the  debtor,  rather 
than  the  domicil  of  the  creditor  or  the  place  where  the  evi- 
dence of  the  debt  may  be  found.  ^     According  to  the  weight  of 

iflope  V.  Carnegie,  L.  K.  1  Ch.  320,  170;  Pinney  v.  McOregory,  102  Mass. 

12  Jur.  N.  S.  284,  14  L.  T.  N.  S.  117,  186;    Merrill  v.   New  England  Mut. 

14  Week.  Eep   489,  L.  R    1  Eq.  126.  ^  j^   ^^   ^g  jj^^^   245,  4  Am.  Rep. 

See  ante,  §  560;  post,  §  785.  g^^.   ^^^^^^  ^_  ^.^^^  ^  ^^^^^  ^^l_ 

See,  as  to  general  power  to  enjoin  A  ihott  v.  Coburn,  28  Vt.  663,  67  Am. 

proceedings   in   another   jurisdiction,  Dec.  735;  Walton  v.  Hall,  66  Vt.  455, 

note  to  Thorndike  v.   Thorndike,  21  29  Atl.  803.     See  other  eases  cited  in 

L.  R.  A.  71.  note  to  Manning  v.  Leighton,  24  L. 

^Wyman  v.  Ealstead,    109    U.    S.  R.  A.  684. 

654,  27  L.  ed.  1068,  3  Sup.  Ct.  Rep.  Bullock  v.  Rogers,  16  Vt.  294,  how- 

417;    Equitable  Life  Assur.   Soc.   v.  ever,  while  conceding  that  the  situs 

Vogel,  76  Ala.  441,  52  Am.  Rep.  344;  of  the  debt  is  at  the  domicil  of  the 

Cooper  T.  Beers,  143  111.  25,  33  N.  E.  debtor,  and  not  at  the  place  where 

61;   Moise  v.  Mutual  Reserve  Fund  the  evidence    of    the    debt    may  be 

Life  Asso.  45  La.  Ann.  736,  13  So.  found,  nevertheless  held  that  an  ad- 


1364  SUCCESSION,  WILLS,  AND  ADMINISTRATION.  [Chap.  IX. 

authority  the  rule  applies  even  to  debts  evidenced  by  negotia- 
ble instruments  which  are  not  in  the  state  of  the  debtor's  dom- 
icil,^  though  there  is  some  conflict  upon  the  point.  So,  the  si- 
tus of  corporate  stock  for  the  purpose  of  administration  is  in 
the  state  vrhere  the  corporation  is  domiciled,  and  not  in  the 
state  where  the  decedent  was  domiciled,  or  where  the  certifi- 
cates representing  the  stock  are  found.*  Debts  due  from  the 
government  of  the  United  States,  however,  have  no  locality  at 
the  seat  of  government  for  the  purposes  of  administration,  and 
an  executor  or  administrator  appointed  at  the  domicil  of  the 
creditor  has  full  authority  to  demand  and  receive  payment, 
and  give  a  full  discharge.^     An  insurance  company  may,  for 

ministrator   appointed  at  the  latter  from  the  question  as  to  the  right  of 

jurisdiction  may  maintain  trover  for  the  domiciliary  administrator  to  as- 

the  instrument  evidencing  the  debt,  sign  or  receive  payment  of  a  bill  or 

^Wyman    v.    Halstead,    109    U.  S.  note  due  from  a  nonresident. 
654,  27  L.  ed.  1068,  3  Sup.  Ct.  Kep.        ^Grayson    v.    Robertson,  122    Ala. 

417;    McGully    v.    Cooper,    114  Cal.  330,  82  Am.  St.  Rep.  80,  25  So.  229; 

258,  35  L.  E.  A.  492,  55  Am.  St.  Rep.  Murphy  v.   Grouse,   135   Cal.   14,  87 

60,  46  Pac.  82;   Slocum  v.  Banford,  Am.  St.  Rep.  90,  66  Pac.  971. 
2   Conn.   533;    Moore  v.   Jordan,   36       Lowndes  v.  Gooch,  87  Md.  478,  40 

Kan.  271,  59  Am.  Rep.  550,  13  Pac.  L.  R.  A.  380,  39  Atl.   1045,  holding 

337;  Mcllvoy  v.  Alsop,  45  Miss.  365;  that  the  situs  of  stock  in  a  Mary- 

Glark  v.  Blackington,  110  Mass.  369,  land  corporation  is  at  the  domicil  of 

373;  Becraft  v.  Lewis,  41  Mo.  App.  the  owner  in  another  state  for  the 

546.  purpose    of    determining    whether  a 

But  St.  John  v.  Hodges,  9  Baxt.  bequest   thereof   in  the   will   of   the 

334,   held  that  negotiable  notes   are  latter  lapses  upon  the  death  of  the 

iona  notabilia  in  the  jurisdiction  of  legatee  before  the  testator,  is  not  op- 

the  testator's  domicil  when  left  there  posed  to  the  rule  of  the  text;  since 

at  the  time  of  his  death;   and  that  the  question  in  this  case  relates  to 

administration  granted  in  the  state  succession,    and   not   to   administra- 

where  the  debtor    resides    will    not  tion. 

draw  to  it  the  title  to  such  negoti-       iRe  Goit,  3  App.  D.  C.  246.     See 

able  notes  left  by  a  foreign  testator  also   Vcmghan  v.   Northrup,   15  Pet. 

without   actual   possession;    and  the  1,  10  L.  ed.  639;  Kane  v.  Pond,  14 

rule    of    this    case    was   applied  in  Pet.   33,   10  L.   ed.   341;    Wyman  v. 

Ooodlett    V.    Anderson,    7  Lea,  286,  Halstead,   109  U.   S.   654,  27  L.  ed. 

notwithstanding  that  the  notes  were  1068,  3  Sup.  Ct.  Rep.  417.     But  see 

past   due.     As    subsequently   pointed  Manning  v.  Leighton,  65  Vt.  84,  24 

out  in  the  text,  the  question  under  L.  R.  A.  684,  26  Atl.  258. 
consideration    is  to  be  distinguished 
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the  purposes  of  the  rule  of  the  text,  be  regarded  as  domiciled 
in  the  state  in  which  it  is  incorporated,  or  in  another  state 
in  which  it  transacts  business,  and  in  which  it  is  liable  to  suit 
in  respect  of  the  liability  in  question,  at  least  when  the  dece- 
dent was  domiciled  in  the  latter  state,  or  the  policy  was  there- 
in at  the  time  of  the  decedent's  death.  ^  The  mere  fact  that 
the  policy  evidencing  the  contract  is  in  a  certain  state  at  the 
time  of  the  decedent's  death  does  not  of  itself  attract  to  the 
courts  of  that  state  jurisdiction  to  administer  the  indebtedness 
represented  thereby,  although  the  location  of  the  policy  in  a 
state,  other  than  the  decedent's  domicil,  in  which  the  insurer 
is  transacting  business,  may  aid  the  jurisdiction  of  the  courts 

6  A  policy  of  life  insurance  issued  York.  Equitable  Life  Assur.  8oc.  v. 
by  a  company  incorporated  in  one  Vogel,  76  Ala.  441,  52  Am.  Rep.  344. 
state,  payable  to  the  assured,  his  ex-  Assets  consisting  of  policies  of 
eoutors  or  administrators,  is  assets  life  insurance  issued  by  foreign  cor- 
for  the  purpose  of  founding  adminis-  porations  which,  at  the  time  of  the 
tration  upon  his  estate  in  another  decedent's  death,  were  at  his  domi- 
state  in  which  the  corporation,  at  cil  in  another  state,  cannot  be  drawn 
and  since  the  time  of  his  death,  does  into  Alabama  for  the  purpose  of  ad- 
business,  and,  as  required  by  stat-  ministration  and  suit,  by  the  ap- 
utes  of  that  state,  has  an  agent  upon  pointment  of  an  ancillary  adminis- 
whom  the  process  against  it  may  be  trator  in  the  latter  state,  who  ob- 
served. New  England  Mut.  L.  Ins.  tains  possession  of  the  policies  and 
Go.  V.  Woodmorth,  111  U.  S.  138,  28  brings  them  into  the  state.  Ellis  v. 
L.  ed.  379,  4  Sup.  Ct.  Rep.  364.  The  Northwestern  Mut.  L.  Ins.  Co.  100 
deceased  was  domiciled  in  still  an-  Tenn.  177,  43  S.  W.  766. 
other  state.  The  policy  seems  to  A  court  of  the  state  in  which  de- 
have  been  in  the  state  where  the  ad-  cedent  was  domiciled,  and  where  the 
ministration  was  granted  at  the  policy  was  at  the  time  of  his  death, 
time  of  the  decedent's  death,  but  no  has  jurisdiction  of  an  action  by  the 
emphasis  is  laid  upon  that  fact.  domiciliary     administrator,     against 

A  domiciliary   executor   appointed  the  insurance  company,  which  trana- 

in   Alabama    may   maintain    an   ac-  acts   business  within  the  state,   and 

tion  in  that  state  upon  a  policy  of  is  liable  to  suit  therein,  although  it 

life  insurance  issued  by  a  New  York  is  a  foreign  corporation  and  the  pol- 

corporation,  which  has  an  office  and  icy  is  payable    at    its    home    office, 

does   business     in     Alabama    by   an  Sulz  v.  Mutual    Reserve    Fund    Life 

agent  through   whom   the   insurance  Asso.  145  N.  Y.  563,  28  L.  E,  A.  379, 

was     effected,    notwithstanding    the  40  N.  E.  242. 
grant  of  administration  also  in  New 
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of  that  state  to  grant  ancillary  administration,  or  entertain  an 
action  by  the  ancillary  administrator  upon  the  policy.®  It 
follows  from  what  has  been  said  that  the  courts  of  two  or  more 
states  may  have  concurrent  jurisdiction  to  grant  administra- 
tion, or  to  entertain  an  action  by  a  local  representative  to  re- 
cover upon  the  policy;  and  it  seems  upon  principles  of  comity 

An     ancillary     administrator     ap-  22  Hun,  75,  Affirmed  in  84  N.  Y.  648, 

pointed  in  the  state  where  the   de-  upon  opinion  below,  and  Morrison  v. 

ceased  had  assets,  who  has  a  policy  Mutual  L.  Ins.   Go.  57  Hun,  97,   10 

of  insurance  in  his  hands,  may  main-  N.  Y.  Supp.  445,  apparently  regard 

tain   an   action   thereon.     Shields   v.  the   location    of    the    policy  at  the 

Union   Cent.  L.  Ins.   Go.   119  N.   C.  time  of  the  decedent's  death  as  de- 

380,   25   S.   E.   951.     The  court  said  termining  its  situs  for  the  purpose 

that  the  question  whether  the  domi-  of  administration  and  suit.     It  was 

■ciliary    administrator    might,    in    a  held  in  the  former  case  that  the  pol- 

proper    proceeding,    have    recovered  icy,  being  in  Maine  at  the  time  of 

the  policy  as  an  evidence  of  debt  to  the  decedent's   death,  was  assets  in 

the  estate,  or  the  proceeds  when  col-  that  state  and  passed  to  the  admin- 

lected,  was  not  involved.  istrator    there    appointed,    by  whom 

6  Insurance  policies  on  the  life  of  alone     any    action     to     collect    the 

decedent  in  favor  of  his  heirs  passed  amount  due  upon  the  policy  must  be 

to    the    administrator    appointed  in  brought,    notwithstanding    that    the 

the  state    where    the    deceased  was  decedent  was  domiciled  in  New  York, 

•domiciled  at  the  time  of  his  death,  and  that    the    insurer    was    a    New 

and  are  not   subject  to  administra-  York    corporation.       In    the    second 

tion  in  another  state  in  which  the  case,  it  was  held  that  an  administra- 

policies  were  on  deposit  at  the  time  tor  appointed  in  New  York  could  not 

of     his     death.     Mayo   v.   Equitable  enforce  the  payment  of  a  policy  is- 

Life  Assur.  Soo.  71  Miss.  590,  15  So.  sued  to  a  resident  of  Maine,  wliere 

791.  the  policy  was  not  in  New  York  at 

An  administrator  appointed  in  the  the  time  of  the  insured's  death,  al- 

state   where  a  policy   of  life  insur-  though  issued  by  a  New  York  corpo- 

ance  is  at  the  time  of  the  decedent's  ration.     These  cases,  however,  so  far 

■death  is,  as  against  an  administra-  as  they  negative  the  jurisdiction  ojf 

tor  appointed  in  any  other  state,  in-  the  courts  of  the  decedent's  domicil, 

eluding  the   state   of  the   decedent's  or  of  the  domicil  of  the  insurer  when 

domicil,     entitled     to     recover     the  the  policy  is  in  another  state,  seem 

money  from  the  insurance  company,  to   have  been   overruled  by  Sulz  v. 

notwithstanding  that  the  insurer  is  Mutual  Reserve  Fund  Life  Asso.  145 

domiciled     in     another    state.     New  N.  Y.  563,  570,  28  L.  R.  A.  379,  40  N. 

York  L.  Ins.  Go.  v.  Smith,  14  C.  C.  E.  242,  where  the  court  said:  "We  do 

A.  635,  29  U.  S.  App.  220,  67   Fed.  not  think  that  the  mere  fact  that  a 

694.  policy  of  insurance  is  found  on  the 

Holyoke  v.  Union  Mut.  L.  Ins.  Co.  person  of  an  individual  dying  in  an- 
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that  when  the  jurisdiction  has  attached  in  one  state,  it  ought 
to  be  respected  in  the  other.''  There  is  a  distinction  in  respect 
to  situs  between  simple  contract  debts  and  debts  due  by  special- 
ty; while  the  former  have  their  situs  at  the  domieil  of  the 
debtor,  irrespective  of  the  place  where  the  evidence  of  the  debt 
is  found,  the  latter  have  their  situs  at  the  place  where  the  bond 
or  other  evidence  of  the  debt  is  located  at  the  time  of  the  cred- 
itor's decease.*  So,  according  to  earlier  decisions,  at  least, 
judgment  debts  have  their  situs  in  the  jurisdiction  where  they 
were  rendered,  and  not  at  the  domieil  of  the  judgment  debtor,* 

other  state,  but  who  was  a  resident  policies  are  payable,  will  not  be  de- 

oi  this  state  at  the  time  of  his  death,  feated  by  the  subsequent  commenee- 

would  preclude  the  maintenance   of  ment  of  an  action  against  the  com- 

an  action,  by  an  administrator  ap-  pany  upon  the  policies  by  an  aneil- 

pointed  here,  upon  the  policy  in  the  lary  administrator  appointed  in  Con- 

icourts  of  this  state  against  a,  com-  nectieut,   or  by  the  payment  of  the 

pany    residing     here,    although     the  policies  to  the  Connecticut  adminis- 

policy  remained  in  the  other   state,  trator  with  knowledge   of   the    com- 

A  simple  contract  debt   (and  such  is  mencement  of  the  New  York  action, 

:a     policy     of     insurance)     is    assets  notwithstanding  that,  at  the  time  of 

where      the      debtor      resides,     even  the  commencement  of  that  action,  the 

though   evidenced   by   a   written   in-  policies  were  in  the  possession  of  the 

:strument."  company  as  security  for  a.  loan,  and, 

'  Thus,  Sulz  V.  Mutual  Reserve  subsequently  to  the  commencement 
Fund  Life  Asso.  145  N.  Y.  563,  28  of  the  action,  were  surrendered  by  it 
L.  R.  A.  379,  40  N.  E.  242,  while  as-  to  the  Connecticut  administrator, 
■suming  that  the  courts  of  New  York  Steele  v.  Connecticut  General  L.  Ins. 
would  have  had  jurisdiction  of  an  Go.  31  App.  Div.  389,  53  N.  Y.  Supp. 
action  upon  the  policy  by  an  ancil-  373,  Affirmed  without  opinion  in  160 
lary  administratrix  appointed  in  N.  Y.  703,  37  N.  E.  1125. 
that  state,  if  commenced  before  an  ^Slocum  v.  Sanford,  2  Conn.  533; 
action  in  the  state  of  the  decedent's  Holcomb  v.  Phelps,  16  Conn.  127, 
domieil  by  the  administrators  ap-  135;  Fletcher  v.  Sanders,  7  Dana, 
■pointed  there,  held  that  the  prior  351,  32  Am.  Dec.  96;  Vaughn  v.  Bar- 
commencement  of  the  action  in  the  ret,  5  Vt.  333,  337,  26  Am.  Dec.  306 ; 
latter  state  rendered  it  improper  for  Beers  v.  Shannon,  73  N.  Y.  292,  298. 
the  courts  of  New  York  to  assume  But  see  contra,  Smancy  v.  Scott,  9 
jurisdiction.  Humph.  327. 

An  action  by  a  domiciliary  admin-  ^Holcomb  v.  Phelps,  16  Conn.  127, 

istrator,    appointed    in    New    York,  135;    Vaughn   v.  Barret,   5   Vt.   333, 

upon     policies      of      life     insurance,  337;     Beers    v.    Shannon,   73   N.   Y. 

against  an  insurance  company  incor-  292,  299. 
porated    in    Connecticut,    where    the 
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though    some    of   the    later     authorities    take    the    contrary 
view.  ■*■ " 

A  distinction  is  to  he  ohserved  between  the  question  as  to  the 
situs  of  a  debt  for  the  purposes  of  administration  and  questions 
relating  to  the  rights  of  the  domiciliary  representative  with  re- 
spect to  debts  due  from  nonresidents.  As  elsewhere  shown, 
such  representative  has  some  rights  in,  and  control  over,  such 
debts,  although  he  has  no  power  to  administer  upon  them  with- 
out taking  out  ancillary  letters  in  the  jurisdiction  in  which  the 
debtor  is  domiciled.  The  cases  which  affirm  his  right  to  assign 
such  debts,  or  his  right  to  receive  voluntary  payment  thereof, 
are  therefore  not  to  be  regarded  as  modifying  the  rule  with  re- 
spect to  the  situs  of  a  debt  for  the  purpose  of  administration, 
but  rather  as  modifying  or  qualifying,  to  some  extent,  the  ex- 
clusive control  of  the  courts  of  the  situs,  or  the  ancillary  repre- 
sentative, over  the  debts  in  question. 

613.  Foreign  administrator  cannot  sue  in  his  own  name. — At 
common  law,  and  in  the  practice  of  most  states,  a  foreign  ad- 
ministrator will  not  be  recognized  as  a  party  entitled  to  sue  in 
his  own  name.-^ 

The  rule,  however,  does  not  apply  to  an  action  by  a  foreign 

lOMorefield  v.  Harris,    126    N.    C.  state  or  national,  held  in  any  other 

626,  36  S.  E.  125:  Swancy  v.  Scott,  state.     Johnson  v.  Powers,  139  U.  S. 

.'.„„,'              "                 '  156,  35  L.  ed.  112,  11  Sup.  Ct.  Rep. 

9  Humpn.  6^1.  525.      Among   the   later    cases   that 

recognize  and  apply  the  rule,  the  fol- 

1  The  rule  of  the  text  is  sustained  lowing  may  be  mentioned :     Lusk  v. 

by  almost  numberless  decisions    (see  Eimhall,   87   Fed.   545;   Fairchild  v. 

22  Century  Digest,  §  2330,  Executors  Hagel,  54  Ark.  61,   14  S.  W.  1102; 

cmd  Administrators) ,  and  when  un-  Jones  v.  Gliett,  114  Ga.  673,  40  S.  E. 

modified  by  statute,  and  confined  to  719;  Taylor  v.  Syme,  162  N.  Y.  513, 

actions  that  must  be  brought  by  the  57  N.  E.  83;  Morefield  v.  Harris,  126 

executor  or  administrator  in  his  rep-  JST.  C.  626,  36  S.  E.  125;  Laughlin  v. 

resentative    capacity,    is    practically  Solomon,    180   Pa.   177,   57   Am.   St. 

undisputed.     The  following  statement  Rep.  633,  36  Atl.  704;   Mansfield  v. 

of  the  rule  is  representative:     Let-  McFarland,  202  Pa.  173,  51  Atl.  763; 

ters  of  administration  granted  in  one  Heyward  v.  Williams,  57  S.  C.  235, 

state    confer    no    power    beyond   the  35    S.    E.    503;    Hynes    v.    Winston 

limit  of  that  state,  and  cannot  au-  (Tex.  Civ.  App.)  54  S.  W.  1069.    The 

thcrize   the   administrator   to  main-  rule  has  been  changed  or  modified  by 

tain  any   suit  in  the  courts,   either  statute  in  some  of  the  states.      See 
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executor  or  administrator  upon  a  contract  made  by  him  in  his 
representative  capacity.  ^ 

614.  But  may  retain  what  he  has  acquired. — But  though  a 
foreign  administrator  cannot,  as  such,  without  local  authoriza- 
tion, sue,  yet  this  limitation  vanishes  when  by  any  process  he 
becomes  the  principal  creditor,  or  reduces  into  his  own  pos- 
session the  property  of  an  estate,  so  that  the  action  would  lie 
by  him  individually  for  disturbance  of  his  interest  in  the  same. 
Thus,  if  in  the  country  of  his  administration  he  acquires  pos- 
session of  goods  of  the  estate,  and  those  goods  are  carried  to  a 
foreign  land,  in  such  foreign  land  he  can  maintain  personally  an 
action  for  their  recovery,  or  for  damages  done  to  them.  He 
has,  by  reducing  them  into  his  own  possession,  in  his  own 
forum,  made  himself  personally  responsible  for  them;  and 
thus  he  becomes  personally  entitled  to  sue  in  foreign  lands.  ^ 
And  when  the  local  law  permits  the  assignee  of  a  chose  in  ac- 
tion to  sue  in  his  own  name,  an  assignment  by  an  administra- 
tor [or  executor]  will  enable  his  assignee  to  sue  in  another 
state  without  taking  out  letters.  ^ 

Margarum  v.  J.   8.   Christy   Orange   Shipman  v.   Thompson,   Willes  Rep. 
Go.  37  Fla.  165,  19  So.  637;  Jackson   103;    Com.   v.    Griffith,   2   Pick.    11; 
V.  Phillips,  57  Neb.   189,   77   N.  W.   Slack  v.  Walcott,  3  Mason,  508,  Fed. 
683;  Fairchild  v.  Bagel,  54  Ark.  61,   Gas.  No.  12,932. 
14  S.  W.  1102. 

i  Johnson  v.  Wallis,  112  N.  Y.  230,  Clark  v.  Holt,  16  Ark.  257;  Craw- 
2  L.  R.  A.  828,  8  Am.  St.  Rep.  742,  .  ,  r<~.«-„«.o  Ti  To  4„«  o/iq 
19  N.  E.  653;  Fox  v.  Tay,  89  Cal.  f^"^^  ^-  <^'°'^^''  If  La.  Ann.  243; 
339,  23  Am.  St.  Rep.  474,  26  Pac.  Beckham  v.  W%ttkowski,  64  N.  C. 
897,  24  Pac.  855;  Barrett  v.  Barrett,  464.  But  it  was  held  in  Kilpatrick 
8  Me.  346;  Trotter  v.  White,  10  v.  Bush,  23  Miss.  199,  that  an  ad- 
Smedes  &  M.  m ;  Laurence  y  Law-  „i„i,trator  who  removes  property  of 
rence,    3    Barb.    Ch.    71;    Terrell    v.  r     t;      j 

Crane,  55  Tex.  81 ;  Smith  v.  Cuyler,  tne  estate  beyond  the  limits  of  the 
78  Ga.  654,  3  S.  E.  406;   McCord  v.   state  in  which  he  was  appointed  ean- 
Thompson,    92    Ind.    565;     Tyer    v.  not  maintain   an   action  in   another 
Charleston  Rice  Milling  Co.  32  S.  C.   „+„+„  f„„  !±„  „„„„„„  „ 
598,  10  S.  E.  1067.      So,  it  is  held  in   ^^^^'^  ^""^  '^'  recovery. 
Oreen  v.  Heritage,  63  N.  J.  L.  455,  43        ^Earper  v.   Butler,   2  Pet.  239,   7 
Atl.  698,  that  the  requirement  by  the  L.  ed.  410.     See  Talmage  v.  Chapel, 
local  statute  of  the  filing  of  a,  copy  lo  Mass.  71 ;   Equitable  Ufe  Assur. 
of  the  foreign  letters  as  a  condition    „„      ,     t7      ?    wo    ai       ..^     -n    . 
of   suit   by   a   foreign  administrator  ^""^  ^-   ^"^d,   76  Ala.   441,   52  Am. 
only   applies   when    he    sues    in   the  I^ep.  344;   Low  v.  Burrows,   12  Cal. 
right  of  the  intestate,  and  not  when   181 ;    Campbell  v.   Brown,   64   Iowa, 
he  is  a  party,  although  as  adminis-  425,  52  Am.  Rep.  446,  20  N.  W   745- 

trator,  to  the  transaction  upon  which   r>      ■,        rr  ir     j    ..  t.»  j    „ „    ' 

the  action  is  based.  ^""'^  ''■  Hubbard,  4  Met.  252;  Put- 

bollard  V.  Spencer,  7  T.  R.  358;   ««»»  v.  Pitney,  45    Minn.    242,    sub 


1370  SUCCESSION,  WILLS,  AND  ADMINISTRATION.  [Chap.  IX. 

So,  the  domiciliary  executor  or  administrator  may  make  a 
valid  assignment  of  stock  in  a  foreign  corporation  which,  will 
•entitle  the  assignee  to  a  transfer  upon  the  books  of  the  corpora- 
tion, if  no  ancillary  administration  has  been  granted  at  the 
■domicil  of  the  corporation.* 

nom.  Washburn's  Estate,  11  L.  R.  A.  The  rule  of    the    text    is  also  op- 

-41,  47  N.  W.  790;   Owen  v.  Moody,  posed  by  Du    Val    v.    Marshall,  30 

29  Miss.  79;  Gove  v.  Gove,  64  N.  H.  Ark.  230;     Stearns    v.    Burnham,  5 

503,  15  Atl.  121;  Re  Gape  May  &  D.  Me.  261,  17  Am.  Dec.  228;  MeCarty 

B.  Nav.  Co.  51  N.  J.  L.  78,  16  Atl.  v.  Hall,   13  Mo.   480;   Be  Ames,  52 

191;  Petersen  v.  Chemical  Bank,  32  Mo.  290;  Dial  v.  Gary,  14  S.  C.  573, 

N.  Y.  21,  88  Am.  Dec.  298;   Gray  v.  37  Am.  Rep.  737;   Heyward  v.  Wil- 

Graighead,   6   App.   Div.   463,   39   N.  Hams,   57   S.   C.   235,   35   S.  E.   503. 

'Y.  Supp.  688;  Riddioh  v.  Moore,  65  Elmer  v.  Hall,  148  Pa.  345,  23  Atl. 

N.   C.  382;   Mackay    v.    St.    Mary's  971,  also  states  that  a,  foreign  execu- 

Church,  15  R.  I.  121,  2  Am.  St.  Rep.  tor  who  has  not  taken  out  letters  in 

SSI,  23  Atl.  108  (at  least  when  there  Pennsylvania    cannot    sue    in    that 

are  no  local  creditors)  ;   Barrett  v.  state,  or  confer  the  right  to  sue  upon 

Gillard,  10  Tex.  69;  Ahercromhie  v.  anyone  else;    but    he    may  assign  a 

Mtillman,  77  Tex.  589,  14  S.  W.  196;  claim  against  a  party  domiciled  in 

Molinsky  v.    Fourth    Nat.    Bank,  82  the  same  state  as  the  testator,  and 

Tex.  244,  17  S.  W.   1050;   Keller  v.  the  assignee  of  the  claim  may  main- 

Alexander,  24  Tex.  Civ.  App.  186,  58  tain  an  action  thereon  against  the 

S.    W.    637;    Waldo    v.    Milroy,    19  debtor   served   while  temporarily  in 

Wash.  156,  52  Pac.  1012;  Munson  v.  Pennsylvania.     Thompson  v.  Wilson, 

Exchange  Nat.  Bank,  19  Wash.  125,  2  N.  H.  291,  which  is  also  opposed  to 

-52  Pac.  1011.  the  rule  of  the  text,  has  been  over- 

Cutter   v.   Davenport,   1   Pick.   81,  ruled  by  subsequent  cases. 

11  Am.  Dec.  149,  held  that  a  foreign  ^Broivn  v.  San  Francisco  Gaslight 

-administrator    could    not    assign    a  Co.  58   Cal.  426;   Hutchins  v.  State 

mortgage  of  land  in  Massachusetts ;  Bank,  12  Met.  421 ;  Luce  v.  Manches- 

'but  the  decision  is  upon  the  ground  ter  &  L.  B.  Co.  63  N.  H.  588,  3  Atl. 

that,  at  common  law,  upon  the  death  618;      Middlehrook     v.     Merchants' 

•of  the  mortgagee,  the  land  descends  Bank,  3  Keyes,  135.     The  subject  is 

to  the  heir.     Beynolds  v.  McMullen,  covered  by  statute  in  Pennsylvania. 

-55  Mich.  568,  54  Am.  Rep.  386,  22  N.  See   Grimes  v.  Pennsylvania  B.   Co. 

W.  41,  also  held  that  a  foreign  ad-  189  Pa.  619,  69  Am.  St.  Rep.  830,  42 

ministrator  could  not  make  a  valid  Atl.  303,  holding    that,    under    such 

-assignment  of  a  mortgage  upon  real  statute,   the   personal   representative 

property  in  Michigan;  but  the  case  of  an  executrix  of  an  English  citizen 

turned   on  a  local  statute,   and  the  was  entitled  to  transfer  stock  of  a 

•court   expressly    refrained    from   ex-  Pennsylvania  corporation  without  a 

pressing  any  opinion  upon  the  ques-  grant    of    letters    of  administration, 

7tion  when  not  controlled  by  statute,  either  in  England  or  Pennsylvania. 
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615.  So,  when  lie  holds  negotiable  paper. — A  foreign  admin- 
istrator, also,  has  a  right  to  sue,  without  local  authorization,  on 
negotiable  paper  held  by  him.  ^  An  administrator  who  holds 
negotiable  paper  belonging  to  the  deceased,  payable  to  bearer, 
becomes  personally  principal  on  such  paper,  and  may  sue  on  it 
in  a  foreign  country  in  which  the  debtor  resides,  without  taking 
out  letters  of  administration.  ^  So,  an  indorsee  of  such  admin- 
istrator is  capable  of  bringing  suit  in  a  foreign  land,  without 
the  administrator  taking  out  ancillary  letters.^  This  does  not 
apply,  however,  to  bonds.  To  sue  on  an  English  bond,  there 
must  be  an  English  administration.* 

6151/2.  May  sue  on  judgment. — Where  a  domiciliary  adminis- 
trator obtains  a  judgment  against  a  debtor  in  the  land  of  the 
deceased's  domicil,  such  a  judgment  may  be  the  basis  of  an  ac- 
tion by  such  administrator  in  a  foreign  state,  where  the  debtor 
resides,  or  has  assets ;  the  debt  having  merged  in  the  judgment, 
and  the  administrator  having  become  personally  liable  for  the 


But  an  executor  appointed  at  the  ecutor  or  administrator  could  have 
domicil  of  the  testator  cannot  assign  maintained  an  action  in  his  own 
a  certificate  of  stock  in  a  national  name.  The  chose  in  action  involved 
bank  located  in  another  state  in  in  the  case  cited  was  not  of  such  a 
which  ancillary  administration  has  character,  and  it  was  conceded  that 
been  granted,  of  which  the  assignee  the  foreign  executor  or  administra- 
was  aware  at  the  time  he  purchased  tor  could  not  have  maintained  an 
the  stock,  although  the  certificate  action  thereon.  That  is  also  true  of 
was  in  possession  of  the  executor,  many  of  the  cases  cited  am.te,  §  614, 
Murphy  v.  Grouse,  135  Cal.  14,  87  note  2.  The  rule  is  sometimes  stat- 
Am.  St.  Rep.  90,  66  Pac.  971.  ed  as  though  it  were  confined  to  ne- 

gotiable paper,  but  that  is  because 

iPatchen  v.  Wilson  i  Hill,  57;  the  right  of  an  assignee  to  maintain 
Sanford  v.  MoCreedy,  28  Wis.   103;  I-        ■      f 

Brooks  v.  Floyd,  2  M'Cord,  L.  364.   ^"^  ^"^'""^  '"^  ^^^  °^  "^™«   '"  ^^ly 

2Elein   v.   French,   57   Miss.   662;    case  was  limited  by  the  common  law 
Story,  Confl.  L.  §  517 ;  Roiinson  v.   to  negotiable  paper. 
Crandall,   9   Wend.   425;   Barrett   v. 

Barrett,  8  Me.  353;  Knapp  v.  Lee,  42        .^rm   ^  n  o   ^     -r.     ,«-    ~ 

Mich.  41,  3  N.  W.  244;  though  see  ^ '^X  li o  ?f  V  ^^'t.  \  ^x?' c? 
.Sieams  v.  B-urnham,  5  Me  261;  f?^^  *  ^-  312,  H  L.  J.  Exch.  N.  S. 
Thompson  v.   Wilson,  2  N.  H.   291 ;    *^(-         ,  _  „        „  ^   „    ,   „ 

M'Neilage  v.  Holloway,  1  Barn.  &  r/^,r"^°T 7\^S^\Z'^  ^-.^-nlH' 
^]^    218  ^^  Macmchol,  L.  R.  19  Eq.  81,  31  L. 

^Petersen  v.  Cher^ical  Bank,  32  N.    T-  N.  S.  566,  23  Week.  Rep   67;  TaJ- 

Y.  21.  88  Am.  Dec.  298.  ^'ISf  7-  ^,^"^"1'  ^^  ^^^^-  ^1;  Smith 

V.  Weib,  1  Barb.  230;  Barton  v.  Hig- 

This  right  is  not  limited  to  choses  f  f '  ^^  ^^-  ^^'  Gre^^ons  v.  Dwcls, 
-        ,.      ^  ■..,    ^^      ,      .  9  lo«'a,  219;  WayUnd  v.  Porterfield, 

in  action  upon  which  the  foreign  ex-    j  Met.   (Ky.)   638;  Bucks  v.  Taylor, 
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The  pction  in  such  case  is  by  the  executor  or  administrator 
as  an  individual,  though  his  allegations  of  representative  char- 
acter may  be  treated  as  surplusage,  and  disregarded.^ 

615a.  Action  of  ejectment  by  foreign  executor. — An  executor 
appointed  at  the  domicil  of  the  testator  may  maintain  ejectment 
for  the  recovery  of  lands  in  another  state  devised  to  him  as  ex- 
ecutor, without  taking  out  letters  testamentary  in  the  state  or 
country  in  "which  the  land  lies.  This  is  upon  the  ground  that 
the  executor  sues  as  devisee,  and  that  his  right  is  derived  from 
the  will,  and  not  from  the  letters  testamentary.-'  This  rule, 
however,  does  not  obviate  the  necessity  of  complying  with  the 
prerequisites  prescribed  by  the  local  law  to  the  passage  of  the 
title  to  real  property  under  a  foreign  wilL 

b.  Where  he  may  he  sued. 

616.  Only  in  Ms  own  forum. — The  general  rule  is  that  the 
foreign  administrator  [or  executor]  of  a  foreign  intestate  can- 
not be  called  to  account,  so  far  as  concerns  assets  received  by 
him  in  the  land  of  his  appointment,  except  in  the  state  in  which 
he    took  out   letters    of  administration.^     The  tribunal   from 

49   Miss.   552;    Klem   v.   French,   57   9  Cranch,  151,  3  L.  ed.  687;   Chap- 
Miss.  662.     But  see  Smith  v.  Nicolls,  f^an  v.  Headley,  8  Ky.  L.  Rep.  957, 
5   Bing.  N.   C.  208,  7   Scott,   147,   7    .  „    ^    ,„„      "' 
Dowl.  Pi.  282,  8  L.  J.  C.  P.  N.  S.  92,  *  *•  w.  laa. 
and  Buck  v.  Johnson,  67  Ga.  82.  iBrownlee  v.   Lockwood,  20  N.  J. 

_,  ,        -  ii      i     J.   •       ,  Bq.  243;  Boston  v.  Boylston,  2  Mass. 

The  rule  of  the  text  is  also  sup-   ^^^,    j/^^    ^     Haven,    Z    Met.    109; 

ported  by  the  following  cases:    BiA-  ji'jtae  v.  M'Rae,  11  La.  571;  Bondv. 

die  V.  WilUns,  1  Pet.  686,  7  L.  ed.  Graham,  1  Hare,  482,  11  L.  J.  Ch.  N. 

315;   Newberry  v.  Robinson,  36  Fed.  S.   306,   6   Jur.   620;    Price  vDew- 

„,,       ,    .  r<  *t7      n  IT  J,  ?i«rs«,  4  Myl.  &  C.  76,  8  L.  J.  Ch.  N. 

841;   Arizona    Cattle    Co.    v.  Buber  g_  g^^'  ^  j^^    jq^q.  j,^^^^^^  ^    j^^^_ 

(Ariz.) 33  Pae.  555;  Leims  v.  Adams,  ^jjje,   8  Clark  &  F.   12;    Vaughan  v. 

70  Cal.  403,  59  Am.  Rep.  423,  11  Pae.  'Northrwp,  15  Pet.  1,  10  L.  ed.  639; 

833;     McOully    v.    Cooper,   114  Cal.  CaUwell  v.  Harding,  5  Blatehf.  501, 

„^<,   o,.  T    -o    A    ..no   ,r=  A       oi   T3  Fed.  Cas.  No.  2,301;  Mornll  v.  Mor- 

258.  35  L.  R.  A.  492,  55  Am.  St.  Rep.  ^.„^  j  ^jj^^^  ^^^,  ^j^^  ^    p^^^  2 

66,  46  Pa.  82;  Tittman  v.  Thornton,  Allen,    101;    Vermilya   v.   Beatty,   6 

107  Mo.  500,  16  L.  R.  A.  410,  17  S.  Barb.   432;    Story,   Confl.   L.   §   513, 

117   070  note  i.  §  514  b;  Equitable  Life  Assur. 

,J   ■  .^  J  •     ,     .       .  Soc.   V.  Vogel.   76  Ala.   441,  52  Am. 

2  See  cases  cited  m  last  note.  j^^p     3ii;     Russell    v.    Hooker,    67 

iDoe  ex  dem.  Leuns  v.  M'Farland,  Conn.  24,  35  L.  R.  A.  495,  34  Atl. 
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which  he  takes  out  letters  is  that  to  which  he  is  distinctively 
amenable.^ 

The  rule  applies  even  when  the  same  person  is  both  domicil- 
iary and  ancillary  representative,^  though  he  is,  of  course, 
bound  to  account  in  the  domiciliary  jurisdiction  for  any  sur- 
plus of  assets  received  in  the  ancillary  jurisdiction  which  he 
has  turned  over  to  himself  as  domiciliary  representative,  and 
for  which  he  has  not  otherwise  accounted  in  the  ancillary  ju- 
risdiction. The  domiciliary  administrator  or  executor  may 
also  be  called  upon  to  account  in  the  domiciliary  jurisdiction 
for  debts  due  from  nonresidents  which  he  has  collected  without 
taking  out  ancillary  letters ;  *  and  so,  he  may  be  held  liable  in 
that  jurisdiction  for  negligent  failure  to  make  any  effort,  by 
taking  out  ancillary  letters  or  otherwise,  to  collect  debts  due 
from  nonresidents.^  The  general  rule  that,  in  the  absence  of 
a  local  statute  to  the  contrary,  an  executor  or  administrator  is 
not  liable  to  suit  in  a  state  or  country  other  than  that  in  which 
he  was  appointed,  is  almost  universally  held;®  but  the  rule  is 

711;  Plumb  v.  Bateman,  2  App.  D.  O.  ^Grant  v.  Reese,  94  N.  C.  720. 

156;   Cowden  v.  Jackson,   165  Mass.  iMcNamara  v.  MoNamara,  62  Ga. 

240,  43  N.  E.  98;  Woodruff  v.  Young,  „„„ 

43  Mich.  548,  6  N.  W.  85;  Grant  v.  ^""• 

Beese,  94  N.  C.  720;  Freeman's  Ap-  ^^e  Ortiz,  86  Gal.  306,  21  Am.  St. 

peal,  68  Pa.  151 ;   Hamilton  v.  Gar-  Rep.  44,  24  Pac.  1034. 

rington,  41   S.  C.  385,  19  S.  E.  616.  iLoM^ence   v.    Nelson,    143    U.    S. 

But    see    McNamara    v.    Dwyer,    7  „„„    „„  ^     „j    m^    lo  a        nt.    -n 

Paige,  239,  32  Am.  Dec.  627;  Swear-  222,  36  L.  ed.  134.  12  Sup.  Ct.  Rep. 

ingen  v.  Pendleton,  4  Serg.  &  R.  389;  440;  Jefferson  v.  Beall,  117  Ala.  436, 

EvOMS  V.  Tatem,  9  Serg.  &  R.  252,  11  67  Am.  St.  Rep.  177,  23  So.  44;  Elt- 

Am.   Dee.   717,-    ^yan  v.   McGeeJ.  ^    ^.  ^F-irs*  Nat.  Bank,  173  111.  368, 

Wash.  C.  C.  337,  Fed.  Cas.  No.  2,066;  „  xt   i?    took     n     ■          dt         ,^    J 

Wms.  Exrs.  1879,  1939.  ^^  ^-  ^-  1^95;  Durxe  v.  Blauvelt,  49 

^Atty.  Gen.  v.  Dvmond,  1  Cromp.  &  N.  J.  L.  114,  6  Atl.  312.     See  other 

J.  356,  1  Tyrw.  243,  9  L.  J.  Exeh.  90;  cases  cited  in  22  Century  Digest    § 

Atty.  Gen.  y.  Hope   2  Clark  &  F   84  2344.     In   Pennsylvania,   however,   .. 

I  Cromp.  M.  &  R.  538,  4  Tyrw.  878,  8  -i.      .„  .           ^  .      ,         . 

Bligh,  N.  R.  44;  Re  Webh,  11  Hun,  ^'^'^  ^"'  ''«  sustained  against  a  for- 

124;    Sayre   v.   Helme,   61    Pa.   299;  ^ign  executor  unless  it  trenches  un- 

Boston  V.  Bo2/is*o«,  2  Mass.  384;  F(M/  duly    upon    the    jurisdiction    of    an- 

"V.  Haven,  3  Met.   109;   Brotvnlee  v.  othpr  murf  oli-oori^  .,++„„^„j            -n 

Lockwood,  20  N.  J.  Eq.  243;  Brook-  eourt  already  attached,  or  will 

^Ure  V.  Dubose,  55  N.  C.   (2  Jones,  "^^P^se  parties  subject  to  that  juris- 

^.)  276.  diction      to      inequitable      burdens. 
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confined  to  claims  and  liabilities  resting  wholly  upon  the  rep- 
resentative character,  and  does  not  apply  to  an  action  upon  a 
contract  made  by  the  executor  or  administrator.''  The  general 
rule  is,  of  course,  subject  to  change  by  local  statute,  and  haa 
been  modified  in  many  of  the  states.* 

617.  Exceptions  to  rule. — When,  however,  he  comes  into 
court  and  makes  defense  in  a  suit  brought  against  him  by  a 
creditor  of  the  estate,  he  cannot  be  compelled,  after  summons. 
and  appearance,  to  take  out  new  letters  and  enter  bond.  ^  And 
where  an  administrator  goes  into  a  foreign  country,  and  there, 
by  collecting  debts  or  seizing  assets  belonging  to  the  estate, 
makes  himself  executor  de  son  tort,  he  is  liable  to  suit  for  the 
same.^  And  he  may  be  required  by  bill  of  discovery  to  dis- 
close how  far  he  has  taken  action  in  respect  to  the  estate.^ 

Where,  also,  funds  are  forwarded  by  a  domiciliary  admin- 
istrator to  an  agent  in  a  foreign  land,  in  order  to  pay  legatees 
and  distributees,  such  agent  may  be  compelled  to  pay  over  to 
the  cestuis  que  trust,  without  setting  up,  as  technical  defend- 
ant, an  ancillary  administrator.* 

An  executor  or  administrator  who  has  qualified,  and  received 
assets  in  one  state  or  country,  and  brought  them  into  another, 
is  liable  to  be  sued  and  compelled  to  account  in  the  latter,  al- 
though he  has  never  qualified  there ;  ®  but  it  seems  that  in  such 

Laughlin  v.   Solomon,   180  Pa.   177,  Dilla/rd  v.  Earris,  2  Tenn.  Ch.  196; 
57  Am.  St.  Rep.  633,  36  Atl.  704.  Lake  v.  Hardee,  57  6a.  459;  Lewis^ 

ijohnson  v.  Wallis,  112  N.  Y.  230,  v.  Parrish,  53  C.  C.  A.  57,  115  Fed. 
2  L.  E.  A.  828,  8  Am.  St.  Rep.  742,  285,  287;  Fugate  v.  Moore,  86  Va. 
19  N.  E.  653.  1045,  19  Am.  St.  Rep.  926,  11  S.  E. 

8  See  Decker  v.  Patton,  20  111.  App.  1063;  Falke  v.  Terry  (Colo.)  75  Pac. 
210,  Affirmed  in  120  111.  464,  11  N.  E.  425;  Baker  v.  Smith,  3  Met.  (Ky.) 
897;  Cody  v.  Bard,  21  Kan.  667.  265;  AtcMson  v.  Lindsey,  6  B.  Mon. 

89,  43  Am.  Dee.  153;  Kenningham  v. 

iMoss  V.  Rowland,  3  Bush,  505.         Kenninglmm,   24  Ky.   L.   Rep.   1330, 

iToAjlor  V.  Benham,  5  How.  233,  12  t^        '  ■'  ^  ' 

L.  ed  130;  Gampiell  v.  Tousey,  7  ^1  S.  W.  497;  Beeler  v.  Dunn,  3 
Cow.  64.  Head,  90,  75  Am.  Deo.  761;  Oney  v. 

sGlopton  T.  Booker,  27  Ark.  482.       Ferguson,  41   W.  Va.  568,  23  S.  E. 

4 Arthur  V.  Hughes,  4  Beav.  506.       ^j^;  Brown  v.  Knapp,  79  N.  Y.  136; 

sColhert   v.   Daniel,   32   Ala.   314;   Brown  v.   Brown,   1   Barb.  Ch.  217. 
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case  he  is  called  to  account,  not  in  the  character  of  executor  or 
administrator,  but  as  a  trustee  for  those  entitled  to  the  effects; 
in  his  hands.* 

618.   (Omitted.) — The  subject  originally  treated  in  this  sec- 
tion is  fully  covered  by  post,  §  629a. 

618a.  Ancillary  administration. — ^In  the  absence  of  a  local' 
statute  substituting  the  lex  situs  for  the  lex  domicilii  as  the' 
governing  law  with  respect  to  succession  to  personal  property,, 
the  administration  granted  at  the  deceased's  domicil  is  every- 
where regarded  as  the  administration  in  chief,  while  that 
granted  in  another  country  in  which  assets  are  found  is  consid- 
ered merely  as  auxiliary  or  ancillary.^  The  effect  of  such  a 
statute,  however,  is  to  abolish  ancillary  administration,  and  tO' 
make  the  administration  granted  on  the  estate  of  a  nonresident 
decedent  entirely  independent  of  that  of  the  domicil.^  There- 
fore, the  assets  of  a  nonresident  found  in  a  state  which  has- 
enacted  such  a  statute  are  to  be  completely  and  finally  adminis- 
tered in  that  state.  ^  In  the  absence  of  such  a  statute,  how- 
ever, it  is  the  usual  and  orderly  course  of  procedure  for  the  an- 
cillary administrator  to  pay  the  claims  of  creditors  proved 
before  him,  settle  his  accounts  under  supervision  of  the  court 
to  which  he  owes  his  authority,  and  remit  the  surplus  to  the 
domiciliary  jurisdiction  for  distribution  among  the  next  of  kin 
or  legatees.*  The  question,  however,  whether  the  surplus- 
shall  be  remitted  to  the  domiciliary  jurisdiction,  or  distributed 

But  see  Eedenberg  v.  Hedenherg,  46  Re  Gable,  79  Iowa,  178,  9  L.  R.  A.. 

Conn.  30,  33  Am.  Rep.  10;  Woodruif   218,  44  N.  W.  352. 

T.  young,  43  Mich.  548,  6  N.  W.  85.        ^Partee  v.  Kortrecht,  54  Miss.  66. 

'Lewis  V.  Parrish,  53  C.  C.  A.  57,        ^Carroll  v.  McPike,  53  Miss.  569. 
115  Fed.  285,  287.  iQibson  v.   Dowell,   42   Ark.    164; 

lOorrie's  Case,  2  Bland,  Ch.  488;   Perkins  t.  Stone,  18  Conn.  270,  275  j 
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in  the  ancillary  jurisdiction,  is  one  of  judicial  discretion  for 
the  courts  of  the  latter  jurisdiction,  to  be  exercised  in  view  of 
the  circumstances  of  the  particular  case.'  When  there  are 
resident  distributees  or  legatees,  the  court  in  which  the  ancil- 
lary administration  is  pending  may  order  the  ancillary  admin- 
istrator to  pay  their  shares  out  of  the  surplus  in  his  hands, 
without  compelling  them  to  resort  to  the  domiciliary  jurisdic- 
tion, if  the  circumstances  are  such  that  that  course  of  procedure 
will  not  imperil  the  rights  of  nonresidents.®  While  the  pur- 
pose of  requiring  ancillary  administration  in  the  jurisdiction 
■where  assets  of  the  estate  are  found  is  primarily  for  the  pro- 
tection of  local  creditors,  it  seems  that  nonresident  creditors 
may  prove  their  claims  before  the  ancillary  administrator  and 
receive  payment  in  full,  or  a  pro  rata  share,  accordingly  as  the 

Adams   v.   Adams,   11    B.   Mon.   78;  N.  S.  897,  6  L.  T.  N.  S.  263,  10  Week. 

Klein  v.  French,  57  Miss.  662;  San-  Rep.  467. 

ford  T.  Thompson,  18  Ga.  554.     So,  iQaines's  Succession,  46  La.  Ann. 

the   surplus   proceeds   of    a    sale   of  252,  49  Am.  St.  Rep.  324,  14  So.  602; 

lands  by  an  ancillary  administrator,  Welch  v.   Adams,   152  Mass.  74,  25 

after  paying  local  debts,  should  not  N.  E.  34;  Del  Voile's  Appeal   (Pa.) 

be  distributed  to  heirs  or  devisees  in  3  Cent.  Rep.  163,  5  Atl.  441;  Cassil- 

that  jurisdiction,  but  should  be  re-  ly  v.  Meyer,  4  Md.  1;   Welles's  Es- 

mitted   to   the    domiciliary   jurisdic-  tate,    161    Pa.    218,    28    Atl.    IIIG; 

-tion  when  the  assets  in  that  jurisdic-  Graveley  v.  Graveley,  25  S.  C.  1,  60 

tion  are  insufficient  to  pay  the  debts.  Am.    Rep.    478;    Be   Hughes,   95   N. 

Be  Gable,  79  Iowa,  178,  9  L.  R.  A.  Y.  55. 

218,  44  N.  W.  352   (see  note  to  this  But,  where  it  appears  that  claims 

•case  in  9  L.  R.  A.  218).  have  been  proved  in  the  domiciliary 

^United  States  use  of  Mackey  v.  jurisdiction   in  excess   of  the  assets 

Goxe,   18  How.   100,   15  L.  ed.   299;  there  applicable  to  the  payment  of 

Harvey  v.   Bichards,   1   Mason,   381,  the  same,  the  ancillary  assets  should 

Fed.   Cas.   No.   6,184;    Gaines's   Sue-  be  remitted.    Be  Gable,  79  Iowa,  178, 

cession,  46  La.  Ann.  252,  49  Am.  St.  9  L.  R.  A.  218,  44  N.  W.  352. 

Rep.   324,     14   So.    602;    Despard   v.  Young  v.  Wittenmyre,  123  111.  303, 

Churchill,  53  N.  Y.  192;  Be  Hughes,  14  N.  E.  869,  seems  to  assume  that 

•95  N.  Y.  55;  Carr  v.  Lowe,  7  Heisk.  the    surplus    should,    in    any   event, 

88.     See  also  opinion  of  Lord  Cran-  bo  distributed  at  the  domiciliary  ju- 

worth  in  Enohin  v.  Wylie,  10  H.  L.  risdiction,  and  that  when  the  same 

Cas.  1,  31  L.  J.  Ch.  N.  S.  402,  8  Jur.  person  is   both   ancillary  and  domi 
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estate  is  solvent  or  insolvent,''  though  there  is  some  conflict 
among  the  authorities  on  this  point,  and,  in  any  event,  the  rule 
may  be  changed  by  a  local  statute.®  Of  course,  any  dividend 
upon  his  claim  that  a  creditor  may  receive  in  one  jurisdiction 
will  be  charged  against  him  in  determining  the  amount  of  his 
dividend  in  another  jurisdiction,  to  the  end  that  creditors  of 
the  same  class  may  be  put  upon  an  equality.®  While  local 
creditors  are  not  entitled,  as  such,  to  any  preference  in  pay- 
ment out  of  the  ancillary  assets  in  ease  the  estate  as  a  whole  is 
insolvent,  the  priority  of  claims,  so  far  as  ancillary  assets  are 
concerned,  is  to  be  determined  by  the  law  of  the  state  or  coun- 
try where  the  ancillary  administration  is  pending,  and  not  by 
the  law  of  the  decedent's  domicil.  ^ "  The  law  of  the  ancillary 
jurisdiction  on  this  point  also  prevails  over  the  law  of  the  place 
where  the  contract  out  of  which  the  claim  arises  was  made  or 
perf ormable.  ^  ^  So,  the  question  whether  the  estate  of  a  pai-t- 
ner  may  be  applied  to  the  payment  of  partnership  debts  before 
the  joint  estate  has  been  exhausted  is  a  mere  rule  of  procedure, 
and  is  governed  by  the  law  of  the  place  where  the  estate  in 

ciliary    administratrix,     she    should  *  The  rule  has  been  modified  by  a 

bring    the    surplus    into    the    state  statute   in   Massachusetts,    declaring 

where    the    domiciliary    administra-  that  no  creditor  who  was  not  a  citi- 

tion  is  pending  in  order  that  it  may  zen  of  the  state  shall  be  paid  out  oi 

be  disposed  of  under  the  authority  the  assets  found  in  the  state  until 

of  the  court  of  that  jurisdiction.  all   creditors   who   are   citizens  have 

TRe  Kloebe,  L.  R.  28  Ch.  Div.  175,  received  their  just  proportion. 

54  L.  J.  Ch.  N.  S.  297,  52  L.  T.  N.  S.  ^Ramsay  v.  Ramswy,  97   111.  App. 

19,  33  Week.  Rep.  391 ;  Miner  v.  Aua-  270,    277,   Affirmed   in   196   111.    179, 

tin,  45  Iowa,  221,  24  Am.  Rep.  763;  63   N.   B.   618;     Loomis  v.   Fa/rnum, 

Carroll    v.    McPike,    53    Miss.    569;  14  N.  H.  119;  Hays  v.  Cecil,  16  Lea, 

Cummings   v.   Banks,    2   Barb.    607;  160;  Tyler  v.  Thompson,  44  Tex.  497, 

Tyler  v.  Thompson,  44  Tex.  497,  23  23  Am.  Rep.  600. 

Am.  Rep.  600.     But  see  Williamson  iOMoye  v.  May,  43  N.  0.   (8  Ired. 

V.  Furbush,  31  Ark.  539,  and  Shegogg  Eq.)    131;   Smith  v.   Union  Bank,  5 

V.  Perkms,   34  Ark.   131.     There  is  Pet.  518,  8  L.  ed.  212. 

also  a  query  as  to  the  rule,  in  Kop-  ^iSmith    v.    Union    Bamk,    5    Pet. 

per  V.  Hopper,  125  N.  Y.  400,  12  L.  518,  8  L.  ed.  212. 
R.  A.  237,  26  N.  E.  457. 

Vol.  II.  CoNFL.  of  Laws — 87. 
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question  is  being  administered.-^*  Neither  the  domiciliary 
administrator,  nor  the  court  from  which  he  received  his  ap- 
pointment, has  power  to  sell,  or  direct  the  sale  of,  real  property 
in  another  jurisdiction  for  the  payment  of  the  decedent's  debts. 
That  power  can  only  be  exercised  by  the  ancillary  administra- 
tor, and  the  courts  of  the  ancillary  jurisdiction.  ^^  It  is  other- 
wise, however,  with  respect  to  a  power  of  sale  conferred  upon 
the  executor  by  the  will.  In  such  case  the  will,  and  not  the 
letters  testamentary,  is  the  source  of  the  executor's  authority; 
and  while  it  may  be  necessary,  under  the  local  law,  to  have  the 
will  admitted  to  probate  in  the  jurisdiction  in  which  property 
is  situated,  as  authenticated  evidence  of  the  power,  it  is  not  nec- 
essary that  letters  testamentary  should  be  granted  in  that  juris- 
diction if  letters  have  been  granted  in  the  domiciliary  jurisdic- 
tion, and  the  executor  has  duly  qualified  there.  ^  * 

619-625.  (Omitted.) — These  sections,  which  treated  generally 
of  the  distribution  in  ancillary  proceedings,  are  omitted,  the 
subject-matter  being  covered  by  other  sections.  See,  particu- 
larly, ante^  §  618a,  and  post,  §  640. 

c  Payment  of  debts  to  a  foreign  administrator. 

626.  When  payment  of  debts  to  foreign  administrator  is  good. 
— It  has  already  been  seen  that  the  authority  of  an  administra- 

i2iJe  Doetsoh  [1896]  2  Ch.  836,  65  liable    for    the    partnership    obliga- 

L.  J.  Ch.  N.  S.  855,  75  L.  T.  N.  S.  tions. 

69.     In  this  case  the  question  arose  ''■SWatkins  v.  Eolman,  16  Pet.  26, 

in  England,  where  the  deceased  part-  10  L.   ed.   873;    Allen  v.   Shanks,   90 

ner  was  domiciled;  but  as  the  court  Tenn.   359,    16   S.   W.   715.     See   also 

held  that  the  question  related  to  pro-  ante,  §  289. 

cedure,  it  would  seem  that  the  law  HApperson    v.    Bolton,    29    Ark. 

of  England,  as  the  place  of  adminis-  418;   Crusoe  v.  Butler,  36  Miss.  150, 

tration,    must    have    been    applied,  171 ;   Green  v.  Alden,  92  Me.  177,  42 

though  the  decedent  had  been  domi-  Atl.  358;   Smith  v.  Montgomery,  75 

ciled  elsewhere.   The  rule  of  the  text,  Md.  138,  23  Atl.  145 ;   Bahcoclc  v.  Col- 

of  course,  assumes  that  even  by  the  lins,  60  Minn.   73,  51  Am.  St.  Rep. 

law  of  the  situs  of  the  partnership  503,  61  N.  W.  1020. 
the    decedent's    estate    is   ultimately 
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tor  has  no  extraterritorial  force;  and  consequently,  no  foreign 
administrator,  as  such,  without  proper  local  authority,  can  col- 
lect assets  of  the  estate  in  any  country  subject  to  the  English 
common  law.^  It  has,  however,  been  much  disputed  whether 
paying  a  debt  or  delivering  assets  to  a  foreign  administrator  is 
a  discharge  of  such  debt  or  liability,  or  whether  the  party  so 
paying  or  delivering  would  be  liable  to  a  second  suit  from  an 
administrator  of  the  rei  situs,  should  such  be  appointed.  The 
prevalent  doctrine  is  that  such  payment  or  delivery  is  no  bar  to 
such  second  suit,^  though  there  have  been  cases  where  it  has 
been  held  that  a  voluntary  payment  of  a  debt  to  a  foreign  ad- 
ministrator, when  there  is  no  domestic  administrator  appoint- 
ed, is  a  good  discharge  of  the  debt.^  But  it  is  impossible  not 
to  feel  that  great  confusion  would  be  introduced  into  practice, 
as  well  as  violence  done  to  one  of  the  fundamental  maxims  of 
the  English  common  law,  if  an  administrator  should  be  per- 
mitted to  collect  debts  out  of  his  forum.*  It  is  even  doubted 
whether  a  payment  made,  under  decree  of  court,  to  a  foreign 
administrator,  is  a  defense  to  a  suit  brought  on  the  same  debt 
by  a  domestic  administrator.®  But  where  there  are  no  credit- 
ors in  the  ancillary  jurisdiction,  and  no  ancillary  administra- 
tion   either    set  up    or  called    for,  there  can  be    no    practical 

lAnie,  §  604.     As  to  Pennsylvania  20  N.  Y.   103;    Klein  v.  French,   57 

practice,  see  Shakespeare  v.  Fidelity  Miss.  66;  Story,  Confl.  L.  §  515,  note 

Trust  Go.  8  W.  N.  C.  92.  3.     See     Huthwaiie     v.      Phaire,      1 

^Atty.   Gen.  v.  Dimond,   1   Cromp.  Mann.  &  G.  159,  1  Scott,  N.  R.  43,  8 

&  J.  356,  1  Tyrw.  243,  9  L.  J.  Exch.  Dowl.  P.  C.  541,  9  L.  J.  C.  P.  N.  S. 

90;  Story,  Confl.  L.  §  514.  259;    Wilkins  v.  Ellett,  9  Wall.  740, 

A  payment   in   New   York,   where  19  L.  ed.  586. 
the  mortgaged  property  was,  by  the        ^This  is  argued  in  Story,  Confl.  L. 

mortgage  debtor,  to  a  foreign  admin-  §  515  a.     Mr.  Westlake,  Private  In- 

istrator  appointed  at  the  domicil  of  ternational    Law,    1st    ed.    art.    296, 

the  mortgagee,  has  been  held  no  de-  thinks  that  "a  debt  will  be  recover- 

fense  to  a  suit  by  a  domestic  admin-  able  in  any  forum  where  the  action 

istrator,  appointed  and  qualified  be-  will  otherwise  lie,  by  an  administra- 

fore   the  payment.     Stone  v.   Scrip-  tor   who  has   obtained  his   grant   in 

ture,  4  Lans.  186;   Willard  v.  Ham-  that  forum,  without  the  necessity  of 

mond,  21  N.  H.  382;  Fay  v.  Haven,  3  a   grant   from   the   forum  where   the 

Met.  109.  debt  must  have  been  recovered  at  the 

^United  States  use  of  Mackey  v.  time  of  the  death;"  citing  to  this  ef- 

Coxe,  18  How.  104,  15  L.  ed.  301 ;  Ste-  feet,  Whyte  v.  Rose,  3  Q.  B.  493,  2 

vens  V.  Gaylord,  11  Mass.  256;  Book-  Gale  &  D.  312,  11  L.  J.  Exch.  N.  S. 

er  V.  Olmstead,  6  Pick.  481;  Trecoth-  457;  Young  v.  O'Neal,  3  Sneed,  55. 
ick  V.  Austin,  4  Mason,  16,  Fed.  Cas.        ^Shato  v.  Staughton,  3  Keble,  163. 

No.    14,164;    DooUttle    v.    Lewis,    7  See  Buthv:aite  v.  Phaire,  1  Mann    & 

Johns.    Ch.    49,    11    Am.    Dec.    389;  G.  159,  1  Scott,  N.  R.  4,3,  8  Dowl.  P 

Brown   v.  Brown,    1    Barb.    Ch.    189;  C.  541,  9  L.  J.  C.  P.  N.  S.  259;  West- 

Vroom  V.  Van  Home,  10  Paige,  549,  lake.  Private  International  Law,  1st 

42  Am.  Dec.  94;  Parsons  v.  Lyman,  ed.  art.  298,  2d  ed.  §  90. 
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objection  to  the  principal  administrator  receiving  payment  of 
debts  in  such  jurisdiction.® 

When  there  is  no  appeal  from  the  action  of  a  court  of  pro- 
bate affirming  the  accounts  of  a  domestic  administrator,  and 
the  time  of  such  appeal  is  past,  a  foreign  administrator  will  not 
be  allowed  to  come  in  and  dispute  such  accounts  on  the  ground 
that  the  domestic  administrator  had  no  jurisdiction,  not  being 
administrator  in  the  deceased's  domicil.'' 

626a.  Same. — The  rule  is  now  well  established  that  a  volun- 
tary payment,  made  at  the  debtor's  domicil,  to  a  foreign  execu- 
tor or  administrator  before  the  grant  of  ancillary  letters,  is 
valid  and  effectual  as  an  acquittance,  as  against  a  local  executor 
or  administrator  subsequently  appointed,  at  least  if  there  are 
no  local  creditors;^  and  this  is  true  even  of  a  payment  made 
by  a  debtor  domiciled  in  the  same  state  as  the  deceased,  before 
the  grant  of  administration  there,  to  an  administrator  appoint- 

tVaughn  v.  Barret,  5  Vt.  333,  26  496,  2  Gale  &  D.  312,  11  L.  J.  Exch. 

Am.  Dec.  306.  N.    S.    457.     The    English   rule,  no 

The  question  in  the  text  is  beset  doubt,  is,  as  is  stated  by  Mr.  West- 

with  peculiar  complications.     On  the  lake   (1880),  §  90,  that,  "on  princi- 

one  side  (see  ante,  §  363),  the  better  pie,  it  (a  payment  of  a  debt  to  a  for- 

opinion  is  that  the  seat  of  a  debt  is  eign  administrator)   should  not  be  a 

the  creditor's  domicil,  and,  applying  sufficient  discharge." 
this  rule  to  the  present  point,  a  dom-        'See  post,  §  645. 
iciliary  executor  would  be  entitled  at 

such   domicil   to   receive    such   debt,       ,tit-7t  ^n  j.^   n  ttt  n   ^.r.  ■■« 

just  in  the  same  way  as  he  is  enti-        iW'*«fc*'»s  v.  FAlett,  9  Wall.  740,  19 

tied  to  receive   other   assets   of   his  L.  ed.  586;  Wyman  v.  Halstead,  109 

principal  situate  in  such  domicil.  On  u.  S.  654,  27  L.  ed.  1068,  3  Sup.  Ct. 

the  other  hand,  as  he  is  not  entitled  ^        ^j^      McGully   v.    Cooper,    114 

to  sue  the  debtor  m  the  latter's  dom-  „  f  „,q   „^  ,    „     .     .„„   ,,   .       „, 

icil,  he  cannot,  in  the  latter  jurisdic-  Cal.  258,  35  L.  R.  A.  492,  55  Am.  St. 

tion,  collect  the  debt  by  process   of  Rep.  66,  46  Pac.  82;  Re  Goit,  3  App. 

law,  though  this  objection  would  not  d.  c.  246  (as  to  debts  due  from  gov- 

^F^X^^  t  suit  against  the  debtor  ernment)  ;    Ramsay    v.    Ramsay,    97 
should  he  be  served  when  a  transient  „„„     i,  „     „         „„  ' 

visitor  in  the  domicil  of  the  deceased  "1-  270;  Denny  v.  Faulkner,  22  Kan. 

creditor,  which  is  the  state  in  which  89;   Rand  v.   Hubbard,  4  Met.  252; 

the    domiciliary     administrator    has  Dexter   v.   Berge,   76   Minn.   216,   78 

taken  out  letters.     It  should  be  ob-  j^    ^    j^jj     Reynolds  v.  McMullen, 
served,  in  this  connection,  that  Huth-  " 

waite  V.  Phaire,  1  Mann.  &  G.  159,  1  55  ^ich.  568,  54  Am.  Rep.  386,  22  N. 

Scott,  N.  R.  43,  8  Dowl.  P.  C.  541,  9  W.   41 ;    Klein  v.   French,   57   Miss. 

L.  J.  C.  P.  N.  S.  259,  so  far  aa  it  662;  Re  Cape  May  &  D.  B.  Nav.  Go. 
holds   that   a   foreign_  executor   may         j^   j         ^ 
sue  on  a  debt  due  his  principal,  is  ' 

overruled  by  Whyte  v.  Rose,  3  Q.  B.  v.  Botoery  Sav.  Bank,  117  N.  Y.  125, 
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ed  in  another  state.  **  And  it  has  been  held  that  the  debtor  will 
be  protected  though  the  payment  was  made  to  the  domiciliary 
administrator  after  the  making  and  recording  of  an  ancillary 
appointment,  if  the  debtor  did  not  know  thereof.*  It  is  not 
clear  from  the  authorities  whether  the  nonexistence  of  local 
creditors  is  a  necessary  condition  and  limitation  of  the  doe- 
trine;  but,  in  view  of  the  purpose  of  local  administration, 
namely,  the  protection  of  resident  creditors,  the  courts  will 
probably  be  disinclined  to  permit  the  withdrawal  of  the  assets 
in  this  manner,  unless  the  local  creditors  have  been  guilty  of 
laches  in  procuring  a  local  administration.*  If  a  nonresident 
debtor  voluntarily  goes  into  the  state  in  which  the  executor  or 
administrator  received  his  appointment,  he  is,  of  course,  liable 
to  suit  there ;  ®  and  a  voluntary  payment  made  there,  if  not  col- 
lusive, would  probably  be  a  good  acquittance,  though  adminis- 
tration had  already  been  granted  in  the  state  of  tbe  debtor's 
domicil,  and  there  were  local  creditors  of  the  estate  there.     A 

5  L.  R.  A.  541,  15  Am.  St.  Rep.  494,  N.  Y.  377,  98  Am.  St.  Rep.  689,  68 

22  N.  E.  572   (see  note  to  this  case  N.  E.  658. 

in  5  L.  R.  A.  541);  Maas  v.  Ger-  ^Citizens'  Nat.  Bank  v.  Sharp,  53 
mm  Sav.  Bank,  176  N.  Y.  377,  98  Md.  521,  however,  holds  that  the  doc- 
Am.  St.  Rep.  689,  68  N.  E.  658;  trine  applies  whether  there  are  local 
Gray's  Appeal,  116  Pa.  256,  11  Atl.  creditors  or  not.  In  some  of  the 
66,  70;  Dial  v.  Gary,  14  S.  C.  573,  37  other  cases  cited,  supra,  note  1,  the 
Am.  Rep.  737.  In  Thorman  v.  doctrine  is  not  qualified  by  any  ref- 
Broderick,  52  La.  Ann.  1298,  27  So.  erence  to  the  existence  or  nonexist- 
735,  the  voluntary  payment  of  notes  ence  of  local  creditors.  In  Wilkins 
to  the  domiciliary  administrator  who  v.  Ellett,  9  Wall.  740,  19  L.  ed.  586, 
had  possession  of  the  same  was  held  however,  it  expressly  appeared  that 
a  good  acquittance,  notwithstanding  there  were  no  local  creditors.  And 
that  before  the  payment  an  ancillary  in  Klein  v.  French,  57  Miss.  662,  the 
administrator  appointed  at  the  domi-  nonexistence  of  local  creditors  is  ex- 
eil  of  the  defendant  had  brought  an  pressly  stated  as  a  qualification  of 
action  upon  the  notes,  though  never  the  doctrine, 
in  possession  of  the  same.  ^Equitable    Life    Assur.    Soo.    v. 

iWilkins  v.  Ellett,  108  U.  S.  256,  Vogel,  76  Ala.  441,  52  Am.  Rep.  344; 

27  L.  ed.  718,  2  Sup.  Ct.  Rep.  641.  Fox  v.  Carr,  16  Hun,  434. 

^Maas  V.  German  Sav.  Bank,  176 
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nonresident  debtor  when  sued  by  attachment  in  the  state  of 
the  domiciliary  administration  cannot  defeat  the  action  by  col- 
lusively  procuring  the  appointment  of  an  ancillary  administra- 
tor at  his  own  domicil,  and  voluntarily  paying  the  debt  to  the 
latter.  *> 

d.   Conflicts  ietween  domiciliary  and  ancillary  administrations. 

627,  628,  629.  (Omitted.)— The  subject  is  covered  in  post,  § 
629a. 

629a.  Conclusiveness  of  judgment  as  between  representatives 
appointed  in  different  jurisdictions. — A  judgment  against  an  an- 
cillary administrator  furnishes  no  cause  of  action,  and  is  not 
even  evidence,  against  the  domiciliary  executor  or  administra- 
tor;^ and,  likewise,  a  judgment  against  the  domiciliary  admin- 
istrator creates  no  cause  of  action,  and  is  not  evidence,  against 
the  ancillary  administrator;^  and  the  rule  is  the  same  whether 
the  domiciliary  and  ancillary  administrators  be  the  same  or 
different  persons.*  The  rule  also  applies  although  the  action 
in  which  the  judgment  was  rendered  was  commenced  against 
the  decedent  in  his  lifetime,  and  was  continued  after  his  death 

^Amsden   v.    Danielson,    18   R.    I.  L.  ed.  277 ;   Johnson  v.  Powers,  139 

787,  31  Atl.  4,  Affirmed  in  19  R.  I.  U.  S.  156,  35  L.  ed.  112,  11  Sup.  Ct. 

533,  35  Atl.  70.  Rep.  525;   UcOarvey  v.  Darnall,  134 

iStacy  V.  Thrasher,  6  How.  44,  12  111.  367,  10  L.  R.  A.  861,  25  N.  E. 

L.   ed.   337;    Johnston  v.   McKinnon,  1005;    Slauter  v.    Chenowith,   7   Ind. 

129  Ala.  223,  29  So.  696;    Turner  v.  211;  Garrigan  v.  Semple,  72  Tex.  306, 

Bisor,  54  Ark.  33,  15  S.  W.  13;  Low  12  S.  W.  178.     But  see  Price  v.  Mace, 

V.    Bartlett,    8    Allen,    259;    Braith-  47  Wis.  23,  1  N.  W.  336. 
waite   V.    Harvey,    14   Mont.    208,    27        ^Johnson  v.  Pouers,  139  U.  S.  156, 

L.  R.  A.  101,  43  Am.  St.  Rep.  625,  36  35  L.  ed.  112,  11  Sup.  Ct.  Rep.  525; 

Pae.  38    (see  note  to  this  case  in  27  Johnston  v.  McKinnon,  129  Ala.  223, 

L.   R.    A.    101)  ;    Jones   v.   Jones,    15  29    So.    696;    State    use   of  Bank   of 

Tex.  463,  65  Am.  Dec.  174;  Price  v.  Wayne,  N.  G.  v.  Fulton    (Tenn.  Ch. 

Mace,  47  Wis.  23,  1  N.  W.  336.  App.)  49  S.  W.  297.     But  see  contra, 

iMcLean  v.  Meek,  18  How.  16,  15  Lomas  v.  HilUard,  60  N.  H.  148. 
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against  the  administrator.*  It  is  also  true  that  a  judgment 
obtained  against  an  executor  appointed  in  one  state  is  not  con- 
clusive against  an  executor  appointed  in  another,®  though  it 
may  be  admissible  in  evidence  against  the  latter  to  show  that 
the  demand  has  been  carried  into  judgment,  and  that  the  exec- 
utor against  whom  the  judgment  was  recovered  is  precluded 
from  pleading  prescription  or  statute  of  limitations  against  the 
original  cause  of  action,  since,  by  virtue  of  the  privity  between 
the  executors  appointed  in  different  jurisdictions,  that  which 
will  not  bar  a  recovery  against  one  will  not  bar  a  recovery 
against  the  other.®  There  is,  however,  no  such  privity  be- 
tween administrators  deriving  their  commissions  to  act  from 
different  political  jurisdictions.''' 

630.  (Omitted.) — The  subject  originally  treated  in  this  sec- 
tion is  fully  covered  by  ante,  §  629a. 

631.  Protection     of     ancillary     administrator's     possession. — 

Where  assets  which  have  been  reduced  into  possession  by  a  for- 
eign administrator  find  their  way  into  another  land,  the  domi- 
ciliary administrator,  in  such  land,  cannot  seize  such  assets, 
either  by  attachment  against  the  garnishees,  or  suit  against  the 
foreign  administrator.^      The  foreign  administrator  has  made 

4  Any   distinction   in   this   respect  representative  after  his  death.     But 

between  a  judgment  recovered  in  an  see   contra,   Creighton  v.  Murphy,  8 

action    commenced    during    the    life-  Neb.  349^  1  N.  W.  138. 

time  of  the   decedent  and  one  com-  ^Aspden  v.  Nixon,  4  How.  467    11 

menced  after  his  death  is  expressly  L.  ed.  1059;  Hill  v.  Tucker,  13  How. 

repudiated  in  Jones  v.  Jones,  15  Tex.  458,  14  L.  ed.  223. 

463,  65  Am.  Dec.  174.     And  the  rule  6Hill  v.  Tucker,  13  How.  458,   14 

was  also  applied  in  Stacy  v.  Thrash-  L.  ed.  223. 

er,  6  How.  44,  12  L.  ed.  337 ;  Braith-  UUd. 
waite  V.   Barvey,   14   Mont.   208,   27 

L.  E.  A.  101,  43  Am.  St.  Rep.  625,  36  iCurrie  v.  Bircham,  1  Dowl.  &  R. 

Pac.  38,  and  Garrigan  v.  Bemple,  Tl  35'   24  Revised  Rep.   634;   Dawes  v. 

Tex.    306,    12    S.    W.    178,    notwith-  "^f'?^}"^^'  ^^^i,  ^""/^Z  v.  Rich- 
.      ,.      \.    ,    ,,          ,.  «^<*s,    1   Mason,   381,   Fed.   Cas.    No. 
standing  that   the   action   was   com-  0,184;  Story,  Confl.  L.  §  518. 
menced  in  the  lifetime  of  the  dece- 
dent, and  was  continued  against  the  But  see  Barlow  v.  Coggan,  1  Wash. 
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himself  liable  for  the  assets  in  his  own  court,  where  alone  he 
can  be  pursued.^ 

6C2.  Domiciliary  administrator's  title  to  foreign  assets. — As- 
sets can  only  be  sold,  transferred,  or  assigned,  by  the  adminis- 
trator of  the  situs.  A  foreign  administrator,  to  enable  him  to 
make  such  transfer,  must  take  out  ancillary  letters  in  the 
situs.  ^ 

The  rule  seems  to  be  stated  too  broadly.  The  modern  doc- 
trine is  that  the  title  to  the  personal  assets,  wherever  their  situs, 
is  vested  in  the  domiciliary  executor  or  administrator,  subject  to 
the  right  of  the  court  of  the  situs  to  administer  upon  them,  and, 
if  necessary,  subject  them  to  the  payment  of  local  creditors.^ 
The  domiciliary  executor  or  administrator  is  therefore,  doubt- 
less, competent  to  transfer  a  valid  title  to  such  assets,  though 
they  remain  after,  as  well  as  before,  the  transfer,  subject  to  ad- 
ministration by  the  courts  of  the  situs.  As  shov?n  in  another 
section,  the  weight  of  authority  sustains  the  right  of  the  domi- 
ciliary executor  or  administrator  to  assign  choses  in  action,  al- 
though the  debtor  is  domiciled  in  another  state,  and  the  debt  has 
its  situs  in  that  state  for  the  purposes  of  administration. 

633.  Goods  in  transit. — Goods  in  transitu  are  to  be  charged 
to  the  administrator  who  first  reduces  them  into  possession.^ 
With  ships  on  a  round  voyage,  the  home  port  seems  to  be  that 
whose  administration  attaches.  On  this  point  Judge  Story 
states^  that,  "according  to  the  common  course  of  commercial 

Terr.  257,  holding  that  under  the  78,  16  Atl.  191;  Maas  v.  German  Sav. 
local  statute  property  vested  in  a  Bank,  176  N.  Y.  377,  98  Am.  St.  Rep. 
nonresident  administrator  is  subject  689,  68  N.  E.  658;  Marcy  v.  Marcy, 
to  attachment.  32  Conn.  308;   Petersen  v.  Chemical 

Bank,  32  N.  Y.  21,  88  Am.  Dec.  298. 

Mnte,  §  614.  r     „„   ,   Grant  v.  Reese,  94  N.  C.  720,  how- 

lAnte,  I  604;  Goockovn  v.  Jones,  3  ,....,        ,   ^ 

Mass.  514,  3  Am.  Dec.  173.  «ver,    distinguishes    between    an   ad- 

ministrator and  executor  in  this  re- 
2  See,   for  a  general  statement  of       „  + 

this    position,    Wilkins   v.    Ellett,   9 

Wall.  740,  19  L.  ed.  586;     Re  Cape       j^row**  v.  Orms,  3  Paige,  459. 
tt  D.  B.  NoA).  Go.  51  N.  J.  L.        aConfl.  L.  §  520. 
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business,  ships  and  cargoes,  and  the  proceeds  thereof,  locally 
situate  in  a  foreign  country  at  the  time  of  the  death  of  the 
owner,  always  proceed  on  their  voyage,  and  return  to  the  home 
port,  without  any  suspicion  that  all  the  parties  concerned  are 
not  legally  entitled  so  to  act;  and  they  are  taken  possession  of 
and  administered  by  the  administrator  of  the  forum  domicilii, 
with  the  constant  persuasion  that  he  may  not  only  rightfully  do 
so,  but  that  he  is  bound  to  administer  them  as  part  of  the  funds 
appropriately  in  his  hands."  This  view  is  accepted  by  Mr. 
Westlake,^  and  has  been  frequently  adopted  in  practice.* 

634.  Ancillary  administration  only  accountable  for  local  as- 
sets.— ^An  ancillary  administrator  can  only  be  called  on,  in  the 
state  where  he  takes  out  ancillary  letters,  for  the  amount  of  the 
assets  in  such  state  where  such  ancillary  letters  were  granted,^ 

635.  (Omitted.) 

636.  Application  of  rules  to  administration  in  different  states 
of  Union. — The  rules  of  international  law,  as  here  laid  down, 
apply  to  the  reciprocal  relations  of  administrations  taken  out 
in  the  several  United  States.  Each  state,  in  this  respect,  is  sov- 
ereign within  its  own  limits.  Each  is  foreign,  so  far  as  con- 
cerns the  issue,  to  the  other  states  in  the  Union.  ^ 

637.  Foreign  assets  received  by  domiciliary  administrator. — 
A  domiciliary  administrator  who,  during  his  administration, 
receives  assets  belonging  to  the  estate  which  were  in  a  foreign 
land  at  the  time  of  the  death  of  the  principal  is  accountable  for 
such  assets,  supposing  he  has  not  taken  out  letters  in  the  situs.  ^ 

638.  When    several    local    administrators    appointed. — ^When 

sPrivate    International    Law,     1st        lEvans  v.  Totem,  9  Serg.  &  R.  252, 

ed.  art.  295.  II  Am.  Dec.  717;  Dowdale's  Case,  6 

iWells  V.  Miller,  45  111.  382 ;  Col-  Coke,  46  6.     See  Mr.  Westlake's  com- 

lins  V.  Bankhead,  1  Strobh.  L.  25.  menta.    Private    International   Law, 

^Lynes    v.    Coley,    1     Redf.    405.  1st  ed.  art.  304,  2d  ed.  §  95,  and  those 

Ante,  §  619.  of  Judge   Story,   Confl.   L.   §   514  a. 

iHill  V.  Tucker,  13  How.  458,  14  L.  And  see  Vaughn  v.  Barret,  5  Vt.  333, 

ed.  223;   McLean  v.  Meek,  18  How.  26  Am.  Dee.  306;  iJarad  v.  SmS Sard  4 

16,   15  L.  ed.  277;    Ooodall  v.  Mar-  Met.  252. 

shall,  11  N.  H.  88,  35  Am.  Dec.  472;        Judge  Story  was  under  the  impres- 

Porter  v.  Heydock,  6  Vt.  374;  Bui-  sion    that    in    Dowdale's    Case     the 

lock  V.  Rogers,  16  Vt.  294;  Abbott  v.  English  executor  received  the  assets 

Coburn,  28  Vt.  663,  67  Am.  Dee.  735;  under  an  Irish  grant,  and  hence  that 

Dawes  v.   Boylston,   9  Mass.   337,   6  the  case  is  irreconcilable  with  other 

Am.  Dec.  72;  Fay  v.  Baven,  3  Met.  rulings.     But   Mr.    Westlake   replies 

109;  Broumlee  v.  Lockwood,  20  N.  J.  that  it  does   not  appear  in  the  re- 

Eq.   243;    Mothland   v.    Wiremam,    3  ports  that  there  was  any  Irish  grant. 

Penr.   &  W.   185,   23   Am.   Dec.    71;  As  sustaining  the  text,  see  Stirling- 

Sayre  v.  Belme,  61  Pa.  299;  2  Kent,  Maxwell  v.  Cartwright,  L.  R   11  Ch 

Com.  pp.  434,  435.  Div.  522,  40  L.  T.  N.  S.  669,  27  Week. 
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there  are  several  local  administrators,  the  commission  of  each 
is  to  be  governed  by  the  law  of  the  place  in  which  his  letters 
are  granted.^ 

639.  (Omitted.) — The  subject  originally  treated  in  this  sec- 
tion is  covered  by  ante,  §  618a. 

640.  As  to  preferences  between  local  and  foreign  creditors. — 
An  ancillary  administrator  must  satisfy  in  full  the  creditors 
of  his  jurisdiction,  even  though  the  principal  administration  be 
insolvent  •"■ 

This  is  not  the  rule  established  by  the  weight  of  authority  in 
the  United  States.  On  the  contrary,  the  rule  is  that  when  the 
estate,  as  a  whole,  is  insolvent,  the  funds  collected  by  the  ancil- 
lary administrator  are  not  to  be  applied  to  the  payment  in  full 
of  the  debts  due  local  creditors,  but  such  creditors  are  entitled 
to  a  pro  rata  dividend  only,  measured  by  all  the  assets  and  all 
the  liabilities,  both  ancillary  and  domiciliary.^  Whether  the 
pro  rata  distribution  among  the  local  creditors  shall  be  made  by 
the  court  of  the  ancillary  administration,  or  the  entire  fund 
remitted  to  the  principal  administrator  for  distribution,  is  dis- 
cretionary with  the  court* 

XV.    CUEEEITCT  IIS"  WHICH  DISTRIBUTEES  AEE  PAYABLE. 

641.  Such  currency  usually  determinable  by  place  of  adminis- 
tration.— The  rule  is  that  distributive  interests  are  to  be  paid 

Eep.  850.     [See    also    ante,  §§   616,   Am.    Eep.    763;    Shaw's   Appeal,   81 

626a.]  Me.  207,  230,  16  Atl.  662;  Dawes  \. 

iFreemanv.  Fairlee,  3  Meriv.  24,   ^^^^^  3  pj^j^    jgS;   Davis  v.  Estey, 

^"^^^Ante^^i  T23,'624;    Redfield,    ed.  «  I'ick.  175;  Lawrence  v.  Elmendorf, 

1870,  29,  254.     See  Cook  v.  Oregson,  5  Barb.  73;   Williams  v.  Welton,  28 

2  Drew.  286,  23  L.  J.  Ch.  N.  S.  734,  Ohio   St.  451,  466;   Shegogg  v.  Per- 

2   Week.   Rep     401;    P<^'-do   y-Bing-  ^.        g^  ^^j^    ^^^    ^^^^  ^^^  ^^^  ^ 

?iom,  L.  R.  6  Eq.  485,  L.  R.  4  Ch.  735,  „',,„,.,      „,„-„„„, 

39  L.  J.  Ch.  N   S.  170,  20  L.  T.  N.  S.  Rutherford,   71   Ark.   218,   72  S.  W. 

464,   17   Week.   Rep.   419,   and   cases  373)  ;    Fox    v.    Carr,    16    Hun,    434, 

cited  ante,  §  624.  440;  Perkins  v.  Stone,  18  Conn.  270, 

275;   Re  Kloele,  L.  R.  28  Ch.  Div. 

^Mitchell  V.  Coao,  28  Ga.  32;  Jones  175,  54  L.  J.  Ch.  N.  S.  297,  52  L.  T. 

V.  Dreury,  72  Ala.  311;   Bamsatj  v.  N.  S.  19,  33  Week.  Eep.  391;  OoodaU 

Ramsay,   196  111.   179,  63  N.  E.  618,  v.  Marshall,  11  N.  H.  88,  35  Am.  Dec. 

Affirming    97     111.    App.    270,    277;  472. 
Miner   v.   Austin,   45   Iowa,   221,   24        3Ante,  §  618a. 
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in  the  currency  of  the  country  in  which  the  decedent  died  dom- 
iciled, which  is  also  the  place  of  the  administration/  unless, 
in  case  of  a  will,  it  appears  that  he  intended  otherwise.  ISTor 
is  this  practice  varied  when  a  legacy  is  to  be  paid  out  of  real 
estate  situated  in  a  land  where  a  currency  prevails  different 
from  that  of  the  testator's  domicil.^ 

642.  Practice  as  to  interest. — The  English  practice  is  to  al- 
low to  distributees  that  interest  which  is  established  in  such 
case  in  the  state  "in  which  the  assets  had  been  placed  by  the 
executors  or  administrators  since  they  became  payable,"  sup- 
posing this  to  be  the  proper  place  for  investment.-' 

XVI.  Taxes  on  succession. 

643.  Such    taxes    generally    dependent    on    domicil. — By   the 

English  practice,  taxes  on  probate  or  administration  are  pay- 
able according  to  the  lex  situs  of  the  assets  at  the  death  of  the 
decedent;  those  on  distributive  interests,  according  to  the  lex 
domicilii  of  the  decedent,  without  regard  to  the  residence  of 
the  distributees.^  The  rules  laid  down  for  the  detemiination 
of  taxation  in  relation  to  domicil  have  been  already  noticed.^ 
The  valuation  of  the  assets,  when  the  object  is  to  determine 
what  probate  or  administration  duty  is  payable,  is  to  be  settled, 
it  is  held  in  England,  by  the  English  standard,  irrespective  of 
their  value  at  the  deceased's  domicil  at  the  time  of  his  death.  ^ 
In  such  cases  stock  is  held  to  be  localized  in  the  place  where  it 

iSee,  on  this  point,  last  sentence  International  Law,  1st  ed.  art.  320; 

of  ante,  §  592.  Thomson    v.    Advocate    General,    12 

2  Story,  Confl.  L.  §  479  b,  and  cases  Clark  &  F.  29,  9  Jur.  217.     Where  a 

there  cited;  Phil.  iv.  p.  636.  testator's  last  domicil  is  foreign,  no 

iPhil.   iv.   636;    Westlake,   Private  legacy  duty  is  payable.     Re  Bruce,  2 

International  Law,  1st  ed.  art.  321 ;  Cromp.  &  J.  436,  2  Tyrw.  475,  1  L.  J. 

Raymond  v.  Brodhelt,  5  Ves.  Jr.  199;  Exch.  N.  S.  153;  Logan  v.  Fairlie,  1 

Bourke  v.  Ricketts,  10  Ves.  Jr.  330.  Myl.  &  C.  59.     See  as  to  prior  cases. 

See  ante,  §  509.  as  to  which  there  is  much  conflict,  1 

In  Hamilton  v.  Dallas,   26  Week.  Redf.     Wills,     399,     400.       Compare 

Rep.  326,  38  L.  T.  N.  S.  215,  L.  R.  1  Frederinkson  v.  Louisiana,  23  How. 

Ch.  Div.  257,  45  L.  J.  Ch.  N.  S.  15,  33  446,  16  L.  ed.  577. 
L.  T.  N.  S.  495,  24  Week.  Rep.  264, 

it   was    held    that   though    personal  See  generally,  as  to  taxes  on  suc- 

property  will  be  distributed  accord-  session,   ante,   §§   80f,  80g. 

mg  to  the  law  of  the  place  of  domi-  ° 
cil,  the  payment  of  interest  will  be 

governed  by  the  practice  of  the  court  2Ante,  §  79. 

of  chancery.  ^Fernmides's  Case,  L.  R.  5  Ch.  314 

iPhil.  iv.  p.  636;  Westlake,  Private  22  L.  T.  N.  S.  219,  18  Week.  Rep.  411. 
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is  transferable.*  Succession  and  legacy  taxes  are  payable  on 
the  estate  of  a  person  who  dies  domiciled  in  England,  and  are 
imposed  on  his  entire  personalty  wherever  situate.  It  is  other- 
wise as  to  annuities  and  legacies  charged  on  foreign  land,  and 
as  to  immovables  situate  abroad.  But  such  taxes  are  imposed 
on  real  estate  and  chattels  real  in  England,  when  adjudged  to  be 
such  by  English  law.® 

Succession  duty  is  payable  on  personal  estate  directed  to  be 
invested  in  England  by  a  testator  domiciled  abroad. "  And  this 
is  the  case  as  to  money  directed  to  be  invested  in  English  funds 
though  it  has  not  yet  arrived  in  England.  ^ 

XVII.  Of  pbobate. 

644.  Domiciliary  probate  conclusive. — So  far  as  concerns  the 
adequacy  of  the  execution  of  a  will,  the  rule  is  that  the  probate 
of  the  testator's  last  domicil  is  conclusive.''  "If  probate," 
said  Lord  Chancellor  Chelmsford,  in  a  case  in  the  House  of 
Lords,  ^  "is  granted  of  a  will,  then  that  conclusively  establishes, 
in  all  courts,  that  the  will  was  executed  according  to  the  law  of 
the  country  where  the  testator  was  domiciled."  Of  course, 
such  probate  does  not  touch  the  question  of  the  application  of 
the  will  to  real  estate,  as  the  will  must  be  executed  and  record- 
ed according  to  the  lex  rei  sitcej^  nor  does  it  determine  the  dom- 
icil of  the  testator.*     And  even  as  to  personalty  there  must  be 

iAtty.  Gen.  v.  Hope,  1  Cromp.  M.  States.     See  Dip.  Corr.  1868,  part  li. 

&  E.  .5.30,  4  Tyrw.  878,  2  Clark  &  F.  p.  55. 

84,  8  Bligh,  N.  R.  44,  2  Clark  &  F.  lA  judgment  in  favor  of  a  will  by 

84.     See   further   Foote,   Private  In-  the  judex  domicilii  has  been  held  in 

ternational  Jur.  209  et  seq.  England  to  determine  the  question  of 

^Thomson  v.  Advocate  General,  12  its   validity.     Gosnahan's    Goods,   L. 

Clark  &  F.  1,  9  Jur.  217 ;  Wallace  v.  R.  1  Prob.  &  Div.  183,  14  L.  T.  N.  S. 

Atty.  Gen.  L.  R.  1  Ch.  1,  35  L.  J.  Ch.  337,  35  L.  J.  Prob.  N.  S.  76,  14  Week. 

N.  S.  124,  11  Jur.  N.  S.  937,  13  L.  T.  Rep.  969;    Miller  v.  James,  L.  R.  3 

N.   S.   480,   14   Week.   Rep.   116;   Re  Prob.  &  Div.  4.  42  L.  J.  Prob.  N.  S. 

Fvnn,  1  Cromp.  &  J.  151,  1  Tyrw.  92,  21,  27  L.  T.  N.  S.  862,  21  Week.  Rep. 

9  L.  J.  Exch.  37.  272.     See  ante,  §  595. 

sAity.   Gen.  v.  Campbell,  L.  R.  5  ^Whicker  v.  Hume,  7  H.  L.  Cas. 

H.  L.  524,  41  L.  J.  Ch.  N.  S.  611,  21  124,  28  L.  J.  Ch.  N.  S.  396,  4  Jur.  N. 

Week.  Rep.  34  note.  S.  933. 

iLi/all  V.  Lyall,  L.  R.  15  Eq.  1,  27  sjones   v.   Robinson,    17    Ohio   St. 

L.  T.  N.  S.  530,  21  Week.  Rep.  34.     In  171 ;   Kerr  v.  Moon,  9  Wheat.  565,  6 

Frederickson  v.  Louisiana,  23  How.  L.  ed.  161. 

446,  16  L.  ed.  578,  it  was  held  that  <"A  probate  is  conclusive  evidence 

the  treaty  with  Wiirtemberg  did  not  that  the  instrument  proved  was  tes- 

cover  cases  of  Wiirtemberg  subjects  tamentary  according  to  the  law  of 

becoming  naturalized  in  the  United  this  country.     But  it  proves  nothing 
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an  ancillary  probate  in  the  home  jurisdiction  to  give  effect  to  a 
foreign  probate.^ 

A  will  disposing  solely  of  property  in  a  foreign  land  will  not 
be  admitted  to  probate  in  England, *  though  it  is  otherwise 
when  such  will  is  referred  to  in  an  ancillary  will  intended  to 
dispose  of  English  property.'' 

When  an  ancillary  probate  is  granted  of  a  foreign  will,  it 
will  be  afterwards  presumed  that  the  probate  court  of  the  place 
of  the  testator's  last  domicil  had  jurisdiction.  All  exceptions 
to  the  validity  of  the  original  probate  must  be  taken  before  the 
granting  of  the  ancillary  probate;  otherwise  they  will  be  shut 
out.^ 

It  is  usual  to  attach  to  the  probate  a  translation  of  a  foreign 
will ;  but  the  fact  of  probate  does  not  go  to  the  accuracy  of  the 
translation,  which  may  be  revised  either  in  the  probate  court  or 
in  a  court  of  error.  * 

644a.  Same. — The  concession,  by  the  courts  of  other  states,  of 
the  same  effect  to  the  probate  of  the  will  at  the  testator's  domicil 
that  it  enjoys  in  the  state  where  it  is  granted  is  not  left  to  com- 
ity, but  is  enjoined,  so  far  as  property  in  the  latter  state  is  con- 
cerned, by  the  provision  of  the  Federal  Constitution  requiring 
full  faith  and  credit  to  be  given  in  each  state  to  the  judicial 
proceedings  of  every  other  state.  ^     And  the  probate  of  the  will 

else.*'     Lord  Cranworth,  in  Whiclcer  Div.  150,  34  L.  T.  N.  S.  856,  24  Week. 

V.  Hume,  7  H.  L.  Gas.  156,  28  L.  J.  Rep.  539,  45  L.  J.  Prob.  N.  S.  78. 

Ch.  N.  S.  396,  4  .Jur.  N.  S.  933.  ^Toicnsend  v.  Downer,  32  Vt.  184; 

^Price  V.   Deichurst,   4   Myl.   &   C.  Barstow    v.    Sprague,    40    N.    H.    27. 

76,  8  L.  J.  Ch.  N.  S.  57,  2  Jur.  1006;  See,     as     to    American     practice,     3 

Bond  V.  Graham,  1  Hare,  482,  11  L.  Redf.  Wills,  3d  ed.  pp.  400-412.     Cf. 

J.  Ch.  N.  S.  306,  6  Jur.  620;   Camp-  Shannon  v.  White,  109  Mass.  146. 

bell   V.   Sheldon,    13    Pick.   8;    Arm-  ^L'Fit    v.  L'Batt,   1  P.  Wms.  526. 

strong  v.  Lear,  12  Wheat.  169,  6  L.  See  Rule's  Goods,  L.  R.  4  Prob.  Div 

ed.  589.  76,  47  L.  J.  Prob.  N.  S.  32,  39  L.  T. 

ijfou-den's   Goods,  43  L.   J.  Prob.  N.  S.  123,  26  Week.  Rep.  357. 
N.  S.  27,  30  L.  T.  N.  S.  768,  22  Week. 

Rep.    711;    Coode's    Goods,    L.    R.    1  iMartin  v.   Stovall,    103   Tenn    1 

i29,^6*  °  t'  T'sMd  "^'  ^'°^'  ^'  '^^  ^^  ^-  ^-  ^-  ^^^'  ^^  ^-  ^-  2"^    ''"'^' 

•^Harris's  Good's,  L.R.  2  Prob.  &  "°**  *°  *^  ^-  ^-  ^-  1^"'  ''  Thomas  v. 

Div.  83,  39  L.  J.  Prob.  N.  S.  48,  22  L.  Morrisett,  76  Ga.  384;  Haile  v.  Bill, 

T.   N.   S.   630,    18   Week.   Rep.    901 ;  13  Mo.  613.     An  adjudication  of  the 

vU'i  'Ar:it  L^t^Pro^b.  N.-  i  ^^"*  °^  '^^  'r"" "'  ^  '"^^^^' ''- 

47,  28  L.  T.  N.  S.  368,  21  Week.  Rep.   ^°"'  ™^^  '"  *'^^  S^^^^  of  letters  of 
549.    See  Astor's  Goods,  L.  R.  1  Prob.   administration,     has     no     probative 
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in  any  state  in  whicli  the  testator  left  property,  though  not  the 
state  of  his  domicil,  is  entitled  under  the  constitutional  provi- 
sion to  full  faith  and  credit  in  other  states.^  The  constitu- 
tional provision,  however,  does  not  extend  the  effect  of  the 
probate,  vs^hether  granted  at  the  testator's  domicil  or  elsewhere, 
to  real  property  in  another  jurisdiction.  Any  effect  that  it 
may  have  with  respect  to  such  property  depends  upon  the  law 
of  the  state  in  which  the  property  is  situated.  The  effect  of  the 
probate  at  the  testator's  domicil  with  respect  to  personal  prop- 
erty actually  located  in  another  jurisdiction  is,  however,  gen- 
erally conceded,  at  least  as  a  matter  of  comity,  if  not  of  consti- 
tutional law.*  Such  concession,  however,  does  not  obviate  the 
necessity  of  ancillary  probate  in  the  jurisdiction  where  the  per- 
sonal property  is  found  in  order  to  clothe  the  executor  with  the 
requisite  authority  to  administer  the  property  in  that  jurisdic- 

force  upon   the  question   of  domicil  Emng,  5  J.  J.  Marsh.  460,  22  Am. 

in  a  contest  in  a  court  outside  the  Dec.  41 ;  Keith  v.  Keith,  97  Mo.  223, 

state,  in  proceedings  for  the  admin-  10  S.  W.  597. 

istration   of   assets   within   that   ju-  iBrock    v.    Frank,    51    Ala.    85; 

risdiction,    where    the    adjudication  Goodman  v.  Winter,  64  Ala.  410,  38 

was  made  without  any  contest  inter  Am.  Kep.   13;    Willetts's  Appeal,  50 

partes,  but  in  a,  proceeding  in  rem  Conn.  330,  340;  Knight  v.  Wheedon, 

upon   notice  by   publication   not   di-  104  Ga.  309,  30  S.  E.  794;  Nelson  v. 

rected    against    named    individuals.  Potter,  50  N.  J.  L.  324,  15  Atl.  375; 

but  warning  generally  all  persons  of  Williams  v.  Saunders,  5  Coldw.  60. 

the  proposal  to  determine  the  ques-  Olney   v.   Angell,   5  R.   I.   198,   73 

tion  of  appointing  a  legal  represent-  Am.  Dec.  62,  however,  held  that  any 

ative.     Overhy  v.  Gordon,  177  U.  S.  effect  accorded  to  the  probate  at  the 

214,  44  L.  ed.  741,  20  Sup.  Ct.  Rep.  testator's    domicil    with    respect    to 

603.  personal  property  located  in  another 

^Neweomb   v.    Newcomb,    108    Ky.  jurisdiction  was  a  matter  of  comity, 

582,   51  L.  R.  A.  419,  57   S.   W.  2;  and  was  not  compulsory  under  the 

Ives  v.  Salisbury,  56  Vt.  565.  full  faith  and  credit  provision,  upon 

sM'Cormick  v.  Sullivant,  10  the  ground  that  such  provision  only 
Wheat.  202,  6  L.  ed.  303;  Robertson  operated  to  make  the  probate  conclu- 
V.  Pickrell,  109  U.  S.  608,  27  L.  ed.  aive  with  respect  to  property  within 
1049,  3  Sup.  Ct.  Rep.  407;  Evansville  the  jurisdiction  where  it  was  grant- 
Zee  d   Cold  Storage   Co.  v.   Winsor,  ed. 

148  Ind.  682,  688,  48  N.  E.  592;  Key  So,  a   decree  of  a  court  of  Louis- 

V.    HarUm,    52    Ga.    476;    Sneed    v.  iana  appointing  an  administratrix  of 
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tion ;  ^  though  the  foreign  probate,  when  properly  authenticated, 
is  generally  regarded  as  a  sufficient  foundation  for  the  ancillary 
probate,  without  inquiry  into  the  validity  of  the  will  or  the  suf- 
ficiency of  the  proofs  upon  which  the  original  probate  was 
granted.  Most  of  the  states  have  adopted  statutes  which  give 
effect  to  the  foreign  probate  when  the  record  thereof  is  duly 
authenticated,  even  with  respect  to  real  property.  But  while 
such  a  statute  makes  the  foreign  probate  conclusive  as  to  the 
matters  adjudicated  thereby,  it  does  not,  unless  it  is  so  provided 
or  clearly  implied,  change  the  rule  that  a  will  of  real  property 
must  be  executed  in  the  manner  required  by  the  lex  rei  sitm. 
And  it  is  therefore  essential  to  the  effect  of  the  probate  upon  the 
title  to  real  property  that  it  shall  appear  by  the  certified  record, 
or  in  some  other  manner,  that  the  will  was  executed  in  compli- 
ance with  the  lex  rei  sitw.^  A  mere  showing  of  compliance 
with  the  lex  domicilii  is  not  sufficient,  even  under  such  a  statute, 
80  far  as  real  property  is  concerned. 

645.  Effect  of  statutory  limit  of  probate  appeal. — The  law,  as 
originally  settled  in  Massachusetts,  was  that  if  an  administrator 
or  guardian  was  appointed  by  a  judge  of  probate,  who  had  no 
jurisdiction  througJi  the  want  of  domicil  on  the  part  of  the  de- 
ceased, the  whole  proceedings  were  void,  and  ali  titles  passing 

the  succession  of  a  deceased  person,  ^Knight  v.  Wheedon,  104  Ga.  309, 

and .  approving   an   inventory   vf hich  30  S.  E.  794 ;   Cornelison  v.  Brown- 

eovered   only   personal   property  sit-  ing,  10  B.  Mon.  425;  Nelson  v.  Pot- 

uated   in   Louisiana,   is   not   conclu-  ter,   50   N.   J.   L.   324,   15   Atl.   375; 

sivo  upon  a  court  of  Wisconsin  that  Lindley  v.  O'Reilly,  50  N.  J.  L.  036, 

the  deceased  was  domiciled  in  Louis-  1  L.  K.  A.  79,  7  Am.  St.  Rep.  802,  15 

iana,    and    does    not    preclude    that  Atl.  379;  Lockwood  v.  Lockwood,  51 

court  from  taking  jurisdiction  of  a  Hun,   337,  2  L.  R.  A.  425,  3  N.   Y. 

proceeding  to  administer  so  much  of  Supp.     887.       See     also     Blount    v. 

tlie  personal  estate  as  was  actually  Walker,  134  U.  S.  607,  33  L.  ed.  1036, 

located    in     Wisconsin.      Frame    v.  10  Sup.  Ct.  Rep.  606,  upon  the  gen- 

Thormamn,     102     Wis.     653,     79     N.  eral  proposition  that  full  faith  and 

W.   39.  credit  is  not  denied  to  a,  decree  of 

6  See  infra,  note  6.  probate  in  another  state  by  denying 
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under  the  same  null.  ^  To  correct  this,  and  to  give  stability  to 
the  law,  statutes  were  passed  in  Massachusetts  and  Maine  and 
other  states  limiting  the  time  of  appeal  from  probate  decisions. 
Under  these  statutes  it  was  held  by  the  supreme  court  of 
Maine,  in  1870,  that  when  administration  was  commenced  in 
Maine  on  the  assumption  that  the  deceased  was  domiciled  in 
tibat  state,  and  there  was  a  final  decree  of  the  probate  court  on 
the  settlement  of  the  fourth  account,  after  due  proof,  based  on 
this  assumption,  then  the  question  of  domicil  must  be  regarded 
as  conclusively  settled,  so  far  as  concerns  distribution  of  Maine 
assets,  and  that  it  was  not  competent  to  show  that  the  last  dom- 
icil of  the  deceased  was  in  another  state.  ^  But  such  statutes 
cannot  operate  extraterritorially  so  as  to  invest  internationally 
with  domicil  a  person  not  domiciled  in  the  enacting  state.  ^ 

XVIIL  Peactioe  in  trying  the  issue  as  to  validity  oe  a 

WILL. 

6451/2.  Trial  to  be  by  lex  fori. — While  the  law  of  domicil  gov- 
erns as  to  the  formalities  and  construction  of  bequests  of  mov- 
ables, this,  as  is  noticed  elsewhere,^  does  not  determine  the 
mode  of  trial,  the  admissibility  and  effect  of  evidence,  and  the 
shape  of  the  issue.  These,  as  well  as  all  other  matters  of  prac- 
tice, are  determined  by  the  law  of  the  court  of  process.^ 

the   effect    of   the   will   because   not  ^Record  v.  Howard,  58  Me.  225. 

executed  in  the  manner  prescribed  by  ^Ante,  §  77i.  ^    „  „,„ 

^   i,        J.   ,      .         I,-  1,    iu  ^Ante,  §  593:  post,  §  747. 

the  law  of  the   state   in  which  the  ^^^^^^  ^    Thomson,  3  Clark  &  P. 

foreign  probate  is  tendered.  548;    DiSora  v.   PhilUps,   10   H.   L. 

Cas.  624;  Adams  v.  Norris,  23  How. 
iHolyoke  v.  Raskins,  5  Piek.  20,    354,  16  L.  ed.  539. 
16  Am.  Dec.  372,  9  Piek.  269. 


CHAPTEE  X. 

FOREIGN  JUDGMENTS. 

I.  DiSTiNcynvE  English  Awtt  Ameeican  pbaotice. 

646.  Foreign  judgments,  to  be  binding,   must  be  internationally 

regular  and  final. 

647.  In  England,  such  judgments  are  conclusive. 

648.  So,  when  offered  by  plaintiff. 

649.  Judgment  based  on  extraterritorial  service  invalid. 

650.  Plaintiff  may  sue  on  original  cause  of  action,  and  may  waive 

judgment. 

651.  When  plaintiff  waives  judgment,  defendant  may  defend  on 

merits. 

652.  Judgment  for  defendant  in  foreign  suits  bars  domestic  suit. 

653.  In  this  country,  rulings  of  English  courts  followed. 

654.  Impeachable  for  want  of  jurisdiction  or  fraud. 
654a.  Same. 

655.  Jurisdiction  presumed  if  proceedings  are  regular. 

656.  Will  not  be  enforced  when  overriding  home  policy,  nor  when 

for  penalty. 
II.  Distinctive  practice  as  to  sister  states. 

657.  Judgment  of  sister  state  may  be  pleaded  puis  darrien  con- 

tinuance. 
657 J.  Stay  allowed  as  in  original  suit. 

658.  Such  judgment  cannot  be  disputed  collaterally. 

659.  To  judgment  of  sister  state  nul  tiel  record  is  the  proper  plea. 

660.  Want  of  jurisdiction  may  be  set  up  to  such  judgment. 

661.  In  divorce,  extraterritorial  service  in  some  states  sustained. 

662.  Fraud  a  defense  to  judgments  of  sister  states. 

III.  Probate  judgments. 

663.  Effect  of  probate  judgment. 

IV.  Judgments  in  rem. 

664.  Judgment  of  court  having  jurisdiction  over  property  every- 

where binding  as  to  such  property. 

665.  Admiralty  and  similar  judgments  in  rem  good  against  all 

the  world. 

666.  Procedure  must  be  regular  and  in  point. 

667.  Judgments  in  rem  do  not  bind  person  of  owner  unless  he  be 

a  party. 

668.  If  grossly  unjust,  pass  no  title. 
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V.  Judgments  as  to  status. 

669.  Judgments  as  to  personal  status  not  ubiquitous. 

670.  Divorce  judgments,  when  ex  parte,  do  not  bind  property. 
VI.  Distinctive  pbactice  on  the  continent  of  Europe. 

671.  Development  of  Roman  law  in  this  relation. 

672.  In  French  and  cognate  systems,  judgments  are  declared  ex- 

4cutoire  on  application  to  a  judge,  but  not  conclusive. 

673.  In  France,  execution  conditioned  on  reciprocity. 

674.  Not    necessary    that    defendant    should    have    no   effects    in 

country  of  judgment. 

675.  Judgments  for  torts  not  viewed  as  final. 

I.  Distinctive  English  and  Ameeican  pbactice. 

646.  Foreign  judgments,  to  be  binding,  must  be  internation- 
ally regular  and  final, — To  give  extraterritorial  effect  to  a  for- 
eign judgment  the  following  conditions  are  essential:  (1) 
The  court,  in  personal  actions,  must  have  jurisdiction  of  the 
person  of  the  party  sued;^  (2)  the  court,  in  real  actions,  must 

iPost,  §  652.     If  this  jurisdiction  cited  has,  however,  been  adopted  by 

vests    by    international    law    it    is  a  recent  English  decision.     Pember- 
enough,  though  in  exercismg  it  the 

court  may  transcend  its  own  rules.  "         i-        -'       ^^  .   lu  ,  v^u 

Vanguelin  v.  Bouard,  15  C.  B.  N.  S.  L.  J.  Ch.  N.  S.  281,  80  L.  T.  N.  S. 

341,  3  New  Reports,  122,  33  L.  J.  C.  369,  47  Week.  Rep.  354.     This  case 

P.  N.  S.  78,  10  Jur.  N.  S.  566,  9  L.  T.  makes   compliance  with   the  general 

N.  S.  582,  12  Week.  Rep.  128.  ^..  ,„       ^    •   .         +•       ,    , 

'  *^  principles    of    international    law,   aa 

It  is  universally  admitted  that  ju  distinguished  from  the  municipal 
risdiction,  at  least  in  an  interna-  law  of  the  state  or  country  in  wliich 
tional  sense,  over  the  subject-matter  the  judgment  was  rendered,  the  test 
and  the  person,  by  the  court  which  of  jurisdiction  for  the  purposes  of 
rendered  the  judgment  is  essential  the  recognition  of  the  judgment  in 
to  entitle  the  judgment  to  recogni-  another  state  or  country.  It  was  ac- 
tion or  to  make  it  effective,  either  cordingly  held  in  this  case  that  a 
as  prima  facie  or  conclusive  evidence,  decree  of  divorce  upon  default,  ren- 
in another  state  or  country.  This  dered  by  a  court  of  Florida,  where 
is  true  even  with  respect  to  a  judg-  both  parties  were  domiciled,  could 
ment  rendered  in  one  state  of  the  not  be  impeached  in  England  be- 
United  States  and  proffered  in  an-  cause  entered  before  the  day  on 
other,  notwithstanding  the  provision  which  the  process  served  upon  the 
of  the  Federal  Constitution  requir-  defendant  was,  by  the  law  of  Florida, 
ing  full  faith  and  credit  to  be  given  returnable.  It  was  so  held  by  Lind- 
by  each  state  to  the  judicial  proceed-  ley,  M.  R.,  even  upon  the  assumption 
ings  of  the  others.  See  post,  §  660.  that  the  irregularity  would,  by  the 
The  position  taken  in  the  case  above  Jaw    of    Florida,    render   the    decree 
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have  jurisdiction  of  the  thing  attached;^  (3)  the  parties  inter- 
ested must  have  been  duly  summoned;*  (4)  the  judgment,  if 
in  personam,  and  for  a  pecuniary  claim,  must  be  for  a  fixed 
sum;*  (5)  the  judgment  must  be  final.®     But  it  is  not  a  bar 

void  and  subject  to  collateral  attack,  lateral   attack,   but,   at  most,   could 
He    said    in    this    connection:      "It  be  set  aside, 
sounds  paradoxical  to  say  that  a  de- 
cree of  a  foreign  court  should  be  re-  '^Post,  §  664. 

garded  here   as   more   efScacious,   or  3^^^^^  g  g^g.  ^^gj^j^^j.  ^  Rehstock, 

with  more  respect  than  it  is  entitled  g   pittsb.    124;    Grafts   v.    Clark,   31 

to  in  the  country  in  which  it  was  j„^^^  77.  Wharton,  Ev.  §  796;  Hil- 

pronounced.     But  this  paradox  dis-  ^^^  ^    ^^^^^^  jgg  ^_  g    ^^^    -^^^    ^ 

appears  when  the  principles  on  which  -^    ^^    gg^  j^g^  jg  g^p    (.^.   ^^^    jgg. 

English  courts   act  in  regarding   or  p^.^^   ^^^^    ^^^     p^    ^    ^^^^^^    j42 

disregarding   foreign   judgments    are  j^    y.   90,   40  Am.   St.  Rep.   576,   36 

borne  in  mind.     .                 Where  no  >^   -g    onA 

substantial  justice,  according  to  Eng-  '^^^  j^j^'^  ^^  ^^^^^  essential  to  the 

lish    notions,    is    oflfended,    all    that  jurisdiction  in  a  proceeding  m  rem 

English  courts  look  to  is  the  finality  ^^  ^^  ^^  determined  by  the  law  of  the 

of  the  judgment  and  the  jurisdiction  ^^^^^  ^^  ^^^^^^  ^^^^  ^^^  jurisdic- 

of  the  court,   in  this  sense,   and   to  ^^^  j^  exercised    {M,mroe  v.  Doug- 

this  extent-namely,  its  competence  j„^^  ^  g^^^^    ^^    ^26,  Affirmed  in  5 

to  entertain  the  sort  of  case  which  j^   y   ^^^^^  ^^^.^^^  ^  ^^^  condition 

it  did  deal  with,  and  its  competence  ^j,^^  ^j^^  notice,  must  be  a  reasonable 

to   require  the  defendant  to  appear  ^^^      g^^  ^^^^^^  ^    ^^^^^  ^^g  ^    g_ 

before  it.     If  the  court  had  jurisdic-  ggg^  ^^  ^    ^^    ^^^  20  Sup.  Ct.  Rep. 

tion   in   this   sense   and   to   this   ex-  .,„ 
tent,  the  courts  of  this  country  never 

inquire  whether  the  jurisdiction  has  iPost,   §   647;    Henderson  v.  Hen- 

been    properly    or    improperly    exer-  derson,  6  Q.  B.  288,  13  L.  J.  Q.  B.  N. 

cised,  provided,  always,  that  no  sub-  S-  ^74,  9  Jur.  755 ;  Sadler  v.  RoUns, 

,,.,..,.                 ,.        ,     „  1   Campb.  253.     That  it  may  be  for 

stantial  injustice,  according  to  Eng-  ^^^^s,  see  Russell  v.  SmythS  Mees. 

lish   notions,   has   been    committed."  &  w.  810,  1  Dowl.  P.  C.  N.  S.  929   11 

It  may  be  said,  however,  that  it  was  L-   J-   Exch.   N.   S.   308;    though   see 

very    doubtful    whether   the    law    of  ^^J^^^J^y^  \  Professional   Life   Assur. 

u,     .-,                    J  ■     4.V                     ij  (-"■  2  C.  B.  N.  S.  211,  26  L.  J.  C.  P. 

Florida,  as  proved  in  the  case,  would  j^    g    g^i^  3  j^j.   ^r.  S.  748,  5  Week. 

render  the  judgment  absolutely  void    Rep.  878. 
and  subject  to  collateral  attack  be- 
cause  of  the   irregularity;    and   the       ^^'  liowever,  ante,  §  239c,  note. 

concurrence    of    Rigby,    L.    J.,    and        ,„.       ,  _       .        ,,„.       „„, 

IT-       1-       TI7-T1-  T     T     ■     A     J,  ^Ricardo  v.  Garcias,  14  Sim.  265, 

Vaughan  Williams,  L.  J.,  in  the  de-  jg    Clark    &  F.    380,   9   Jur.    1019; 

cision,  seems  to  have  been  upon  the  Fraycs  v.  Worms,  10  C.  B.  N.  S.  149; 

assumption    that    the    decree    would  Plummer  v.  Woodhurne,  4  Bam.  &  G. 

not,  even  by  the  law  of  Florida,  be    f\l^''X-^^-^^^-'^^--^T-'^-?.-Jl 

,     ,,,  .,        ,       ,.i,         ,     -SmttA  V.  iS'tcoZZs,  5  Bmg.  N.  C.  208,  7 

absolutely  void   and   subject  to   col-    ggott,  147,  7  Dowl.  P.  C.  282,  1  Ar- 
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to  a  suit  on  a  foreign  judgment  that  in  the  foreign  court  a 
stay  of  execution  has  been  entered;  though  the  court  will  give 
a  corresponding  stay  of  execution  on  the  defendant's  demand.® 

Whether  the  pendency  of  an  appeal  from  the  foreign  judg- 
ment is  a  stay  to  a  suit  on  such  judgment  depends  upon  whether 
such  an  appeal  is  a  stay  to  the  suit  in  the  foreign  court.  In 
France,  a  judgment  can  be  executed  under  certain  circum- 
stances during  the  pendency  of  the  appeal;  and  hence,  in  an 
English  suit  on  such  French  judgment,  stay  of  execution, 
pending  the  appeal,  has  been  refused.''  And  the  mere  fact  of 
the  pendency  of  an  appeal  in  the  foreign  court  does  not  prevent 
the  suit  being  pressed  to  judgment  in  the  domestic  court* 

How  far  lis  pendens  is  a  defense  will  be  hereafter  dis- 
cussed. * 

A  judgment  rendered  in  a  foreign  country,  or  in  a  sister 
state,  has,  of  its  own  force,  no  executory  effect  beyond  the  ju- 
risdiction in  which  it  was  rendered,  l^o  execution  can  be  is- 
sued thereon  in  another  state  or  country  without  a  new  suit  in 
that  state  or  country,  and  it  does  not  enjoy  the  right  of  prior- 
ity of  privilege  or  lien  which  it  enjoys  in  the  state  or  country 
where  rendered,  but  only  that  which  the  lex  fori  may  give  to  it 
in  its  character  as  a  foreign  judgment.^"  The  only  sense  in 
which  a  judgment  can  be  said  to  have  any  extraterritorial  effect 
is  that  it  may  be  accepted,  and,  as  between  the  states  of  the 
Union,  must  be  accepted,  as  conclusive  evidence  of  the  mat- 
ters adjudicated  thereby,  if  the  conditions  above  referred  to 

nold,  474,   8  L.  J.   C.  P.  N.   S.  92;  ^Munro  v.  Pilkington,  31  L.  J.  Q. 

BrinkUy  v.  Brinkley,  50  N.  Y.  184,  B.  N.  S.  81,  2  Best  &  S.  11,  8  Jur.  N. 

10  Am.  Rep.  460;  Munn  v.  Cook,  24  S.  557,  6  L.  T.  N.  S.  21;  Gastrique  v. 

Abb.  N.  C.  314,  8  N.  Y.  Supp.  698;  Behrens,  30  L.  J.  Q.  B.  N.  S.  163,  7 

13  Am.  &  Eng.  Ene.  Law,  p.  1002.  Jur.  N.  S.   1028,  4  L.  T.  N.  S.  52; 

^Ball  V.   Odher,   11   East,   118,   10  Foote,  Private  International  Jur.  p. 

Revised  Rep.  443.     As  to  practice  on  476.     Post,  §  657J. 

interstate    judgments,     see    post,     §  ^Post,  §§  784,  785. 
657i. 

'iAlmov,  V.  Furnival,  1  Cromp.  M.  lOGole  v.   Cunningham,  133  U.  S. 

&  R.  297,  4  Tyrw.  751,  3  L.  J.  Exeh.  107,  33  l.  ed.  538,  10  Sup.  Ct.  Rep. 

N.   S.   241.     See   Henderson  v.   Hen-  „_„ 

derson,  3  Hare,  100;  Scott  v.  Pilking-  *"*• 

ton,  2  Best  &  S.  11,  31  L.  J.  Q.  B.  N.  , 
S.  81,  8  Jur.  N.  S.  557,  6  L.  T.  N.  S. 
21. 
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have  been  complied  with.  To  give  it  any  executory  effect  in 
another  jurisdiction,  a  new  judgment  must  be  recovered  there- 
on in  the  latter  jurisdiction.  ^^  Of  course,  so  far  as  the  judg- 
ment is  self-executory,  or  has  been  executed  with  respect  to 
persons  or  property  within  the  jurisdiction  where  it  was  ren- 
dered, it  does  not  lose  its  effect  upon  the  removal  of  the  per- 
sons or  property  to  another  jurisdiction.  It  is  to  be  observed  in 
this  connection,  however,  that  it  is  sometimes  held  that  the  effect 
of  a  judgment  upon  the  status  of  a  person  is  confined  to  the 
territorial  jurisdiction  in  which  it  was  rendered,  and  that  such 
status  does  not  follow  the  person  outside  of  those  limits.  ^ ' 

647.  In  England,  such  judgments  are  conclusive. — It  is  now 

settled  in  England  that  a  judgment,  under  the  conditions  above 
stated,  is  conclusive  on  the  merits,  if  such  judgment  be  for  a 
definite  sum;^  and  this,  even  though  the  judgment  proceeded 

iiIMd.;   Weaver   v.   Gressman,   21    Rep.  407,  1  Hem.  &  M.  195,  32  L.  J. 

Neb.  675,  33  N.  W.  478.  ^Kr^'cK^^^i  W^'  ^-  ^-  ^^^'  ^  ^■ 

,,  Q  ^     I!  ooTt  t  K  RflQ  T.  N.  S.  61,  11  Week.  Rep.  418. 

12  See  ante,  %  237f ;  post,  §  669.  ^ 

Justice  Gray,  after  a  review  of  the 

^Ante,  §  646;  Bank  of  Australasia  decisions,   said   in   Hilton  v.    Guyot, 

V.  -Nias,  16  Q.  B.  717,  20  L.  J.  Q.  B.    159  U.  S.  113,  195,  40  L.  ed.  95,  119, 

II  14:^2  W^Vb'n'sIsITt  "■  fr-  ''.  ^''.  '''■  *'^*  *';  "^'^'^ 

Jur.    1154;    Scott    v.    PilUngton,    2  °'  ^^^  ™'"^'''''i  decisions  in  England, 

Best  &  S.  11,  31  L.  J.  Q.  B.  N.  S.  81,  after    much    diversity,    not    to    say 

8  Jur.  N.  S.  557,  6  L.  T.  N.  S.  21 ;  vacillation  of  opinion,  does  not  great- 

Paul  V.  Roy,  15  Beav.  433,  21  L.  J.  ly    diiler     (so    far    as    concerns    the 

S.  •  ^-J;  ^fl  i^'Z**  ^-  fnlf'^fn'  ^  ''^^'^  ^  ^l>i«h  the  English  courts 
Bing.  353,  11  J.  B.  Moore,  209,  2  Car.   ,  ,  „   ,  , 

&  P   88,  4  L.  J.  C.  P.  89;  Doglioni  v.  ^^^^   ^^""^    '=^"^<i   "P<"*   t°   consider 

Crispin,  L.  R.  1  H.  L.  301,  35  L.  J.  ^^^  subject)   from  the  conclusions  of 

Prob.  N.  S.  129,  15  L.  T.  N.  S.  44;  Chancellor     Kent    and     of     Justices 

(}odard  v.  Gray,  L.  R.  6  Q.  B.  139,  Story   and   Woodbury,   to  the   effect 

89,   19  Week.   Rep.   348;   Rwardo  v. ,     ,,         ,,  ,  .,        ,  T, 

Gardas,  12  Clark  &  P.  368,  9  Jur.  "''"*'  *^^  ^^"^^  '"^"t^  «*  "^«  =ase 
1019;  Gastrique  v.  Imrie,  L.  R.  4  H.  ^^^  °°*^'  ^^  ^  matter  of  course,  be 
L.  414,  39  L.  J.  C.  P.  N.  S.  350,  23  re-examined  anew;  but  the  defend- 
L.   T.  N.   S.   48,   19   Week.   Rep.    1 ;   ant  is  at  liberty  to  impeach  the  judg- 

nXl.fw  8S3'l.  J.  ch"N.°s:  '"^"t'n*  ""^^  ^^,.t^^"^  *^^*  "- 

168;  Simpson  v.  Fogo,  1  Johns.  &  H.  """'■*  ^^^  "°  jurisdiction  of  the  case, 
18,  29  L.  J.  Ch.  N.  S.  657,  6  Jur.  N.  °^  °'  ^'^^  defendant,  but  also  by 
S.  949,  2  L.  T.  N.   S.  594,  8  Week,   allowing    that    it    was    procured    by 
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on  a  mistaken  notion  of  English  law.*  This  result,  however, 
was  not  reached  without  hesitation ;  and  at  one  time  there  was 
an  inclination  to  hold  that  a  foreign  judgment  is  not  to  he 
treated  as  constituting  a  record  debt,  but  only  as  evidence  of  a 
simple  contract  debt.^  But  it  was  finally  decided  by  the 
House  of  Lords,  ^  and  by  the  Judicial  Committee  of  the  Privy 
Council,^  that  the  home  tribunal  cannot  act  as  a  court  of  ap- 
peal from  the  foreign  tribunal;  i.  e.,  a  foreign  judgment  can- 
not be  impeached  as  being  erroneous  on  the  merits,  or  as 
founded  on  a  mistake  either  of  law  or  fact.  It  has,  however, 
been  intimated  by  Lord  Hatherley  that  if  a  foreign  court,  in 
deciding  a  case  whose  proper  seat  is  in  England,  should  refuse, 
in  violation  of  international  law,  to  apply  the  English  law  by 

fraud,  or  was  founded  on  clear  mis-  Revised  Rep.  443 ;  Plummer  v.  Wood- 
take  or  irregularity,  or  was  bad  by  burne,  4  Barn.  &  C.  625,  7  Dowl.  & 
.,       ,  ,  ^,         /  X,         -4.  R.  25,  4  L.  J.  K.  B.  6;  Smiife  V.  me- 

the  law  of  the  place  where  it  was   ^^^^  .  ^j^^  j^    ^    g^g^  ^  g^^^^.^  j^^^ 

rendered.  7  Dowl.  P.  0.  282,  8  L.  J.  C.  P.  N. 

iGodurd  v.  Gray,  L.  E.  6  Q.  B.  139,  S.    92.     See  article   in  London  Law 

40  L.  J.  Q.  B.  N.  S.  62,  42  L.  T.  N.  S.  Times,  June  2,  1877,  p.  75. 

89,  19  Week.  Rep.  348.  Mr.  Westlake   (1880),  §  309,  afte]- 

A   colonial   judgment   against   the  reviewing    the    cases,     says:      "The 

colonial   administrator  of  a  deceased  judgment   of   an   ordinary   European 

person  has  been  held  not  evidence  of  or   American   state   cannot  be  ques- 

the  debt  against  an  Irish  administra-  tioned  in  England  for  error  in  fact 

tor    of    the    same    estate.     Tighe    v.  or  in  law." 
Tighe,  Ir.  Rep.  11  Eq.  203.     See  ante, 

§§  628  et  seq.  Justice  Gray,  after  reviewing  the 

earlier  English  authorities,  said,  in 
The  majority  opinion  in  Hilton  v.   ^^j^^^  ^    ^^^^^^  jgg  ^    g    j^g^  jg^ 

Guyot,  159  U.  S.  113,  199,  40  L.  ed.  ^^  L.  ed.  95,  116,  16  Sup.  Ct.  Rep. 
95,  120,  16  Sup.  Ct.  Rep.  139,  after  jgg^  ^j^^^,  at  the  time  of  the  sep- 
reviewing  the  English  decisions  upon  ^^.^^j^^  ^j  ^j^j^  ^^^^^^  ^^^^  ^^^_ 
the  point,  says  that  the  result  of  ^^^^^  ^^^  ^^^^^^^  ^.^j^  ^^^  ^^jj^  ^g, 
such  decisions  is  that  a  foreign  judg-  tablished  that  foreign  judgments  in 
ment  in  personam  may  be  impeached  pe„o„„„  .^^re  prima  facie  evidence 
for  a  manifest  and- wilful  disregard  ^^^^^  ^^^  ^^^  conclusive  of  the 
of  the  law  of  England.  ^^^j^^    ^j    ^.j^^    controversy   between 

It  was  held  in  Lamg  v.  Holbrook,  ^j^^         ygg, 
Crabbe,  179,  Fed.  Cas.  No.  8,057,  that 

a  court  of  the  United  States  was  iCastrique  v.  Imrie,  L.  R.  4  H.  L. 
not  concluded  by  a  decision  of  a  for-  415,  39  L.  J.  C.  P.  N.  S.  350,  23  L.  T. 
eign  court,  not  of  admiralty,  which,  N.  S.  48,  19  Week.  Rep.  1.  See  7m- 
.,         ,  i        ji      1.       J  ii,      rie  v.   Oastnque,  8  C.  B.  N.  S.  405, 

though  professedly  based  upon  the  Overruling  cLtrique  v.  Imrie.  And 
law  of  the  United  States,  incorrect-  gee  fully  cases  cited  in  Wharton,  Ev. 
ly  applied  that  law.  i  803. 

^Messina  v.  Petrococchino,  L.  R.  4 
V.   Odher,   H   East,   124,   10    P.  C.  150,  41  L.  J.  P.  C.  N.  S.  27,  20 
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which  the  case  is  properly  bound,  the  judgment  will  be  im- 
peachable in  England.® 

648.  So,  when  offered  by  plaintiff. — Such  being  the  rule  now 
finally  adopted  in  England,  it  follows  that  in  that  country  a 
foreign  judgment,  when  offered  for  the  plaintiff  as  the  basis  for 
a  suit,  cannot  be  contested  by  the  defendant,  supposing  that  the 
court  of  the  original  judgment  had  jurisdiction,  the  judgment 
was  for  a  fixed  smn,  and,  as  will  presently  be  seen,  the  defend- 
ant had  been  duly  summoned.  ^ 


Week.  Rep.  451,  26  L.  T.  N.  S.  561; 
Godard  v.  Gray,  L.  R.  6  Q.  B.  139- 
150,  40  L.  J.  Q.  B.  N.  S.  62,  24  L.  T. 
N.  S.  89,  19  Week.  Rep.  348;  Ochsen- 
hein  v.  Papelier,  L.  E.  8  Ch.  695,  701, 
42  L.  J.  Ch.  N.  S.  861,  28  L.  T.  N.  S. 
459,  21  Week.  Rep.  516. 

6See  Simpson  v.  Fogo,  1  Johns.  & 
H.  18,  29  L.  J.  Ch.  N.  S.  657,  6  Jur. 
N.  S.  949,  2  L.  T.  N.  S.  594,  8  Week. 
Rep.  407;  Powell,  Ev.  4th  ed.  129. 
Of.  Meyer  v.  Balli,  L.  R.  1  C.  P.  Div. 
359,  45  L.  J.  C.  P.  N.  S.  741,  35  L.  T. 
N.  S.  838,  24  Week.  Rep.  963,  3  Asp. 
Mar.  L.  Cas.  324. 

But  in  Gastrique  v.  Imrie,  L.  R.  4 
H.  L.  414,  39  L.  J.  C.  P.  N.  S.  350, 
23  L.  T.  N.  S.  48,  19  Week.  Rep.  1, 
it  was  said:  "Assuming  that  there 
was  a  mistake  of  the  law,  still  this 
error  will  not  render  the  French 
.judgrjient  void  in  this  country.  Even 
if  evidence  had  heen  oflFered  to  the 
French  courts  of  the  English  law  ap- 
plicable to  the  case,  and  they  had 
honestly  come  to  an  erroneous  con- 
clusion upon  the  subject,  their  judg- 
ment could  not  be  impeached  in  our 
courts." 

12  Smith,  Lead.  Cas.  686.  As  to 
decrees  of  foreign  courts  in  equity, 
see  Henderson  v.  Henderson,  6  Q.  B. 
297,  13  L.  J.  Q.  B.  N.  S.  274,  9  Jur. 
755 ;  Houlditch  v.  Donegal,  8  Bligh, 
N.  R.  301,  2  Clark  &  F.  470,  Lloyd  & 
O.  82. 

Mr.  Taylor  (§1553)  thus  marshals 
the  English  authorities  on  this  con- 
troversy: It  has  several  times  been 
held  by  the  court  of  the  queen's 
bench  {Henderson  v.  Henderson,  6  Q. 
B.  288,  298,  299,  13  L.  J.  Q.  B.  N.  S. 
274,  9  Jur.  755;  Ferguson  v.  Mahon, 
11  Ad.  &  El.  179,  183,  3  Perry  &  D. 
!43;  Bank  of  Australasia  v.  Nias,  16 


Q.  B.  717,  20  L.  J.  Q.  B.  N.  S.  284; 
Munroe  v.  Pilkington,  31  L.  J.  Q.  B. 
N.  S.  81,  2  Best  &  S.  11,  8  Jur.  N.  S. 
557,  6  L.  T.  N.  S.  21),  once  by  the 
court  of  common  pleas  ( Vanquelin  v. 
Bouard,  15  C.  B.  N.  S.  341,  33  L.  J. 
C.  P.  N.  S.  78,  3  New  Reports,  122, 
10  Jur.  N.  S.  566,  9  L.  T.  N.  S.  582, 
12  Week.  Rep.  128),  and  once  by  the 
court  of  exchequer  [De  Gosse  Bris- 
sac  v.  Rathlone,  6  Hurlst.  &  N.  301, 
30  L.  J.  Exch.  N.  S.  238),  that  no  in- 
quiry can  be  instituted  into  the  mer- 
its of  the  original  action,  or  the  pro- 
priety of  the  decision,  and  that  the 
defendant  is  not  at  liberty  to  raise 
any  objection  which  would  have  con- 
stituted a  defense  in  the  foreign 
court,  and  which,  consequently, 
should  there  have  been  pleaded  and 
finally  disposed  of.  See  Gold  v. 
Ganham,  cited  in  note  to  Kennedy  v. 
Gassillis,  2  Swanst.  325;  Tarleton  v. 
Tarleton,  4  Maule  &  S.  22;  Martin  v. 
Nicholls,  3  Sim.  458;  Becquet  v.  Mac- 
Garthy,  2  Barn.  &  Ad.  954.  On  the 
other  hand.  Lord  Hardwicke  (Is- 
quierdo  v.  Forbes,  cited  by  Lord 
Mansfield  in  1  Dougl.  K.  B.  6),  Lord 
Mansfield  {Walker  v.  Witter,  1 
Dougl.  K.  B.  1),  Chief  Baron  Eyre 
(Phillips  v.  Hunter,  2  H.  Bl.  410,  2 
Revised  Rep.  353),  Mr.  Justice  Bul- 
ler  {Galbraith  v.  Neville,  1  Dougl. 
6  note;  Messin  v.  Massareene,  4  T. 
R.  493),  Mr.  Justice  Bayley  {Tarle- 
ton V.  Tarleton,  4  Maule  &  S.  23), 
and  especially  Lord  Brougham 
{Houlditch  V.  Donegal,  8  Bligh  N 
R.  301,  337-342,  2  Clark  &  F.  470^ 
477-479;  Don  v.  Lippman,  5  Clark  & 
F.  1,  20-22),  have  argued  that  such 
judgments  are  only  prima  facie 
proof  of  the  facts  they  aver. 
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649.  Judgment  based  on  extraterritorial  service  invalid. — A 

personal  judgment  based  solely  on  extraterritorial  service,  the 
defendant  not  being  domiciled  within  the  jurisdiction,  is  to  be 
regarded,  as  has  been  already  incidentally  noticed,  as  interna- 
tionally invalid.^  One  state  cannot  in  this  way  obtain  juris- 
diction of  a  person  domiciled  in  another  state.  And  the 
averment  in  the  original  record  of  service  may  be  impeached 
and  explained  by  parol  in  the  domestic  court.  ^ 

1  The  rule  of  the  text  is  supported  Meyer  v.  RalU,  L.  R.  1  C.  P.  Div.  358, 

by     numerous     authorities,     and     is  45  L.  J.  C.  P.  N.  S.  741,  35  L.  T.  N. 

practically    undisputed.      See    Biaa.  Lr'.l'.'Cat.  3^4^ Z)'S  TkL^l, 

Gurdyal   Smgh  v.   Fandkote    [1894]  n  hq^    igS,  13  L.  ed.  648;   Ghrist- 

A.  C.  670,  11  Reports,  340.     It  ap-  mas  v.  Russell,  5  Wall.  291,  18  L.  ed. 

plies  to  iudgments  rendered  in  sister  475;   Bischoff  v.   Wethered,  9  VS^all. 

,   ,  n         1.     ■   A  4.  812,  19  L.  ed.  829;    Cooper  v.  Rey- 

states,  as  well  as  to  judgments  ren-  ^^^^^^   ^^  ^^jj    g^^^  ^g  ^    ^^    ggf. 

dered  in  foreign  countries.     30  Oen-  Thompson  v.  Whitman,  18  Wall.  457, 

tury    Digest,     title    Judgments,     §§  21   L.   ed.   897;   Knowles  v.  Logans- 

1458,  1459.    Indeed,  as  shown  in  note  Port   Gaslight  &  Coke  Go.  19  Wall. 

'  .  D        J  r  .  58,   22  L.   ed.  70;   Pennoyer  v.  Neff, 

to    Ptnney    v.    Promdence    Loan    d  ^^'^j   ^_  ^j^^  ,4  L.  ed.  565;  MeYicker 

Invest.  Co.  50  L.  R.  A.  577,  a  judg-  y.  Beedy,  31   Me.  314,  50  Am.  Dec. 

ment  m  personam  against  a  nonresi-  666;    Whittier  v.   Wendell,  7  N.  H. 

dent    upon    constructive    service,    or  257 ;  Price  v.  fficfcofc,  39  Vt.  292 ;  Bo- 

,  .  ...       .....  durtha  v.  Goodrich,  3  Gray,  508,  6 

personal  service  outside  of  the  juris-  q^.^^^  323 ;   Carleton  v.  Biekford,  13 

diction,  does  not  constitute  due  proc-  Gray,  591,  74  Am.  Dec.  652;   Mowry 

ess  of  law,  and  is  therefore  invalid  v.    Chase,    100    Mass.    79;    Sears   v. 

even   in   the    state    where    rendered,  Oacey,  122  Mass.  388;  Wood  v.  Wai- 

,     ^,         ^  ^    .  .,,    ,      i.i  kmson,    17    Conn.   500,   44   Am.   Dec. 

though    the    statutes    of    that    state  gg.^.  prothingham  v.  Barnes,  9  R.  1. 

may  purport  to  authorize  such  mode  474;    gh-aver  v.   Brainard,   29  Barb, 

of    service.      It    is    otherwise,    how-  25;   Brown  v.  Nichols,  42  N.  Y.  26; 

ever,  when  the  defendant  is  a  resi-  ^^^T"   ^.f^f '^T;  f  R^^  J  7fi  N 

'                           .        ,  .  ,    i,      .    J  Am.  Rep.  299;  People  v.  Baker,  7b  JN. 

dent  of  the  state  m  which  the  judg-  y.  78,  32  Am.  Rep.  274;  Kuehling  v. 

ment     is     rendered,     though     absent  Leherman.  2  W.  N.  C.  616;  Keber  v. 

therefrom    at   the   time.      See    same  Wright,  68  Pa.  471 ;  Scott  v.  yoUe, 

.            ^„,  72  Pa.   115,  13  Am.  Rep.  603;   Noble 

note,  p.  dao.  ^    Thompson  Oil  Co.  79  Pa.  354,  21 

Am.  Rep.  66;  Rebstock  v.  Rebstock, 

^Ferguson  v.  Mahon,  11  Ad.  &  El.  2    Pittsb.    124 ;    Arndt   v.    Arndt.    15 

179,  3  Perry  &  D.  143;  Don  v.  Lipp-  Ohio.  33;  Zepp  v.  flager,  70  111.  223; 

mann,    5    Clark    &    F.    1;    Cavan    v.  Grafts  v.  Clark,  31   Iowa,  77;   Outh- 

Steicart,    1    Starkie,   525;    Houlditch  wite  v.  Porter,  13  Mich.  533;   Tyler 

V.   Donegal,   8   Bligh,   N.   R.   338,   2  v.   Peatt,   30  Mich.   63;    UcBwan  v. 

Clark  &  F.  470;  Yallee  v.  Dumergue,  Zimmer,  38  Mich.   765,  31  Am.  Rep. 

4  Exeh.  290;   Re  Brook,  16  C.  B.  N.  332:  .rones  v.  Spencer.  15  Wis.  583; 

S.   403;    Copin  v.   Adamson,  L.  R.   9  WiUiatus  v.  Preston,  3  J.  J.  Marsh. 

Exch.  345,  43  L.  J.  Exch.  N.  S.  161,  600,   20   Am.   Dec.    179;    Davidson  v. 

31    L.   T.   N.   S.  242.   22   Week.   Rep.  Sharpe,   28   N.    C.    (6   Ired.   L.)    14; 

858;    Schibsby  v.   Westenholz,  L.   R.  Miller    v.    Miller,    1    Bail.    L.    242; 

6  Q.  B.  155,  40  L.  J.  Q.  B.  N.  S.  73,  Ponce    v.    Underwood,    55    Ga.    601; 

24  L.  T.  N.  S.  93,  19  Week.  Rep.  587;  Winston  v.  Taylor,  28  Mo.  82,  75  Am. 
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Even  an  extraterritorial  acceptance  of  service  has  been  held 
not  to  be  a  sufficient  basis  of  a  judgment.* 


Dec.  112;  Barlow  v.  Steel,  65  Mo. 
611.  See  contra,  Field  v.  Oibis,  1 
Pet.  C.  C.  155,  Fed.  Cas.  No.  4,766; 
Roberts  v.  Caldwell,  5  Dana,  512. 
That  such  is  the  rule  as  to  judg- 
ments of  sister  states,  see  post,  §§ 
653,  660  et  seg.  The  question  in  its 
relations  to  practice  is  discussed 
post,  §  715.  That  a  service  on  a  resi- 
dent partner  will  not  bind  a  nonresi- 
dent unless  partnership  be  proved, 
see  Frinh  v.  Sly,  4  Wis.  310. 

It  is  a  well-established  rule,  even 
with  respect  to  judgments  of  sister 
states,  that  the  record  is  not  con- 
clusive as  to  the  jurisdictional  facts, 
and  may  be  impeached  by  the  courts 
of  the  state  in  which  the  judgment 
is  sought  to  be  introduced.  See  ante, 
§  230a,  for  a  specific  application  of 
this  rule  to  decrees  of  divorce  ren- 
dered in  sister  states. 

sPemover  v.  Nejf,  95  U.  S.  714,  24 
L.  ed.  565;  Scott  v.  Noble,  72  Pa. 
115,  13  Am.  Rep.  603.  See  contra, 
Copin  V.  Adamson,  L.  R.  1  Bxch. 
Div.  17,  45  L.  J.  Exch.  N.  S.  15,  33 
L.  T.  N.  S.  560,  24  Week.  Rep.  85,  Af- 
firming L.  R.  9  Exch.  345,  43  L.  J. 
Exch.  N.  S.  161,  31  L.  T.  N.  S.  242, 
22  Week.  Rep.  658. 

In  Meyer  v.  Ralli,  L.  R.  1  C.  P. 
Div.  369.  45  L.  J.  C.  P.  N.  S.  741,  35 
L.  T.  N.  S.  838,  24  Week.  Rep.  963,  3 
Asp.  Mar.  L.  Cas.  324,  the  principle 
of  Schibsby  v.  Westenholtg,  L.  R.  6 
Q.  B.  155,  40  L.  J.  Q.  B.  N.  S.  73.  24 
L.  T.  N.  S.  93,  19  Week.  Rep.  587, 
that  the  obligation  of  a  foreign  judg- 
ment rested  on  duty,  such  judgment 
being  obligatory  only  on  subjects  of 
the  state,  was  reaffirmed.  This,  and 
not  comity,  is  the  only  ground  on 
which  the  validity  of  a  foreign  judg- 
ment can  be  rested.  Did  the  court 
entering  judgment  have  jurisdiction 
over  the  person  or  over  the  thing  as 
to  which  the  judgment  was  entered? 
If  the  person  was  a  domiciled  subject 
of  the  state  from  which  the  judg- 
ment proceeds,  or  if  he  was  in  the 


state  at  the  time  of  the  service  of  the 
writ,  and  was  duly  served,  or  duly- 
entered  an  appearance,  then  there  is 
jurisdiction;  otherwise  there  is  no 
jurisdiction,  nor  is  there  jurisdiction 
as  to  a  proceeding  in  rem,  when  the 
thing  attached  was  not  at  the  time 
within  the  state  in  which  the  writ 
was  issued. 

In  Rousillon  v.  Rousillon,  L.  R.  14 
Ch.  Div.  351,  49  L.  J.  Ch.  N.  S.  338, 
42  L.  T.  N.  S.  679,  28  Week.  Rep. 
623,  44  J.  P.  663,  where  the  defend- 
ant possessed  no  property  in  France, 
the  country  of  the  contract  and  of 
judgment,  and  was  not  personally 
notified.  Fry,  J.,  refused  to  sustain 
a  suit  on  the  judgment,  and  said  that 
it  was  a  "very  material  circum- 
stance" that  the  contract,  though  en- 
tered into  in  France,  "was  evidently 
intended  to  be  performed  in  Eng- 
land." See  comments  in  Westlake 
(1880),  §  303. 

A  plea  to  the  jurisdiction,  in  order 
to  be  good,  must  aver  that  tbe  de- 
fendant was  not  a  subject  of  the  for- 
eign state,  or  resident,  or  even  pres- 
ent in  it,  at  the  time  when  the  pro- 
ceedings were  instituted,  so  that  he 
could  not  be  bound,  by  reason  of  al- 
legiance, or  domicil,  or  temporary 
presence,  by  the  decision  of  the 
courts.  General  Steam  Nav.  Go.  v. 
Guillou,  11  Mees.  &  W.  894,  13  L.  J. 
Exch.  N.  S.  168;  Goican  v.  Braid- 
u-ood.  1  Mann.  &  G.  892,  893,  2  Scott, 
N.  R.  138,  9  Dowl.  P.  C.  27,  10  L.  J. 
C.  P.  N.  S.  42,  per  Tindal,  Ch.  J.; 
Russell  V,  Smyth,  9  Mees.  &  W.  810, 
1  Dowl.  P.  C.  N.  S.  929,  11  L.  J. 
Exch.  N.  S.  308;  Reynolds  v.  Fenton, 
3  C.  B.  187,  16  L.  J.  C.  P.  N.  S.  15, 
10  Jur.  668.  If  true,  it  may  be  in 
addition  averred  that  the  defendant 
had  no  notice  of  the  suit.  Gowan  v. 
Braidioood,  1  Mann.  &  G.  893,  2 
Scott,  N.  R.  138,  9  Dowl.  P.  C.  27,  10 
L.  J.  C.  P.  N.  S.  42.  See  Douglas  v. 
Forrest,  4  Ring.  686,  701-703,  1 
Moore  &  P.  663,  6  L.  J.  C.  P.  157,  29 
Revised  Rep.  695. 

An  article  on  this  topic  will  be 
found  in  the  London  Law  Magazine 
for  November,  i860. 


1402 


FOREIGN  JUDGMENTS. 


[Chap.  X. 


650.  Plaintiff  may  sue  on  original  cause  of  action,  and  may 
waive  judgment. — Should  a  plaintiff,  who  has  obtained  a  judg- 
ment in  a  foreign  court,  sue  the  same  defendant  in  an  English 
court  on  the  original  cause  of  action,  saying  nothing  about  the 
judgment,  the  defendant  cannot  set  up  the  foreign  judgment, 
if  unsatisfied,  as  a  bar.  ^  The  plaintiff,  such  is  the  reason 
given,  has  no  higher  remedy  in  consequence  of  the  foreign 
judgment,  and  he  cannot  issue  immediate  execution  upon  it, 
but  can  only  enforce  it  by  bringing  a  fresh  action.  ^  It  is,  how- 
ever, plain  that  if  the  foreign  judgment  has  been  satisfied,  this 
will  bar  the  suit*  As  we  will  see,  however,  hereafter,  an  un- 
satisfied judgment  of  a  sister  state  for  the  plaintiff  bars  a  suit 
on  the  original  demand.* 

651.  When  plaintiff  waives  judgment,  defendant  may  defend 
on  merits. — Although  at  one  time  there  were  intimations  to  the 
contrary,^  it  is  now  settled  that  when  the  plaintiff  thus  waives 


iSee,  as  to  merger,  post,  §  651; 
and  to  judgments  of  sister  states, 
post,  §  658. 

The  rule  that  a  judgment  ren- 
dered in  a  foreign  country,  as  dis- 
tinguished from  a  judgment  rendered 
in  a  sister  state,  does  not  merge 
the  cause  of  action  upon  which  it 
was  founded,  is  established  in  the 
United  States,  and  is  applied  even 
by  courts  that  concede  that  the  judg- 
ment, when  the  foundation  of  the 
new  action,  is  conclusive  upon  the 
merits  of  the  original  cause  of  ac- 
tion. It  follows  that  the  foreign 
judgment  not  satisfied  cannot  be 
pleaded  in  bar  of  a  subsequent 
action  founded  upon  the  original 
cause  of  action.  Lyman  v.  Broion, 
2  Curt.  C.  C.  559,  Fed.  Cas.  No. 
8,627;  New  York,  L.  E.  &  W.  U. 
Go.  v.  McHenry,  21  Blatchf.  400,  17 
Fed.  414;  Wood  v.  Gamble,  11  Cush. 
8,  59  Am.  Dec.  135;  Hays  v.  Cage,  2 
Tex.  501 ;  Eastern  Township  Bank  v. 
Beebe,  53  Vt.  177,  38  Am.  Rep.  665. 
The  rule  is  the  same  in  Canada. 
Trevelyan  v.  Myers,  26  Ont.  Rep.  430. 

But  it  has  been  held  otherwise  un- 


der the  Louisiana  Code.     See  Jones 
V.  Jamison,  15  La.  Ann.  35. 

2See  post,  §  655;  Maule  v.  Murray, 
7  T.  R.  470;  Hall  v.  Odber,  11  East, 
118,  10  Revised  Rep.  443;  Bank  of 
Australasia  v.  Harding,  9  C.  B.  661, 
19  L.  J.  C.  P.  N.  S.  345,  14  Jur.  1094; 
Bank  of  Australasia  v.  Nias,  16  Q.  B. 
717,  20  L.  J.  Q.  B.  N.  S.  284;  Smith 
v.  Sicolls,  5  Bing.  N.  C.  208,  220,  221, 
7  Scott,  147,  7  Dowl.  P.  C.  282,  8  L. 
J.  C.  P.  N.  S.  92 ;  Wilson  v.  Dunsany, 
18  Beav.  293,  2  Eq.  Rep.  706,  23  L.  J. 
Ch.  N.  S.  492,  18  Jur.  762,  2  Week. 
Rep.  288.  See  United  States  v. 
Dewey,  6  Biss.  501,  Fed.  Cas.  No.  14,- 
956;  Middlesex  Bank  v.  Butman,  29 
Me.  19;  McVicker  v.  Beedy,  31  Me. 
314,  50  Am.  Dec.  666. 

^Barber  v.  Lamb,  29  L.  J.  C.  P.  N. 
S.  234,  8  C.  B.  N.  S.  95,  6  Jur.  N.  S. 
981,  8  Week.  Rep.  461. 

This  is  true  even  if  the  judgment 
be  for  a  less  amount  than  plaintiff 
would  have  been  entitled  to  by  the 
law  of  the  forum.  Taylor  v.  Bollard 
(1902)  1  K.  B.  676,  71  L.  J.  K.  B.  N. 
S.  278,  86  L.  T.  N.  S.  228,  50  Week. 
Rep.  558. 

*Post,  §  659;  Henderson  v.  Stam- 
ford. 105  Mass.  504,  7  Am.  Rep.  551. 

iRicardo  v.  Garcias,  12  Clark  &  F. 
368,  9  Jur.  1019;  McGilvray  v. 
Avery,  30  Vt.  538. 
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the  judgment,  the  defendant,  notwithstanding  the  subsequent 
production  of  the  judgment,  may  dispute  the  plaintiff's  de- 
mand; for  it  may  well  be  contended  that,  by  this  mode  of  de- 
claring, the  plaintiff  has  himself  courted  a  reinvestigation  of 
the  merits.^  The  satisfaction  of  the  foreign  judgment,  of 
course,  bars  the  claim.* 

653.  Judgment  for  defendant  in  foreign  suits  bars  domestic 
suit. — If,  to  a  suit  on  an  ordinary  cause  of  action,  the  defend- 
ant adduces  a  foreign  judgment,  on  the  same  cause  of  action, 
in  his  favor,  this,  if  properly  pleaded,  will  bar  the  suit.-'  In 
such  case,  however,  although  the  plea,  in  England,  need  no 
longer  set  forth  the  proceedings  and  judgment  at  length,^  nor 
contain,  as  formerly  was  the  case,*  any  formal  commencement 
or  conclusion;  yet,  if  it  contain  no  averment  that  the  plaintiff 
was,  at  the  commencement  of  the  foreign  suit,  subject  to  the 
jurisdiction  of  a  foreign  country  by  reason  of  allegiance,  domi- 
cil,  or  temporary  presence,*  or  that  the  foreign  court  had  juris- 
diction over  the  subject-matter  of  the  suit,  or  that  by  the  law  of 
the  foreign  country  the  judgment  recovered  was  final  and  con- 
clusive, so  as  to  be  an  absolute  bar  to  a  fresh  action,®  or  that 
the  matters  in  issue  in  the  foreign  court  were  identical  with 
those  sought  to  be  put  in  issue  in  the  present  suit,** — in  any  of 
these  cases  the  plea  will  be  exposed  to  the  risk  of  being  held 
bad  on  demurrer. ''  On  the  other  hand,  if  the  defendant,  instead 

22  Smith,  Lead.  Cas.  683,  and  eases   53  Me.  346 ;   Wernse  v.  McPike,  100 
cited  to  cmte,  §  650.  Mo.  476,  13  S.  W.  809. 

The  production  of  a  judgment  of  So,    if    the    defendant's  set-off  be 

a  sister  state  would  absolutely  bar  rejected  upon  the  merits,  he  cannot 

the   further   prosecution    of   the   ac-  afterwards  maintain  an  action  there- 

tion  upon  the  original  cause  of  ac-  on  in  anotlier  state.     Green  v.  San- 

tion,  since  such  a  judgment,  unlike  born,  150  Mass.  454,  23  N.  E.  224. 
a    judgment    of    a    foreign    country, 

merges  the  original  cause  of  action.  ^Ricardo  v.  Garcias,  12  Clark  &  F. 

c            J.    g  r;;,  368,  9  Jur.  1019. 

bee  post,  s  00^  iGeneral  Steam  Nav.  Go.  v.  Guil- 

lou,  11  Mees.  &  W.  877,  894,  13  L.  J. 

^Barber  v.  Lamb,  8  C.  B.  N.  S.  95,  Exch.  N.  S.  168. 

29  L.  J.  C.  P.  N.  S.  234,  6  Jur.  N.  S.  spiunitner  v.  Woodburne,  4  Barn 

981,  8  Week.  Rep.  461.  &  C.  625,  7  Dowl.  &  R.  25,  4  L.  J.  K. 

iPlnlhps  V.  Hunter,  2  H.  Bl.  410,  b.  6;  Frayes  v.  Worm^,  10  C.  B.  N 

2  Revised  Rep.  353,  per  Eyre,  Ch.  J. ;  g.  149. 

Plummer  v.   Woodburne,  4  Barn.  &  cRicardo  v.  Garoias,  12  Clark  &  F 

G.  625,  6  Dowl.  &  R.  25,  4  L.  J.  K.  B.  368,  9  Jur.  1019. 

6;  Ricardo  v.  Garoias,  12  Clark  &  P.  TTaylor   Ev   §  1548 
368,  9  Jur.  1019;  Sweet  v.  Braohley, 
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of  pleading  the  judgment,  contents  himself  with  putting  it  in 
evidence,  it  is  subject  to  the  contingencies  to  which,  according 
to  local  practice,  a  domestic  judgment,  when  not  pleaded,  is 
subject*  And  if  there  was  no  jurisdiction,  or  the  judgment 
was  fraudulent,  it  is  no  bar.®  'Sot  does  a  technical  foreign 
refusal  of  relief  on  special  grounds  bar  a  domestic  suit  for  re- 
lief on  other  grounds.  ■^ "  It  is  open  to  the  plaintiff  in  replica- 
tion to  show  that  the  claims  pressed  in  the  domestic  suit  were 
not  included  in  the  foreign  suit  whose  judgment  is  pleaded  in 
bar.i^ 

653.  In  this  country,  rulings  of  English  courts  followed. — The 
earlier  rulings  in  the  United  States,  following  the  earlier  Eng- 
lish rulings,  were  that  a  foreign  judgment  is  only  prima  facie 
evidence  of  the  debt  it  represents,  being  likened  in  this  respect 
to  a  bond.^  But  the  better  view  now  is  that  a  foreign  judg- 
ment, supposing  it  to  possess  the  requisites  of-  international  va- 
lidity above  stated,  is  to  be  regarded  in  our  courts,  as  it  is  now 
in  England,  as  conclusive  on  the  merits  of  the  defendant's  in- 
debtedness to  the  plaintiff.^     And  there  is  strong  reason  for 

sSee  Wharton,  Ev.  §  765.  ett   v.    Clark,   3   Harr.    (Del.)    517; 

^Henderson  v.  Henderson,  3  Hare,  Williams  v.  Preston,  3  J.  J.  Marsh. 

117.     Post,  §  662.  600,   20   Am.   Dee.    179;    Garland  v. 

locallamder  v.  Dittrich,   4  Mann.  Tucker.  1   Bibb,  361;    Clark  v.  Par- 

&  G.  68,  4  Scott,  N.  B,.  682,  1  Dowl.  sons.  Rice,  L.  16;  Bimeler  v.  Dawson, 

P.  C.  N.  S.  730;  Hunter  v.  Stewart,  5   111.    536,    39    Am.    Dec.    430.     See 

31  L.  J.  Ch.  N.  S.  346,  8  Jur.  N.  S.  Burnham  v.  Webster,  1  Woodb.  &  M. 

317,  10  Week.  Rep.  176.     [Brand  v.  172,  Fed.  Gas.  No.  2,179. 

Brand,  25  Ky.  L.  Rep.  987,  63  L.  R.  .              ,,                           j.        i.,,     ■ 

A.  206,  76  S.  W.  868  ]     Post,  §  666.  -*-™°"g   ^^^   ™0'"«   'recent   authon- 

iiBurnham  v.  Webster,  1  Woodb.  ties   that   support   the  statement  of 

&  M.  172,  Fed.  Gas.  No.  2,179.  the  text  are  Hilton  v.  Cuj/ot,  159  U. 

iLazier  r.  Westcott,  26  N.  Y.  146,  g   jjg^  205,  40  L.  ed.  95,  123,  16  Sup. 

??  '^'"•o^'-,^''«A9  ^M  ^Z'T^Z'   Ct.  Rep.   139;   Bitehie  v.  MeMullen, 
Banks,  2  Barb.  602;  McEwan  v.  Ztm-  ^  '  ' 

mer,  38  Mich.  765,  31  Am.  Rep.  332.  159  U.  S.  235,  40  L.  ed.  133,  16  Sup. 
Ante,  §  647.  Ct.  Rep.  171;  Fisher  v.  Fielding,  67 
^Middlesex  Bank  v.  Butman,  29  Conn.  91,  32  L.  R.  A.  236,  52  Am.  St. 
Me.  19;  Rankin  v.  Goddard,  54  Me.  _  _  ...  _  ,  , 
28,  89  Am.  Dee.  718;  Taylor  v.  Bar-  ^^P-  ^70,  34  Atl.  714  (see  note  to 
ron,  30  N.  H.  78,  64  Am.  Dec.  281;  tl"s  case  in  32  L.  R.  A.  236;  Dun- 
Boston  India  Rubber  Factory  v.  stan  v.  Higgins,  138  N.  Y.  70,  20 
Hoit.  14  Vt.  92;  Bartlet  v.  Knight,  ^  R.  A.  668,  34  Am.  St.  Rep.  431, 
1  Mass.  400,  2  Am.  Dee.  36;  Bissell  „„  _.  „  _  „_.  ,  ,  ,  ' 
V.  Briqgs,  9  Mass.  462,  6  Am.  Dec.  ^3  N  N.  E.  729  (see  note  to  this  case 
88;  Aldrich  v.  Kinney,  4  Conn.  380,  "i  20  L.  R.  A.  668).  But  see  contra, 
10  Am.  Dec.  151 ;  Hitchcock  v.  Ate-  Tourigny  v.  Houle,  88  Me.  406,  34 
ken,  1  Caines,  460;  Pawling  v.  Will-  Atl.    158,   holding   that   a   judgment 

son,   13  Johns.   192;    Benton  v.  Bur-    j„„„j     ;„     „     t ; „„„„+,„    ;<, 

.'_„          (LTjo^n     m     7  rendered    m    a    loreign    country    is 

not,    10    Serg.    &   R.    240;    Taylor  v.  .         .                     ,           ,       i 

Phelps,  1  Harr.  &  G.  492;  Barney  v.  prima  facie  evidence  merely,  and  not 

Patterson,  6  Harr.  &  J.  182;  Pritch-  conclusive  evidence  of  the  debt. 
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adopting  the  present  conclusions  of  the  English  courts. 
Guarding  the  position  in  the  way  it  is  done,  by  requiring  that 
the  case  should  have  been  fairly  committed  to  the  foreign  court 
whose  judgment  is  sued  on,  and  that  that  court  should  have  had 
the  parties  fairly  before  it,  and  should  have  conformed  in  its 
action  to  the  settled  rules  of  private  international  justice,^  lit- 
igation -will  be  simplified,  expense  saved,  and  the  rights  of  the 
parties  protected,  by  treating  such  judgment  as  conclusive. 
Ne  bis  idem  is  the  true  rule;  and  when  a  defendant  is  duly 
summoned  before  a  court  having  jurisdiction,  he  is  bound  to 
submit  his  case,  or  take  the  consequences.  In  most  cases  the 
jurisdiction  in  which  the  suit  is  first  entered  is  that  in  which 
both  parties  are  domiciled,  and  in  which  the  proofs  can  be 
more  readily  adduced.  In  this  respect  the  Koman  law,  as  now, 
at  least  theoretically,  adopted  in  most  European  continental 
states,  is  more  liberal  to  the  defendants  than  is  our  own  com- 
mon law.  By  the  latter  law,  wherever  a  defendant  may  be 
found,  no  matter  how  transient  may  be  his  visit,  he  may  be 
summoned  so  as  to  give  the  summoning  court  jurisdiction.  By 
the  former  law,  a  defendant  can  ordinarily  be  summoned  only 
in  his  own  domicil.  Were  the  Roman  law  strictly  followed  in 
this  respect  by  countries  professing  to  accept  it,  we  would  have 
less  cause  to  complain  of  their  judgments,  however  much  cause 
they  may  have  to  complain  of  ours.  The  difiiculty  is  that  they 
do  not  adhere  to  this  principle,  and  not  only  summon  transient 
residents,  but  adopt,  in  several  states,  the  same  mode  of  extra- 
territorial service  as  has  been  adopted  in  England  and  in  some 
jurisdictions  in  the  United  States. 

654.  Impeachable  for  want  of  jurisdictioii  or  fraud. — A  for- 
eign judgment,  as  we  have  seen,^  is  impeachable  for  want  of 
jurisdiction;^  and  hence,  for  want  of  personal  service  within 

iAnte,  §§  646,  649.  Han  Jns.  Co.  99  Mass.  267,  96  Am. 

lAnte,  §§  646-649.  Dee.  747;  Borden  v.  Fitch,  15  Johns. 

^Schibsby  v.  Westenholn,  L.  R.   6  121,  8  Am.  Dec.  225;  Andrews  \.Her- 

Q.  B.  155,  40  L.  J.  Q.  B.  N.  S.  73,  24  riot,  4  Cow.  524;  Kerr  v.  Kerr,  41  N. 

L.  T.  N.  S.  93,  19  WeeK.  Rep.  587;  Y.  272. 
No-oelU  V.  Bossi,  2  Barn.  &  Ad.  757, 

9  L.  J.  K.  B.  307;   Oastrigue  v.  Im-  The  statement  of  the  text  is  sup- 

v^'«"^o3^'  to-^V  ^It^'q^L^'tow"  f'  P"''*^'^  ^y  numerous  authorities,  not 
N.  S.  350,  23  L.  T.  N.  S.  48,  19  Week.        ,        .  "  ^  ^     .    , 

Rep.  1:   Golliss  v.  Hector,  L.  R.  19  ""'^  "^^^^  ««?«<=*  to  judgments  ren- 

Eq.  334,  44  L.  J.  Ch.  N.  S.  267,  32  L.  dered  in  foreign  countries,  but  with 

T.    N.    S.    223,    23    Week.    Rep.    485  respect  to  judgments  rendered  in  a, 

&  ^^^^^'^'^^^^k^W'JA^J-  "^*«'  «t^t«-  The  rule  is  not  af- 
ii'ffm,   b  How.    163,   12   L.   ed.   387;    t    ^  j   ,      j.,  .  .  ,   ,,      „ 

Carleton  v.  Biclcford,   13  Gray,  591,   ^^"^^^  ^^  *^^  provision  of  the  Fed- 

74  Am.  Dec.  652;  Folger  v.  Colum-   eral      Constitution      requiring      full 
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the  jurisdiction,  on  the  defendant,  this  being  internationally 
essential  to  jurisdiction  in  all  cases  in  which  the  defendant  is 
not  a  subject  of  the  state  entering  judgment.^  So,  it  has  been 
held  that  a  foreign  judgment  can  be  contested  for  fraud  in  its 
concoction;*  or  for  its  flagrant  violation  of  justice;^  or  for 
non-identity  of  subject-matter;®  or  for  incurable  defectiveness 
or  obscurity ;  ^  or  for  manifest  errors  in  its  processes ;  *  or,  gen- 
faith  to  be  given  in  each  state  to  the  Am.  St.  Eep.  270,  34  Atl.  714;  13 
judicial  proceedings  of  the  courts  of  Am.  &  Eng.  Eno.  Law,  pp.  1030,  1048. 
the    other    states.      That    provision 

does  not  apply  to  judgments  ren-  ^Price  v.  Dewhurst,  8  Sim.  279; 
dered  in  other  states  without  juris-  i'erguson  v  Mahon  U  M.  &m.m, 
,.  ..  „      „„  ^     i         ^.       i.   i.i,      3  Perry  &  D.  143;  Henderson  v.  Een- 

diction.  See  30  Century  Digest,  title  derson,  6  Q.  B.  298,  13  L.  J.  Q.  B.  N. 
Judgment,  §§  1458,  1459.  See,  with  S.  274,  9  Jur.  755;  Cowan  v.  Braidr 
reference     especially    to     judgments   wood,  1  Mann.  &  G.  895,  2  Scott,  N. 

rendered  in  foreign  countries,  note  to   ?;•  }^\^ ^°"^}:  ^;  9'  2^'  ^^  ^-  ^■^■ 

.     .  T    T^     A    /./.o    "■  -"•  °-  42;  Sinclair  v.  Fraser,  cited 

Dunstan  v.  Higgms,  20  L.  E,  A.  668,    j^  j  £,ougi_  k.  B.  4;  Blalce  v.  Smith, 

677.  cited  in   8   Sim.   303;    Ochsenbem  v. 

Papelier,  L.  R.  8  Ch.  695,  42  L.  J. 

3The  eases  will  be  found  ante,   §  Ch.  N.  S.  861,  28  L.  T.  N.  S.  459,  21 

649;  post   §  715.  Week.  Rep.  516;  Ilsley  v.  Nichols,  12 

4Phillimore,  International  Law,  iv.  Pick.  270,  22  Am.  Dec.  425;  Dunlop 

678;     Foote,     Private     International  v.   Cody,  31   Iowa,  260,  7  Am.  Rep. 

Law,  p.  449;  Blackburn,  J.,  Godard  129. 
V.  Gray,  L.  R.  6  Q.  B.  149,  40  L.  J. 

Q.  B.  N.  S.  62,  24  L.  T.  N.  S.  89,  19  Pemberton  v.  Eughes  (1899)  1  Ch. 

Week.  Rep.  348;  Ochsenbein  v.  Pape-  ygj    gS  L.  J.  Ch.  N.  S.  281,  80  L.  T. 

Her,  L.  R.  8  Ch.  695,  42  L.  J.  Ch.  N.  „   „      „       „  „     ,                        , 

S.  861,  28  L.  T.  N.  S.  459,  21  Week.  ^-  ^^  ^^^'  ^^  ^^''^^  ^P-  35*.  states. 

Rep.  516.     See  Wood  v.  WatUnson,  as  one  of  the  conditions  of  the  rec- 

17    Conn.    500,    44    Am.    Dec.     562;  ognition  of  a  foreign  judgment,  that 

Welch  Y.  Syhes,  8  111.   197,  44  Am.  ^^  substantial  injustice  according  to 

English  notions  shall  have  been  corn- 
While  there  is  much  conflict  of  mitted. 
authority  upon  the  question  whether  It  seems,  however,  that  the  injus- 
a  judgment  recovered  in  a,  sister  tice  must  relate  to  the  mode  of  pro- 
state can  be  impeached  for  fraud  cedure,  rather  than  to  the  decision 
(see  post,  §  662),  the  later,  as  well  "pon  the  merits.  Crawley  v.  Isaacs, 
as  the  earlier,  decisions  seem  to  as-  16  L.  T.  N.  S.  529. 
sume  that  a  judgment  recovered  in 

a  foreign  country  may  be  impeached  ^Ricardo  v.  Gareias,  12  Clark  &  F. 

T,    ,              J       Q        n.-;t„„    „  368,  9   Jur.   1019.     See  Burnham   v. 

upon    that   ground.      See    Evlton   v.  -^^^^^^      j   ^„„^t..  &  M.   172,  Fed. 

Guyot,  159  U.  S.  113,  40  L.  ed.  95,  cas.  No.  2,179. 

10  Sup.  Ct.  Rep.  139;  Ritchie  v.  Mc-  lObicini  v.   Bligh,  8  Ring.  335,  1 

Mullen,  159  U.  S.  235,  40  L.  ed.  133,  Moore  &  b.  477,  1  L.  J.  C.  P.  N.  S. 

16  Sup.  Ct.  Rep.  171;  Fisher  v.  FieU-  ^^sffieim^r.  v.  Druce.  23  Beav.  145, 

ing,  67  Conn.  92,  32  L.  R.  A.  236,  52  26  L.  J.  Ch.  N.  S.  ICo,  3  Jur.  N.  S. 
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erally,  for  any  jurisdictional  violation  of  the  principles  of 
international  law.®  But  if  there  be  jurisdiction,  a  mere  mis- 
take of  law  on  the  part  of  the  foreign  court  will,  in  England,  be 
no  defense,  ^ "  unless  both  parties  admit  that  the  foreign  court 
has  wrongly  interpreted  its  own  law.^^  ISTor  is  fraud  a  de- 
fense when  it  could  have  been  exposed  if  offered  as  a  defense 
on  the  trial  of  the  original  suit.^^ 


147,  5  Week.  Rep.  211;  Simpson  v. 
I'ogo,  1  Johns.  &,  H.  18,  29  L.  J.  Ch. 
N.  S.  657,  6  Jur.  N.  S.  949,  2  L.  T.  N. 
S.  594,  8  Week.  Rep.  407,  1  Hem.  & 
M.  195,  32  L.  J.  Ch.  N.  S.  249,  9  Jur. 
N.  S.  403,  8  L.  T.  N.  S.  61,  11  Week. 
Rep.  418;  Windsor  v.  McVeigh,  93  U. 
B.  274,  23  L.  ed.  914.     Post,  §  796. 

>8haw  V.  Gould,  L.  R.  3  H.  L.  55, 
37  L.  J.  Ch.  N.  S.  433,  18  L.  T.  N.  S. 
833;  Bank  of  Australasia  v.  Zfias,  16 
Q.  B.  717,  17  L.  J.  Q.  B.  N.  S.  284; 
Liverpool  Marine  Credit  Go.  v.  Hun- 
ter, L.  R.  3  Ch.  479,  37  L.  J.  Ch.  N. 
S.  386,  18  L.  T.  N.  S.  749,  16  Week. 
Rep.  1090,  L.  R.  4  Eq.  62 ;  Baring  v. 
Clagett.  3  Bos.  &  P.  215,  5  East,  398; 
Wolff  V.  Oxholm,  6  Maule  &  S.  92,  18 
Revised  Rep.  313;  Simpson  v.  Fogo, 
1  Johns.  &  H.  18,  29  L.  J.  Ch.  N.  S. 
657,  6  Jur.  N.  S.  949,  2  L.  T.  N.  S. 
594,  8  Week.  Rep.  407,  1  Hem.  &  M. 
195,  32  L.  J.  Ch.  N.  S.  249,  9  Jur. 
N.  S.  403,  8  L.  T.  N.  S.  61,  11  Week. 
Rep.  418;  Kerr  v.  Condy,  9  Bush, 
372. 

'i-^Castrique  v.  Imrie,  L.  R.  4  H. 
L.  414,  39  L.  J.  C.  P.  N.  S.  350,  23  L. 
T.  N.  S.  48,  19  Week.  Rep.  1;  God- 
ard  V.  Gray,  L.  R.  6  Q.  B.  151,  40  L. 
J.  Q.  B.  N.  S.  62,  24  L.  T.  N.  S.  89,  19 
Week.  Rep.  348.   Ante,  §§  646  et  seq. 

A  foreign  judgment  cannot  be  im- 
peached because  based  upon  a  mis- 
take as  to  the  eflfect  of  the  local 
law  of  the  jurisdiction  in  which  the 
judgment  is  sought  to  be  enforced. 
MacDonald  v.  Grand  Trunk  B.  Co. 
71  N.  H.  448,  59  L.  R.  A.  448,  93 
Am.  St.  Rep.  550,  52  Atl.  982. 

Nor  is  it  a  ground  of  impeachment 
that  the  court  of  the  sister  state 
improperly  applied  its  own  law,  in- 
stead of  the  law  of  the  state  in  which 


the  action  on  the  judgment  was 
brought,  to  a  contract  made  in  the 
latter  state.  Hudson-Kirriberly  Pub. 
Go.  V.  Young,  90  Mo.  App.  505. 

iiMeyer  v.  BalU,  L.  R.  1  C.  P.  Div. 
358,  45  L.  J.  C.  P.  N.  S.  741,  35  L.  T. 
N.  S.  838,  24  Week.  Rep.  963,  3  Asp. 
Mar.  L.  Cas.  324. 

iWhristmas  y.Russell,5  Wall.  290, 
18  L.  ed.  475;  Rankin  v.  Goddard,  54 
Me.  28,  89  Am.  Dec.  718;  Duvall  v. 
Fearson,  18  Md.  502;  Rogers  T. 
Gwinn,  21  Iowa,  58.     Post,  §  662. 

The  circuit  court  in  Hilton  v. 
Guyot,  42  Fed.  249,  took  this  posi- 
tion; but  the  United  States  Supreme 
Court  upon  appeal  in  this  case  (159 
U.  S.  113,  207,  40  L.  ed.  95,  123, 
16  Sup.  Ct.  Rep.  139)  said  that  it 
was  now  established  in  England  by 
well-considered  and  strongly  reasoned 
decisions  that  foreign  judgments 
may  be  impeached  if  procured  by 
false  and  fraudulent  representations 
and  testimony  of  the  plaintiff,  even 
if  the  same  question  of  fraud  was 
presented  to  and  decided  by  the  for- 
eign court.  Citing  to  that  effect 
Alouloff  V.  Oppenheimer,  L.  R.  10 
Q,  B.  Div.  295,  305-308,  52  L.  J. 
Q.  B.  N.  S.  1,  47  L.  T.  N.  S.  325,  31 
Week.  Rep.  57;  Vadala  v.  Lcnoes,  L. 
E.  25  Q.  B.  Div.  310,  317-320,  63  L. 
T.  N.  S.  128,  38  Week.  Rep.  594; 
Grozat  v.  Brogden  [1894]  2  Q.  B.  30, 
34,  35,  63  L.  J.  Q.  B.  N.  S.  325,  9 
Reports,  296,  70  L.  T.  N.  S.  525,  42 
Week.  Rep.  353.  The  Supreme  Court, 
however,  did  not  decide  the  question 
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654a.  Same. — Some  additional  grounds  of  impeachment  of 
the  foreign  judgment  are  suggested  by  the  following  statement 
of  the  rule  by  the  United  States  Supreme  Court:  "Where 
there  has  been  opportunity  for  a  full  and  fair  trial  abroad  be- 
fore a  court  of  competent  jurisdiction,  conducting  the  trial 
upon  regular  proceedings,  after  due  citation  or  voluntary  ap- 
pearance of  the  defendant,  and  under  a  system  of  jurispru- 
dence likely  to  secure  an  impartial  administration  of  justice 
between  the  citizens  of  its  own  country  and  those  of  other 
countries,  and  there  is  nothing  to  show  either  prejudice  in  the 
court  or  in  the  system  of  laws  under  which  it  was  sitting,  or 
fraud  in  procuring  the  judgment,  or  any  other  special  reason 
why  the  comity  of  this  nation  should  not  allow  it  full  effect, 
the  merits  of  the  case  should  not,  in  an  action  brought  in  this 
country  upon  the  judgment,  be  tried  afresh,  as  on  a  new  trial 
or  an  appeal,  upon  the  mere  assertion  of  the  party  that  the 
judgment  was  erroneous  in  law  or  in  fact."^  By  a  specific 
application  of  the  qualification,  based  on  special  reasons  why 
the  comity  of  the  forum  cannot  allow  the  foreign  judgment 
full  effect,  the  court  adopted  the  principle  of  reciprocity  as  a  part 
of  international  jurisprudence  with  respect  to  foreign  judg- 
ments, holding  that  a  judgment  rendered  against  a  citizen  of 
the  United  States  by  a  court  of  a  foreign  country  which  had 
jurisdiction  of  the  parties  and  subject-matter  is  not  conclusive 
as  to  the  merits,  but  only  prima  facie  evidence  of  the  justice 
of  the  plaintiff's  claim,  when  the  law  of  the  foreign  country 
denies  conclusive  effect  to  a  judgment  rendered,  under  similar 
circumstances,  against  a  citizen  of  that  country  by  a  court  of 
the  United  States.^     Upon  the  same  principle  of  reciprocity, 

as   the   judgment   involved   was   im-       ^Hilton  v.   Guyot,   159  U.  S.  113, 
peachable  for  other  reasons.  210,  226,  40  L.  ed.  95,  124,  130,  16 

^Hilton  V.   Guyot,   159  U.   S.   113,   Sup.  Ct.  Kep.  139. 
202,  40  L.  ed.  95,   122,   16  Sup.  Ct 
Rep.   139. 
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however,  a  judgment  rendered  in  a  foreign  country,  and  not 
otherwise  impeachable,  will  be  accorded  conclusive  effect  as 
evidence  in  the  United  States,  though  rendered  against  a  citi- 
zen of  the  United  States  while  temporarily  present  in  the  for- 
eign country,  if,  by  the  law  of  that  country,  such  effect  would 
be  accorded  to  a  judgment  rendered  against  one  of  its  citizens 
under  similar  circumstances  by  a  court  of  the  United  States. 
Therefore,  judgments  rendered  in  England  or  Canada,  or  any 
other  foreign  jurisdiction  subject  to  the  English  common  law, 
will  be  conceded  conclusive  effect  in  the  United  States  if  not 
impeachable  for  any  of  the  reasons  above  referred  to,  since  the 
principles  of  common  law,  as  now  held,  recognize  foreign  judg- 
ments as  conclusive  upon  the  merits.*  It  is,  of  course,  impos- 
sible to  anticipate  all  possible  grounds  upon  which  a  foreign 
judgment  may  be  impeached  within  the  rule  as  laid  down  by 
the  United  States  Supreme  Court.  It  has  been  held,  however, 
that  a  foreign  judgment  may  not  be  impeached,  or  its  conclusive 
effect  denied,  because  the  plaintiff,  pursuant  to  the  practice 
prevailing  in  the  foreign  country,  was  allowed  to  testify  with- 
out oath  or  cross-examination,  or  because  documents  and 
papers  were  admitted  in  evidence  with  which  defendant  had 
no  connection,  and  which  would  not  be  admissible  under  the 
system  of  jurisprudence  prevailing  in  the  jurisdiction  in 
which  the  foreign  judgment  is  sought  to  be  enforced.*  K'or 
may  the  judgment  be  impeached  because  the  defendant  was 
served  while  temporarily  in  the  foreign  country  and  upon  the 
eve  of  his  departure  for  his  domicil  in  the  state  in  which  the 
foreign  judgment  is  sought  to  be  enforced.®     While,  as  shown 

iRitoMe  V.  McMullen,  159  U.  S.  ^Fisher  v.  Fielding,  67  Conn.  91, 
235,  40  L.  ed.  133,  16  Sup.  Ct.  Rep.  32  L.  R.  A.  236,  52  Am.  St.  Rep. 
171.  270,    34   Atl.   714    (see  note  to   this 

*Hilton  v.  Chiyot,  159  U.  8.    113,  case  in  32  L.  R.  A.  236). 
204,  40  L.  ed.  95,  122,   16  Sup.   Ct. 
Rep.  139. 

Vol.  II.  Confl.  of  Laws — 89. 
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ante,  §  653,  the  rule  is  established,  both  in  England  and  the 
United  States,  that  a  judgment  rendered  in  a  foreign  country 
is  ordinarily  regarded  as  conclusive  upon  the  merits,  if  not 
impeachable  for  lack  of  jurisdiction  or  fraud,  or  any  of  the 
other  reasons  already  specified,  it  must  be  remembered  that  it 
is  a  rule  of  comity  and  may  be  abrogated  or  modified  by  the 
legislature  or  court  of  any  state  or  country.  The  courts  of  the 
state  or  country  in  which  the  foreign  judgment  is  sought  to  be 
introduced  may,  therefore,  extend  the  exceptions  to  the  rule 
as  far  as  they  see  fit,  if  they  do  not  violate  any  local  law,  or 
their  own  precedents  upon  the  subject.  When,  however,  the 
recognition  of  a  judgment  rendered  in  a  sister  state  is  involved, 
tiie  rule  does  not  rest  alone  upon  principles  of  comity,  but  is 
made  imperative  by  the  provision  of  the  Federal  Constitution 
requiring  full  faith  and  credit  to  be  given  by  the  courts  of  each 
state  to  the  judicial  proceedings  of  the  other  states.  This  pro- 
vision does  not  preclude  an  attack  upon  the  judgment  of  the 
sister  state  for  lack  of  jurisdiction,®  or,  within  certain  limita- 
tions, for  fraud,  ^  but  it  does,  undoubtedly,  preclude  an  attack 
upon  other  grounds  which  might  be  available  against  a  judg- 
ment rendered  in  a  foreign  country. 

655.  Jurisdiction  presumed  if  proceedings  are  regular. — Ju- 
dicial proceedings,  as  is  elsewhere  fully  illustrated,^  are  pre- 
suiued  to  be  regular,  until  the  contrary  appears.  This  pre- 
sumption is  applicable  so  far  to  foreign  judgments  that,  if  the 
record  itself  is  regular,  a  party  suing  on  such  judgment  need 
not  allege  in  his  declaration,  either  that  the  foreign  court  had 
jurisdiction  over  the  parties  or  the  cause,  ^  or  that  the  proceed- 

6  See  post,  §  660.  ularity  of  the  proceedings  of  a  court 

7  See  post,  §  662.  of  record  in  which  the  foreign  judg- 

ment was  rendered.     See  30  Century 
iWharton,  Ev.  §  1302.  Digest,  tii\&  Judgment,  §§  1471-1473, 

It  is  well  established  that  a  pre- 
sumption is  to  be  indulged  in  favor        ^Robertson  v.  gtruth,  5  Q.  B.  941, 
of  the   jurisdiction  and  of  the  reg-    Davison  &  M.  773,  8  Jur.  404;  Fishet 
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ings  had  been  properly  conducted.*  On  the  other  hand,  as  we 
have  seen,  there  are  English  cases  intimating  that  it  is  still 
necessary  for  a  defendant  to  state  these  particulars,  when  he 
pleads  such  judgment  by  way  of  estoppel  or  justification.* 
As  we  have  already  seen,  the  averment  of  service  on  the  record 
may  be  disputed  by  parol.®  And  the  defendant  may  show 
that  appearance  was  entered  for  him  without  authority.® 

656.  Will  not  be  enforced  when  overriding  home  policy,  nor 
when  for  penalty. — ^We  have  already  seen  that  a  foreign  law  will 
not  be  admitted  for  the  purpose  of  overriding  any  rule  of  dis- 
tinctive domestic  policy. '^  This  principle  is  necessarily  appli- 
cable to  judgments,  since,  otherwise,  all  that  would  be  neces- 
sary to  force  the  repugnant  law  upon  us  would  be  to  formulate 
it  in  the  shape  of  a  judgment.  The  fact  of  the  obnoxious  pre- 
rogative taking  shape  as  a  judgment  does  not  make  it  any  the 
more  authoritative.^  'Sot  will  a  judgment  entered  for  a  stat- 
utory penalty  be  enforced  in  a  sister  or  foreign  state.' 

II.    DiSTIlSrOTIVE  PRACTICE  AS  TO  SISTEE  STATES. 

657,  Judgment  of  sister  state  may  be  pleaded  puis  darrien  con- 
tinuance.— A  judgment  of  a  sister  state  differs  from  a  foreign 
judgment  in  this — that  when  the  plaintiff  in  the  domestic  suit, 
after  bringing  it,  obtains  judgment  in  a  sister  state  on  the  same 
cause  of  action,  the  defendant  in  the  domestic  stiit  may  plead 
in  bar  the  sister   state  judgment  puis  darrien  continuance.^ 

V.  Fielding,  67  Conn.  92,  32  L.  K.  A.  De  Brimont  v.  Penniman,  10  Blatchf. 
236,  52  Am.  St.  Rep.  270,  34  Atl.  436,  Fed.  Gas.  No.  3,715,  cited  cmte, 
714.  §  104§. 

iCowan  V.  BraAdvxiod,  1  Mann.  &  iAnte,  §  4;  Halsey  v.  McLean,  12 
G.  882,  892,  895,  2  Scott,  N.  R.  138,  Allen,  438,  90  Am.  Dee.  157;  DerricTc- 
9  Dowl.  P.  C.  27,  10  L.  J.  C.  P.  N.  S.  son  v.  Smith,  27  N.  J.  L.  166;  Hill  v. 
42,  per  Maule,  J.  Frazier,  22  Pa.  320;  First  Nat.  Bank 

Wollett  V.  Keith,  2  East,  260;  v.  Price,  33  Md.  487  [Wisconsin  v. 
General  Steam  Nov.  Oo.  v.  Guillou,  Pelican  Ins.  Co.  127  U.  S.  265,  32  L 
11  Mees.  &  W.  877,  13  L.  J.  Excb.  N.  ed.  239,  8  Sup.  Ct.  Rep.  1370;  Hun- 
S.  168.  See  Ricardo  v.  Garcias,  12  tington  v.  Attrill,  146  U.  S.  657  36 
Clark  &  F.  368,  9  Jur.  1019.  Ante,  L.  ed.  1123,  13  Sup.  Ct.  Rep.  224. 
§§  646-649.  These  eases  apply  the  rule  to  a  ,judg- 

«Ante,  §  649.     See  also  Rankin  v.    ment  rendered  in  a  sister  state.] 

Goddard,  54  Me.  28,  89  Am.  Dec.  718.        iPaine  v.  Schenectady  Ins.  Co.  11 

55  Me.  389;  Carleton  v.  Biokford,  13    R.  I.  411;   North  Bank  v.  Brown,  50 

Gray,  591,  74  Am.  Dec.  652;  Marx  v.   Me.  214,  79  Am.  Dec.  609;  Baxle'y  v 

Fore,  51  Mo.  69,  11  Am.  Rep.  432.         Linah.    16    Pa.    241.     See   Boime   v 

sPost,  §  660.  Joy,  9  -Johns.  221 ;  Walsh  v.  Durkin 

iAnte,  §§  101,  490.  12  Johns.  99  [Whiting  v.  Burger,  78 

20f  this  we  have  an  illustration  in   Me.  287,  4  Atl.  694;  Barnes  v.  Gibbs 
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[It  is  immaterial,  for  the  purposes  of  this  rule,  which  suit  is 
commenced  first  ^]  And,  as  a  general  rule,  an  unsatisfied  judg- 
ment for  the  plaintiff  in  another  state  on  the  same  cause  of  ac- 
tion may  be  pleaded  by  the  defendant  in  bar.^ 

The  foregoing  rules  are  consequences  of  the  well-established 
principle  that  a  judgment  in  personam  rendered  in  a  sister  state, 
if  not  impeachable  for  lack  of  jurisdiction  or  fraud,  unlike  a 
judgment  rendered  in  a  foreign  country,  merges  the  original 
cause  of  action.*  It  has  been  held  that  the  plaintiff  cannot 
avoid  the  effect  of  the  recovery  of  a  judgment  in  a  sister  state 
as  a  bar  to  the  further  prosecution  of  the  action,  by  declaring 
upon  the  judgment  in  a  supplemental  or  amended  complaint.^ 
And  the  same  rule  has  been  applied  to  a  judgment  recovered  in  a 
foreign  country.* 

The  plea  of  lis  pendens  is  hereafter  discussed.'' 
6571/2.  Stay  allowed  as  in  original  suit. — As  is  the  practice 
in  England  as  to  foreign  judgments,^   the  same  stay  will  in 
this  coimtry  be  permitted  by  the  judex  fori,  on  a  suit  on  a  sister 

31  N.  J.  L.  317.  86  Am.  Dec.  210;  Mo-  A.  285,  69  N.  W.  455.  See  alao  2 
Gilvray  v.  Avery,  30  Vt.  538.]  Black,  Judgm.  §  864. 

sBarnes  v.  Gibbs,  31  N.  J.  L.  317, 
2  Thus,  in  Whitmg  v.  Burger,  78  gg  ^  j,^  gj^.  ^^^^^^  Ameriem 
Me.  287,  4  Atl.  694,  and  Pa^ne  v.  ^^^_  ^^^^  ^  Dickinson  Go.  6  N  D. 
Scheneetady  Ins.  Co.  11  R.  I.  411,  gg^,  69  N.  W.  455  (see  note  to  this 
the  action  in  which  the  judgment  ^^^  j^  ^^  ^  ^  ^  235^  .  ^^^^  ^ 
was  introduced  as  a  bar  was  com-  ^^^^^^  53  ^^  ^^g  j^  ^^^  originally 
menced  before  the  action  in  which  ^^  ^^j^  .^  Louisiana  (see  Mackee  v. 
the  judgment  was  recovered;  and  ^airnes,  2  Mart.  N.  S.  603;  Oakey 
the  same  is  true  of  many  other  cases  ^  jj^rphy,  1  La.  Ann.  372;  Denis- 
in  which  the  rule  of  the  text  is  ap-  ^^^^  ^  p^^^^  ^  ^a.  Ann.  334)  ;  but 
P  the  rule  has  been   changed  in  that 

state.     See  Wright  v.  'Wh.ite,  14  La. 
jnenAefrsony.  Stanif^d,  105  Mass.  Murphy,  18  La. 

504,  7  Am.  Rep.  551   [Marnngton  v.  '  ^  "' 

Harrington,  154  Mass.  517,  28  N.  E.   ^nn.  635. 

903.]  ewattson  v.  Thibore,  17  Abb.  Pr. 

184. 
^Swedish  American  Nat.  Bank  v.       ipost   §  784. 
Dickinson  Co.  6  N.  D.  222,  49  L.  R.       lAnte.  §  646. 
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state  JTidgment  when  appealed  from  in  the  original  jurisdie- 
tion,  as  is  allowed  in  such  jurisdiction.^ 

An  interlocutory  or  conditional  sister  state  judgment  cannot 
be  made  the  basis  of  such  procedure.^ 

658.  Such  judgment  cannot  be  disputed  collaterally. —  The 
right  of  impeaching  judgments  of  sister  states,  as  will  present- 
ly be  more  fully  seen,  applies  only,  it  must  be  remembered,  to 
cases  where  the  validity  of  such  judgments  comes  directly  in 
litigation.  When  such  judgments  are  regularly  entered  by 
courts  having  jurisdiction,  they  cannot  be  disputed  collater- 
ally. ^ 

659.  To  judgment  of  sister  state  nul  tiel  record  is  the  proper 
plea, — Under  the  Constitution  of  the  United  States,  when  a 
judgment  of  one  state  in  the  Union  is  offered  in  a  court  of  a 
sister  state  as  the  basis  of  a  suit,  nil  debet  cannot  be  pleaded. 
The  only  proper  plea  is  nul  tiel  record.^ 

^Pame  v.  Schenectady  Ins.  Co.  11  date  of  the  Federal  Constitution  as 

R.  1.  411,  cited  ante,  §  657;  Cherry  v.  to  the  effect  of  iudements  in  sister 

Speight,  28  Tex.  503.     See  Faber  v.  „+„<.„„  *  n       u      j  v 

Hovey,  117  Mass.   107,  19  Am.  Rep.  ^^^^"^  ^^^  ^""y  obeyed  by  giving  to 

398;    Bank    of    North    America    v.  tlie  judgment  exactly  the  force  and 

Wheeler,  28  Conn.  433,  73  Am.  Dec.  authority  which  the  statutes  of  the 

683;  Fi;eenian  Judgm.  §  576;  Hall  v.  ^tate  in  which  it  was  rendered  di- 
Odber,  11  East,  118,  10  Revised  Rep.  ^      i  .      j;      -x 

4^3  rect,  and  its  courts  claim  for  it,  and 

3 Ante,  §  646;  Kellam  v.  Toms,  38  by  recognizing  its  validity  and  opera- 
Wis.  592;  Brinkley  v.  Brinkley,  50  tion  upon  corporate  property  within 
N.  Y.  184,  10  Am.  Rep.  460.  tj,.  g^ate 

iWharton,    Ev.    §§     806-808.     See 
cases  ante,  §§  646,  653-655;  post,   § 

660.  iMills  V.  Dwryee,  7  Cranch,  481,  3 

L.  ed.  411;  Hampton  v.  M'Connel,  3 

In  Rodgers  v.  Adriatic  P.  Ins.  Go.   Wheat.  234,  4  L.  ed.  378;  Logansport 

148  N.  Y.  34,  42  N.  E.  515,  however,  !^"f  ^^S*  t  ?°^^  ^°^V  ■^•„T^,°™'®*'  ^ 
,,  i      1      J   i  ■  Dill.  421,  Fed.  Gas.  No.  8,467;  U'El- 

the  court  refused  to  recognize  as  a  ,^o^j„  ^  p^Aere,  13  Pet.  312,  10  L.  ed. 
claim  against  the  assets  of  a.  domes-  177;  Christmas  v.  Russell,  5  Wall, 
tic  corporation  in  the  hands  of  a  290,  18  L.  ed.  475;  Swee*  v.  Bracfefej/, 
receiver  a  judgment  procured  in  an-  ^f  *^«-  346;  iSa»fci„  v  Goddard,  54 
.,         i  X  ■     i   Ii,  x-        Me.  28,  89  Am.  Dec.  718;  Bissell  v. 

other  state  against  the  corporation  Briggs,  9  Mass.  462,  6  Am.  Dec.  88; 
after  its  dissolution  in  an  action  to  Com.  v.  Green,  17  Mass.  515;  Ball  v. 
which  the  receiver  was  not  a  party,  Williams,  6  Pick.  232,  17  Am.  Dec. 
even  upon  the  assumption  that  the  ^^'^  St"'--^<^'^ell  v.  McCracken,  109 
X  ,-,  J.       XX,      sA^sa.   84;   Brainard  v.   Fowler,   119 

judgment  was  valid  according  to  the  Mass.  265;  Rocco  v.  Backett,  2  Bosw. 
law  of  the  state  where  it  was  ren-  579 ;  Rogers  v.  Burns,  27  Pa.  525 : 
dered,  so  far  as  property  of  the  cor-    Merchants'  Ins.  Go.  v.  De  Wolf,  33 

poration  within  that  state  was  con-  f^'  ^^' J^  f.™'  ^^TJ^I;  .^T .^."I"^' 
1,„„,    ™  X      . ,  XI    X  X,  ^^y  ^-  Brtnkley,  50  N.  Y.  184,  10  Am. 

cerned.   The  court  said  that  the  man-   Rep.  460;  De  Ende  v.  Wilkinson    2 


1414  FOREIGN  JUDGMENTS.  [Chap.  X. 

Tlie  form  of  the  plea  to  the  foreign  judgment  clearly  per- 
tains to  the  remedy,  and  is  therefore  to  be  determined  by  the 
law  of  the  state  in  which  the  action  upon  the  judgment  is 
bro light;  but,  in  applying  that  law,  it  is  necessary  to  preserve 
the  conclusive  effect  of  the  foreign  judgment.  In  most  states 
nul  tiel  record,  and  not  nil  debet,  is  the  appropriate  plea  to  a 
record  which  is  conclusive  upon  the  merits;  but  in  some  state? 
a  plea  of  nil  debet  is  held  to  be  an  appropriate  plea  to  such  a 
record.^  But  whether  the  appropriate  plea  under  the  local 
law  is  nul  tiel  record  or  nil  debet,  it  does  not  permit  an  attadc 
upon  the  merits  of  the  judgment  itself,  but  only  upon  the  ju- 
risdiction.^ 

660.  Want  of  jurisdiction  may  be  set  up  to  such  judgment. — 

It  is  competent  for  the  defendant,  however,  to  an  action  on  a 
judgment  of  a  sister  state,  as  to  an  action  on  a  foreign  judg- 
ment, to  set  up  as  a  defense,  want  of  jurisdiction  of  the  court 
rendering  the  judgment;^  and,  as  indicating  such  want  of 
jurisdiction,  to  aver  by  plea  that  the  defendant  was  not  an  in- 

Patton  &  H.    (Va.)    663;   Matoon  v.  232,  17  Am.  Dec.  356;  McDermott  v. 

Clapp,  8  Ohio,  248;  Burnley  v.  Stev-  Clary,  107  Mass.  501;   Polger  v.  Go- 

enson,  24  Ohio  St.  474,  15  Am.  Rep.  lumUan  Ins.   Co.   99  Mass.   267,  96 

621 ;  Indiana  ex  rel.  Stone  v.  Helmer,  Am.  Dec.  747;  Kerr  v.  Ke^-r,  41  N.  Y. 

21    Iowa,   370;    Cone   v.   Hooper,   18  272;  Aldrich  v.  Kinney,  4  Conn.  380, 

Minn.  533,  Gil.  476;  Walton  v.  Sugg,  10  Am.  Dec.  151;  Shumimy  v.  Still- 

61  N.  C.   (Phill.  L.)   98;  Maxwell  v.  man,  4  Cow.  292,  15  Am.  Dee.  374; 

Stewart,  22  Wall.  77,  22  L.  ed.  554.  Sta/rbuch  v.  Murray,  5  Wend.  148,  21 

Am.  Dec.  172;  Reel  v.  Elder,  62  Pa. 

iWright  v.  Boynton,  37  N.  H.  9,  311,  1  Am.  Rep.  414;  Eiy's  Appeal, 

72  Am.  Dec.  319;  Beale  v.  Berrymam,,  70  Pa^  311;   -Nolle  v.  Thompson  Oil 

Co.    79    Pa.    354,    21    Am.    Rep.    66; 

30  N.  J.  L.  216.  Wesicoit  v.  Broim,  13  Ind.  83;  Law- 

sWright  v.  Boynton,  37  N.  H.  9,  rence  v.  Jarvis,  32  111.  304;  Neiocomb 

72  Am.  Dec.  319.  v.   Neiccomb,   13  Bush,  544,  26  Am. 

Rep.  222.     See.  for  other  cases,  ante, 

WArcy  v.  Ketehum,  11  How.  165,  §649-     A^  to  Illinois    see  Jo«es.. 

13  L.  ed    648;  PuUic  Works  v.  Co-  Z^^u    i'>l^^]:         '     ^^          ^    ' 

lumhia  College,   17  Wall.  521,  21   L.  '0  !"•  223,  ^^4- 

ed.   687;    Thompson  v.  Whitman,  18  .             j-       j.            j.„   +t,:„ 

Wall.  457,  21  L.  ed.  897;   Galpin  v.  There    is    no    dispute    as    to   this 

Page,   18  Wall.   350,  21   L.  ed.   959;  proposition.     See  arete,  §  654.     It  has 

Knoinles   v.    Logansport   Gaslight   &  recently  been  reiterated  in  Phoeniw 

Coke  00    19  Wall    58    22  L.  ed    70;  ^^.^       j,^    ^_  Castleherry,  131   Fed. 

Hill  V.  Mendenhall,  21  Wall.  453,  22  „ 

L.  ed.  610;  Hall  v.  Williams,  6  Pick.  !'"• 


I  660]        DISTINCTIVE  PRACTICE  AS  TO  SISTER  STATES.  1415 

habitant  of  the  state  rendering  the  judgment,  and  had  not  been 
served  with  process,  and  did  not  enter  his  appearance;  or  that 
the  attorney  was  without  authority  to  appear.^ 

In  some  instances,  however,  a  party  who  is  personally  sub- 
ject to  the  jurisdiction  may  so  far  represent  the  interests  of 
persons  not  parties  and  not  personally  subject  to  the  jurisdic- 
tion as  to  make  the  judgment  conclusive  against  them,  even  in 
another  state.  ^  Thus,  a  decree  rendered  in  one  state  in  a  suit 
against  an  insolvent  corporation  is,  in  the  absence  of  fraud, 
conclusive  even  in  another  state  as  against  the  stockholder,  as 
to  the  propriety,  necessity,  and  amount^  of  assessments  upon 
stockholders. 

661.  In  divorce,  extraterritorial  service  in  some  states  sus- 
tained.— The  rule  heretofore  stated,  that  an  extraterritorial 
service  does  not  by  itself  confer  jurisdiction  over  the  person 
thus  summoned,  is  as  applicable  to  cases  arising  between  the 
several  states  of  the  American  Union  as  to  distinctively  for- 
eign states.'-  In  divorce  procedure,  however,  from  the  fact 
that  unless  extraterritorial  service  of  some  kind  is  tolerated 
the  object  of  the  statutes  would  be  defeated  in  all  cases  where 
an  offending  party  leaves  the  jurisdiction,  extraterritorial  ser- 
vice is  in  some  states  sustained.^ 

2Wharton,  Ev.  §  796;  Hall  v.  Lan-  ice  by  publication.     To  same  eflfect, 

nmg,  91    U.   S.   160,  23  L.  ed.  271;  see   Sears  v.  Dacey,   122  Mass.  388 

Watson    V.    New    England    Bank,    4  Schicinger  v.  Bickolc,  53  N.  Y.  280 

Met.  343;  Denison  v.  Hyde,  6  Conn.  Bartlett    v.    McNeil,    60    N.    Y.    53 

508;  Shumway  v.  Stillman,  6  Wend.  Bartlett  v.  Spicer,  75  N.  Y.  528. 

447;  Pennyivit  v.  Foote,  27  Ohio  St.  ^     j.     „• 

600,   22   Am.   Rep.   340;    Puckett   v.  ^^^  °°te  to  Pmney  v.  Providence 

Pope,  3  Ala.  552;  Jones  v.  Warner,  Loan  &  Invest.  Co.  50  L.  R.  A.  577. 

81  111.  344;   Harshey  v.  Blackmarr,  ZQlenn  v.  Liggett,  135  U.  S.  533 

20  Iowa,  161,  89  Am.  Dec.  520;   lies  ^a  t     „/i    oco    in  o         /-ij.    t>        c„,J 

V.  Elledge,  18  Kan.  296.  ^^  ^-  ^^-  ^^^'  ^^  ^^P'  ^^-  ^^P-  867. 

In  Pennoyer  v.  Neft,  95  U.  S.  714,  *Mutual   F.    Ins.    Co.    v.    Phoenix 

24  L.  ed.   565,   it  was  held   that   a  Furniture  Co.  108  Mich.  170,  62  Am. 

personal    judgment    is   without    any  gt.   Rep.   693,    66   N.    W.    1095    (see 

validity,  if  it  be  rendered  by  a  state .„  <.„  o^  t    t>     *    or^^i 

court  in  a  personal   suit  against  a  "°*«  *°  ^^  ^-  ^-  ^-  ^94). 

nonresident,  on  whom  there  was  no  ,„                             ^     „  „,» 

personal  service  within  the  state,  and  '^°''  '^^''  '^  «"*^'  §  6*7. 

who    did    not    appear;    though   the  See  also  a«*e,  §  649,  note  1. 
state  might  attach  any  property  he 

has  within  the  state  merely  on  serv-  2See  ante,  §  237. 
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Ttia,  however,  as  elsewhere^  pointed  out,  is  upon  the  theory 
that  a  divorce  suit  is  quasi  in  rem. 

662.  Fraud  a  defense  to  judgments  of  sister  states. — Fraud, 
from  the  nature  of  things,  when  going  to  jurisdiction,  may  be 
set  up  to  a  judgment  in  a  sister  state  as  freely  as  it  may  he  to 
a  foreign  judgment.  It  would  be  a  peiitio  principii  to  say 
that  the  document  offered  is  entitled  to  interstate  validity  be- 
cause it  is  a  judgment  of  a  sister  state,  when  the  very  question 
at  issue  is  whether  it  is  a  judgment  of  a  sister  state.  On  the 
other  hand,  the  defendant  cannot  set  up,  in  such  a  suit,  a  de- 
fense of  fraud  which  he  could  have  offered  in  the  original 
suit.-^  But  wherever  he  could  enjoin  the  execution  of  such 
judgment,  according  to  chancery  practioe,  he  should  be  per- 
mitted, to  avoid  circuity,  to  set  up  the  defense  in  an  action 
brought  on  the  judgment  in  a  sister  state.  ^ 

The  United  States  Supreme  Court  has  expressly  declaied  in 
several  cases  that  fraud  cannot  be  pleaded  in  an  action  in  one 
state  upon  a  judgment  in  another.*  As  the  question  involves 
the  construction  of  the  full  faith  and  credit  provision  of  the 
Federal  Constitution,  these  decisions  would  seem  to  be  con- 
clusive, except  so  far  as  they  may  be  qualified  or  distinguished. 
There  are,  however,  many  intimations,  and  some  decisions,  by 
the  state  courts  to  the  effect  that  a  judgment  of  a  sister  state 
may  be  impeached  for  fraud.*  The  doctrine  of  the  Supreme 
Court  does  not,  of  course,  apply  when  the  fraud  affects  the  ju- 
risdiction.    While  there  is  no  such  intimation  in  the  decisions 

s  See  ante,  §  2371  tChristmas  v.  Russell,  5  Wall.  290, 

303,  18  L.  ed.  475,  479;   Maxwell  v. 

iSee     Hampton    v.     M'Connel,     3  S*e«)ar*,  22  Wall.  77,  22  L.  ed.  564; 

Wheat.  234,  4.L.  ed.  378;  Dobson  v.  Banley   v.   Donoghue,    116  U.   S.   1, 

Pearce,   12  N.  Y.   156,   62  Am.  Dec.  29  L.  ed.  535,  6  Sup.  Ct.  Rep.  242. 

152;  Pewrce  y.  Olney    20  Conn.  544;  ^^  ^^^^  ^^j^^^  ^   Whipple,  139  111. 

Rogers  v.  Gmnn,  21  Iowa,  58.     Ante,  „,,„„,        „i    t,        ^^i    „o  -vt    t? 

g  ggg  311,  32  Am.  St.  Rep.  202,  28  N.  E. 

^Christmas  v.  Russell,  5  Wall.  290,   841 ;    McDonald  v.  Drew,   64  N.   H. 
18  L.  ed.  475;  Rankin  v.  Goddard,  54   547     15   j^ti     143 
Me.  28,  S9  Am    mens;  Duvall  y.        /g  ^     j     g  ^j^^    j^^         g 

Fearson,    18    Md.    502;     Rogers    v.  '         ^ 

Gtcinn,  21  Iowa.  58.  916. 
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of  the  Supreme  Court,  it  seems  to  be  generally  assumed  that 
the  doctrine  declared  by  them  does  not  apply  so  as  to  preclude 
a  plea  of  fraud  as  a  defense  in  a  suit  upon  the  judgment  in  a 
sister  state  if  such  plea  would  be  admissible  in  a  suit  upon  the 
judgment  in  the  state  in  which  it  was  rendered.®  Some  cases 
have  gone  further,  and  held  that  the  doctrine  does  not  pre- 
clude the  defense  of  fraud  in  the  sister  state,  though  such  de- 
fense would  not  be  admissible  in  the  state  in  which  the  judg- 
ment was  rendered,  if  the  judgment,  because  of  the  fraud, 
could  be  enjoined  by  an  affirmative  suit  in  the  latter  state." 
The  latter  position  rests  upon  the  theory  that  while  the  right 
to  attack  the  judgment  for  fraud  is  a  matter  of  substance,  and 
therefore  depends  upon  the  law  of  the  state  in  which  the  judg- 
ment was  recovered,  the  particular  form  in  which  such  an  at- 
tack may  be  made  pertains  to  the  remedy,  and  is  therefore 
governed  by  the  law  of  the  forum. 

III.  Peobate  judgments. 

663.  Effect  of  probate  judgment. —  The  effect  of  a  probate 
judgment  has  been  already  incidentally  noticed.-'  It  may  be 
here  added  that  judgments  of  courts  of  probate  are  admissible 
everywhere  to  prove  the  facts  they  state,  though,  when  ex 
parte,  they  may  be  rebutted,  so  far  as  they  undertake  to  bind 
persons.^  We  must,  on  similar  reasoning,  hold  that  when  the 
suit  depends  upon  proof  of  the  death  of  a  particular  person  as 
a  substantive  fact,  letters  of  administration,  being  res  inter 
alios  acta,  are  inadmissible  to  prove  such  death.* 

IV.  Judgments  in  eem. 

664.  Judgment  of  court  having  jurisdiction  over  property 
everywhere  binding  as  to  such  property. — Wherever  a  court  has 

6  See  2  Black,  Judgm.  §  917.  zwharton,  Ev.  §  810. 

^Babcock  v.  Marshall,  21  Tex.  Civ.        '^Mutual  Ben.  L.  Ins.   Co.  v.   Tis- 

A^„    IAS    Kn  «    w   ■TOO      TT,;=  ;=  „i=^    '^'^^^'  91  U-  S.  238,  23  L.  ed.  314;  cit- 
App.  145,  50  S.  W.  728.    This  is  also  j„g  3  pj^jj  j,^  ^^'_  jggg^  gg^  ^  .  ^^^^^ 

substantially   the   position   taken   m    ton  v.  Gresham,  10  Ves.  288;  Moons 
Freeman  on  Judgments,  §  576.  v.  De  Beniales,  1  Russ.  Ch.  307.     See 

Carroll  v.   Carroll,  60  N.  Y.   123,   19 
T-Ante,  §  644.  Am.  Rep.  144;  Wharton,  Ev.  §  1278. 


1418  FOREIGN  JUDGMENTS.  [Chap.  X. 

jurisdiction  over  a  particular  property,  whether  real  or  per- 
sonal, a  judgment  of  such  court  as  to  such  property  is  conclu- 
sive everywhere  and  against  everybody.^  If  the  property  at- 
tached was,  at  the  time  of  the  attachment,  within  the  jurisdic- 
tion of  the  court,  the  title  to  the  property  passes  under  the 
judgment  of  the  court,  provided  due  notice,  such  as  is  held 
reasonable  by  international  law,  be  given  to  parties  interested 
to  come  in,  and  provided  there  be  no  fraud  or  outrageous  viola- 
tion of  justice.^  And  the  fraud,  it  has  been  held,  must  not  be 
such  as  could  have  been  defeated  in  the  court  rendering  the 
judgment.^  But  however  this  may  be,  possession  of  the  prop- 
erty condemned  is  essential  to  give  jurisdiction  in  proceedings 
in  rem.*  It  is  true  that  the  English  courts  have  recognized  as 
judgments  in  rem  forfeitures  pronounced  by  the  court  of  ex- 
chequer;® letters  of  probate,®  or  administration;^  sentences  of 
deprivation  and  expulsion,  whether  delivered  by  the  spiritual 
court,  a  visitor,  or  a  college;*  orders  of  justices  for  dividing 
roads  under  the  act  of  34  G.  3,  chap.  64;®  decrees  of  settle- 
ment by  an  order  of  justices,  whether  unappealed  against^' 

lAnte,   §    310;    Smith,   Lead.   Cas.  defendant  was  not  served  with  proc- 

661 ;  Hannaford  v.  Hunn,  2  Car.  &  P.  ess  and  did  not  appear,  to  full  faith 

155;   Vammell  v.  Bexcell,  3  Hurlst.  &  ,   rrpdit   in   another  atjite    tho  reo 

N.  646,  27  L.  J.  Exch.  N.  S.  447,  4  and  credit  in  another  state,  the  res 

Jur.  N.  S.  978;  The  Rio  Grande,  23  ™ust  have  been  attached  or  seized. 

Wall.  458,  23  L.  ed.  158;  Thompson  or  at  least  have  been  within  the  ju- 

V.  O'Hanlen,  6  Watts,  492;   Is! orris's  risdiction  of  the  court  rendering  the 

Appeal,  30  Pa.  122;  Pennsylvania  R.  i,,j-„™+ 

Oo.  V.  Pennock,  51  Pa.  244;  Noble  v.  I'^'ig^eni- 
Thompson  Oil  Go.  79  Pa.  354,  21  Am. 

Rep.  66.     See  Webster  v.  Adams,  58  ^Geyer  v.  Aguilar,  7  T.  R.  696,  4 

Me.  317;   Moore  v.  Chicago,  R.  I.  &  Revised  Rep.  543,  per  Lord  Kenyon; 

P.  R.  Co.  43  Iowa,  385.  Scott  v.   Shearman,   2   W.   Bl.   977; 

^Shand  v.  Du  Boisson,  L.  R.  18  Eq.  Cooke  v.  Sholl,  5  T.  R.  255. 

283,  43  L.  J.  Ch.  N.  S.  508,  22  Week.  ^Noell  v.  Wells,  1  Lev.  235,  236; 

Rep.  483;   Messina  v.  Petrococchino,  Allen  v.  Dundas,  3  T.  R.  125. 

L.  R.  4  P.  C.  144,  41  L.  J.  P.  C.  N.  S.  TBouchier  v.  Taylor,  4  Bro.  P.  C. 

27,  26  L.  T.  N.  S.  561,  20  Week.  Rep.  708.     See  Prosser  v.  Wagner,  1  C.  B. 

451 ;  Pennsylvania  R.  Co.  v.  Pennock,  N.  S.  289,  26  L.  J.  C.  P.  N.  S.  81,  5 

51  Pa.  244;   Noble  v.  Thompson  Oil  Week.  Rep.  146,  though  see  post,  § 

Co.  79  Pa.  356,  21  Am.  Rep.  66.  810. 

iBank  of  Australasia  v.  Nias,   16  'Philips  v.  Bury,  2  T.  R.  346,  per 

Q.  B.  717,  20  L.  J.  Q.  B.  N.  S.  284.  Lord  Holt;  Rex  v.  Grundon,  1  Cowp. 

315,  321,  322,  per  Lord  Mansfield. 

iWard  V.  Boyce,  152  N.  Y.  191,  36  sQueen  v.  HicUing,  7  Q.  B.  880,  15 

L.  R.  A.  549,  46  N.  E.  180,  states  the  ^-  J-  ^ag.  Cas.  N.  S.  23,  2  New  Sess. 

rule  thus:     To  entitle  a  judgment  in  ^loji^^'  ^_  Kenilworth,  2  T.  R.  598, 

a   proceeding  in   rem   in   which   the  per  BuUer,  J.     See  3  East,  565. 
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or  confirmed  by  a  court  of  quarter  sessions  on  appeal ; '  ^  and 
judgments  of  outlawry.  ^  ^  Yet  all  these  rulings  relate  to  intra- 
territorial  courts,  under  the  local  law  established  by  a  common 
sovereign.  We  have  nothing  to  show  that  an  English  court 
would  treat  a  judgment  in  a  foreign  court  as  in  rem  unless  as 
to  property  actually  within  the  jurisdiction  of  such  court.  Nor 
is  there  any  reason  why  a  person,  capable  of  leaving  his  coun- 
try and  taking  up  a  sojourn  in  foreign  lands,  should  be  treated 
as  a  thing  whose  title  the  lex  rei  sitce  necessarily  determines. 
The  conclusion  that  personal  judgments  are  in  rem  is  based  on 
the  assumption  of  the  ubiquity  of  the  status  assigned  by  per- 
sonal law.  When  this  assumption  falls,  ^^  the  conclusion  rest- 
ing on  it  falls  also. 

The  res  which  will,  even  from  an  interstate  or  international 
point  of  view,  confer  jurisdiction  to  proceed  to  judgment  with- 
out acquiring  jurisdiction  of  the  person,  does  not  always,  nor 
necessarily,  consist  of  tangible  property.  Thus,  as  elsewhere^* 
shown,  the  liability  of  a  debtor  is  a  res  at  his  domicil  which  a 

iiiZea;   v.    Wick    St.    Lawrence,    5  to  the  disposition  of  the  thing,  and 

Bam.  &  Ad.  533,  2  Nev.  &  M.  289,  3  the  court  has  acted  within  its  juris- 

L.  J.  Mag.  Caa.  N.  S.  12,  per  Lord  diction.     If  these  conditions  are  ful- 

Denman.  filled,  the  adjudication  is  conclusive 

i2Co.  Litt.  352  6.  As  Irish  au-  as  against  all  the  world." 
thoritiea  to  the  same  effect,  see  On  the  other  hand,  in  Simpson  v. 
Maingay  v.  Gahan,  Ridg.  L.  &  S.  1,  Fogo,  1  Hem.  &  M.  195,  32  L.  J.  Ch. 
79,  1  Ridgeway,  P.  C.  43,  44  note.  N.  S.  249,  9  Jur.  N.  S.  403,  8  L.  T.  N. 
There,  according  to  Mr.  Taylor  (§  S.  61,  11  Week.  Rep.  418,  1  Johns.  & 
1488),  the  Irish  Exche.  expressly  H.  18,  29  L.  J.  Ch.  N.  S.  657,  6  Jur. 
overruled  Henshaw  v.  Pleasance,  2  N.  S.  949,  2  L.  T.  N.  S.  594,  8  Week. 
W.  Bl.  1174,  a  decision  which,  ae-  Rep.  407,  a  sale  in  New  Orleans  of  a 
cording  to  Fitzgibbon,  Ch.  ( see  Ridg.  British  ship,  then  in  that  port,  under 
L.  &  S.  79 ) ,  was  reprobated  by  Lord  proceedings  by  creditors  of  the  own- 
Mansfield,  in  Dixon  v.  Cock,  and  was  er,  was  held  in  England  to  pass  no 
frequently  condenuied  by  Lord  Lif-  title  as  against  a  prior  English  mort- 
ford,  Ch.  gagee;    though   it   was   said   by   the 

isSee  ante,  §§  101  et  seq.  vice    chancellor   that,   had   the    ship 

In  Castrique  v.  Imrie,  L.  R.  4  H.  been  sold  by  proceedings  technically 
L.  429,  39  L.  J.  C.  P.  N.  S.  350,  23  L.  in  rem,  the  property  would  have 
T.  N.  S.  48,  19  Week.  Rep.  1,  Black-  passed.  And  the  New  Orleans  pur- 
burn,  J.,  said:  chaser  was  allowed  a  lien  for  what, 

"We  think  the  inquiry  is,  first,  in  the  New  Orleans  distribution  of 
whether  the  subject-matter  was  so  the  proceeds,  had  been  paid  to  cred- 
situated  as  to  be  within  the  lawful  itors  who,  by  the  law  of  the  port, 
control  of  the  state  under  the  au-  had  liens  on  the  ship.  See  this  case 
thority  of  which  the  court  sits;  and  discussed  ante,  §§  325,  345,  358. 
secondly,  whether  the  sovereign  au- 
thority of  that  state  has  conferred  ^*  See  ante,  § 
on  the  court  jurisdiction  to  decide  as 
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court,  proceeding  in  rem  and  without  jurisdiction  of  the  per- 
son of  the  creditor,  may  condemn  to  the  payment  of  claims 
against  the  latter.  So,  many  courts  hold  that  the  marriage 
relation,  or  marital  status,  is  a  res  which  a  court  of  the  domicil 
of  either  spouse  may  dissolve  by  a  proceeding  in  rem,  without 
personal  jurisdiction  over  the  other  spouse. -^^ 


665.  Admiralty  anil  sinilar  judgments  in  rem  good  against  all 
the  world. — The  decree  of  a  court  of  admiralty,  or  of  any  other 
court  having  jurisdiction  of  proceedings  in  rem,  has  extraterri- 
torial validity.  ^  This  ubiquity  of  authority  is  applied  even  in 
cases  where  the  sentence  is  founded  on  mistake  of  law.^  It  is 
otherwise,  however,  if  the  jurisdiction  does  not  appear,  or 
where  there  was  not  the  proper  notice  by  publication  o^  other- 


16  gee  cmte,  §  237f. 

iStringer  r.  English  &  8.  Marine 
Ins.  Go.  L.  R.  4  Q.  B.  676,  Affirmed 
in  L.  E.  5  Q.  B.  599,  10  Best  &  S.  770, 
39  L.  J.  Q.  B.  N.  S.  214,  22  L.  T.  N. 
S.  802,  18  Week.  Rep.  1201;  Hughs 
V.  Cornelius,  T.  Raym.  473;  Scott  v. 
Shearman,  2  W.  Bl.  977;  Lothian  v. 
Henderson,  3  Bosw.  &  P.  499,  7  Re- 
vised Rep.  829 ;  Bernardi  v.  Motteuso, 
2  Dougl.  K.  B.  574;  The  Helena,  4 
C.Rob.  3;  Cooke  v.  Shall,  5  T.  R. 
255;  Oodard  v.  Gray,  L.  E.  6  Q.  B. 
139,  40  L.  J.  Q.  B.  N.  S.  62,  24  L.  T. 
N.  S.  89,  19  Week.  Rep.  348;  Dal- 
gleish  v.  Hodgson,  7  Bing.  504,  5 
koore  &  P.  407,  9  L.  J.  C.  P.  138; 
Bolton  V.  Gladstone,  5  East,  160,  1 
Smith,  372,  2  Taunt.  85;  Groudson  v. 
Leonard,  4  Cranch,  434,  2  L.  ed.  670; 
Peters  v.  Warren  Ins.  Co.  3  Sumn. 
389,  Fed.  Oas.  No.  11,035;  Bradstreet 
V.  Neptune  Ins.  Go.  3  Sumn.  600, 
Fed.  Cas.  No.  1,793;  Mamlcin  v. 
Chandler,  2  Brock.  125,  Fed.  Cas.  No. 
9,030;  Dunham  v.  'New  England  Mut. 
Ins.  Go.  1  Low.  Dec.  253,  Fed.  Cas. 
No.  4,152;  The  Vincennes,  3  Ware, 
171,  Fed.  Cas.  No.  16,945;  French  v. 
Hall,  9  N.  H.  137,  32  Am.  Dec.  341; 
Whitney  v.  Walsh,  1  Cush.  29,  48 
Am.  Dec.  590;  Denison  v.  Hyde,  6 
Conn.  508;  Grant  v.  M'Lachlin,  4 
Johns.  34;  Gelston  v.  Hoyt,  13  Johns. 


561;  Street  v.  Augusta  Ins.  &  Bkg. 
Go.  12  Rich.  L.  13,  75  Am.  Dec.  714; 
Duncan  v.  Stokes,  47  Ga.  593;  State 
V.  Central  P.  B.  Co.  10  Nev.  47.  See 
Brown  v.  Bridge,  106  Mass.  563. 

"A  British  ship  is  seized  as  prize 
by  a  Russian  vessel,  on  the  ground 
of  attempted  breach  of  blockade,  and 
taken  to  a  Russian  port  for  adjudica- 
tion as  prize  by  a  prize  court.  The 
goods  on  board  the  ship  are  sold 
under  the  order  of  the  court  to  X. 
It  is  ultimately  decided  by  the  prize 
court  that  the  ship  was  not  lawfully 
captured.  The  title  of  X.,  the  pur- 
chaser, to  the  goods  is  valid  against 
that  of  A.,  the  original  owner." 
Stringer  v.  English  &  8.  Marine  Ins. 
Co.  L.  R.  5  Q.  B.  599,  10  Best  &  S. 
770,  39  L.  J.  Q.  B.  N.  S.  214,  22  L.  T. 
N.  S.  802,  18  Week.  Rep.  1201,  as 
stated  in  Dicey,  Domicil,  261. 

^Imrie  v.  Castrique,  8  C.  B.  N.  S. 
405,  30  L.  J.  C.  P.  N.  S.  177,  7  Jur. 
N.  S.  1076,  4  L.  T.  N.  S.  143,  9  Week. 
Rep.  155,  L.  R.  4  H.  L.  414,  39  L.  J. 
C.  P.  350,  23  L.  T.  N.  S.  48,  19  Week. 
Rep.  1 ;  Williams  v.  Armroyd,  7 
Oranch,  423,  3  L.  ed.  392.  See  Neff 
V.  Pennoyer,  3  Sawy.  274,  Fed.  Gas. 
No.  10,083;  Watts  v.  Waddle,  6  Pet. 
389,  8  L.  ed.  437 ;  Pennoyer  v.  Neff, 
95  U.  S.  714,  24  L.  ed.  565;  Sheridan 
V.  Ireland,  66  Me.  138;  Page  v.  Mc- 
Kee,  3  Bush,  135,  96  Am.  Dec.  201. 
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wise,*  or  where  the  judgment  was  fraudulent,*  or  the  sentence 
outrageously  unjust®  But  wherever  a  court  of  admiralty  or 
prize  court  has  jurisdiction  over  the  property  attached,  then 
its  decree  as  to  such  property,  subject  to  the  above  limitations, 
is  everywhere  conclusive;  and  this  conclusiveness  extends  to 
decrees  of  such  courts  against  persons  properly  before  them.® 
666.  Procedure  must  be  regular  and  in  point. — It  is  otherwise 
as  to  decrees  entered  in  foreign  courts  acting  irregularly  and 
without  proper  pleadings.-'     Nor  can  recitals  of  facts  not  ab- 


3Post,  §  668;  Windsor  \.  McVeigh, 
93  U.  S.  274,  23  L.  ed.  914;  The 
Grief swald,  Swabey,  430;  Bradstreet 
V.  'Nerttime  Ins.  Co.  3  Sumn.  600,  Fed. 
Cas.  No.  1,793;  Rose  v.  Eimely,  4 
Craneh,  241,  2  L.  ed.  608;  Slocum  v. 
Wheeler,  1  Conn.  429;  Sawyer  v. 
Marine  F.  &  M.  Ins.  Go.  12  Mass. 
291 ;  Kuehling  v.  Leierman,  2  W.  N. 
0.  616.  See  Denison  v.  Hyde,  6 
Conn.  508. 

iShand  v.  Du  Buisson,  L.  R.  18  Eq. 
283,  43  L.  J.  Ch.  N.  S.  508,  22  Week. 
Rep.  483;  Messina  v.  Petrococchino, 
L.  R.  4  P.  C.  144,  41  L.  J.  P.  C.  N. 
S.  27,  26  L.  T.  N.  S.  561,  20  Week. 
Rep.  451. 

5/6td.  In  this  respect  it  is  im- 
portant to  keep  In  mind  the  cautions 
of  Lord  Thurlow  and  Lord  Ellenbor- 
ough.  Fisher  v.  Ogle,  1  Campb.  419, 
420;  Donaldson  v.  Thompson,  1 
Campb.  432,  10  Revised  Rep.  717. 

The  effect  of  the  decree,  unless  the 
defendant  be  within  the  jurisdiction 
of  the  court  at  the  time,  or  appears 
as  a  party,  is  limited  to  the  thing  as 
to  which  the  judgment  is  obtained. 
Post,  §  667.  See  Bartlett  v.  Spicer, 
75  N.  Y.  528. 

That  the  rule  in  the  text  extends 
to  all  cases  of  state  judgments  in 
rem,  see,  in  addition  to  cases  above 
cited,  Arndt  v.  Arndt,  15  Ohio,  33; 
Melhop  V.  Doane,  31  Iowa,  397,  7 
Am.  Rep.  147;  Rape  v.  Beaton,  9 
Wis.  328,  76  Am.  Dec.  269;  Sevier  v. 
Roddie.  51  Mo.  580. 

^Lothian  v.  Henderson,  3  Bos.  & 
P.  499,  7  Revised  Rep.  829 ;  HoUs  v. 
Henning,  17  C.  B.  N.  S.  791,  34  L.  J. 
C.  P.  N.  S.  117,  11  Jur.  N.  S.  223,  12 
L.  T.  N.  S.  205,  13  Week.  Rep.  431; 
Croudson  v.  Leonard,  4  Cranoh,  434, 


2  L.  ed.  670;  Baxter  v.  New  England 
Marine  Ins.  Co.  6  Mass.  277,  4  Am. 
Dec.  125;  Calhoun  v.  Insurance  Co. 
1  Binn.  299;  though  see  cases  cited 
in  Wharton,  Ev.  §  814. 

In  The  City  of  Mecca,  L.  R.  5 
Prob.  Div.  28,  a  decree  in  rem  of  a 
Portuguese  tribunal  of  commerce, 
being  brought  before  the  admiralty 
division,  in  1879,  for  execution,  Sir 
R.  Phillimore  said:  "I  am  of  opin- 
ion that  it  is  the  duty  of  this  court 
to  act  as  auxiliary  to  the  Portu- 
guese court,  and  to  complete  the 
execution  of  justice  which,  owing  to 
the  departure  of  the  ship,  was  neces- 
sarily left  unfinished  by  that  court." 
In  this  case  an  English  vessel, 
after  having  collided  with  and  sunk 
a  Portuguese  one,  put  into  Lisbon, 
and  a  judgment  for  damages  from 
the  collision  was  rendered  against  it 
in  the  courts  of  Portugal.  It  was 
held  that  the  English  admiralty 
court  would  entertain  a  suit  to  en- 
force the  judgment  in  rem. 

"In  the  admiralty  division  of  the 
high  court,  as  formerly  in  the  court 
of  admiralty,  effect  can  be  given  in 
rem  to  the  sentence  in  rem  of  a 
foreign  court  having  admiralty  juris- 
diction, or  what  is  equivalent  there- 
to. Also,  if  the  writ  is  indorsed  as 
on  a  personal  sentence,  still  effect  in 
rem  may  be  given  if  it  appears  that 
the  proceedings  abroad  were  on  a 
maritime  lien,  naturally  leading  to  a 
sentence  in  rem."  Westlake,  1880, 
§§  292,  293. 

^Bradstreet  v.  Nevtune  Ins.  Co.  3 
Sumn.  600,  Fed.  Cas.  No.  1,793; 
Sawyer  v.  Marine  F.  &  M.  Ins.  Co.  12 
Mass.  291. 
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solutely  necessary  to  the  decree  bind  strangers.^  In  cases  of 
condemnation,  the  ground  of  condemnation,  to  be  conclusive, 
must  clearly  appear.^  And  a  decree  may  be  disputed  and  the 
facts  opened,  when  the  language  of  the  sentence,  by  setting 
out  several  reasons  for  judgment,  leaves  it  uncertain  whether 
a  ship  was  condemned  upon  a  ground  which  would  warrant  its 
condemnation  by  the  law  of  nations,  or  upon  other  ground 
which  amounts  only  to  a  breach  of  the  municipal  regulations 
of  the  condemning  country.*  In  any  view,  it  is  agreed  that 
the  decree  is  conclusive  only  as  to  matters  essential  to  the  de- 
cree.^ But  when  a  competent  court,  by  proceedings  directed 
specifically  against  a  thing  within  its  jurisdiction,  acts  on  such 
thing,  its  judgment,  if  the  procedure  be  regular,  is  everywhere 
binding.  ® 

667.  Judgments  in  rem  do  not  bind  person  of  owner  unless  he 
be  a  party. — Such  judgments,  however,  do  not  bind  the  alleged 
owner  of  the  property  personally ;  and  only  affect  him,  suppos- 
ing him  to  be  the  ovsraer,  to  the  extent  of  the  property  attached, 
unless  he  is  duly  summoned  and  a  personal  judgment  entered 
against  him.^ 

^Van  Veohten,  v.  Griffiths,  4  Abb.  1;  Magoun  v.  'New  England  Marine 

App.  Dee.  487.  Ins.  Go.  1  Story,  157,  Fed.  Cas.  No. 

3See  Lothian  v.  Henderson,  3  Bos.  8,961;    Peters  v.   Warren  Ins.  Go.  3 

&  P   499,  7  Revised  Rep.  829;  Ghris-  Sumn.  389,  Fed.  Cas.  No.  11,035,  14 

tie  V.  Seoretan,  8  T.  R.  192;  Dalgle-  Pet.  99,  10  L.  ed.  371;  The  Mary,  9 

ish  V.  Hodgson,  7  Bing.  504,  5  Moore  Cranch,  126,  3  L.  ed.  678;  Hudson  v. 

6  P.  407,  9  L.  J.  C.  P.  138;  Fisher  v.  Guestier,  4  Cranch,  293,  2  L.  ed.  625; 
Ogle,  1  Campb.  418;  Bradstreet  v.  Williams  v.  Armroyd,  7  Cranch,  423, 
Neptune  Ins.  Co.  3  Sumn.  600,  Fed.  3  L.  ed.  392;  Whitney  v.  Walsh,  1 
Cas.  No.  1,793;  Rolinson  v.  Jones,  Cush.  29,  48  Am.  Dec.  590;  Grant  v. 
8  Mass.  536,  5  Am.  Dec.  114;  Gray  v.  M'Lachlin,  4  Johns.  34. 

SMxm,  1  Harr.  &  J.  142.  WArcy  v.  Ketchum,  11  How.  165, 

iDalgleish  y.  Hodgson,  7  Bing.  495,  13  L.   ed.  648;   Phelps  v.  Holker,  1 

504,  5  Moore  &  P.  407,  9  L.  J.  C.  P.  Da]l.  261,   1   L.  ed.   128;   Boswell  v. 

138-   Hobbs  V.  Henning,  17  C.  B.  N.  Otis,  9  How.  336,  13  L.  ed.  164;  Pen- 

S    791    34  L.  J.  C.  P.  N.  S.  117,  11  noyer  v.  iVeff,  95  U.  S.  714,  24  L.  ed. 

Jur.  N.  S.  223,  12  L.  T.  N.  S.  205,  13  565;   McVicTcer  v.  Beedy,  31  Me.  316, 

Week.  Rep.  431 ;  Bernardi  v.  Motteuco,  50  Am.  Dec.  666 ;  Price  v.  Hickok,  39 

2  Dougl.  K.  B.  575;  Galvert  v.  Bovill,  Vt.   292;    Bissell  v.   Briggs,  9  Mass. 

7  T.  R  523,  4  Revised  Rep.  517;  462,  6  Am.  Dec.  88;  Ewer  v.  Coffin,  1 
Ba/ring  v.  Clagett,  3  Bos.  &  P.  215,  5  Cush.  23,  48  Am.  Dec.  587 ;  Phelps  v 
East   398;  Taylor,  Ev.  §  1542.  Brewer,  9  Cush.  390,  57  Am.  Dec.  56; 

iCalvert  v.  Bovill,  7  T.  R.  523,  4  Steel  v.  Smith,  7  Watts  &  S.  447; 

Revised  Rep.  517;  Maleyy.  Shattuck,  Scott  v.  Noble,  72  Pa.  116,  13  Am. 

3  Cranch,  458,  2  L.  ed.  498;  Fitzsim-  Rep.  603;  Arndt  v.  Arndt,  15  Ohio, 
mons  V.  Newport  Ins.  Co.  4  Cranch,  33;  Melkop  v.  Doane,  31  Iowa,  397,  7 
186   2  L.  ed.  591.  Am.  Rep.  147;  Jones  v.  Spencer,  15 

»'Cos<rif/«e  V.  /mrte,  L.  R.  4  H.  L.  Wis.  583;  Outhwite  v.  Porter,  13 
428,  39  T..  J.  C.  P.  N.  S.  350.  23  Mich.  533;  Tyler  v.  Peatt,  30  Mich. 
K    T.     X.    S.    48,    19    Week.    Rep.    63;    Peebles  v.  Patapsoo  Guano  Co. 
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668.  If  grossly  unjust,  pass  no  title. —  It  has  been  already 
noticed-'  that  a  judgment  in  rem,  based  on  gross  violation  of 
justice,  or  of  settled  international  procedure,  will  be  regarded 
as  inoperative.^ 

V.  Judgments  as  to  status. 

669.  Judgments  as  to  personal  status  not  ubiquitous. — If  the 
reasoning  of  prior  chapters  be  correct,  a  judgment  determining 
the  status  of  a  person  is  not  a  judgment  in  rem  which  deter- 
mines the  status  of  such  person  wherever  he  may  go.  Hence, 
extraterritorial  efficiency,  so  far  as  concerns  the  parties  when 
leaving  the  state  of  process  and  visiting  other  states,  will  not 
be  assigned  to  a  foreign  judgment  of  lunacy,'-  or  of  business 
incapacity,^  or  of  bankruptcy,  when  devesting  him  of  busi- 
ness capacity.^  On  this  principle  it  was  held  by  the  Supreme 
Court  of  the  United  States  that  a  foreign  judgment  determin- 
ing the  status  of  an  alleged  slave  had  no  extraterritorial  ef- 
fect.* 

This  rule,  however,  seems  to  be  limited  to  judgments  which 
impose  a  legal  and  non-natural  status  upon  a  person  by  enlarg- 
ing his  powers  and  assigning  a  representative  capacity  to  him 
(e.  g.,  a  judgment  appointing  a  guardian,  or  an  executor  or 
administrator),  or  by  restricting  his  powers  (e.  g.,  a  judgment 
declaring  a  person  a  lunatic).  Upon  the  other  hand,  a  judg- 
ment affecting  or  declaring  the  natural  status  of  persons,  such 

77  N.  C.  233,  24  Am.  Rep.  447.       As  Rathione,  6  Hurlst.  &  N.  301,  30  L. 

to  divorce   eoo  parte   judgments,   see  J.  Excli.  N.  S.  238,  is  an  authority 

ante,  %  2394 ;  PoAvUng  v.  Willson,  13  that  where  the  defendant  voluntarily 

Johns.  192.              ,  appears  and  takes  the  chance  of  a 

Parsong,     Ch.     J.     in     Bissell    v.  judgment  in  his  favor,  he  is  bound." 

Briggs,  9  Mass.  462,  6  Am.  Dec.  88,  See  discussion   in   Westlake    (1880), 

goes  so  far  as  to  intimate  that  even  §  307 ;  and  to  same  effect,  Molony  v. 

should  the  defendant  appear  in  the  Giblions,   2   Campb.   502,   11   Revised 

attachment  suit,  this  does  not  give  Rep.  778. 

jurisdiction   to   the   court  to   render  lAnte,   §  665. 

against  him  a  judgment  in  personam  ^Windsor    v.    McVeigh,    93    U.    S. 

wliich  would  bind  extraterritorially.  274,  23  L.  ed.  914;   Wharton,  Ev.   § 

This  question-  was  reserved  in  Schibs-  796. 

by  V.  Westenholz,  L.  R.  6  Q.  B.  162,  lAnte,  §  122. 

40  L.  J.  Q.  B.  N.  S.  73,  24  L.  T.  N.  ^md. 

8.93,  19  Week.  Rep.  587,  though  in  apost,  §§  803,  804. 

this   case    Blackburn,    J.,    said   that  *Davis  v.  Wood,  1  Wheat.  6,  4  L. 

"the  decision  in  De  Gosse  Brissac  v.  ed.  22. 
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as  a  decree  confirming  or  dissolving  a  marriage,  assuming  that 
the  court  had  jurisdiction,  is  recognized  as  valid  in  every  coun- 
try, unless  contrary  to  the  distinctive  policy  of  the  forum.  ^ 

670.  Divorce  judgments,  when  ex  parte,  do  not  bind  property. 
— Under  what  limitations  judgments  in  divorce  are  ubiqui- 
tous has  been  already  discussed.-'  It  is  sufficient  here  to  say 
that  such  judgments  cannot  be  regarded  in  rem  so  far  as  con- 
cerns the  defendant  not  a  party  to  the  case.^ 

VI.  Distinctive  peactice  on  the  contiwent  of  Etjeope. 

671.  Development  of  Eoman  law  in  this  relation. —  Modem 
jurists,  while  maintaining,  as  a  rule,  the  extraterritorial  force 
of  foreign  judgments  when  rendered  by  competent  courts, 
have  sought  other  and  varied  reasons  for  their  conclusions. 
Vattel  and  Pufendorf  have  argued  that  to  decide  otherwise 
was  to  assail  the  judicial  sovereignty  of  the  state  in  which  the 
judgment  was  entered.  ^  To  this,  however,  the  reply  is  not  im- 
pertinent, that  if  there  is,  in  such  case,  any  invasion  of  sov- 
ereignties, the  invasion  is  on  the  state  on  whom  a  foreign  judg- 
ment is  foisted  for  no  other  reason  than  that  otherwise  the 
sovereignty  of  the  state  rendering  the  judgment  would  be  ag- 
grieved.^ Others,  including,  in  Germany,  Kliiber,^  and  the 
great  body  of  English  and  American  jurists,  have  rested  this 
extraterritorial  force  of  judgments  on  the  consent  of  the  par- 
ties; a  consent,  either  express,  which  arises  from  residence,  or 
the  possession  of  property  within  the  jurisdiction;  or  implied, 
from  the  entering  into  an  obligation  bound  by  the  law  of  the 
particular  state.  Assuming  that  everyone  is  supposed  to  con- 
sent to  the  judicial  action  of  a  state  under  whose  protection  he 
places  himself  or  his  property,  this  is  a  position  that  it  is  diffi- 
cult to  refute.* 

iEilton  V.  Ouyot,  159  U.  S.  113,  350;  Pufendorf,  Observat.  juris.  Uni- 
167,  40  L.  ed.   95,   110,  16  Sup.  Ct.   vers   1  observ.  28,  §  8,  a.  E. 

'  '         '  '^  2This    IS    put    very    pointedly   by 

Kep.  139.  Bar,  §  125. 

SEuropiiisches  Viilkerrecht,  §  59. 
i-Ante,  §§  204  et  seq.  ^Tliis  is  strongly  put  by  Lord  Den- 

^Post,  §  715;  Middleworth  v.  Mc-  man,  in  Henderson  v.  Henderson,  6 
Dowll,  49  Ind.  386.  Q.  B.  298,  13  L.  J.  Q.  B.  N.  S.  274,  9 

Jur.     755.        And    see    Gastrique    v. 
But  see  cases  cited  ante,  §  237f.        Tmrir.  39  T..  J.  C.  P.  N.  S.  350,  L.  R. 

4  H.   L.   4:>8,   23  L.   T.   N.   S.  48,   19 
iVattel,  Nations,  bk.  2,  chap.  18,  §    Week.  Rep.  1. 
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Masse, ^  Foelix,*  Martens,''  Phillimore,®  and  Wachter,^  re- 
jecting these  two  last  points,  content  themselves  with  falling 
back  on  the  reasons  of  comity  and  reciprocal  utility.  But  the 
laxity  of  this  view  is  betrayed  in  the  practice  of  the  French  ju- 
rists, by  whom  chiefly  it  has  been  advanced.  If  comity  is  not 
shown  by  others,  they  have  not  been  slow  to  argue  that  comity 
will  not  be  returned.  The  foreign  judgment  in  itself  has  no 
moral  authority;  its  enforcement,  they  thus  infer,  is  a  matter 
of  discretion,  not  to  be  exercised  dis advantageously  to  French 
citizens.^**  A  foreign  jiidgment,  in  this  view,  is  only  a  form 
of  proof,  capable  of  being  overcome  by  other  proofs. -^^  In 
Spain,  Sweden,  Norway,  and  Russia,  where  the  necessity  for 
such  comity  presses  still  more  lightly,  foreign  judgments  are 
regarded  as  having  not  even  prima  facie  force.  In  these  coun- 
tries, according  to  Foelix,  the  plaintiff  must  bring  forward  his 
original  proofs.  It  does  not  help  him  to  show  that  these  proofs 
have  been  pushed  to  judgment  in  a  foreign  court.  But  that 
comity  is  not  the  basis  on  which  a  foreign  judgment  is  to  be 
enforced  is  now  generally  agreed. -^^ 

Bar,^*  advancing  in  this  line  on  Savigny's  lead,  suggests,  as 
an  independent  ground,  the  position  that  as  a  foreign  judg- 
ment is  the  special  law  of  its  state  applied  to  a  case  of  which 
such  state  has  cognizance,  so,  as  such  special  law,  such  judg- 
ment is  binding  in  other  states  on  those  general  principles  of 
international  justice  which  require  each  case  to  be  dotermined, 
no  matter  in  what  land  the  adjudication  takes  place,  by  the 
particular  law  to  which  it  is  subject.  It  is  impossible  not  to 
recognize  the  force  of  this  view.  The  whole  structure  of  pri- 
vate international  law  rests  on  the  principle  that,  whatever  is 
the  forum,  the  law  by  which  a  case  is  to  be  tried  is  to  be  that  to 
which,  on  it  merits,  it  is  subject.  And  the  judgment  of  a  com- 
petent court  is  an  official  certificate  of  what  the  law  in  such 
country  is. 

672.  In  French  and  cognate  systems,  judgments  are  declared 

ex6cutoire    on    application  to  a  judge,  but  not  conclusive In 

England  and  in  the  United  States,  while  foreign  judgments. 


6No.  298. 

Traitg  des  Assur.  c.  4,  sect.  8,  §  2; 

611.  No.  328. 

Pardessus,   No.    1488.      See.   particu- 

n 94. 

larly,    Code    Civile,    art.    546,    2123, 

8IV.  671. 

2128. 

911.  §  417. 

12  Ante,  §  1. 

loKcElix,  No.  344. 

See  post,  §  824.        is§§  116,  125. 

iiPoelix,    ii.    No.    369;    Emgrigon, 
Vol.  II.  CoNPL.  of  Laws. — 90. 
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as  a  rule,  are  conclusive  between  the  parties,  they  can  only  be 
enforced  by  a  new  suit  brought.  In  France,  and  in  states  hold- 
ing a  cognate  jurisprudence,  on  the  other  hand,  no  such  suit 
is  brought,  but  upon  application  to  the  local  judge,  on  due 
cause  being  shown,  he  declares  the  judgment  to  be  execidoire, 
upon  which  execution  issues  on  it  forthwith;  and  yet,  at  the 
same  time,  while  this  inherent  vigor  of  execution  without  suit 
is  assigned  to  the  foreign  judgment,  the  prevalent  opinion  is 
that  it  presents,  when  thus  offered,  a  mere  prima  facie  case  of 
indebtedness.  -^ 

673.  In  France,  execution  conditioned  on  reciprocity. — The 
French  courts  will  refuse  to  admit  to  execution  the  judgments 
of  countries  in  which  French  judgments  are  not  regarded  as  of 
force  ;^  and  the  converse  is  so  far  from  being  conceded,  that  it 
has  been  judicially  ruled  in  France  that  the  fullest  recognition 
in  a  foreign  country  of  French  judgments  imposes  no  absolute 
obligation  on  the  French  courts  to  recognize  in  return  the  judg- 
ments of  such  foreign  country.^  As  a  general  rule,  it  may  be 
assumed  that  in  the  states  following  the  French  Code,  reciproc- 
ity is  a  prerequisite  to  a  foreign  judgment  being  admitted  to 
execution.  * 

In  Germany,  in  view  of  the  business  confusion  that  arise- 
when  litigated  questions,  with  the  consequences  of  hostile  exe- 
cutions, are  bandied  to  and  fro  between  courts,  each  of  which 
may  claim  jurisdiction  over  the  parties  or  their  property,  re- 
cent high  authorities  have  leaned  to  the  opinion  that  retorsion 

iThe  French  practice  will  be  found  In  Denmark:  Jour.  1880,  p.  368. 

in  Fiore,  Op.  cit.   §  235 ;   Goiraud's  In  Turkey,  though  nominally  equal 

French  Code  (1880),  36;  Brocher,  Op.  rights  are  granted  to  suitors  of  all 

cit.   422;   Jour,  du  droit  int.   privS,  classes,  Christians  are  excluded  from 

1877,  pp.  424,  425;  1779,  p.  546.  the  -witness-box,  or,  if  examined,  are 

In  the  Journal  du  droit  int.  priv6  placed  under  such  disabilities  as  to 

will  be  found  a  series  of  valuable  ar-  strip  their  evidence  of  weight.    And 

tides    on    the    execution    of   foreign  the  courts  are  so  constituted  as  to 

judgments  in  the  following  states :  make   their   action   simply  partisan. 

In   Portugal:  Jour.    1874,   pp.   76,  See,  on  this  topic,  a  report  by  Sir 

125;  1875,  pp.  54,  271,  449.  Travers  Twiss  to  the  International 

In  England:  Jour.  1878,  p.  22,  and  Institute  in  1880. 

following   numbers.  The  German  practice  is  given  by 

In  Russia:  Jour.  1878,  p.  139.  Bar,   §    126,   and  is   detailed  in  the 

In  Italy:  Jour.  1878,  p.  235;  1879,  first  edition  of  this  work,  §  793.    See 

pp.  71,  244,  292.  post,  §§  673  et  seq. 

In  Holland:   Jour.   1879,   pp.   369,  iFoelix,   ii.   No.   328;    Bar,  §    125. 

431.  A.nte,  §  17. 

In  Sweden:  Jour,  1880,  p.  83.  2Merlin,  R«p.  Jugement,  §  14. 

In   Belgium:    Jour.   1877,  p.   339;  SBar,  §  125. 
Jour.  1880,  p.  93. 
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in  this  respect  should  be  abandoned,  except  so  far  as  is  re- 
quired in  the  modification  of  executions.* 

674.  Not  necessary  that  defendant  should  have  no  effects  in 
country  of  judgment. — It  has  been  argued  in  Germany  that  an 
action  will  not  be  sustained  on  a  foreign  judgment  unless  it 
should  appear  that  the  defendant  had  no  sufficient  effects  in 
the  country  of  the  judgment  on  which  the  plaintiff  could 
seize.  ^     But  the  weight  of  opinion  is  the  other  way.^ 

675.  Judgments  for  torts  not  viewed  as  final. — By  the  prac- 
tice of  the  modern  Roman  law,  no  foreign  judgments  for  de- 
licts or  torts  are  conclusive  on  the  merits;  and  all  such 
judgments  are  treated  as  open  to  re-examination  by  extraterri- 
torial courts.-^ 

ilbid.  iBar,  §  125.    See  ante,  §  4. 

iFeuerbach,  p.  121. 
2Bar,  §  125,  note  21 ;  Mittermaier, 
in  Archiv.  14,  pp.  105,  106. 


CHAPTEE  XL 

PRACTICE. 

I.  Matters  peetaining  to  remedy. 
675a.  In  general. 
II.  External  eormalities  or  documents. 

a.  Law  of  place  to  he  followed  as  to  solemmsation. 

676.  Locus  regit  actum  generally  accepted  in  England  and 

in  this  country. 

677.  Adopted  by  foreign  jurists  and  Codes. 

678.  Rule  not  applicable  to  imperfectly  civilized  lands. 

679.  Doubts  as  to  whether  the  rule  is  imperative. 

680.  Presumption  to  be  drawn  from  omission  of  local  forms. 

681.  Election  conceded  in  Roman  and  European  law  as  to 

wills. 

682.  Otherwise,  by  English  common  law. 

683.  Where  local  law  requires  registry  this  is  imperative. 

684.  Double  solemnization  may  be  prudent. 

b.  Btamips  and  fiscal  impositions. 

685.  Omission  of  stamp  fatal  when  requisite  to  validity  of 

document. 

686.  Exception   as   to  cases   of  documents   casually   solem- 

nized. 

687.  Exception  when  the  object  of  the  stamp  act  was  merely 

revenue. 

688.  Exception  when  stamp  not  necessary  to  validity. 

c.  Statute  of  frauds,  and  other  statutes  requiring  certain  kinds 

of  evidence  to  support  an  action. 

689.  Ordinarily,   documents  valid  in   place  of  making  are 

valid  everywhere. 

690.  Exception,  in  ease  of  statute  of  frauds. 

690a.  Distinction  based  upon  particular  phraseology. 

690b.  Consequences  of  adoption  of  distinction. 

690c.  Extent  to  which  distinction  has  been  followed. 

690d.  Consequences  of  repudiation  of  distinction;  other  pos- 
sible distinctions. 

690e.  Statute  of  frauds  as  embodying  public  distinctive  of 
forum. 

690f.  Conclusion  as  between  law  of  forum  and  substantive 
law  of  contract. 
1428 
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691.  Contract  made  under  statute  of  frauds  must  conform 

to  it. 

692.  But    not    necessarily    contract    made    in   territory    of 

statute. 
692a.  Same. 

693.  Nor  as  to  contract  to  be  performed  in  such  territory. 
693a.  As  between  law  of  place  where  contract  was  made  and 

that  of  place  where  it  is  performable. 
693b.  As  between  law  of  place  where  contract  was  made  and 
that  of  place  where  property  is  situated. 

694.  Where  statute  merely  goes  to  evidence,  it  is  not  extra- 

territorial. 

d.  When  another  country  is  sought,  in  order  to  evade  home  regu- 

lations. 

695.  Document   not   invalidated   by   mere    fact    that   it    is 

solemnized  in  foreign  state  with  intention  of  avoid- 
ing home  law. 

696.  Otherwise,  when  the  law  evaded  is  based  on  policy  or 

morals. 

e.  Transfers  of  property. 

697.  Lex  rei  sites  controls. 

f.  Capacity  or  status  of  parties. 

698.  Determinable  by  national  policy. 

g.  Certificates  of  notaries  and  other  officers. 

699.  Must  be  in  accordance  with  local  law. 

700.  Lex  fori  ultimately  determines  admissibility. 

701.  Need  and  proof  of  notarial  seal. 

702.  Exemplifications  entitled  to  same  respect  as  originals. 

703.  No  distinction  between  general  and  special  officers. 
III.  Jurisdiction  or  couets. 

704.  Foreign  privileges  as  to  courts  not  extraterritorial. 

705.  Alienship   of   parties    does   not   affect   competency   of 

court. 

706.  Otherwise,  in  France. 

707.  Danger  of  undue  expansion  of  common-law  rule. 

708.  In  Roman  law,  criterion  of  domicil  is  based  on  sub- 

mission. 

709.  In  the  same  law,  defendant's  change  of  domicil  devests 

jurisdiction. 

710.  Otherwise,  as  to  delicts. 

711.  Local  actions  to  be  brought  in  local  courts;  otherwise 

as  to  transitory  actions. 
711i.  Court  may  enjoin  from  suing  in  other  state. 

712.  Competency   for   transitory   suits   sustained  by   intra- 

territorial  service  of  process. 

713.  By    recent    legislation,    extraterritorial    service    per- 

mitted. 
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714.  Foreign  corporation  may  be  so  served. 

715.  Internationally,  jurisdiction  cannot  be  based  on  mere 

extraterritorial  service. 

716.  Exception  in  divorce  cases. 

717.  Proceedings  in  rem  give  title  to  thing  intraterritori- 

ally  attached. 
717i.  But  not  extraterritorially. 

718.  Statutory  extraterritorial  service  to  follow  statute. 

719.  Service  when  one  partner  is  abroad. 

720.  Consuls  not  privileged  from  service. 

IV.   laSTTERS  BOGATOEY. 

722.  Framing  governed  by  local  practice. 

723.  In  Europe,  are  executed  by  courts. 

724.  Practice  of  execution  that  of  examining  court. 

725.  Discretion  allowed  examining  tribunal. 

726.  But   competency   and   admissibility   are   for   court  of 

trial. 

727.  Privilege  determinable  by  law  of  place  of  examination. 

728.  Extradition  of  witnesses  provided  for  in  treaties. 

729.  Court    of    examination    determines    on    production    of 

papers. 

730.  And  so,  as  to  mode  of  oath. 

731.  Recent  statutes  provide  for  executing  commissions  by 

foreign  courts. 
V.  Paeties. 

732.  In  our  practice  alien  may  sue,  but  may  be  compelled 

to  give  security  for  costs. 

733.  Such  security  may  also  be  required  in  France. 

734.  Defendant  cannot  be  so  compelled. 

735.  Leae  fori  determines  whether  assignee  can  sue  in  his 

own  name. 

736.  Validity  of  assignment  determined  by  its  own  law. 
736a.  Necessary  defendants;    aggregate  name;   guardian  ad 

litem. 
736b.  Suit  by  third  person. 

737.  Alien  enemies  not  entitled  to  sue. 

738.  With  us,  foreign  defendant  may  be  sued. 

739.  Otherwise,  where  defendant's  domicil  is  test  of  juris- 

diction. 

740.  Arrest  of  defendant  permitted  in  European  states. 

741.  Arrest  is  now  determined  by  lex  fori. 

742.  When  nonresident  alien  enemy  may  be  sued. 

743.  Alienage  of  parties  does  not  devest  jurisdiction. 

744.  In  Germany,  this  jurisdiction  declined. 

745.  So,  in  France. 

746.  Exceptions. 

7464 .  When  foreign  sovereigns  may  be  parties. 
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VI.   FOEM  OF  STTIT  AND  PROCESS. 

747.  Lex  fori  decides  as  to  process. 

748.  Imprisonment  for  debt  to  be  so  determined. 

749.  Foreign  remedies  will  not  be  adopted. 

750.  Illustrated  in  suits  by  assignees,  and  by  surviTors, 
750a.  Conditions  of  right  to  sue. 

VII.  Attobneys  and  pkoctoes. 

751.  Lea>  fori  determines  relations  of. 
VIII.  Evidence. 

a.  General  rules. 

752.  Difficulty  in   distinguishing  the   case  itself  from  the 

evidence  offered  to  prove  it. 

753.  Solution  that  lean  fori  determines  only  matters  of  form. 

754.  Solution   that   our   distinctive   rules   of   evidence   are 

matters  of  state  policy,  to  be  enforced  by  judex  fori 
in  all  cases. 

b.  Documents. 

755.  Proof  of  documents  is  for  lex  fori. 

756.  Seal  of  foreign  sovereign  self-proving. 

757.  Exclusionary  effect  of  stamps  only  local. 

758.  Such  defects  do  not  invalidate  papers  executed  extra- 

territorially. 

759.  Parish  records  admissible  by  Roman  and  canon  law. 

760.  Such  records  admissible  under  our  law. 

761.  Copies  of  foreign  records  provable  by  seal  or  by  parol. 

762.  Exemplifications  of  sister  states  admissible  under  act 

of  Congress. 

763.  Copies  of  foreign  documents  provable  by  seal  or  parol. 

764.  Records  as  well  as  documents  governed  by  rule  locus 

regit  actum. 

765.  Except  as  to  forms  prescribed  by  lex  situs,  and  as  to 

wills. 

766.  Merchants'  book  accounts  tested  by  lex  fori. 
_  767.     Tests  of  relevancy  and  hearsay  for  lex  fori. 

768.  So,  as  to  parol  variation  of  documents. 
768a.  Same. 

C  Witnesses. 

769.  Admissibility  of  witnesses  for  lex  fori. 

770.  But  not  number  necessary  to  solemnization  of  docu- 

ment. 
d.  Proof  of  foreign  law. 

771.  Courts  take  judicial  notice  of  law  merchant  and  mari- 

time, and  of  elementary  Roman  and  canon  law. 

772.  Otherwise,  foreign  law  must  be  proved. 

773.  Question  one  of  fact  for  jury. 

773a.  Whether  foreign  law  question  of  law  or  fact. 

774.  Experts  admissible  to  prove  foreign  law. 
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774a.  Mode  of  proving  foreign  law  generally. 

775.  Practical  knowledge  sufficient  for  this  purpose. 

776.  Judicial  constructions  extraterritorially  respected. 

777.  Foreign  statutes  may  be  proved  by  exemplificationa, 

778.  By  treaty  and  statute,  copies  admissible. 

779.  Foreign  law  presumed  the  same  as  our  own. 

780.  But  not  as  to  domestic  idiosyncrasies. 

781.  And  not  to  work  forfeiture,  or  defeat  intention. 
781a.  Judicial  notice  of  law  of  foreign  jurisdiction. 
781b.  Different  theories   as  to   proper   course  when  foreign 

law  not  proved. 

781c.  Conflict  between  presumption  in  favor  of  the  common 
law  and  presumption  that  law  of  other  jurisdiction 
is  the  same  as  the  law  of  the  forum. 

781d.  Application  of  lex  fori  without  indulging  any  presump- 
tion as  to  foreign  law. 

781e.  Refusal  to  apply  any  substantive  law. 

e.  Pleading  foreign  lomo. 

78  If.  Generally. 

f.  Presv/m'ptions. 

782.  Presumptions  determinable  by  lex  fori. 
782a.  Presumption;  implied  contract. 

g.  Question  for  court  or  jury. 

782b.  Generally. 
IX.  Lis  pendens. 

783.  A  stay  by  Roman  law. 

784.  With  us,  prior  foreign  suit  no  bar. 

785.  Party  may  be  enjoined  from  proceeding  in  foreign  land. 

786.  In  proceedings  in  rem,  first  attachment  holds. 

787.  Foreign  attachment  may  be  pleaded  pro  tanto. 
787a.  Same. 

X.  Set-off  and  want  of  consideeation. 

788.  Set-off  governed  by  lex  fori. 

789.  So,  as  to  assailing  consideration. 
XI.  Execution. 

790.  Execution  to  be  governed  by  lex  fori, 
790a.  Appraisal  of  property. 

790b.  Liability  of  property  to  execution  dependent  upon  lex 
rei  sitw. 

791.  So,  as  to  exemption. 
XII.  Exemptions. 

791a.  Generally. 

I.  Matters  peetaining  to  eemebt. 
675a.  In  general. — The  third  rule  announced  by  the  United 
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States  Supreme  Court  in  the  case  of  Scudder  v.  Union  Nat. 
Bank/  namely,  that  matters  respecting  the  remedy  depend 
upon  the  law  of  the  place  where  the  suit  is  brought,  is  univer- 
sally conceded.  ^  It  is,  however,  frequently  a  delicate  and  diffi- 
cult matter  to  determine  whether  a  particular  question  relates 
to  the  substantive  rights  of  the  parties  or  to  the  remedy  merely. 
The  form  in  which  the  question  is  presented  is  not  always  a 
safe  criterion;  for  a  question  that  really  affects  the  substantive 
rights  of  the  parties  may  easily  be  put  in  a  form  suggesting 
that  it  pertains  to  the  remedy.  For  example,  the  proposition 
that  certain  facts  have  a  particular  legal  effect,  as  a  matter  of 
law,  is  often  put  in  the  form  that  the  question  is  for  the  court, 
and  not  for  the  jury ;  and  the  courts  have  sometimes  been  mis- 
led by  this  change  of  form,^  So,  the  question,  which  really 
pertains  to  the  substantive  rights  of  the  parties,  whether  the 
effect  of  a  written  instrument  may  be  controlled  or  modified 
by  a  contemporaneous  parol  agreement,  may  be  put  in  the  form 
of  the  question,  suggestive  of  the  remedy,  whether  a  parol  agree- 
ment is  admissible  in  evidence  to  control  or  modify  a  written 
agreement* 

Again,  a  matter  that  is  ordinarily  regarded  as  pertaining  to 
the  remedy,  and  therefore  governed  by  the  lex  fori,  may  be- 
come incorporated  as  a  part  of  the  contract  or  cause  of  action; 
so  that  to  apply  the  law  of  the  forum  with  reference  to  the  point 
would  amount  to  a  modification  of  the  rights  of  the  parties  as 

1 91  U.  S.  406,  23  L.  ed.  245.  Lallwnd,   42  Miss.   444,   2  Am.   Rep. 

iBank  of  United  States  v.  Donally,  606,  97  Am.  Dee.  475;  Limerick  Nat. 

8  Pet.  361,  8  L.  ed.  974;  Pritchard  v.  Bank   v.   Howard,   71    N.   H.    13,   93 

Norton,  106  U.  S.  134,  27  L.  ed.  107,  Am.    St.    Rep.    489,     51    Atl.    641 ; 

1   Sup.  Ct.  Rep.   102;    Woodward  v.  Heaton  v.  Eldridge,  56  Ohio  St.  87, 

Brooks,  128  111.  222,  3  L.  R.  A.  702,  36   L.   R.   A.   817,   60   Am.   St.   Rep. 

15  Am.  St.  Rep.  104,  20  N.  E.  685;  737,  46  N.  E.  638;  Hill  v.  M'Dermott, 

Gihson  y.  SuMett,  i  Kj. 'L.B.ep.  730 ;  Dallam    (Tex.)    419. 

Hoadley  v.  Northern  Transp.  Co.  115  3  See  post,  §  782b. 

Mass.  304,  15  Am.  Rep.  106;  I-vey  v.  *  See  post,  §§  768,  768a. 
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fixed  by  the  substantive  law.  ^  Thus,  while  the  question  of  lim- 
itation of  the  time  for  bringing  an  action  is  ordinarily  a  matter 
of  remedy  and  is  governed  by  the  lex  fori,  it  is  otherwise  when 
the  limitation  becomes  incorporated  into  the  cause  of  action  as  a 
part  or  condition  thereof.®  While  the  court  must  apply  the 
remedy,  if  any,  that  is  supplied  by  the  lex  fori,  and  may  not 
borrow  the  remedy  from  the  jurisdiction  whose  law  determines 
the  substantive  rights  of  the  parties,  yet  it  may  and  should  de- 
cline jurisdiction  if  the  remedy  at  the  forum  is  inadequate  to 
the  vindication  and  enforcement  of  the  rights  of  the  parties  as 
fixed  by  the  substantive  law.®^ 

It  must  also  be  remembered  that  the  lex  fori,  as  such,  merely 
furnishes  the  remedy;  and  the  particular  remedy  which  the 
lex  fori  affords  may  depend,  to  some  extent,  upon  the  nature 
and  character  of  the  cause  of  action  as  determined  by  the  sub- 
stantive law.  Hence,  the  application  of  the  lex  fori  to  a  con- 
tract or  transaction  having  its  situs  in  another  jurisdiction  will 
not  always,  nor  necessarily,  produce  the  same  result  as  its  ap- 
plication to  a  contract  or  transaction  having  its  situs  at  the 
forum.  Thus,  the  lex  fori  may  deny  a  remedy  upon  the  con- 
tracts of  married  women,  because,  by  the  law  of  the  forum,  a 
married  woman  is  incapable  of  contracting;  but  if  her  con- 
tract is  valid  by  the  substantive  law,  she  may,  for  the  purposes 
of  the  remedy  at  the  forum,  be  regarded  as  a  feme  sole.'' 

This  raises  the  question.  Under  what  circumstances  will 
the  court,  for  the  purposes  of  the  remedy  provided  by  the  lex 
fori,  accept  the  character  impressed  upon  the  contract  or  trans- 
action by  its  substantive  law,  and  disregard  the  character  that 

B  The  lex  fori  determines  the  rem-  amount  to  a  refusal  to  enforce  the 

edy  by  which  contracts  are  to  be  en-  contract.     Gibson  v.  Sublett,  4  Ky. 

forced  to  the  exclusion  of  the  lex  loci  L.  Rep.  730. 

contractus,   unless   the  remedy   is  a  6  See  ante,  §  540b. 

part  of  the  contract,  is  included  in  ^a  See,     for     illustration    of    this 

the   obligation   of   it,   and   to   apply  point,  ante,   §§   105b,   118b,  480c. 

the   remedy   of   the    lex   fori   would  7  See  ante,  §  118b. 
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the  lex  fori  would  impress  upon  it  ?  There  seems  to  be  a  tend- 
ency to  accept  such  character  for  all  purposes;  but  the  tend- 
ency is  more  pronounced  when  the  rejection  of  the  character 
impressed  upon  the  contract  or  transaction  by  the  substantive 
law  would  involve  a  change  or  modification  of  the  substantive 
rights  of  the  parties,  than  when  the  consequences  would  be  con- 
fined merely  to  the  remedy.  The  distinction  is  illustrated  by 
decisions  upon  the  question  of  negotiability  of  instruments. 
While  the  better  opinion,  doubtless,  is  that  the  question  of  ne- 
gotiability should  be  determined  by  the  substantive  law  for 
the  purposes  of  the  right  of  the  maker  to  avail  himself  of  a 
claim  against  the  payee  as  a  set-off  or  counterclaim  in  an  ac- 
tion by  the  indorsee,*  and  there  is  a  tendency  to  refer  the  ques- 
tion of  negotiability  to  the  substantive  law,  even  when  the 
question  merely  affects  the  right  of  the  indorsee  to  maintain 
an  action  in  his  own  name,*  there  are  a  number  of  authorities 
to  the  effect  that  the  question  for  the  latter  purpose  should  be 
determined  by  the  law  of  the  forum. '°  So,  as  elsewhere  ^^ 
shown,  the  weight  of  authority  holds  that  the  question  whether 
an  instrument  is  under  seal  should  be  determined  by  the  lex 
fori  so  far  as  it  affects  the  form  of  the  action,  though  the  bet- 
ter opinion  is  that  the  effect  of  a  seal  as  precluding  an  inquiry 
into  the  consideration  depends  upon  the  substantive  law.  ■'^ 

The  distinction  between  matters  of  remedy  and  matters  of 
substance,  so  far  as  it  relates  distinctively  to  particular  con- 
tracts or  transactions,  has  been  discussed  in  connection  with 
those  subjects;  and  the  general  incidents  that  attach  to  the 
remedy,  as  distinguished  from  the  substance,  are  discussed  in 
subsequent  sections.  The  following  quotation  from  an  opin- 
ion of  Holmes,  J.,  now  of  the  United  States  Supreme  Court, 
explains  the  difference  between  laws  which  affect  the  remedy 

8  See  ante,  §  447b,  45Id,  n  See  post,   §  747. 

9  See  ante,  §  462a.  i^Ihid. 

10  Ibid. 
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and  those  which  affect  the  substantive  part  of  the  contract,  and 
suggests  the  possibility  of  a  double  operation  of  a  law  in  this 
respect:  "When  the  law  involved  is  a  statute,  it  is  a  question 
of  construction  whether  the  law  is  addressed  to  the  necessary 
constituent  elements  or  legality  of  the  contract,  on  the  one 
hand,  or  to  the  evidence  by  which  it  shall  be  proved,  on  the 
other.  In  the  former  case  the  law  affects  contracts  made  with- 
in the  jurisdiction  wherever  sued,  and  may  affect  only  them; 
.  .  .  in  the  latter,  it  applies  to  all  suits  vnthin  the  jurisdic- 
tion wherever  the  contracts  sued  upon  were  made,  and  again 
may  have  no  other  effect.  It  is  possible,  however,  that  a  stat- 
ute should  affect  both  validity  and  remedy  ly  express  words, 
and,  this  being  so,  it  is  possible  that  words  which  in  terms 
speak  only  of  one  should  carry  with  them  an  implication  also  as 
to  the  other."  ^* 

II.  External  foemalities  of  docttments. 

a.  Law  of  place  to  he  followed  as  to  solemnization. 

676.  Locus  regit  actum  generally  accepted  in  England  and  in 
this  country. — There  is  a  practical  concurrence  of  English  and 
American  jurists  in  the  position  that  the  mode  of  solemniza- 
tion or  authentication  of  a  document  will,  in  general,  be  con- 
sidered satisfactory,  if  in  accordance  with  the  law  of  the  place 
of  solemnization.^ 

iSEmery   v.    Burbank,    163    Mass.  cases  that,  unless  the  lex  rei  sitce  has 

326,  28  L.  R.  A.  57,  47  Am.  St.  Rep.  positive     requirements     of     special 

ir^   on  -kT  -c   inon  solemnization,    the    external    solem- 

456,  39  N.  i.  102t).  nizatiou     of    a    document    will    be 

iPhillimore,     iv.    p.    454;     Story,  adequate    if    it    follows    the    form 

Confl    L.  §  266.  customary  in  the  place  of  solemniza- 

Mr.    Westlake,    in    his   edition    of  tion- 

18S0,    announces   the   law  to   be    (§  Locus  regit  actum  is  a  canon  of 

197)    that  "the  formalities  required  general  jurisprudence,  and  must  be 

for  a  contract  by  the  law  of  the  place  assumed,  in  the  absence  of  contrary 

where  it  was  made  are  sufficient  for  evidence,   to   apply  to  a   system  of 

its    external    validity    in    England."  foreign  law.     Guepratte  v.  Toung,  4 

And  by  the  courts  in  England  and  De  G.  &  S.  217.    To  the  same  general 

the  United  States  the  rule  to  this  ex-  effect,    see    McAfee    v.    Doremus,    5 

tent  has  been  repeatedly  reaffirmed;  How.  53,   12  L.  ed.  46;   Ferguson  v. 

it    having    been    held    in    numerous  Clifford,    37    N.    H.    586;    Jones   v. 
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677.  Adopted  by  foreign  jurists  and  Codes. — Of  the  older  ju- 
rists who  adopt  this  rule,  Judge  Story  has  quoted  several,  and 
Bar  has  given  a  minute  enumeration.^  Among  recent  jurists  by 
whom  the  rule  has  been 'accepted,  in  addition  to  those  already 
mentioned,  may  be  cited  Eichhorn,^  Foelix,^  Schaffner, ' 
Wachter,^  Mittermaier,®  Bluntschli,''  and  Goldschmidt.  *  The 
French  Code  adopts  it  specifically.  ®  The  Prussian  Code  ^ "  de- 
clares that  "the  form  of  a  contract  is  to  be  judged  according  to 
the  laws  of  the  plaCe  where  it  was  concluded ;"  and  a  judgment 
of  the  Supreme  Court  at  Berlin,  in  1857,  decided  that  the  non- 
enactment  by  the  Code  of  the  general  rule  that  "the  form  of  all 
matters  of  juridical  business  is  to  be  determined  by  the  law  of 
the  place  where  such  business  is  solemnized"  does  not  in  any 
way  imply  that  the  force  of  this  rule  is  weakened.  ■'■  ^  And  the 
latest  (1880)  publications  on  private  international  law  concur 
in  maintaining  the  necessity  of  the  rule,  at  least  so  far  as  con- 
cerns documents  used  in  ordinary  business  as  to  which  the  lex 
situs  does  not  contain  any  conflicting  prescriptions.^^ 

Taylor,  30  Vt.  42;  Bank  of  Rochester  same  effect  are  mentioned  by  Philli- 
V.  Gray,  2  Hill,  227;  Wilson  v.  Car-  more  (iv.  pp.  464-466),  and  Bar  (§ 
son,    12    Md.    54;    Satterthwaite    v.   35,  note  2). 

Doughty,  44  N.  C.  {Busbee,  L.)  314,  i2Fiore  (Op.  oit.  App.  p.  694)  cites 
59  Am.  Dec.  554;  Ray  v.  Porter,  42  a  series  of  authorities,  French,  Ger- 
Ala.  327.  man,  and  Italian,  to  show  that  the 

Renunciation  under  a  foreign  will  rule  has  been  applied:  (1)  To  the 
is  to  be  regarded  extraterritorially  form  of  private  documents;  (2)  to 
as  having  the  effect  that  it  had  in  usages  in  force  in  the  place  where  an 
the  place  where  legally  executed,  obligation  is  to  be  accomplished;  (3) 
Wilson  V.  Cox,  49  Miss.  538.  See  to  the  form  and  the  time  of  the  re- 
Partee  v.  Silliman,  44  Miss.  272.  port  in  cases  of  general  average,  and 

to  the  certificates  requisite  to  bind 

See  ante,  §  427k,  as  to  personal  the  insurers;  (4)  to  the  mode  of  de- 
contracts;  ante,  §  276c,  as  to  con-  termining  the  refusal  to  accept  pay- 
tracts  rplatinff  to  real  tironertv  and  ™™*'  t^)  t°  ^^^  ^°^^  <>*  verifying 
tracts  relating  to  real  property,  ana  particular  documents  as  matters  of 

ante,  §§  585-589,  as  to  wills.  evidence;      (6)     to    commercial   and 

maritime  forms. 

lOonfl.  L.  35.  As  to  the  forms  which  the  maxim 

2Deutsclies  Recht,  §  37.  covers,  Laurent  gives  us  the  follow- 

sPage  97,  ed.  Demangeat,  i.  149.  ing     rule:       "Les     formalitgs     dites 

*§§  73-85.  habilitantes  dependant  du  statut  per- 

511.  pp.  368-380.  sonnel:   elles  n'ont  rien  de  commun 

6D.  Privatr.  §  31.  avec  la  rfegle  locus  regit  actum.    Les 

'D.  Privatr.  §  12.  formalitgs  prescrites  pour  donner  de 

SHandbueh  des  Handelsreeht,  Er-  la  publicity  aux  actes  qui  interessent 

langen,  1864,  p.  293.  les  tiers  ne  sont  pas  soumises  a  la 

sCode  Civ.  arts.  47,  48,  170,  999.  rSgle  locus  regit  actum." 

lOA.  L.  R.  I.  5,  §  111.  An  able  exposition  of  this  rule  is 

liStriethorst,    xxiii.    352.       Other  given   by   the    same    author.      Droit 

states    who   have    legislated    to   the  civil  int.  ii.  233  et  seq. 
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678.  Eule  not  applicable  to  imperfectly  civilized  lands. — The 

rule,  however,  is  not  operative  in  respect  to  the  solemnization 
of  document  in  imperfectly  civilized  lands.  Thus,  it  has  been 
held  that  the  Chinese  law  does  not  impose  its  terms  as  to  for- 
malities on  American  contracts  in  China.* 

679.  Doubts  as  to  whether  the  rule  is  imperative. — "Whether, 
however,  even  in  cases  where  a  document  is  solemnized  in  a 
civilized  state,  the  rule  is  always  imperative,  has  been  doubted. 
A  distinction  is  taken  between  a  form  which  is  facultative, 
i.  e.,  optional,  being  prescribed  merely  for  the  purpose  of  facil- 
itating the  solemnization,  and  that  which  is  made  by  the  law 
necessary  to  the  validity  of  the  act.  In  the  first  case,  the  form 
is  optional;  in  the  second,  imperative.* 

680.  Presumption  to  be  drawn  from  omission  of  local  forms. — 
It  must  be  remembered  that  a  presumption  can  be  drawn  from 
the  omission  of  well-known  forms  of  solemnization  in  a  coun- 
try in  which  the  parties  at  the  time  have  a  settled  residence. 
Forms  are  used  to  give  shape  and  purpose  to  business,  and, 
as  they  are  so  commonly  viewed,  their  nonadoption  in  a  par 
ticular  locality  leads  to  the  presumption  that  the  paper  to 
which  they  are  wanting  is  a  mere  informal  draft,  which  the 
parties  had  not,  as  yet,  intended  to  put  in  binding  shape.  To 
rebut  this  presumption,  it  is  undoubtedly  enough  if  the  parties 
to  a  contract  have  carefully  recalled  the  laws  of  their  domicil, 
and  executed  the  contract  in  conformity  with  these  laws.  But 
when  the  law  of  domicil  prescribes  no  particular  form,  then 
more  complicated  questions  arise  if  the  forms  of  the  lex  loci 
actus  are  neglected;  for  there  is  then  no  positive  mark  on  the 
document  to  show  that  the  parties  intended  to  give  it  legal 
efficiency.  In  bilateral  transactions  of  this  class,  an  election 
may  be  allowed  between  the  forms  of  the  domicil  and  those  of 
the  place  of  business,  on  the  ground  that  both  parties  were 
foreigners  with  the  same  domicil,  and  knew  each  other  to  be 
such.  There  should,  however,  be  something  from  which  the 
intent  to  give  legal  effect  to  the  instrument  may  be  inferred.* 
But  the  presumption  is,  in  either  case,  one  of  logic,  and  not  of 
law. 

How  far  the  deed  of  a  Frenchman,  iForbes  v.  Scannell,  13  Cal.  242. 

solemnized      abroad      according      to  iSee  Trcmcso  v.  Ross,  98  Mass.  591 ; 

French  forms,  but  not  by  the  forms  Phil.  457 ;  Savigny,  §  381 ;  Fcelix,  p. 

of  the  place  of  solemnization,  is  to  107;  Demangeat,  i.  163. 

be  held  good,  is  discussed  by  Laurent  iSee,  to  this  eflfeetj  Bar,  §  36. 
with  much  fullness.     Droit  civil  int. 
ii.  433. 
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681.  Election  conceded  in  Roman  and  European  law  as  to 
wills. — With  regard  to  wills,  such  an  election  is  conceded  by 
modern  Koman  jurists/  it  being  held,  if  an  inhabitant  of  a 
country  where  the  Eoman  law  prevails  executes  a  will  at  Paris, 
he  can  use  either  the  French  or  the  Eoman  form.^  And  the 
great  body  of  civilians  concur  in  the  opinion  that  a  will  exe- 
cuted abroad  is  valid  if  it  complies  with  the  testamentary 
forms  prescribed  at  home.* 

682.  Otherwise,  by  English  common  law. — The  common  law 
of  England  requires  in  all  cases  the  testator  to  adopt  the  form 
prescribed  by  the  lex  domicilii.^  Statutes,  however,  have  been 
adopted  in  many  jurisdictions  modifying  this  rule.^ 

683.  Where  local  law  requires  registry  this  is  imperative. — 
Where  the  lex  rei  sites  requires  certain  forms  to  be  adopted  in 
order  to  validate  the  transfer  of  property,  such  forms  must  be 
complied  with,  no  matter  where  the  party  may  at  the  time  be.  ^ 

684.  Double  solemnization  may  be  prudent. — Judge  Story  has 
been  already  referred  to  as  holding  that  all  the  formalities, 
proofs,  or  authentications  of  contracts,  "which  are  required  by 
the  lex  loci,  are  indispensable  to  their  validity  everywhere."^ 
He  does  not  notice  the  position  of  the  more  recent  jurists  of 
France  and  Germany,  that  such  prescriptions  are  facultative, 
and  permit  an  election.  But  as  long  as  there  is  so  high  author- 
ity for  the  necessity  of  the  adoption  of  the  form  in  use  at  the 
place  of  solemnization,  double  solemnization  may  be  prudent, 
adopting  both  the  form  of  the  place  of  the  transaction  and  that 
of  the  situs,  or  of  the  domicil,  as  the  case  may  be. 

b.  Stamps  and  fiscal  impositions. 

685.  Omission  of  stamp  fatal  when  requisite  to  validity  of 

iAnte,  §  588;  Savigny,  viil.  §  381.        iConfl.  L.  §  260.   See,  to  this  effect, 

2Savigny,  viii.  §  381.  Benham  v.  Mornmgton,  3  C.  B.  133,  4 

3 Ante,    §    588;    Hert.    iv.    23,    25;  Dowl.  &  L.  213,  15  L.  J.  C.  P.  N.  S. 

Rodenburg,  ii.  chap.  3,  §§  1,  2;  Hof-  221,  10  Jur.  618.       But  a  marriage 

acker,  De  eff .   §   28 ;    Bouhier,  chap,  settlement  executed  in  France,  where 

28,  No.  20,  flf. ;  Vattel,  Nations,  bk.  2,  one   of   the    parties    was    domiciled, 

chap.    8,     §     111;     Mittermaier,    D.  though  void  in  France  from  defective 

Privatr.  §  32,  p.  121;  Gand,  No.  579,  acknowledgment,  was  held  operative 

ff. ;  Bar,  §  36 ;  Foelix,  §  83.    But  see  in  England,  so  far  as  concerned  Eng- 

also  Sirey,  v.  1,  p.  357;  and  ante,  §  lish  funds,  in  Van  Grutten  v.  Digby 

588.  31  Beav.  561,  32  L.  J.  Ch.  N.  S.  179, 

iPhil.  iv.  628.     See  ante,  §  585.  9  Jur.  N.  S.  Ill,  7  L.  T.  N.  S.  455   11 

Unte,  §§  586,  587.  Week.  Rep.  230. 
lAnte,  §§  275f ,  305;  post,   §§  685, 
697. 
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document. — If,  by  the  laws  of  a  state,  a  stamp  is  made  essential 
to  the  validity  of  a  document,  then  there  is  authority  for  hold- 
ing that  a  document  solemnized  in  such  state  without  such 
stamp  is  invalid;  though,  as  will  next  be  seen,  this  rule  does 
not  apply  when  the  stamp  is  not  so  essential,  or  is  a  mere  fiscal 
imposition.  ^ 

So  far  as  concerns  the  bearing  of  this  question  upon  evi- 
dence, it  is  discussed  under  a  subsequent  head.^  It  is  suffi- 
cient here  to  say  generally  that  when  the  object  of  a  stamp  act 
is  merely  processual,  and  when  the  terms  of  the  act  go  merely 
to  exclude  unstamped  documents  from  being  received  in  proof, 
this  restriction  will  have  no  extraterritorial  effect* 

686.  Exception  as  to  cases  of  documents  casually  solemnized. 
— There  is  reason,  however,  to  doubt  whether  a  docimient,  not 
by  itself  subject  to  a  local  law  requiring  a  stamp  to  documents 
of  the  same  class,  is  within  the  range  of  that  law,  for  the  single 
reason  that  it  is  casually  solemnized  in  a  territory  in  which 
that  law  is  in  force.  So  far  as  concerns  marriage,  the  argu- 
ment on  this  question  has  been  already  given.-'  So  far  as  con- 
cerns the  title  to  property,  we  have  already  seen  that  the  lex 
rei  sitcB  overrules  any  conflicting  local  law  of  the  place  in 
which  such  title  may  be  assigned.*  It  may  happen  that  for 
purposes  of  convenience  parties  living  at  a  distance  may  meet 
at  an  intermediate  place,  in  which  a  stamp  may  be  required 
for  the  validity  of  documents  such  as  that  to  be  executed.    We 

iPhil.    iv.    608;    Wharton,    Ev.    §  ^Post,  §  757. 

697;   James  v.  Catherioood,  3  Dowl.  ijames  v.  Catherwood,  3  Dowl.  & 

6  E.  190;  Wynne  v.  Jackson,  2  Rugs.  R.  190;  Craig  v.  LHmock,  47  111.  308; 
Ch.  351,  5  L.  J.  Ch.  55;  Holman  v.  Fant  v.  Miller,  17  Gratt.  47. 
Johnson,    1    Cowp.    343;    Bristom   v. 

Sequeville,  5  Exch.  275,  3  Car.  &  K.  To  the  same  effect  are  Bristow  v. 

64,  19  L.  J.  Exch.  N.  S.  289,  14  Jur.  Sequeville,  5  Exch.  275,  3  Car.  &  K. 

674;    LudJow  r    V<m  Rensselaer,   1  g     jg  ^   j   ^^^   ^   g                 j 

Johns.    94;    Bank    of    Rochester    v.  '                                  .            '        , 

Gray,  2  Hill,  227;  Skinner  v.  Tinker,  "74,   and  Satterthwaite  v.  Doughty, 

34  IBarb.   333;   Lambert  v.  Jones,  2  44  N.  C.    (Busbee,  L.)    314,  59  Am. 

Patton    &    H.     (Va.)     144;    Fant    v.  x>ec.  554,  which  expressly  distinguish 

Miller,   17   Gratt.   47;   Satterthwaite  ,„,„, ,:„•„„„     j„„i     • ,„ 

V.  Doughty,  44  N.  C.    (Busbee,  L.)  ''«*^^^^"     provisions     declaring     un- 

314,    59    Am.    Dec.    554;     Yidal    v.  stamped    instruments    invalid,    and 

Thompson,  11  Mart.   (La.)  25;  Tick-  those  declaring  them  inadmissible  in 

ner  v.   Roberts,   11   La.   14,   30   Am.  evidence. 
Dec.  700.     But  see  Alves  v.  Hodgson, 

7  T.  R.  241,  2  Esp.  528,  4  Revised 

Rep.  433;    Clegg  v.  Levy,  3  Campb.        ^Ante,  §§  170  et  seq. 
166;    Boucher    v.    LoAvson,    Gas.    t.        ^Ante,  ^^  345  et  seq. 
Hardw.  83-91. 
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could  not  be  expected  to  hold,  in  such  case,  that  a  document 
solemnized  at  such  place  would  he  void  for  want  of  a  stamp. 

687.  Exception  when  the  object  of  the  stamp  act  was  merely 
revenue. — We  may  also  hold,  in  conformity  with  the  distinc- 
tion taken  above,  that  when  the  object  of  the  statute  is  simply 
to  raise  revenue,  it  will  be  regarded  as  purely  local  aud  intra- 
territorial  in  its  intent,  and  as  not  meant  to  extinguish  all  ob- 
ligations not  stamped  as  it  requires.^ 

638.  Exception  when  stamp  not  necessary  to  validity. — What- 
ever doubt  there  may  be  as  to  the  latter  point,  it  is  plain,  as 
has  been  already  incidentally  stated,  that  if  the  statute  does 
not  expressly  extinguish  the  debt  when  the  document  is  un- 
stamped, the  debt  may  be  sued  on  in  a  foreign  state.  The  lim- 
itation in  such  case  goes,  not  to  the  obligation  of  the  document 
but  simply  to  its  availability  in  a  particular  state.*  And  it  is 
a  general  rule  that  formalities,  not  held  essential  to  a  contract 
by  the  lex  loci  contractus,  but  which  are  prescribed  rather  for 
the  purpose  of  enabling  the  contract  to  be  used  efficiently  as  a 
title,  will  not  be  regarded  extraterri  tori  ally  as  affecting  the 
validity  of  the  contract.^ 

c.  Statute  of  frauds,  a7ul  other  statutes  requiring  certain  kinds 
of  evidence  to  suppoH  an  action. 

689.  Ordinarily,  documents  valid  in  place  of  making  are  valid 
everywhere.  —  As  to  actions  brought  withowt  such  evi- 
dence, in  a  country  where  such  statutes  are  in  force,  on  a  con- 
tract made  subject  to  a  law  exacting  no  svxh  evidence. — Sa- 
vigny,  in  speaking  of  book  accounts,  says  that  the  admissibility 
of  such  books  in  evidence  is  to  be  determined  by  the  law  of  the 
place  where  they  are  kept;  and  he  bases  this  on  the  strong 
ground  that  such  books  are  wrought  up  in  the  essence  of  the 
transaction,  and  that  a  stranger  who  mixes  himself  in  business 
mth  a  trader  in  places  where  they  are  evidence,  accepts  them 

iA»ie,  §  685;  Ludlow  v.  Van  Rens-        igee  cases  cited  ante,  §  685.     Bro- 

selaer,  1  Johns.  95;  Kohn  v.  Renais-  eher    (Eevue  de  droit  int.  1874,  pp. 

ance,  5  La.  Ann.  25,  52  Am.  Dec.  577;  199  et  seq.)   declares  to  the  same  ef- 

Lambert   v.   Jones,   2   Patton   &   H.  feet. 

(Va.)    144;    Skinner    v.    Tinker,    34        ^Ex  parte  Melbourn,  L.  E.  6  Ch. 

Barb.  333.     See,  as  to  the  nonrecog-  64,  40  L.  J.  Bankr.  N.  S.  25,  23  L.  T. 

nition  of  foreign  revenue  law,  ante,  N.  S.  578,  19  Week.  Rep.  83;  Pardo 

§  482.    That  this  position  applies  to  v.  Bingham,  L.  R.  6  Eq.  485,  L.  R.  4 

Federal   stamp    acts   in   the   United  Oh.  735,  39  L.  J.  Ch.  N.  S.  170   20  L 

States,  see  Wharton,  Ev.  §  697  [and  T.  N.  S.  464,  17  Week.  Rep   419 
note  in  33  L.  R.  A.  305]. 

Vol.  II.  CoNFL.  of  Laws — 91. 
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as  part  of  the  local  law.-'  This,  he  states,  has  been  expressly 
decided  at  Cassel.  If  this  view  is  good,  documents  which  are 
evidence  at  the  place  of  the  transaction  to  which  they  relate 
are  evidence  everywhere,  and  parol  agreements  valid  in  such 
place  are  valid  everywhere.  And  the  better  opinion  is  that,  if 
a  document  constituting  indebtedness  is  good  according  to  the 
law  of  the  place  of  solemnization,  it  will  be  regarded  as  good 
in  foreign  states  which  do  not  by  statute  require  another  mode 
of  proof,  or  by  whose  distinctive  rules  of  evidence  it  is  not  ex- 
cluded. ^ 

690.  Exception,  in  case  of  statute  of  frauds. — Statutes  direct- 
ing that  no  suit  shall  be  sustained,  in  certain  classes  of  cases, 
except  on  written  testimony,  are  based  on  moral  grounds. 
Their  object,  as  is  shown  by  the  title  of  that  which  served  as 
the  pattern  of  all  others,  is  to  prevent  fraud  and  perjury. 
Here,  then,  comes  into  play  the  position  on  which  Savigny  lays 
such  great  stress — that  moral  laws,  or  laws  to  effect  moral  ends, 
which  are  imposed  by  particular  states,  are  peremptory  and 
coercive,  and  are  to  be  taken  as  rules  of  procedure  by  the 
judges  of  such  states.'  It  is  true  that  Judge  Story  opposes  to 
such  a  conclusion  his  great  authority.  He  maintains^  that 
where  parol  contracts  are  good  by  the  law  of  the  place  where 
they  are  made,  they  may  be  enforced  in  countries  where  they 
would,  if  there  executed,  be  barred  by  the  statute  of  frauds; 
and  he  cites  a  number  of  cases  to  this  point,  "none  of  which," 
his  editor,  Judge  Rediield,  states,  "seem  to  adopt  the  views  he 
here  intimates."^  But  it  may  now  be  regarded  as  settled  that 
where  the  statute  of  frauds  provides,  in  a  particular  state,  that 
no  suit  shall  be  maintained  on  a  particular  contract  unless  it 
be  in  writing,  the  lex  fori,  in  such  ease,  is  absolute,  and  ap- 
plies to  a  foreign  contract  good  by  the  law  of  the  place  of  its 
solemnization.  * 

iVIII.  p.  355.  wherever  made,  it  could  not  be  sued 

iAnte,  §  676;   post,  §  754.     As  to  in   the   courts   of   a   state   where  the 

commercial  pn.per,  see  ante,  §  448.  statute   expressly   provided   that   no 

lAnte,  §§  427,  490.  such  action  shall  be  maintained." 

zConfl.  L.  262.  iLcrouos  v.  Brown,  12  C.  B.  801,  22 

sjudge   Redfield,   in   a   note,   pro-  L.  J.  C.  P.  N.  S.  1,  16  Jur.  1021,  1 

ceeds  to  say:     "We  must  confess  that  Week.   Rep.   22;    Gibson  v.   Holland, 

upon   principle,  as  the  statute  does  L.  R.  1  C.  P.  1,  1  Harr.  &  R.  1,  35  L. 

not  declare  the   contracts  void,   but  J.  C.  P.  N.  S.  5,  11  Jur.  N.  S.  1022, 

only  that  no  action  or  suit,  either  in  1."!  L.  T.  N".  S.  293,  14  Week.  Rep.  86; 

law  or  equity,  shall  be  maintained  on  Downer  v.  Chesebrough,  36  Conn.  39. 

such  contract,  it  ought  to  be  regard-  4  Am.  Rep.  29;  Turnow  v.  Eochstad- 

ed  as  a,  statute  aflfeeting  the  remedy  ter,  7  Hun,  80;  Wilcox  Silver  Plate 

rather  than  the  contract,  and  that.  Go.  v.  Green,  72  N.  Y.  18;  Dacostay. 
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690a.  Distinction  based  upon  particular  phraseology. — It  will 
be  observed  that  the  rule  stated  at  the  close  of  the  last  section  is 
confined  to  statutes  of  the  forum  that  declare  in  effect  that  no 
action  shall  be  brought  on  the  contract.  This  restriction  of  the 
rule  is  in  harmony  with  the  distinction  made  in  Leroux  v. 
Brown}  between  provisions  of  the  statute  of  frauds  that  de- 
clare in  effect  that  no  action  shall  be  brought  on  a  contract 
which  does  not  comply  with  their  terms,  and  those  that  declare 
in  effect  that  such  a  contract  shall  be  invalid  or  void.  It  was 
held  in  that  case  that  provisions  of  the  former  class  relate  to 
the  procedure,  and  therefore  apply  even  to  a  foreign  contract 
which  is  valid  according  to  its  substantive  law;  and  it  was 
clearly  implied  that  provisions  of  the  latter  class  relate  to  the 
validity  of  the  contract,  rather  than  to  the  procedure,  and 
there  do  not  apply  to  a  foreign  contract 

In  the  new  sections  the  phrase  "substantive  law  of  the  con- 
tract" is  used  merely  by  way  of  contradistinction  to  lex  fori, 

Davis,  24  N.  J.  L.  319;  Kleeman  v.  Brougham     goes     great    lengths     in 

Collins,  9  Bush,  460;   Browne,  Stat,  vindicating  the  control  of  the  lex  fori 

Fr.  4th  ed.  §  136.  over  the  procedure.       See  also  Yates 

V.  Thomson,  3  Clark  &  F.  544.     On 

Neither  Turnow  v.  Bochstadter,  7  the  other  hand,  it  has  been  held  by 

Hun,  80  (see  post,  note  4  to  §  693a)  ;  t'j^    Supreme    Court   of    the    United 

,„.,        „.,        n,   .    ,-■           ,-,           no  States  that  a  parol  contract  of  sale 

W^lcox  Silver  Plate  Go.  v.  Green,  72  ^^^^^  j^  ^  ^  J^  ^j^^^^  ^j^^^^   .^  ^^ 

Hun,  17,  Affirming  9  Hun,  347    (see  statute  of  frauds,  and  good  in  such 

post,  note  to  §  690b)  ;  nor  Dacosta  v.  state,  which  is  the  state  of  perform- 

Davis,  24  N.  J.  L.  319  (see  post,  note  ^1"^'   ^iU   be   sustained   in   a   state 

u  i     c  /.no   >                J.  iu     i     J.    j:  where  the  contract  would  have  been 

4  to  §  693a),  support  the  text,  for,  ^^jj    „„j^,    ^he    statute    of    frauds, 

while    they    applied    the    statute    of  though  the  goods  at  the  time  of  the 

frauds  of  the  state  where  the  action  sale  were  in  the  latter  state.     Allen 

was  brought,  they  did  not  apply  the  ^l  ^ohuchardt    1  Am.  L.  Reg.  N.  S. 

,     .    ■             ,  13,  Fed.  Cas.  No.  236,  1  Wall.  359,  17 

lex  fori  as  such.  L.  ed.  642.     To  same  eflfeet  may  be 

„„       ,                   J-  ^      4.      J.-U  "*^d    O"^"^   V.    Smith,    59   Me.    393; 

See,    however,    dicta    to    the    con-  Houghtaling    v.    Ball,    20    Mo.    563 

trary,  by  Chapman,  Ch.  J.,  m  7)e»»3/  g^g   Work   v.    Couhioh,   81   111.   317 

v    Waimms    5   Allen,    1;    Finch   v.  ^^^  ^^^^  ^     p^„f_  ^^    (^^  j 

Mansfield,    97     Mass.     89;     Suit    v.  jv   jjpp.   -xr    «    ih 

Woodhall,  113  Mass.  391;  Benjamin,  '       ^' 

Bales,  §  113,  note.  ,,„..,   „    „„ 

In  BaAn  v.  Whitehaven  &  F.  Juno-  '  ^^  ^-  ^-  ^OL  22  L.  J.  C.  P.  N.  S. 

tion  R.   Co.   3   H.   L.   Cas.    1,   Lord  1.  16  Jur.  1021,  1  Week.  Rep.  22. 
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and  is  neutral  as  between  the  lex  loci  contractus,  lex  loci  solu- 
tionis, and  lex  rei  sites. 

690b.  Consequences  of  adoption  of  distinction. —  Before  dis- 
cussing the  merits  of  this  distinction  and  the  extent  to  which 
it  has  been  followed  or  repudiated,  it  is  important  to  call  at- 
tention to  the  logical  deductions  from  it     These  include: 

(1)  The  proposition  embodied  in  the  rule  stated  at  the  close 
of  ante,  §  690.  ^ 

(2)  The  complementary  proposition  that  if  the  statute  of 
the  forum  declares  that  the  contract  shall  be  invalid  or  void,  it 
does  not  apply  to  a  foreign  contract.^ 

(3)  The  proposition  that  if  the  statute  of  frauds  of  the, 
place  which  furnishes  the  substantive  law  of  the  contract  de- 
clares in  effect  that  the  contract  shall  be  invalid  or  void,  the 

1  Thus,    it   will   be    observed   that  2  xhe  proposition  is  held  by  Marie 

the  result  of  the  application  of  this  v.  Garrison,  13  Abb.  N.  C.  210,  which 

distinction  in  Leroux  v.  Brovm,   12  expressly  adopts  the  distinction;  by 

C.  B.  801,  22  L.   J.  C.  P.   N.   S.   1,  'Wolf  v.  Burke,  18  Colo.  264,  19  L.  E. 

16  Jur.  1021,  1  Week.  Rep.  22,  where  A.  792,  32  Pac.  427;  Houghtaling  v. 

it  was  first  made,  was  to  subject  the  Ball,  20  Mo.  563;  and  Green  v.  Lewis, 

contract   to   the   law   of  the   forum,  26  U.  C.  Q.  B.  618,  which  expressly 

rather  than  to  the  substantive  law  'efrain  from  approving  or  disapprov- 

of  the  contract.  '"§  *^«  distinction;  and  by  the  fol- 

The  same   result   was   reached  by  '°^™g  '='^«<^«  '■"^^"^  '^°  ""*  allude  to 

the  application  of  the  distinction  in  ^^^  distinction:     Low  v.  Andrews.  1 

Kleemar.  v.  Collins,  9  Bush,  460.  ^^°^'  ^^'  ^'^-  ^^«-  ^°-  ^'^^^'  ^'^V 

■      n,,  ■  :,  -IT  ^    1,     ,  a^    ,  ^'-  Youno,  3  La.  160;  Denny  v.  Wil- 

So,  m  Third  Nat.  Bank  v.  Steel,  ,.  ,"' „        ,      .'.  "^  . 

,,.  ,        ».     „.    T     ^      .     ,,„    „„  hams,  5  Allen,  I;  Khnq  v.  Fries,  33 

129   Mich.   434,   64  L.  R.   A.   119,   88  _,.  ,  '  „_^      „'„.'  „   „. 

,.    .     '  Mich.  275;   Sullivan  v.  Sullivan,  70 

^.    W.    1050,    where   the    distinction  ^.^^    ggg^  gg  ^^    ^    ^^2.   ^^^^^  ^ 

was  expressly  adopted,   it  was  held  ^„„^j^,^   ^   j^.^j^^    305 .    g„j,„„  ^ 

that  a  statute  of  the  forum  provid-  ^^^^^^  gg  jjo.  260;  Burrell  v.  Boot, 

ing  that'^o  action  shall  be  brought  40  jj.  Y.  496;  Throop  Grain  Gleaner 

to  chitrge  any  person  by  reason   of  q^   ^   ^^{f,^^  uq  j^   Y    g3^  I7  j^  E. 

any     favorable     representation    con-  gy^.     -wQcox    Silver    Plate    Co.    v. 

ceming  the   financial  ability  of  an-  Green,  72  N.  Y.  17,  Afiirming  9  Huii. 

other,  unless  such  representations  be  3475  Wilson  v.  Lewiston  Mill  Go.  150 

made  in  writing,  related  to  the  rem-  N.  Y.  314,  55  Am.  St.  Rep.  680,  44 

edy,  and  applied,  although  the  rep-  X.   E.   959;    Forward   v.   Harris,   30 

resentations    were    made   in   another  Barb.   338;    Gring  v.   Vanderbilt,  13 

state.  N.  Y.  S.  R.  457;  Siegel  v.  Robinson, 
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contract  is  not  enforceable  though  not  in  conflict  with  the  stat- 
ute of  the  forum.* 

(4)  The  proposition  that  if  the  statute  of  frauds  of  the 
place  that  furnishes  the  substantive  law  of  the  contract  merely 
provides  that  no  action  shall  be  brought  thereon,  the  contract 
may  be  enforced  if  not  in  violation  of  a  similar  statute  of  the 
forum.* 

(5)  The  proposition,  which  is  a  corollary  of  the  fourth, 
that  the  contract  may  be  enforced,  though  it  violates  both  a 
statute  of  the  place  furnishing  the  substantive  law  declaring 
that  no  action  shall  be  brought  on  the  contract,  and  a  statute 

56  Pa.  19,  93  Am.  Dec.  775 ;   Eaves  the  converse  of  that  proposition  must 

V.  Gillespie,  1  Swan,  130.    It  will  be  also  be  true,  and  that  if  the  statute 

observed  that  the  foregoing  cases  are  of  frauds  had  existed  in  France  at 

consistent  with  the  adoption  or  re-  the  time  the  contract  was  made,  but 

pudiation  of  the  distinction.  not  in  England  when  the   suit  was 

3  Thus,  Goldstein  v.  Scott,  76  App.  brought,  the  action  must  have  been 

Div.   78,   78   N.   Y.    Supp.    736,    and  sustained,  although  it  could  not  have 

Jones  T.  National  Cotton  Oil  Go.  31  been    by    the    law    of    France.      The 

Tex.   Civ.   App.   420,   72   S.   W.   248,  court,  applying  the  distinction,  held 

without  either   approving  or   disap-  that  the  common-law  rule  prevailing 

proving   the    distinction,    refused   to  in  New  York,  by  which  the  legal  im- 

enforce  contracts  that  were   in  vio-  port  of  an  indorsement  in  blank  of 

lation  of  statutes  of  the  place  where  a  promissory  note  cannot  be  varied 

they  were  made,  declaring  in  effect  by  parol  evidence,  related  to  the  rem- 

that    the    contracts    should    not    be  edy,    and   therefore   did   not   govern 

binding,  though  not  in  conflict  with  in  an  action  in  Connecticut  upon  a 

the  statute  of  the  forum.    This  prop-  note  made  and  payable  and  indorsed 

osition,    of   course,    remains   true   if  in  New  York. 

the  distinction  be  repudiated,  unless  In   Baxter   Nat.   Bank   v.    Talbot, 

the  view  is  taken  that  the  statute  of  154   Mass.   213,   13  L.   R.   A.   52,   28 

frauds,  without  regard  to  its  form,  N.  E.  16,3,  however,  it  was  held  that 

is  remedial,  and  not  substantive.  such  a  rule  related  to  the  nature  and 

<  See  Marie  t.   Qa/rrison,   13  Abb.  validity  of  the  contract,  ^*d  that  the  ' 

N.  C.  210,  infra.  rights  of  the  parties  hi  iiiis<  respect 

In    Downer    t.     Chesebrough,     36  were  governed  by  the   lea:   ZooiNoon- 

Conn.  39,  4  Am.  Rep.  29,  the  court  tractus. 

said  in  effect  that  if  the  decision  in  Even  those  courts  which  adopt  the 

Leroux  v.  Brown,  that  the  provision  distinction  for  some  purposes  would 

of  the  statute  involved  in  that  case  undoubtedly  be  reluctant  to  apply  it 

applied   to    the    remedy,  was  sound,  with  the  result  stated  in  this  propo- 
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of  the  forum  declaring  in  effect  that  the  contract  shall  be  in- 
valid or  void.® 

The  effect  upon  the  foregoing  propositions  of  the  repudia- 
tion of  the  distinction  is  shown  'post,  §  690d. 

690c.  Extent  to  which  distinction  has  been  followed. —  The 
distinction  made  in  Leroux  v.  Brown  has  been  expressly 
adopted  and  applied  in  a  number  of  subsequent  cases  ;^  and 
other  cases,  in  which  the  decisions  are  in  harmony  with  the 
distinction,   have  expressly  refrained  from  approving  or  dis- 

sition;  but  there  seems  to  be  no  logi-  also   refers   to  the  distinction  with 

cal  escape  from  it,  assuming  that  the  apparent  approval,  although  in  this 

distinction  is  to  be  preserved.  case    the   contract   was   executed   at 

5  This  consequence  of  the  adoption  the  forum  and  the  decision  only  elim- 
of   the   distinction   is   expressly   rec-  ■  inates  the  lex  looi  solutionis  as  the 

ognized   in   the   opinion   of   Dwight,  governing  law. 

Referee,  in  Marie  v.  Garrison,  13  Obear  v.  First  liat.  Bank,  97  Ga. 
Abb.  N.  C.  210,  where  it  was  held  587,  33  L.  R.  A.  384,  25  S.  E.  335, 
that  the  Missouri  statute  declaring  holds  that  a  provision  of  the  Georgia 
that  "'no  action  shall  be  brought"  Code  declaring  that  in  order  to  con- 
did  not  apply  because  the  action  was  stitute  a  partial  payment  upon  a 
brought  in  New  York,  and  the  New  note  a  new  point  from  which  the 
York  statute  declaring  the  contract  period  of  limitation  will  run,  it 
void  did  not  apply  because  the  eon-  must  be  entered  upon  the  note,  re- 
tract was  made  in  Missouri.  While  lates  to  the  remedy  and  is  to  be  ap- 
there  do  not  seem  to  be  any  other  plied,  although  the  note  was  made 
eases  in  which  the  distinction  has  payable  in  another  state, 
been  applied  with  this  result,  there  In  a  separate  opinion  in  Work  v. 
seems  to  be  no  logical  escape  from  Cowhiek,  81  111.  317,  Dickey,  J.,  ap- 
it,  if  the  distinction  is  to  be  strictly  proved  the  rule  announced  in  LerotuD 
applied.  As  stated  in  the  note  to  v.  Brown.  The  majority,  however, 
Wolf  V.  Burke,  19  L.  R.  A.  792,  this  disposed  of  the  ease  without  express- 
result  of  the  application  of  the  dis-  ing  any  opinion  on  this  question; 
tinction  fitly  illustrates  its  absurd-  and  the  contrary  rule  has  since  been 
ity.  expressly    adopted   in   Illinois.     See 

iKleeman  v.  Colli/ns,  9  Bush,  460;  Miller  v.  Wilson,  146  111.  523,  37  Am. 

Marie  v.  Garrison,  13  Abb.  N.  C.  210;  St.  Rep.  186,  34  N.  E.  1111. 

Doty  V.  Detroit   Citizens'  Street  R.  The     distinction,     although     crit- 

Co.  129  Mich.  464,  88  N.  W.   1050;  icized,   has    not    been   overruled  in 

DoiMier  V.  Cheseirough,  36  Conn.  39,  England  and  is  referred  to  without 

4  Am.  Rep.  29.  any   express   adjudication   upon   the 

Pritchard  v.  Norton,  106  XJ.  S.  124,  point  in  Adams  v.  Clutterbuck,  L.  R. 

27  L.  ed.  104,   1   Sup.  Ct.  Rep.  102,  10  Q.  B.  Div.  403,  52  L.  J.  Q.  B.  N.  S. 
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approving  it.^  There  is,  however,  a  decided  tendency  to  re- 
pudiate the  distinction  upon  the  ground  that  the  difference  in 
the  phraseology  upon  which  it  is  based  is  not  sufficient  to 
change  the  essential  character  of  the  provisions.* 

607,  48  L.  T.  N.  S.  614,  31  Week.  App.  634,  the  court,  speaking  of  a 
Eep.  723;  Britain  v.  Bossiter,  L.  R.  contract  not  to  be  performed  within 
U  Q.  B.  Div.  128,  48  L.  J.  Exch.  N.  a  year,  said  that  if  the  contract  were 
S.  362,  40  L.  T.  N.  S.  240,  27  Week,  within  the  Illinois  statute  of  frauds 
Rep.  482.  it  would  not  avail,  because   it  was 

In  Williams  v.  Wheeler,  8  C.  B.  N.  made  in  New  York,  and,  being  for 
S.  316,  Willes,  J.,  while  acknowledg-  the  payment  of  money,  must  be  con- 
ing that  the  decision  in  Leroux  v.  strued  according  to  the  laws  of  New 
Brovm  must  be  acted  upon  until  York.  It  further  held  that,  in  the 
overruled  by  a  court  of  error,  said  absence  of  proof  to  the  contrary,  it 
that  he  was  not  satisfied  that  a  con-  would  be  presumed  that  the  contract 
tract  made  in  France  without  writ-  in  question  was  a  lawful  one  in  New 
ing,  which  is  valid  by  French  law,   York. 

is  incapable  of  being  enforced  in  an  So,  in  Cochran  v.  Ward,  5  Ind. 
English  court  by  reason  of  the  re-  App.  89,  51  Am.  St.  Rep.  229,  29 
(juirements  of  the  English  law  as  to  N.  E.  795,  Affirmed  on  rehearing  in 
the  formalities  of  contracts  made  in  5  Ind.  App.  97,  31  N.  E.  581,  the 
England.  The  doubt  here  expressed  court  expressly  repudiated  the  dis- 
to  the  soundness  of  the  distinction  tinction,  and  held  that  a  parol  agree- 
was  repeated  in  Gibson  v.  Holland,  ment  made  in  Illinois,  to  lease  land 
L.  R.  1  C.  P.  1,  1  Harr.  &  R.  1,  35  in  that  state  for  one  year,  to  begin 
L.  J.  C.  P.  N.  S.  5,  11  Jur.  N.  S.  at  a  definite  future  time,  being  with- 
1022,  13  L.  T.  N.  S.  293,  14  Week,  in  the  Illinois  statute  of  frauds. 
Rep.  86.  which  declares  that  "no  action  shall 

iWolf  v.  Burke,  18  Colo.  264,  19  L.  be  brought,"  could  not  be  enforced 
R.  A.  792,  32  Pac.  427;  Houghtaling  in  Indiana,  although  not  repugnant 
V.  Ball,  20  Mo.  563.  to  the  statute  of  the  latter  state. 

3  Thus,  Miller  v.  Wilson,  146  111.  And  in  Heaton  v.  Eldridge,  56 
523,  37  Am.  St.  Rep.  186,  43  N.  E.  Ohio  St.  87,  36  L.  R.  A.  817,  60  Am. 
11 11,  held  that  a  statute  of  Illinois  St.  Rep.  737,  46  N.  E.  638,  the  court, 
{lex  fori),  providing  in  effect  that  while  following  the  decision  in 
"no  action  shall  be  brought"  upon  Leroux  v.  Brown  and  applying  a  pro- 
a  parol  contract  for  the  sale  of  land,  vision  of  the  statute  of  the  forum, 
did  not  apply  to  a  contract  made  in  in  the  same  terms  as  the  provision 
Kansas  with  reference  to  land  in  of  the  4th  section  of  the  English 
the  latter  state  (reversing  the  de-  statute,  to  a  contract  made  in  an- 
cision  in  42  111.  App.  332,  which  other  state,  seems  to  repudiate  the 
adopted  the  distinction,  and  accord-  distinction  based  upon  changes  in 
ingly  applied  the  Illinois  statute) .       phraseology,  which  was  made  in  that 

In   Raphael    v.    Hartman,    87    111.   case.     Moreover,  the  reasoning  upou 
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690d.  Consequences  of  repudiation  of  distinction;  other  pos- 
sible distinctions. — The  repudiation  of  the  distinction  made  in 
Leroux  v.  Brown  refers  the  whole  subject  back  to  the  question 
whether  the  statute  of  frauds,  without  reference  to  the  differ- 
ences of  phraseology  upon  which  such  distinction  was  based, 

which    the    court    attributes    a    re-   repudiated     in     both     Indiana     and 
medial  character  to  the  statute  seems   Illinois. 

to    be    equally    applicable    to    both       In  Fox  v.  Matthews,  33  Miss.  433, 
forms  of  statute.  it  was  assumed  that  a  provision  of 

There  are  other  cases  which  do  the  Civil  Code  of  Louisiana  declar- 
not  allude  to  the  distinction,  but  ren-  ing  slaves  immovable  property,  and 
der  decisions  which  are  inconsistent  providing  that  all  verbal  sales  there- 
with it.  of  shall  be  null,  and  that  testimonial 

Thus,  the  Indiana  supreme  court  proof  of  such  sales  should  not  be 
in  Keiicert  v.  Meyer,  62  Ind.  587,  admitted,  governed  with  respect  to 
30  Am.  Rep.  206,  applied  an  Iowa  ■■•  verbal  sale  made  in  Louisiana,  not- 
statute  declaring  that  no  evidence  -withstanding  that  such  statute  had 
of  a  contract  not  in  writing  is  com-  been  construed  by  the  courts  of 
peteut,  to  a  contract  made  in  Iowa.  Louisiana  not  to  render  tlie  verbal 
The  corresponding  Indiana  statute  sale  absolutely  null,  but  only  to  con- 
declared  the  contract  invalid,  and  if  fer  a  privilege,  which  may  be  waived, 
the  distinction  had  been  adopted  the  to  avoid  the  contract, 
ease  would  have  come  within  the  5th  Judge  Story  in  Smith  v.  Burnham. 
proposition  stated  ante,  §  690b.  3   Sumn.   435,   Fed.   Cas.  No.   13,019. 

So,  Bissell  V.  Terry,  69  111.  184,  ap-  and  Van  Reimsdyk  v.  Kane,  1  Gall, 
plied  the  Illinois  statute  declaring  630,  Fed.  Cas.  No.  16,872,  seems  to 
that  "no  action  shall  be  brought"  to  assume  that  the  lex  fori,  as  such. 
an  oral  contract  made  in  another  does  not  govern,  though  the  point 
state  for  the  sale  of  land  in  Illinois,  was  not  decided  in  these  cEises;  and, 
not  because  it  was  the  lex  fori,  but  besides,  the  form  of  the  statute  of 
because  it  was  the  lex  rei  sitw.  the  forum  does  not  appear,  so  that 

Likewise,  Anderson  v.  May,  10  the  assumption  is  not  necessarily  in- 
Heisk.  84,  applied  the  statute  of  consistent  with  the  distinction. 
Arkansas  declaring  that  "no  action  Townsend  v.  Hargraves,  118  Mass. 
shall  be  brought"  to  a  lease  of  land  325,  and  Bird  v.  Munroe,  66  Me.  337, 
in  that  state,  because  it  was  the  lex  22  Am.  Rep.  571,  though  not  involv- 
rei  sitcB,  although  as  a  matter  of  fact  ing  any  conflict  of  laws,  expressly 
the  corresponding  statute  of  Tennes-  repudiate  the  distinction  based  upon 
see  was  in  the  same  form,  so  that  differences  in  phraseology  similar  to 
the  actual  decision  in  this  case,  as  those  between  the  4th  and  17th  see- 
in  the  preceding  case,  would  have  tions  of  the  English  statute  of 
been  the  same  if  the  distinction  had  frauds,  upon  which  the  distinction 
been  adopted.  As  already  shown,  the  in  Leroux  v.  Broicn  was  based.  And, 
distinction  has  since  been  expressly   as   shown    ante,   note   2   to   S   fiflOb, 
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relates  to  the  validity  of  the  contract  or  to  the  procedure  mere- 
ly; and  the  consequences  of  the  repudiation  of  the  distinction 
depend  upon  which  character  in  this  respect  is  ascribed  to  the 
statute. 

Some  of  the  cases  that  repudiate  such  distinction  take  the 
view  that  both  the  4th  and  I7th  sections  of  the  English  statute 
of  frauds,  and  the  statutes  modeled  thereon,  relate  to  the  rem- 
edy rather  than  to  the  validity  of  the  contract.  ^  This  view  ap- 
parently rests  upon  the  idea  that  the  language  of  both  sections 
imports  a  pre-existing  contract  and  merely  prescribes  a  rule  of 
evidence  with  respect  to  its  proof.  Most  of  the  cases,  however, 
that  ignore  or  repudiate  the  distinction  hold  that  the  statute, 
whether  modeled  on  the  4th  or  17th  section  of  the  original 
statute,  is  substantive  rather  than  remedial,  impliedly  reject- 
ing the  view  that  these  sections  merely  prescribe  a  rule  of  evi- 
dence;^ and  this  position  seems  to  be  the  correct  one  if  the 
distinction  is  to  be  repudiated.  The  repudiation  of  the  dis^ 
tinction,  however,  does  not  negative  the  existence  of  other  pos- 
sible distinctions  based  upon  other  variations  of  phraseology. 

there  are  a  number  of  cases  in  which  690o,   note  3,   which   repudiated   the 

the   actual   decisions   are    consistent  distinction,  it  was  held  that  the  pro- 

with  either  the  adoption  or  the  re-  vision,  substantially  in  the  form  of 

pudiation    of    the    distinction,    that  the  17th  section  of  the  English  stat- 

make  no  allusion  to  it.  ute,    related   to   the   remedy,    rather 

1  This  seems  to  have  been  the  view  than  the  substantive  contract.   These 

of  the  court  in  Eeaton  v.  Eldridge,  cases,  however,  did  not  involve  any 

56  Ohio  St.  87,  36  L.  K.  A.  817,  60  question    arising   out   of   conflict   of 

Am.    St.    Rep.    737,    46    N.    E.    638,  laws. 

though  the  provision  of  the  statute        2  gee    Miller    v.    Wilson,    146    111. 

of  frauds  of  the  forum  that  was  ap-  523,  37  Am.  St.  Rep.   186,  34  N.  E. 

plied  in  this  case  was  copied   from  1111,   and  Cochran  v.   Ward,   5  Ind. 

the  4th  section  of  the  English  stat-  App.  89,  51  Am.  St.  Rep.  229,  29  N. 

lite,   and  the  decision   would   there-  E.  795,  ante,  §  690c,  note  3.     It  will 

fore  have  been  the  same  even  if  the  also  be  observed  that  the  cases  cited 

distinction   had   been   expressly   rec-  ante,  note  2  to  §   690b,  assumed  or 

ognized.    In  Townsend  v.  Bargraves,  held  that  a  statute  declaring  the  con- 

118  Mass.  325,  and  Bird  v.  Mimroe,  tract  invalid  or  void  is  substantive, 

66  Me.  337,  22  Am.  Rep.  571.  ante,  §  rather  than  remedial. 
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If,  for  instance,  a  statute  should  merely  declare  that  parol  evi- 
dence is  not  admissible  to  prove  a  contract,  without  expressly 
declaring  that  an  oral  contract  shall  be  invalid,  or  that  no  ac- 
tion shall  be  brought  thereon,  it  might  very  well  be  regarded 
as  a  remedial,  rather  than  a  substantive,  statute.''  It  will  be 
observed,  however,  that  in  Leroux  v.  Brown,  where  the  distinc- 
tion was  first  declared,  and  in  most  of  the  subsequent  cases 
that  adopted  it,  it  was  applied  with  the  result  of  subjecting 
to  the  statute  of  the  forum  a  contract  which,  it  was  assumed, 
would  otherwise  have  been  governed  in  this  respect  by  its  sub- 
stantive law.  If  the  language  above  alluded  to  had  been  re- 
garded as  suiEcient  of  itself  to  impress  a  remedial,  as  distin- 
guished from  a  substantive,  character  upon  the  4th  section,  it 
would  have  been  uimecessary  to  have  made  any  distinction  be- 
tween the  4th  and  I7th  sections,  for  the  language  of  both  sec- 
tions is  substantially  the  same  in  this  respect,  the  only  differ- 
ence of  phraseology  between  the  two  affecting  their  character 
as  substantive  or  remedial  being  that  upon  which  the  distinc- 
tion in  Leroux  v.  Brown  is  based.* 

The  general  principle  deducible  from  the  view  that  repudi- 
ates the  distinction  and  regards  the  statute,  whether  modeled 

3  The  rule  involved  in  Downer  v.  denced  by  writing.  It  is  clear,  how- 
Chesebrough,  36  Conn.  39,  4  Am.  ever,  tliat  this  phraseology  was  mere- 
Rep.  29,  ante,  §  690b,  note  4,  illus-  ly  regarded  as  aiding  the  argument 
trates  the  suggestion  made  in  the  in  favor  of  the  remedial  character  of 
text.  the  section,  which  was  based  chiefly 

*  It  is  true  that  the  Chief  Jus-  upon  the  distinction  between  the 
tiee  said  in  Leroux  v.  Brown  that  phrase  in  the  4th  section,  that  no 
the  language  of  the  alternative  of  action  shall  be  brought  on  the  con- 
the  4th  section,  "unless  the  agree-  tract,  and  that  in  the  17th,  that  the 
ment,  or  some  memorandum  or  note  contract  shall  be  void;  and  not  as 
thereof,  shall  be  in  writing,"  is  sat-  sufficient  of  itself  to  impress  the  sec- 
isfied  if  there  be  any  evidence  of  a  tion  with  a  remedial  character; 
previous  agreement,  and  shows  that  otherwise,  why  make  the  distinction 
the  statute  contemplated  that  the  since  the  language  of  the  two  sec- 
agreement  may  bo  good,  though  not  (ions  is  substantially  alike  in  this 
capable  of  being  enforced  if  not  evi-  respect. 
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on  the  4th  or  17th  section  of  the  English  statute,  as  substan- 
tive rather  than  remedial,  is  that  the  contract  is  governed  in 
this  respect  by  its  substantive  law  (vs^hether  lex  loci  contractus, 
lex  loci  solutionis,  or  lex  rei  siioe  is  not  nov?  important),  and 
is  not  affected  by  the  statute  of  the  forum  unless  it  can  be  in- 
voked upon  the  principle  stated  in  the  next  section.^  The 
general  principle  deducible  from  the  view  that  repudiates  the 
distinction  but  regards  the  statute  as  remedial  is  that  the  con- 
tract is  governed  in  this  respect  by  the  statute  of  the  forum, 
whether  it  declares  that  no  action  shall  be  brought  or  that  the 
contract  shall  not  be  valid.®  The  consequences  of  the  adoption 
of  one  or  the  other  of  these  views,  in  connection  with  the  re- 
pudiation of  the  distinction,  may  be  further  illustrated  by 
showing  their  effect  upon  the  propositions  stated  ante,  §  690b. 
The  first  view  (i.  e.,  that  the  statute,  regardless  of  the  dis- 
tinction, is  substantive)  negatives  the  first, "^  fourth,*  and 
fifth  of  those  propositions,  and  extends  the  second  and  third 
so  as  to  include  statutes  which  declare  in  effect  that  no  action 
shall  be  brought  on  the  contract,  as  well  as  those  which  declare 
that  the  contract  shall  be  invalid  or  void.  The  second  view 
{i.  e.,  that  the  statute,  regardless  of  the  distinction,  is  reme- 

5  See  Miller  v.  WiUon,  146  111.  57,  47  Am.  St.  Rep.  456,  39  N.  E. 
523,  37  Am.  St.  Rep.  186,  43  N.  E.  1026,  post,  §  690e,  note  1,  reaches 
1111,  and  Cochran  v.  Ward,  5  Ind.  such  a  result,  but  upon  another 
App.  89,  51  Am.  St.  Rep.  229,  29  N.  ground. 

E.  795,  ante,  §  690c,  note  3.  t  Such  was  the  eflfect  of  the  repu- 

6  There  are,  however,  no  actual  diation  of  the  distinction  in  Miller 
decisions  resting  upon  this  ground  v.  Wilson,  146  III.  523,  37  Am.  St. 
that  enforce  a,  contract  in  violation  Rep.  186,  43  N.  E.  1111,  ante,  §  690o, 
of  the  statute  of  frauds  of  the  place  note  3. 

furnishing  the  substantive  law  of  the  s  Such  was  the  effect  of  the  repu- 

contract,   or   that  refuse   to   enforce  diation   of  the   distinction   in   Coch- 

a  contract  valid  according  to  its  sub-  ran  v.  Ward,  5  Ind.  App.  89,  51  Am. 

stantive  law,  because  it  conflicts  with  St.  Rep.  229,  29  N.  E.  795,  ante,   § 

a  statute  of  the  forum  declaring  con-  690c,   note   3.     See   also   Eeiwert   v. 

tracts    invalid    or    void.      Emery    v.  Meyer,  62  Ind.  587,  30  Am.  Rep.  206, 

Burlank,  163  Mass.  326,  28  L.  R.  A.  ante,  §  690c,  note  3. 


1*52  PRACTICE.  [CiiAp.  XI. 

dial)  negatives  the  second,  third,  and  fifth  propositions,  and  ex- 
tends the  first  and  fourth  so  as  to  include  statutes  that  in  ef- 
fect declare  the  contract  invalid  or  void,  as  well  as  those  that 
declare  that  no  action  shall  be  brought  on  the  contract  The 
second  view,  however,  has  never  been  practically  applied  with 
such  effect.  In  the  only  case^  involving  a  conflict  of  laws 
which  has  favored  this  view,  the  statute  of  the  forum,  which 
was  applied,  provided  that  "no  action  shall  be  brought"  The 
decision,  therefore,  would  have  been  the  same  if  the  distinc- 
tion had  been  expressly  adopted.  This  fact,  of  course,  serious- 
ly impairs  the  decision  as  an  authority  for  the  adoption  of  the 
view  that  the  statute  of  frauds,  regardless  of  the  variations  of 
l)hraseology  upon  which  the  distinction  is  based,  is  remedial, 
rather  than  substantive. 

690e.  Statute  of  frauds  as  embodying  distinctive  policy  of  fo- 
rum.— Even  assuming  that  the  distinction  based  upon  variations 
in  the,  phraseology  of  the  different  provisions  is  repudiated,  and 
that  the  statute  of  frauds,  without  reference  to  its  phraseology, 
is  in  general  to  be  regarded  as  substantive,  rather  than  reme- 
dial, the  statute  of  the  forum  may  still  be  indirectly  applied  to 
a  foreign  contract,  valid  by  its  substantive  law,  if  such  statute 
may  be  regarded  as  a  part  of  the  distinctive  public  policy  of 
the  forum.  Thus,  it  has  been  held  in  Massachusetts^  that  the 
statute  of  that  state  providing  that  an  agreement  to  make  a 
will  shall  not  be  valid  unless  it  is  in  writing  applies  to  an 
agreement  made  in  another  state  by  a  Massachusetts  testator, 
upon  the  ground  that  the  statute  embodies  a  fundamental  pol- 
icy— viz.,  the  prevention  of  fraud  and  perjury.  The  opinion  in 
this  case,  unnecessarily  as  it  seems  to  the  present  writer,  as- 
cribes a  double  character  to  the  statute,  taking  the  view  that, 

>Heaton  v.  Eldridge,  56  Ohio  St.        lEmery    v.    Burhank,    163     Mass. 

87,  36  L.  R.  A.  817,  60  Am.  St.  Rep.  326,  28  L.  R.  A.  57,  47  Am.  St.  Sep. 

737,    46     N.    E.    638,    ante,     §    690c,  456,  39  N.  E.  1026. 
note  3. 
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while  the  statute  is  substantive  in  form,  it  also  implies  a  rule 
of  procedure  broad  enough  to  cover  an  agreement  made  in  an- 
other state,  at  least  if  made  by  a  Massachusetts  testator.  It 
was  said  in  this  connection :  "It  is  possible,  however,  that  a 
statute  should  affect  both  validity  and  remedy  by  express 
'rfords;  and,  this  being  so,  it  is  possible  that  words  which  in 
terms  speak  only  of  one  should  carry  with  them  an  implica- 
tion also  as  to  the  other."  The  ultimate  ground  of  the  deci- 
sion, however,  is  the  public  policy  embodied  in  the  statute. 
In  this  yiew  the  necessity  of  ascribing  a  remedial  character  to 
the  statute  is  not  apparent;  for  the  distinction  based  upon  the 
3iibstftntJT«  or  remedial  character  of  the  statute  has  no  signifi- 
cMice,  s»  far  as  the  conflict  of  laws  is  concerned,  when  the  stat- 
ute of  the  forum,  either  by  virtue  of  its  express  terms  or  of 
the  policy  embodied  in  it,  applies  to  foreign,  as  well  as  domes- 
tic, contracts. 

None  of  the  other  cases  have  invoked  the  public  policy  of  the 
forum  as  a  ground  for  extending  the  statute  of  the  forum  to 
foreign  contracts,  although,  as  already  shown,  they  have  fre- 
quently resorted  to  the  distinction  referred  to  ante,  §  690a,  to 
accomplish  this  result.  It  will  be  observed  that  the  court  in 
the  case  referred  to  studiously  refrains  from  extending  the 
principle  based  on  public  policy  beyond  contracts  made  in 
other  states  by  Massachusetts  testators. 

The  possibility  of  applying  the  principle  here  stated  to  other 
provisions  of  the  statute  of  frauds  depends,  of  course,  upon  the 
question  whether  or  not  the  court  regards  the  prevention  of 
frauds  and  perjuries,  which  is  the  object  of  such  statutes,  as 
a  part  of  the  distinctive  public  policy  of  the  forum. 

It  will  be  observed  that  the  principle  based  on  the  public 
policy  of  the  forum,  while  it  subjects  a  foreign  contract  to  the 
statute  of  the  forum,  does  not  involve  the  fourth  and  fifth 
propositions  stated  ante,  §  690b,  which  are  the  necessary  loci- 
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cal  consequences  of  the  adoption  of  the  distinction  based  upon 
differences  in  the  phraseology  of  the  statutes.  Upon  the  other 
hand,  the  adoption  of  this  principle  is  perfectly  consistent  with 
the  refusal  to  enforce  a  foreign  contract  which  is  not  in  con- 
flict with  the  statute  of  the  forum,  because  it  is  in  conflict  with 
the  statute  of  frauds  of  the  place  which  furnishes  the  substan- 
tive law  of  the  contract,  even  if  such  statute  merely  provides 
that  no  action  shall  be  brought.  In  one  respect  the  principle 
based  upon  the  public  policy  of  the  forum  is  more  effective  than 
the  distinction  based  upon  the  particular  phraseology  of  the 
statutes,  in  extending  the  statute  of  the  forum  to  foreign  con- 
tracts ;  for  the  distinction  can  only  be  invoked  for  that  purpose 
when  the  statute  of  the  forum  is  remedial  in  form,  while  the 
principle  may  be  invoked  whether  the  statute  of  the  forum  is 
remedial  or  substantive  in  form.  The  principle  based  upon 
the  public  policy  of  the  forum  is,  however,  less  effective  in  ex- 
tending the  statute  of  the  forum  to  foreign  contracts  than  the 
principle  which  repudiates  the  distinction  and  ascribes  a  re- 
medial character  to  the  statute,  without  reference  to  its  phrase- 
ology; since  the  public  policy  of  the  forum  must  be  super- 
added to  the  statute  in  order  to  call  the  former  principle  into 
operation,  while  the  latter  principle  may  be  called  into  opera- 
tion by  the  statute  itself,  without  reference  to  the  public  policy 
of  the  forum. 

690f.  Conclusion  as  between  law  of  forum  and  substantive  law 
of  contract. — It  is  apparent,  from  what  has  already  been  said, 
that  the  decisions  upon  the  question  whether  a  contract  is  gov- 
erned, in  respect  to  matters  covered  by  the  statute  of  frauds, 
by  the  law  of  the  forum  or  by  the  substantive  law  of  the  con- 
tract, are  in  irreconcilable  conflict;  and  that  cases  which  reach 
the  same  result  upon  a  given  state  of  facts  may  do  so  upon 
jjrinciples  that,  as  applied  to  other  facts,  will  work  out  con- 
flicting results. 
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In  view  of  the  anomalous  results  that  follow  from  a  strict 
application  of  the  distinction  made  in  Leroux  v.  Brown,  and 
the  tendency,  already  noted,  to  repudiate  that  distinction,  the 
better  view  is,  perhaps,  to  regard  a  provision  of  the  statute  of 
frauds  as  substantive,  rather  than  remedial,  if  it  declares  that 
no  action  shall  be  brought  on  the  contract,  or  that  the  contract 
shall  be  invalid  or  void,  even  though  the  rest  of  the  language 
of  the  provision  (as  is  the  case  with  the  4:th  and  17th  sections 
of  the  original  English  statute  and  the  other  statutes  modeled 
thereon)  may,  taken  by  itself,  indicate  that  the  statute  was 
merely  intended  to  prescribe  a  rule  of  evidence,  rather  than  a 
rule  of  substantive  law.  This  view  does  not  prevent  the  court 
from  ascribing  a  remedial  character  to  a  statute  which  pre- 
scribes a  rule  of  evidence  only,  and  contains  neither  the  declar- 
ation that  no  action  shall  be  brought  on  the  contract,  nor  the 
declaration  that  the  contract  shall  be  invalid  or  void.  This 
view  is  also  subject  to  the  right  of  the  court  to  apply  a  par- 
ticular provision  of  the  statute  of  the  forum,  whatever  its 
form,  if,  for  any  reason,  it  is  regarded  as  embodying  a  part  of 
the  distinctive  public  policy  of  the  forum.  This  view  is,  of 
course,  opposed  by  the  cases  that  adopt  the  distinction;  and 
also  by  those  that  repudiate  the  distinction  but  take  the  view 
that  a  provision  modeled  on  the  4th  or  I7th  sections  of  the 
original  English  statute  is  remedial  rather  than   substantive. 

The  cases  cited  ante,  §  690c,  that  repudiate  the  distinction 
and  regard  the  statute  as  substantive  do  not  militate  against  the 
right  of  the  court  to  apply  the  statute  of  the  forum  as  a  part 
of  the  public  policy  of  the  forum,  except  so  far  as  they  imply 
that  the  particular  provision  involved  was  not  such  a  part  of 
the  public  policy  of  the  forum.  The  preamble  of  the  English 
statute  of  frauds  upon  which  the  other  statutes  are  modeled, 
expressly  states,  as  the  purpose  of  the  act,  the  prevention  of 
frauds  and  perjuries;  and  it  may  be  plausibly  argued,  as  it 
was  in  the  case  referred  to  in  the  last  section,  that  the  accom- 
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plishment  of  that  purpose  requires  that  the  statute  be  extended 
to  foioign,  as  well  as  domestic,  contracts.  With  the  exception 
of  that  case,  however,  none  of  the  decisions,  even  of  those  that 
apply  the  lex  fori,  have  been  referred  to  this  principle;  and  it 
will  be  observed  that  there  were  some  reasons  for  regarding 
the  particular  provision  involved  in  that  case  as  a  part  of  the 
distinctive  public  policy  of  the  forum  that  do  not  apply  to 
other  provisions ;  and  even  in  Massachusetts,  where  the  case  was 
decided,  contracts,  valid  by  their  substantive  law,  have  been 
upheld  and  enforced  though  contrary  to  other  provisions  of 
the  statute  of  frauds  of  Massachusetts. 

691.  Contract  made  under  statute  of  frauds  must  conform  to  it. 

— As  to  actions  brought  without  such  evidence  in  a  coun- 
try where  no  such  statutes  exist,  on  a  contract  made  subject  to 
a  law  exacting  such  evidence. — Judge  Story  here  states  that 
"if  such  contracts  made  by  parol,  per  verba,  in  a  country  by 
whose  laws  they  are  required  to  be  in  writing,  are  soiight  to  be 
enforced  in  any  otlier  country,  they  will  be  held  void,  exactly 
as  they  are  held  void  in  the  place  where  they  are  made."^  Sa- 
vigny's  reasoning,  in  the  illustration  given  by  him  in  the  case 
of  merchants'  books,  may  be  cited  to  the  same  effect ;  for  every- 
one who  enters  into  a  business  transaction  in  a  foreign  land  is 
supposed  to  do  so  subject  to  the  local  law,  which  local  law,  in 
such  matters,  will  be  respected  elsewhere  unless  exceptions  on 
the  ground  of  public  policy  prevail. 

692.  But  not  necessarily  contract  made  in  territory  of  statute. 
— But  we  cannot  adopt  Judge  Story's  rule,  as  stated  in  the  last 
section,  without  subjecting  it  to  broad  exceptions.     Are  parol 

iConfl.  L.  §  262.     See,  as  authori-  operation  of  the  New  Jersey  statute 

ties,  Trinibey  v.   Vignier,  1  Bing.  N.  of  frauds,  on  the  ground  that  a  con- 

C.  151,  4  Moore  &  S.  695,  6  Car.  &  P.  tract  entered  into  in  one  state  con- 

2d;  Don  v.  Lippmann,  5  Clark  &  P.  eeming  personal  property  situate  in 

1    18 ;  De  la  Vega  v.  Vianna,  1  Barn,  another,   and   to  be  there  delivered, 

&  Ad'.  284,  8  L.  J.  K.  B.  388 ;  British  must  be  made  in  accordance  with  the 

Linen  Co.' v.  Drummond,  10  Barn.  &  law  of  the  state  where  the  contract 

C.  903,  9  L.  J.  K.  B.  213.     Dacosta  v.  is    solemnized.      This    may    be    sus- 

Davis' 24:  N.  J.  L.  319,  was  an  action  tained  if  the  parties  were  domiciled 

on  a  New  Jersey  contract  for  the  sale  in  or  did  business  in  New  Jersey,  but 

of   goods   situate   in   and   to   be   de-  not  otherwise,  on  the  doctrine  of  the 

livered  in  Philadelphia.    It  was  held  next  section, 
that  the  contract  was  subject  to  the 
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contracts  solemnized  by  transient  visitors,  in  a  country  taken 
by  them  merely  as  a  convenient  meeting-place,  void  merely  be- 
cause there  happens  to  be  in  that  country  a  conflicting  statute 
of  frauds  ?  To  do  this  would  be  to  expose  the  business  of  one 
country  to  the  prohibitive  legislation  of  another  with  which  it 
has  no  logical  concern.  We  must,  therefore,  hold  that  a  parol 
contract  made  in  a  state  requiring  all  such  contracts  to  be  in 
writing  is  not  necessarily  void.-' 

692a.  Same. — There  seem  to  be  no  decisions  in  support  of 
the  exception  suggested  in  the  last  section  to  Judge  Story's 
rule  as  stated  ante,  §  691. 

That  rule,  however,  was  framed  upon  an  hypothesis  that 
rejected,  or  at  least  ignored,  the  distinction  subsequently  sug- 
gested in  Leroux  v.  Brown.  Assuming  the  soundness  of  that 
distinction,  Judge  Story's  rule  is  subject  to  a  very  broad  ex- 
ception, including  all  statutes  of  the  place  which  furnishes  the 
substantive  law  of  the  contract,  that  are,  according  to  that  dis- 
tinction, remedial  rather  than  substantive;  and,  upon  the  hy- 
pothesis that  repudiates  the  distinction  and  regards  the  stat- 
ute of  frauds,  without  reference  to  its  form,  as  remedial,  Judge 
Story's  rule  disappears  altogether.  As  shown  ante,  §  690e, 
however,  that  rule  in  full  scope  may  coexist  with  the  principle 
by  which,  under  some  circumstances,  the  court  may  refuse  to 
enforce  a  contract  valid  by  its  substantive  law,  but  in  violation 
of  the  statute  of  frauds  of  the  forum,  upon  the  ground  that 
such  statute  embodies  a  part  of  the  pviblic  policy  of  the  forum. 

693.  Nor  as  to  contract  to  be  performed  in  such  territory. — 

Nor  are  we  justified  in  invalidating  a  parol  contract  of  sale, 
made  in  a  state  where  it  is  lawful,  simply  because  the  goods 
are  to  be  delivered  in  a  state  where  such  contracts  must  be  in 
writing.  Did  the  statute  of  the  latter  state  prohibit  the  admis- 
sion of  the  goods  into  its  territory,  a  different  ease  would  be 
presented.     But  it  simply  says  the  contract  for  such  a  sale 

iSee  Browne,  Stat.  Fr.  4th  ed.  |S 
136  ei  seq. 
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must  be  in  a  particular  shape,  while  the  contract  in  question 
is  not,  on  the  hypothesis  before  us,  subject  to  the  jurisdiction 
of  the  state  enacting  the  statute.  Hence,  it  has  been  held  in 
Rhode  Island  that  a  Rhode  Island  contract  for  the  sale  of 
goods  to  be  delivered  in  New  York,  such  sale  being  invalid 
by  the  New  York  statute  of  frauds,  will  sustain  an  action  by 
the  vendor  against  the  vendee  for  breach  of  contract  for  non- 
acceptance  of  the  goods  when  tendered  in  New  York.* 

693a.  As  between  law  of  place  where  contract  was  made  and 
that  of  place  where  it  is  performable. —  Upon  any  hypothesis 
other  than  that  the  statute  of  frauds,  regardless  of  its  form, 
is  remedial,  it  may  become  necessary  to  choose  between  the  law 
of  the  place  where  the  contract  is  made  and  that  of  the  place 
where  it  is  perfqrmable. 

According  to  the  criterion  suggested  ante,  §  427k,  the  eon- 
tract  should  be  governed  in  this  respect  by  the  law  of  the  place 
where  it  is  made,  rather  than  that  of  the  place  of  perform- 
ance;^  and,  according  to  the  same  criterion,  this  rule  should 

iHunt  V.  Jones,   12  R.   I.   265,   34  execution  of  the  contract  coincide,  it 

Am.  Rep.  635.  will   be   enforced,   although   required 

1  Thus,  in  Scudder  v.  Union  Nat.  to  be  in  writing,  by  the  law  of  the 

Bank,  91  U.  S.  406,  23  L.  ed.  245,  the  place    of   performance,     as    was    the 

court  said:     "Thus,  whether  a  con-  case  of  Scudder  v.  Union  Nat.  Bank, 

tract  shall  be  in  writing  or  may  be  91  U.  S.  406,  23  L.  ed.  245,  because 

made  by  parol  is  a  formality  to  be  the  form  of  contract  is  regulated  by 

determined  by  the  law  of  the  place  the  law  of  the  place  of  its  celebra- 

where  it  is  made.     If  valid  there,  the  tion,  and  the  evidence  of  it  by  that 

contract  is  binding,  although  the  law  of  the  forum." 

of  the  place  of  performance  may  re-       So,  the  validity  of  a  contract  for 

quire  the  contract  to  be  in  writing.''  the  sale  of  personal  property,  so  far 

See  also,  upon  this  point,  the  cases  as  it    depends    upon    the  statute  of 

cited  ante,  §  448a,  with  reference  to  frauds,   is  to  be  determined  by  the 

the  acceptance  of  bills  of  exchange.  law  of  the  place  where  the  contract 

Pritchard  v.  Norton,  106  U.  S.  was  made,  rather  than  that  of  the 
124,  27  L.  ed.  104,  1  Sup.  Ct.  Eep.  place  where  it  was  to  be  perfornu'd 
102,  after  referring  to  Leroux  v.  by  the  delivery  of  the  property.  Da- 
Brown,  12  C.  B.  801,  22  L.  J.  C.  P.  casta  v.  Davis,  24  N.  J.  L.  319. 
X.  S.  1,  16  Jur.  1021,  I  Week.  Rep.  In  ^yilco!c  Silver  Plate  Co.  v. 
22,  said:  "But  where  the  law  of  the  Green,  72  N.  Y.  17,  AflSrraing  9  Hun, 
forum   and  that   of  the  place  of  the  347,  it  was  assumed  that  the  law  of 
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be  regarded  as  an  absolute  rule,  not  dependent  upon  the  in- 
tention of  the  parties;  and  this  view  seems  to  be  supported 
by  the  weight  of  authority  upon  the  point.  Thus,  it  has  been 
held  (in  cases  that  hold  or  assume  that  the  contract  in  this 
respect  is  governed  by  substantive  law,  and  not  by  the  lex  fori, 
as  such)  that  a  contract  valid  by  the  law  of  the  place  where  it 
is  made  will  be  enforced,  though  contrary  to  the  statute  of 
frauds  of  the  place  of  performance;^  and,  conversely,  that  a 
contract  in  violation  of  the  statute  of  frauds  of  the  place  where 
it  was  made  will  not  be  enforced,  though  valid  according  to 

Mississippi,  where  a  contract  was  ^Hunt  v.  Jones,  12  R.  I.  266,  34 
made  for  the  sale  of  goods  to  be  de-  Am.  Rep.  635;  Perry  v.  Mt.  Hope  Iron 
livered  in  Connecticut,  would,  if  Go.  15  R.  I.  380,  2  Am.  St.  Rep.  902, 
proved,  govern  with  respect  to  the  o  Atl.  632;  Allen  v.  Schuchardt,  1 
necessity  of  delivery  of  the  goods.  Am.  L.  Reg.  N.  S.  13,  Fed.  Cas.  No. 
In  many  of  the  cases  the  contract  236;  Green  v.  Lewis,  26  U.  C.  Q.  B. 
was  made  and  performable  in  the  618.  In  Houghtaling  v.  Ball,  19 
same  state.  Some  of  these  eases  eon-  Mo.  84,  59  Am.  Dee.  331,  20  Mo.  563, 
tain  no  intimation  as  between  the  it  was  held  that  the  fact  that  pay- 
law  of  the  place  where  the  contract  ment  for  wheat  sold  and  delivered  in 
ii  made  and  that  of  the  place  where  Illinois  was  to  be  made  upon  the  ar- 
it  is  performable.  Thus,  in  Denny  rival  of  the  wheat  at  St.  Louis  was 
V.  Williams,  5  Allen,  1,  the  court  not  sufficient  to  subject  the  contract 
said  that,  as  the  contract  was  made  to  the  Missouri  statute  of  frauds. 
in  the  city  of  New  York  and  was  to  ^he  following  quotation  from 
be  performed  there,  the  laws  of  the  g^^^^  ^  j^^^^  ^^^^^  ^^  ^^^^^^^  ^^^ 
state  of  New  York  must  govern  in  ^^^^^^^  ^^^^  ^^  ^.^j^  p^j^^.    ^j^^  ^^^^^ 

respect  to  its  construction  and  per-    ■     ,-,    ,  .-,       „Ti  „  . 

'^  '^        in  that  case  said :       It  may  well  be 

formance.     Others,    however     (e.    jr.. 


that  if  any  part  of  the  contract  to  be 
performed     in     England      [Canada] 


KUng  V.  Fries,   33  Mich.  275;   For- 
ward V.  Harris,  30  Barb.  338;   Alls-  ,,  ,      .      .      , 
,                 „                „   „,,      ,     „„,     „„  would  be  m  itself  contrary  to,  or  in 
house  V.  Ramsay,  6  Whart.  331,  37  j      >        * 

Am.  Dec.  417),  seem  to  intimate  that,  ""1^*1°"    °f.    '>^^    la,w,    our    courts 

in  the  case  of  a  conflict,  the  law  of  ^'""^"^  ''^^^^^   ^    «'^*°"«    i*    «^«"  " 

the  place  where  the  contract  is  made  ^^"^'i  *°  ^^  ^^S^^  ^y  ^^^  ^  ^°<^  <^»- 

wouW  govern  in  this  respect.  tractus   [citing  authorities] ;  but  we 

A  contract  made  and  performable  ^^^.ve  seen  no  case  in  which,   if  the 

in    Michigan    is    governed    by    the  parties  had  bound  themselves   by  a 

Michigan  statute  of  frauds,  without  contract    lawful    and    obligatory    in 

reference    to    the    residence   of   the  the  place  of  making,  its  performance 

agents  of  the  parties  who  made  the  ir  another  country  would  be  refused 

contract.       Foster     v.    Lumbermen's  because  certain  solemnities,  required 

Min.  Co.  68  Mich.  188,  36  N.  W.  171.  by   the   law   of   the   latter,   had   not 
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the  law  of  the  place  of  performance.*  The  cases  cited  in  sup- 
port of  this  proposition,  with  one  or  two  exceptions,  seem  to  re- 
gard the  rule  as  an  ahsolute  one,  not  dependent  upon  the  in- 
tention of  the  parties.  It  has  been  held  in  a  number  of  cases, 
however,  that  the  law  of  the  place  of  performance,  rather  than 
that  of  the  place  where  the  contract  is  made,  governs  in  thi.'i 
respect;*  and  in  one  case^  where  it  was  so  held  the  question 
as  to  the  governing  law  in  this  respect  is  expressly  referred  to 
the  presumed  intention  of  the  parties. 

been  observed    in    its    original  crea-  of  Illinois  rather  Vkan  that  of  Penn- 

tion.     If  the  parties  have  once  bound  sylvania,     notwithstanding     it     was 

themselves  lawfully  for  any  univer-  made  in  the  latter  state,  where,  at 

sally  lawful  purpose — such,  as  here,  the  time  of  the  marriage,  the  hus- 

for  the  sale  of  goods  at  a  fixed  price  band  was  a  resident  of  Illinois  and 

— it  appears  to  us  that  our  courts  the  matrimonial  domicil  was  estab- 

must  hold  them  bound  here  as  they  lished   in  the  latter   state,   and  the 

would  be  in  the  place  of  contract."  contract  was  to  be  performed  in  such 

This  was  said  in  reply  to  the  con-  state.     Davenport  v.  Karnes,  70  111. 

tention  that,  as  the  contract  of  sale  465. 

was  to  be  performed  by  delivery  at       So,  a    verbal    agreement    made  in 

Toronto,  the  law  of  Canada  as  the  Germany   for   the   employment  of  a 

place  of  performance  should  govern,  person  for  one  year,  to  begin  at  a 

SKeiwert  v.  Meyer,  62  Ind.  587,  30  subsequent  date,  which  contemplates 

Am.  Rep.  206;  Dacosta  v.  Davis,  24  performance  in  New  York,  is  subject 

N.  J.  L.  319;  Roethke  v.  PhiUp  Best  *"  "i«  ^ew  York  statute  of  frauds. 

Brewing  Co.  33  Mich.  340.  '^""'°"'  ^-  Bochstadter,  7  Hun,  80. 

In  Goldstein  v.  Scott,  76  App.  Div.       ^^.  '^   ^^'■''^^    partnership   agree- 

78,  78  N.  Y.  Supp.  736.  .  provision  ™ent    entered    into     in     I^uis.ana, 

,,,     ^^        .,.  i,,       .,       ,  though  invalid  in  that  state  because 

of  the  New  Jersey  statute  of  frauds,  °  .^.         .         ...      ,         .. 

,      ,    .  .  not   m   writing,   is  valid   where  the 

that  no  broker  or  real  estate  agent         ,        ....  .     j.     •. 

,     ,     °  ,  partnership  business  is  to  be  prose- 

selling  or  exchanging  land  shall  be  ^^^^^  .^  California.     Young  v.  Pewr- 

entitled    to    any    commission  unless  ^^^  j  ^^^    ^^g      g^^  ^,g^  ^.j^^„  ^ 

his  authority  is  in  writing,  was  ap-  j,g^s<o«  Mill  Go.  150  N.  Y.  314,  55 

plied    to    a    contract    made  in  New  ^^^   g^.  -^^   ggg^  44  jj  5..  959,  infra, 

Jersey.     It   does    not   appear    where  jj^^g  g 

the  contract  was    to    be    performed,       swilson  v.  Letoiston  Mill  Go.  150 

but   the   decision     is    expressly   put  jg-.  Y.  314,  55  Am.  St.  Rep.  680,  44  N. 

upon  the  ground  that  the  contract  e.   959.     The   question   in   this   case 

was  made  in  New  Jersey.  was  whether  a  contract  for  the  sale 

4  The  validity  of  a  parol,  antenup-  of  cotton  was  governed  by  the  stat- 

tial  contract  is  governed  by  the  law  ute  of  Maine  or  that  of  New  York. 
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693b.  As  between  law  of  place  where  contract  was  made  and 
that  of  place  where  property  is  situated. — Most  of  the  cases  iu 
which  there  was  an  actual  conflict  between  the  two  have  held, 
without  reference  to  the  particular  question  involved  or  to  the 
character  of  the  action,  that  a  contract  relating  to  real  prop- 
erty is  governed  by  the  statute  of  frauds  of  the  place  where  the 
property  is  situated,  rather  than  by  the  statute  of  the  place 
where  the  contract  is  made.  ^      That  is  undoubtedly  the  true 

The  court  expressly  held  that  the  will  also  be  observed  that  some  of 
presumed  intention  of  the  parties  the  eases  cited  ante,  §  448a,  with  ref- 
was  the  criterion,  and  said,  in  this  erence  to  the  acceptance  of  bills  of 
connection,  that  the  lex  loci  solu-  exchange,  seem  to  refer  the  question 
tionis  and  the  lex  loci  contractus  to  the  intention  of  the  parties,  but, 
must  be  taken  into  consideration,  with  the  exception  of  one  ease,  the 
but  that  neither  was  of  itself  con-  actual  decision  was  in  favor  of  the 
elusive.  It  weis  held  that,  under  the  law  of  the  place  where  the  contract 
circumstances  of  the  case,  the  par-  of  acceptance  was  made, 
ties  must  have  contemplated  that  i  It  was  so  held  in  Burrell  v.  Root, 
the  contract  should  be  considered  a  40  N.  Y.  496,  and  Siegel  v.  Robinson, 
Maine  contract  and  controlled  by  the  56  Pa.  19,  93  Am.  Dec.  775  (where 
laws  of  that  state.  This  decision  is  the  action  was  for  the  recovery  of 
apparently  upon  the  assumption  that  the  purchase  price  of  land)  ;  and  in 
the  contract  was  technically  complet-  Bissell  v.  Terry,  69  111.  184,  and 
ed  in  New  York,  but  was  perform-  Meylink  v.  Rhea,  123  Iowa,  310,  98 
able  in  Maine.  It  was  assumed  in  N.  W.  779  (where  the  suit  was  for 
the  opinion  in  Goldstein  v.  Scott,  76  specific  performance). 
App.  Div.  78,  78  N.  Y.  Supp.  736,  So,  in  Abell  v.  Douglass,  4  Denio, 
that  the  question  that  was  referred  305,  a  parol  transfer  of  an  equitable 
to  the  intention  of  the  parties  in  the  interest  in  real  property  in  Pennsyl- 
Wilson  Case  related  merely  to  the  vania  was  upheld  upon  the  presump- 
place  where  the  contract  was  to  be  tion  that  the  common-law  rule  pre- 
regarded  as  made,  and  not  to  the  vailed  in  Pennsylvania,  notwith- 
question  whether  the  place  where  standing  that  the  New  York  statute 
the  contract  was  made,  or  the  place  in  effect  declared  that  trusts  could 
where  it  was  performable,  assuming  only  be  declared  created  or  trans- 
tliem  to  be  different,  furnished  the  ferred  in  writing. 
governing  law.  In  this  view,  the  In  Carrington  v.  Brents,  1  Mc- 
opinion  in  the  Wilson  Case  would  be  Lean,  167,  Fed.  Cas.  No.  2,446,  Af- 
in  harmony  with  what  seems  to  be  firmed  in  9  Pet.  86,  9  L.  ed.  60  (a 
the  true  rule.  But  the  opinion  in  bill  to  obtain  legal  title) ,  it  was 
the  Wilson  Case  seems  scarcely  sus-  held  that  a,  parol  contract  made  in 
ceptible    of    this    interpretation.     It   Virginia  for  land  in  Kentucky  was 
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rule  so  far  as  the  contract  affecti!^  the  title  to  the  property;  hut 
it  is  not  so  clear  upon  principle  that  such  rule  ought  to  be  ap- 
plied to  the  contract  in  its  personal  aspect,  which  is  presented 
when  a  suit  is  brought  to  enforce  it,  or  at  least  when  an  action 
for  damages  is  brought  for  the  breach  of  it.  In  one  case^  involv- 
ing the  statute  of  frauds,  the  court,  alluding  to  the  general  rule 
that  contracts  relating  to  real  property  are  governed  by  the 
lex  rei  sites,  said :  "There  can  be  no  doubt  of  the  correctness  of 
this  rule  in  so  far  as  it  relates  to  questions  of  construction, 
title,  covenants  real,  mode  and  formality  of  execution,  and  all 
things  else  which  the  laws  of  the  situs  impress  upon  the  nature 
of  the  property  and  the  character  of  the  tenure  and  mode  of 
transmission.  But  where  a  conveyance  is  executed  in  this 
state  between  citizens  of  this  state  for  lands  in  another  state, 
in  so  far  as  it  treats  of  covenants  which  never  attach  to  the 
soil,  but  are  essentially  personal,  the  laws  of  this  state  con- 
trol." 

not  void  under  the  Kentucky  statute  the  statute  of  all  those  states  were 

of    frauds,    since    the    contract  was  substantially  alike, 
made  long  before  the  state  of  Ken-        In  Wolf  v.  Burke,  18  Colo.  264,  19 

tueky   was    organized.     It   was   fur-  L.  E.  A.  792,  32  Pac.  427   (action  to 

ther  held  that  the  contract  was  valid  recover    purchase    price)  ;   Uiller   v. 

according    to    the    law    of  Virginia.  Wilson,  147  111.  523,  37  Am.  St.  Rep. 

The  implication  seems  to  be  that  the  186,  34  N.  E.  1111   (action  to  recover 

law  of  Kentucky,  as  the  lex  rei  sites,  purchase  price) ;   Anderson  v.  May, 

would    have    governed    if    Kentucky  10  Heisk.  84  (action  for  rent)  ;  Coc/i- 

had  been  a  separate  state  at  the  time  ran  v.  Ward,  5  Ind.  App.  89,  51  Am. 

the  contract  was  made.  St.  Rep.  229,  29  N.  E.  795,  31  N.  E. 

In  Smith    v.    Burnham,    3  Sumn.  581    (action  for   breach    of   lease)  — 

435,   Fed.   Cas.  No.   13,019,  however,  the  contracts  were  made  in  the  state 

Judge  Story  assumed  that  the  stat-  where  the  property  was  situated  and 

utc  of  frauds  of  the  state  in  which  the  decisions  are  only  full  authority 

a,  parol  copartnership    for    the    pur-  for  eliminating  the  lex  fori  as  such, 

chase  and    sale    of    lands  in  Maine  But  see  the  next  note  with  reference 

was  made  would  govern,  though  he  to  the  last  case, 
further  held  that  it  was  not  neces-       Wochran  v.  Ward,  5  Ind.  App.  89, 

sary  to  determine  Whether  the  con-  51  Am.  St.  Rep.  229,  29  N.  E.  795,  31 

tract  was  made  in  Massachusetts,  in  N.   E.  581.     The  court  In  this  case, 

Maine,  or  in  New  Hampshire,  since  however,  took  pains  to  state  that  the 
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It  is  clear  both  upon  principle''  and  authority*  that  con- 
tracts relating  to  personal  property  arc  governed  by  the  statute 
of  frauds  of  the  place  where  the  contract  is  made,  rather  than 
that  of  the  place  where  the  property  is  situated. 

694.  Where  statute  merely  goes  to  evidence,  it  is  not  extra- 
territorial.— The  same  distinction  is  to  be  made  with  regard  to 
the  statute  of  frauds  as  has  been  made  with  regard  to  stamp 
acts.  If  the  statute  goes  merely  to  settle  the  terms  on  which 
certain  documents  are  to  be  received  in  evidence,  it  will  not  be 
enforced  by  foreign  courts.-'  And,  as  a  general  principle, 
rules  of  evidence,  when  technical,  are  of  merely  local  effect.^ 

d.   When  another  country  is  sought,  in  order  to  evade  home 

regulations. 

695.  Document  not  invalidated  by  mere  fact  that  it  is  solem- 
nized in  foreign  state  with  intention  of  avoiding  home  law. — It 

was  formerly  held  that  when  a  foreign  country  is  visited  in 
order  to  evade  restrictions  or  expenses  by  which  the  solemniza- 
tion of  contracts  or  conveyances  is  attended  at  home,  a  docu- 
ment thus  solemnized  will  be  held  a  nullity  by  the  home  courts 
as  a  fraud  on  the  home  law.  In  other  words,  a  document  which 
would  be  valid  by  the  lex  loci  contractus  is  to  be  held  by  the 
lex  fori  to  be  invalid,  when  executed  in  fraudem  legi-s  domes- 

controversy  was  ^merely  between  the  3  See  ante,  §§  276a  ei  seq. 
lex  fori,  on  the  one  hand,  and  the  ^Dacosta  v.  Dans,  2i'N.  J.  1,.  319; 
lex  loci  contractus  et  rei  sitce,  on  the  Allen  v.  Schuchardt,  1  Am.  L.  Reg. 
other,  and  that  consequently  it  had  N.   S.  13,  Fed.  Cas.  No.  236;   Ea/ves 
maintained    no    distinction    between  v.  Gillespie,    1    Swan,    130;    Dough- 
lex  loci  contractus  and  lex  rei  sitw  erty  v.  Gurle,  2  Humph.  453. 
or  between  actions  real  and  personal. 
The  distinction    suggested    in    the  ^James  v.  Catherwood,  3  Dowl.  & 

text  seems  to  be  supported  also  bv  ?,■   . '^  oU  ^o"p "'"  /V  ^«r?o"/'   t^ 

.   .       .     „  ,      '^^    „  ,  ■'  Exch.  275,  3  Car.  &  K.  64,  19  L.  J. 

the  opinion  m  Poison  v.  Ste^vart,  167  Exch.  N.  S.  289,  14  Jur.  674;  Craig 

Mass.  211,  36  L.  R.  A.  771,  57  Am.  v.  Dimock,  47  111.  308;  Fant  v.  Miller, 

St.  Rep.  452,  45  N.  E.  737,  ante,   §  17  Gratt.  47.     Ante,  §  688;  post,   § 

276d,  though  the  actual  question  in  ^^^^.,f  "S„^°"t°C  *°''''^**l'"7- ,^''7,' 

.,      '  ^  ,     „  ..        ,2  Hill,  227;    Ttckner  v.  Boherts,   11 

tnat  case  was  as  to  the  capacity  of  l^.  14   30  Am.  Dee.  706. 

a  married  woman  to  contract  with  zWharton,  Ev.  §  316.     Post,  §  752. 

reference  to  real  property.     And  see  See  ante,  §  690d,  upon  this  point. 

Smith  V.  Burnham,  3  Sumn.  435,  Fed. 

Cas.  No.  13,019,  supra,  note  1. 
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ticoB.  This  position  has  lately  been  judicially  repudiated,  as 
is  elsewhere  seen,  in  cases  of  foreign  marriage;^  and  it  has 
heen  declared  by  the  most  eminent  jurists  to  have  no  applica- 
bility to  cases  of  foreign  aiithentications  in  general.^  Savigny 
expresses  himself  to  the  same  purport;^  and  with  him  are 
Schaffner*  and  Wiichter,®  as  well  as  eminent  Scotch  jurists,* 
though  under  the  French  Code  there  have  been  rulings  di- 
verging from  this  view.''  That  this  principle  is  in  the  main 
correct  is  shown  by  the  disastrous  consequences  that  would  flow 
from  its  absolute  rejection.  Many  persons  go  to  foreign  lands 
from  motives  of  economy,  desiring  to  avoid  domestic  taxation 
which  weighs  down  most  articles  they  touch.  In  some  cases 
it  might  be  truly  said  that  their  object  is  to  evade  the  revenue 
laws ;  in  all  cases  it  might  be  charged.  Hence,  there  is  no  busi- 
ness document  executed  abroad  that  would  not  be  open  to  such 
assaults,  and  there  would  be  none  on  which  could  be  imposed 
implicit  confidence.  Consequences  so  serious  may  well  be  tak- 
en in  account  by  jurists  as  leading  to  the  conclusion  that, 
however  such  evasions  may  render  the  perpetrator  liable  to 
penal  justice,  they  cannot  destroy  the  legal  effect  of  docu- 
ments executed  by  a  party  who  visits  a  foreign  country  for  the 
purpose  of  avoiding  revenue  impositions  in  his  ovsm  land.  And 
this  view  is  strengthened  by  the  fact  that  even  a  change  of  dom- 
icil  is  held  not  to  be  invalidated  for  the  reason  that  it  was  made 
in  order  to  escape  home  taxation.^ 

696.  Otherwise,  when  the  law  evaded  is  based  on  policy  or 
morals. —  Yet  this  position  cannot  be  maintained  when 
domiciled  subjects  of  a  state  go  to  another  state  in  order  to 
solemnize  a  contract  which  on  gTOunds  of  policy  or  morals 
would  be  invalid  if  solemnized  by  them  in  the  state  of  their 
domicil.  In  such  cases  (and  among  these  we  may  include 
contracts  prohibited  by  the  statute  of  frauds,  by  gaming  and 
by  lottery  statutes)  the  illegality  of  the  contract  cannot  be 
purged  by  crossing  a  boundary  line  to  solemnize  it.^  And  this 
distinction  is  sustained  by  the  rulings  heretofore  noticed,  that 
while  a  marriage  is  not  invalidated  by  the  fact  that  it  is  eele- 

^Ante,  §   181.  48;  Geils  v.  Geils,  1  Macq.  H.  L.  Gas. 

2Bnr,  §  35;  Phil.  iv.  4.57.  275.       So     also     Westlake,     Private 

3§  381.  International  Law,  art.  343. 

4§  85.  'Foelix,  p.   105;    ed.  Demangeat,   i. 

511.  pp.  200,  201.  161.     As   to   marriage,   see   ante,   § 

6Lord  Meadowbank  in  Utterton  v.  152. 
Tewsh,  Fergusson,  Consist.  Rep.  23;        ^Ante,  §§  79  et  seq. 
Eraser,  Confl.  L.  in  Divorce  Cases,  p.        ''■Ante,  §§  490,  690. 
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brated  in  a  foreign  country  in  order  to  evade  home  restric- 
tions as  to  forms,  it  is  otherwise  when  the  object  is  to  evade 
home  restrictions  based  on  distinctive  domestic  policy  or  mor- 
als.* 

e.  Transfers  of  property. 

697.  Lex  rei  sitse  controls. — The  subject  of  the  transfer  of 
property  inter  vivos  has  been  considered  in  a  previous  chap- 
ter, and  it  has  been  shown  that,  in  such  transfer,  the  lex  rei 
sites  is  to  control.  ^ 

The  practice  with  regard  to  wills  is  considered  in  connection 
with  the  subject  of  succession.^ 

f.  Capacity  or  status  of  parties. 

698.  Determinable  by  national  policy. — The  rule  locus  regit 
actum  can  only  incidentally  affect  the  question  of  the  capacity 
or  status  of  parties.  This  topic  belongs,  therefore,  to  prior 
chapters.-'  It  is  sufficient  here  to  say  that  artificial  incapaci- 
ties are  determinable,  in  the  main,  by  national  policy.^  And, 
as  we  have  seen,  the  better  view  is  that  matrimonial  capacity 
is  to  be  determined,  not  by  the  law  of  the  place  of  solemniza- 
tion, but  by  the  distinctive  policy  of  the  lex  fori,^ 

g.  Certificates  of  notaries  and  other  officers. 

699.  Must  be  in  accordance  with  local  law. — By  the  laws  of 
all  civilized  countries,  certain  officers  are  commissioned  to  take 
acknowledgments  of  deeds  and  other  instruments,  to  adminis- 
ter oaths,  and  to  make  or  record  protests  of  negotiable  paper, 
marine  statements,  and  other  business  instruments.-'  On  the 
continent  of  Europe,  offices  of  this  kind  are  chiefly  performed 
by  notaries.  In  France^  the  notary  has  the  exclusive  power 
of  attesting  testamentary  documents.  In  England  and  the 
United  States,  these  functions  generally  are  distributed  among 
a  variety  of  officers.  So  far,  however,  as  the  present  issue  is 
concerned,  these  officers  have  all  one  feature, — they  are  vol- 

Unte,  §§  159,  165.  SAnte,  §§  147,  1.50. 

lAnte,   §§   273-297-334.  iThis  topic  is   discussed  at  large 

''Ante,  §§  555-560.  in  Wharton,  Evidence,  §?  123,  320. 

lAwie,  ce.  ii.  and  iy.  zCode  Civil,  arts.  971-979. 
Unte,  §  101. 
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Tintary,  {.  e.,  the  party  resorts  to  them  of  his  own  free  choice. 
And  the  general  rule  is  that  the  records  of  such  officers,  if  not 
in  conformity  with  the  local  law,  will  be  viewed  as  irregular 
and  inadmissible  by  foreign  courts.  Thus,  when  the  laws  of 
a  state  require  that  the  protest  to  commercial  paper  shall  bo 
under  seal,  a  protest  executed  in  such  state,  without  such  seal, 
will  be  inadmissible  in  other  states.^  And  to  notaries'  certifi- 
cates, generally,  the  rule  locii.s  regit  actum  applies.* 

700.  Lex  fori  ultimately  determines  admissibility. — ^But  the 
converse,  that  a  record  by  such  an  ofiicer,  if  regular  by  the 
local  law,  is  admissible  everywhere  else,  is  subject  to  some 
qualifications.  All  that  can  be  granted  in  such  case  is  that  the 
praesumtio  legalitatis,  which  is  a  necessary  consequence  of  the 
international  doctrine  of  publica  fides,  requires  the  record  of 
a  foreign  officer  of  this  class,  when  duly  proved,  to  have  the 
same  respect  attached  to  it  as  is  paid  to  the  record  of  a  cor- 
responding domestic  officer.^  But  by  our  law,  so  far  as  the 
great  exclusionary  rules  (i.  e.,  those  excluding  hearsay,  irrel- 
evancy, parol  modifications  of  writings)  are  concerned,  the 
lex  fori  is  to  have  control;^  and  such  is  the  rule  in  Germany 
and  France.'  And  so  the  lex  fori  must  ultimately  decide  as 
to  the  adequacy  of  a  notarial  certificate.* 

701.  Need  and  proof  of  notarial  seal. — To  enable  the  certifi- 
cate of  a  notary  or  notarial  officer  to  be  admissible  in  a  foreign 
state,  it  must,  as  a  general  rule,  be  under  the  seal  of  the  no- 
tary; and  the  best  attainable  evidence  must  be  given  as  to  the 
authenticity  of  such  seal.  The  great  seal  of  the  sovereign  is 
the  highest  order  of  evidence,  and  of  this  seal  the  courts  will 
take  official  notice.^  A  more  usual  and  equally  satisfactory 
practice  on  the  continent  of  Europe  is  for  a  consul,  or  other 
diplomatic  representative  of  the  state  where  such  document 
is  to  be  used,  to  make  such  certificate.  In  case,  however,  nei- 
ther of  these  forms  of  proof  can  be  obtained,  and  even,  as  a  per- 

iMcAfee  v.  Doremus,  5  How.   53,  2Wharton,  Ev.  §§  28,  171,  920. 

12  L.  ed.  46;   Bank  of  Rochester  v.  sFnslix,  ii.  p.  199;  Bar,  §  116. 

Oray,  2  Hill,  227;  Ray  v.  Porter,  42  <See   Wharton,   Ev.    §§   689,   740; 

Ala.  327.     See  post,  §  759;  Wharton,  Kirtland   v.    Wanzer,   2   Duer,   278; 

Ev.  §§  692  et  seg.    As  to  commercial  Gautt  v.  Gautt,  12  La.  Ann.  673. 

paper,  see  ante,  §§  447,  454.  iPosf,  §  756;  Wharton,  Ev.  §  320; 

*  Davis's  Trusts,  L.  R.  8  Eq.  98;  Davis's  Trusts,  L.  R.  8  Eq.  98;  Nye 

Re  Earl,  4  Kay  &  J.  300.  v.  Macdonald,  L.  R.  3  P.  C.  331,  39 

iTo  this  effect  Sirey,  35,  2,  p.  52,  L.  J.  P.  C.  N.  S.  34,  23  L.  T.  N.  S. 

cites  a  decision  of  the  Cour  de  Ren-  220,  18  Week.  Rep.  1075. 
nes  of  6th  April,  1838. 
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mitted  alternative  to  such  proofs,  parol  evidence  to  prove  the 
authenticity  of  the  notary's  seal  may  be  admitted.^  For  com- 
mercial purposes,  however,  in  courts  acting  in  accordance  v^ith 
the  law  merchant,  the  seal  of  a  notary  is  judicially  noticed.'^ 
Where  no  seal  is  used,  as  is  the  case  in  German  states,  the 
handwriting  must  be  proved.* 

702.  Exemplifications  entitled  to  same  respect  as  originals. — 
So  far  as  concerns  courts  of  record,  the  usage,  in  our  law,  is 
for  the  court  to'  retain  the  original,  and  to  give  official  exem- 
plifications, or  copies,  of  it,  which  have  the  same  force  in  evi- 
dence as  the  original.  ^  No  doubt,  with  the  recent  extension  of 
courts  of  record,  and  of  registration  offices,  in  Germany,  the 
same  usage  will  be  recognized  there.  And  German  and  French 
jurists  concur  in  the  position  that  the  same  respect  is  to  be  paid 
to  such  exemplifications  abroad  as  are  paid  to  them  at  home.^ 
For,  it  is  justly  argued,  it  would  be  absurd  to  exact  the  exhibi- 
tion of  the  original  of  a  protocol,  which  the  home  government 
requires  to  be  retained  among  its  own  records. 

703.  No  distinction  between  general  and  special  officers. — I^o 
exception  can  justly  arise  from  the  fact  that  the  person  issu- 
ing such  certificate  is  not  a  stated  and  continuous  public  offi- 
cer, but  a  private  person,  whom  the  state,  for  certain  special 
purposes,  clothes  with  the  publica  fides.  This  is  to  be  decided 
by  the  law  of  the  place  from  which  the  certificate  springs. ' 

The  tests  to  which  official  authentications  may  be  subjected 
in  foreign  courts  are  discussed  under  a  future  head.^ 

III.  Jurisdiction  of  couets.^ 

704.  Foreign  privileges  as  to  courts  not  extraterritorial. — The 

fact  that  a  person  is  entitled  to  a  privileged  court  at  his  own 
home  does  not  entitle  him  to  a  similar  privilege  abroad.  A 
peer  of  England  is  tried  for  certain  offenses,  when  at  home,  by 
the  House  of  Lords;  but  this  prerogative  would  be  lost  in  a 
foreign  land.     Certain  disputes  in  France  are  settled  by  fam- 

2Story,  Confl.  L.  §§  639-641.     The  subject   of   exemplifications   is    fully 

Supreme  Court  of  Berlin,  in  1855,  de-  discussed  in  Wharton,  Ev.  §§  94,  120. 

cided   that   a   diplomatic   certificate  iMassg,  p.   355,  giving  a  decision 

was  not  essential.    Bar,  §  116.  to  this  point  of  the  Paris  Court  of 

'See  Wharton,  Ev.  §  320,  for  cases.  Cassation  of  February  6,  1843. 

illid.    See  also   Wharton,  Ev.    §§  ^Post,  §  753. 

123,  .320,  and  cases  cited  post.  iSee  ante,  §  646,  where  this  topic 

iWharton,  Ev.  §§  94,  120.  is  discussed  in  reference  to  foreign 

2Foelix,   il.   No.   305;    Bar,    §   116.  judgments. 
See  post,  §§  759,  761,  762,  764.     The 
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ilj  councils;  but  Frenchmen,  in  England  and  America,  can- 
not clothe  such  bodies  with  any  local  legal  authority.  And  so 
the  provision  of  the  French  Code,  authorizing  a  special  com- 
mercial court  to  try  commercial  cases,  has  no  extraterritorial 
force;  and  a  French  mercantile  case,  when  arising  in  foreign 
countries,  must  be  tried  by  the  ordinary  tribunals.^ 

705.  Alienship  of  parties  does  not  affect  competency  of  court. 
— In  Germany,  England,  and  the  United  States  (the  latter 
with  the  partial  exception  of  Louisiana),^  the  courts,  as  a 
general  thing,  make  no  distinction,  so  far  as  jurisdiction  is 
concerned,  between  cases  in  which  the  parties  are  foreigners, 
and  those  in  which  they  are  subjects.^  A  court  which  is  com- 
petent when  the  parties  are  subjects  is  competent,  other  things 
being  the  same,  when  the  parties  are  foreigners.*  The  pecu- 
liarities in  this  respect  incident  to  the  distribution  of  compe- 
tency in  this  country  between  Federal  and  state  courts  are  out 
of  the  range  of  this  treatise. 

706.  Otherwise,  in  France. — The  French  law,  as  will  be  pres- 
ently noticed  more  fully,  goes  on  the  principle  that  French 
courts,  except  in  certain  pecxiliar  cases,  are  not  competent  to 
determine  questions  litigated  by  foreigners. -"^  So  far  as  this 
concerns  persons  doing  business  or  owning  property  in  France, 
this  is  an  injustice ;  for  the  French  law,  in  inviting  such  per- 
sons to  invest  in  France,  or  to  engage  in  business  in  France, 
tacitly  pledges  itself  to  afford  them  judicial  protection  in  such 
transactions.  It  should  be  added,  however,  that  in  the  hands 
of  the  French  courts  the  provisions  of  the  French  Code  in  this 
regard  are  endowed  with  great  elasticity,  extending  jurisdic- 
tion to  many  classes  of  cases  in  which,  while  the  parties  are 
of  foreign  domicil  and  nationality,  the  cause  of  action  is  dis- 
tinctively French. 

707.  Danger  of  undue  expansion  of  common-law  rule. — On  the 
other  hand,  the  principle  asserted  by  the  English  and  Amer- 
ican courts,  that  they  will  entertain  jurisdiction  of  cases  in 
which  parties  and  subject-matter  are  foreign,  to  the  same  ex- 

ZFoelix,  i.  No.  126;  Bar,  §  118.  sTlie  American  and  English  cases 
iln  Louisiana  the  criterion  is  gen-  are  cited  post,  §§  732,  744.  For  the 
erally  tho  defendant's  domicil.  State  German  law,  see  Bar,  §  118;  Peck, 
ex  rel  Sandlin  v.  Eleventh  Dist.  De  jure  sistendi,  c.  i.  2;  Baumeister's 
■Judge,  21  La.  Ann.  258.  But  by  Hamburgisches  Privatrecht,  i.  §  13, 
statute,  a  joint  obligor  may  be  cit-  p.  87.  Several  express  German  de- 
ed at  the  domicil  of  his  co-obligor,  eisions  to  this  point  are  cited  by  Bar. 
Adams  v.  Scott,  25  La.  Ann.  528.  ^Ante,  §  17;  post,  §  745. 
2Ante,  §  17;  post,  §§  739-744. 
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tent  as  in  cases  where  parties  and  subject-matter  are  domestic, 
has  been  pushed  too  far.  ^  Cases  have  thus  been  brought  before 
the  courts,  particularly  in  connection  with  divorce,  in  which 
the  plaintiff  sought  the  jurisdiction  only  for  the  purpose  of 
bringing  suit,  and  in  which  the  defendant  never  came  within 
the  jurisdiction  at  all.  Cases  have  also  arisen  where  the  de- 
fendant's presence  in  the  jurisdiction  was  only  transient,  and 
where  he  possessed  in  it  neither  property  nor  residence.  Thus, 
where  litigation  is  expensive,  or  the  law  inauspicious,  the  sub- 
jects of  one  country  may  succeed  in  throwing  on  the  courts 
of  another  country  the  burden  of  cases  in  which  the  thing 
contested,  as  well  as  the  parties  contesting,  are  foreign,  and 
which  the  courts  thus  appealed  to  were  not  organized  to  un- 
dertake. Lately,  while  acknowledging  the  principle,  there  has 
been  a  growing  tendency  to  narrow  its  application.  In  Eng- 
land, in  Massachusetts,  in  New  York,  and  in  Pennsylvania, 
the  courts,  on  the  subject  of  divorce,  have  maintained,  with 
more  or  less  strictness,  the  necessity  of  domicil  to  confer  juris- 
diction.^ In  other  respects,  however,  the  practice  of  taking 
jurisdiction  in  all  transitory  suits  in  which  the  defendant  is 
summoned  within  the  jurisdiction  is  too  deeply  seated  to  be 
now  shaken.* 

708.  In  Roman  law,  criterion  of  domicil  is  based  on  submis- 
sion.— In  those  countries  in  which  the  defendant's  domicil  is 
the  criterion  of  the  competency  of  the  court,  such  competency 
is  based  on  the  assumption  that  domicil  implies  a  voluntary 
submission  to  the  local  law,  and  invests  the  courts  of  the 
domicil  with  jurisdiction  over  the  party  thus  domiciled.  He 
may,  in  such  domicil,  be  served  with  process,  either  personally, 
or  by  a  copy  left  at  his  residence  or  place  of  business.  He  can- 
not complain  of  this,  for  he  has  voluntarily  accepted  the  lia- 
bilities of  this  domicil,  in  exchange  for  the  protection  it  af- 

'iPost,  §  744.  SBut  see  Dewitt  v.  Buchanan,  54 

Barb.   31.     As   indicating  that   sucli 

2  It  is   now  well   established  that   jiirisdietion   may   be    declined    when 

the  domicil  of  the  plaintiff  in  a  di-   exclusively    concerning    foreign    ob- 

voroe  suit  must  be  in  the  state  or   J'''^*^'''  ^"^  ^.l^?  P^^««^^^  ^''^.^11  foreign- 
„„     i      .        ,•  ,    i.,         -x  .    t         ,  i.    ^^^'    "^i-    I'leld,    International    Code, 
country  in  which  the  suit  is  brought   623.     Post,  §§  732,  743  et  seq. 
in  order  to  entitle  the  decree  of  di- 
vorce to  recognition  or  effect  in  an- 
other state  or  country.     See  ante,  § 
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fords.*     And,  though  an  alien,  he  is  bound,  when  domiciled, 
for  taxes, ^  as  well  as  subject  to  process.^ 

Forum,  as  existing  in  the  old  Roman  law,  has  been  already 
noticed.  * 

709.  In  the  same  law,  defendant's  change  of  domicil  devests 
jurisdiction. — But  when  one  domicil  is  formally  abandoned  for 
another,  and  when  no  property  liable  to  attachment  remains  in 
the  former  domicil,  the  right  to  serve  process  by  publication  or 
other  constructive  methods  at  the  abandoned  domicil  is,  ac- 
cording to  the  Roman  practice,  lost.  Nor  can  the  plaintiff 
complain  of  this.  If  the  cause  of  action  arose  before  the  re- 
moval, the  suit  should  have  been  promptly  brought.  Vigilan- 
tibus  jura  sunt  scripta.^  If  afterwards,  the  new  domicil 
should  be  that  in  which  the  defendant  should  be  sought. 

710.  Otherwise,  as  to  delicts. — In  cases  of  delicts,  however, 
there  is,  according  to  the  modern  Roman  law,  an  election  giv- 
en to  the  wronged  party  to  sue  the  wrongdoer,  either  at  the 
forum  delicti  commissi,  or  at  the  forum  domicilii.  The  rea- 
son given  for  this  is  that  a  wrongdoer  may  leave  the  place  where 
the  wrong  was  committed  before  detection;  and  that,  conse- 
quently, delay  to  institute  suit  before  his  removal  implies  no 
want  of  vigilance  in  the  wronged  party.-' 

711.  Local  actions  to  he  brought  in  local  courts;  otherwise  as 
to  transitory  actions. — We  have  already  seen  that  suits  affect- 
ing immovables  must,  as  a  rule,  be  brought  in  the  country 
where  such  immovables  are  situate.*  This  rule  obtains  also 
in  the  Roman  law.^  In  our  own  law  this  principle  is  at  the 
basis  of  the  distinction  bet■^^'cen  local  and  transitory  actions. 
"Actions,"  to  use  the  words  of  Mr.  Stephen,^  as  adopted  by 
Sir  R.  Phillimore,*  are  "either  local  or  transitory;  the  for- 
mer being  founded  on  such  causes  of  action  as  necessarily  re- 
fer to  some  particular  locality, — as,  in  the  case  of  trespasses 
to  land;  the  latter  on  such  causes  of  action  as  may  be  supposed 
to  take  place  anywhere, — as,  in  the  case  of  trespasses  to  goods, 

103;  J.  Voet,  in  Dig.  5,  i.  n.  77; 
Mevius,  in  Jug.  Lub.  v.  2,  art.  5;  3 
Burge,  Colonial  &  Foreign  Laws,  p. 
125.  This  right  is  sometimes  se- 
cured by  treaty.  Bar,  §  119;  Krug, 
pp.  40,  41.  See  discussion  in  22  Alb. 
L.  J.  pp.  47,  219. 

3  3  Com.  Laws  of  England,  p.  451, 
7th  ed.  p.  366. 
41V.  648. 
2Vatte],  Nalio  is,  bk.  2,  chap.  8,  § 
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batteries,  and  the  like.  Real  actions  are  always,  in  their  na- 
ture, local;  personal  are,  for  the  most  part,  transitory.  The 
distinction  between  local  and  transitory  actions  is  this — ^that 
the  former,  as  the  general  rule,  must  have  been  tried  in  the 
county  where  the  cause  of  action  really  arose,  and  by  a  jury 
of  that  county ;  the  latter  might  be  tried  in  any  county,  at  the 
discretion  (in  general)  of  the  plaintiff.  And  it  follows  from 
this,  that  when  an  injury  is  committed  out  of  England,  and 
its  nature  is  such  as  to  make  the  action  local,  no  action  at 
aU  would  lie  for  its  redress  in  any  English  couri.  On  the 
other  hand,  that  where  the  nature  of  the  injury  is  such  that  the 
action  was  transitory,  such  action  would  lie  in  the  English 
courts,  whether  the  injury  was  committed  in  England  or  else- 
where." Or,  as  the  rule  is  put  by  an  eminent  American  judge: 
"The  distinction  between  transitory  and  local  actions  is  this: 
If  the  cause  of  action  is  one  that  might  have  arisen  anywhere, 
then  it  is  transitory;  but  if  it  could  only  have  arisen  in  one 
■place,  then  it  is  local."* 

7111/2.  Court  may  enjoin  from  suing  in  other  state. — We 
have  already  seen^  that  a  court  of  equity  may  compel  a  sub- 
ject to  take  action  as  to  foreign  real  estate.  It  is  now  to  be 
observed  that  similar  action  may  be  taken  to  enjoin  a  domiciled 
subject  from  pushing  in  another  state  an  inequitable  claim 
against  another  domiciled  subject.^ 

sCooley,  Torts,   1879,  p.  470.     See  over  the  parties,  to  enjoin  an  action 

Gorman  v.  Marsteller,  2  Cranch,  C.  or   suit   in  another   state,  when  the 

C.  .311,  Fed.  Cas.  No.  5,629;  Wort/ierm  .             ,                   ,            ,        ,.  ^ 

Indiana  K.  Co.  v.  Michigan  C.  R.  Go.  circumstances  make  such  relief  nec- 

5  McLean,  444,  Fed.  Cas.  No.  10,321,  essary   or    proper,    though    formerly 

15  How.  233,  14  L.  ed.  674.  doubted,  is    now    well    settled.    See 

o       .     ,,  i.      ,-  i-     ^.       ,  '^°^^  ^-  Cunningham,  133  U.  S.  107, 

See  further,  as  to  distinction  be-  „„  -,       ,    .„„    _„  „        .-,,    „ 

.  ,      ,        J    i         -i  i-  33  L.  ed.  538,  10  Sup.  Ct.  Rep.  269: 

tween   local    and   transitory  actions,  „..,  ,        ,     ,„^  -,    , 

„„.     SR  oon      ATo      Aon  '  "'^'^o™  V.  Joseph,  107  Ind.  490,  8  N. 

ante,  §§  289a,  478a,  480a.  v   aia     o     j  cy^j,.,,, 

K.  616;  Sandage  v.  Studabaker  Bros. 

lAnts,    §    286.      [See    also    ante,  -Wg-   Go.   142  Ind.  148,  34  L.  R.  A. 

§  289a.]  363,  51  Am.   St.  Rep.  165,  41   N.   E 

'D^hon   V.    Foster,    4   Allen     545;  330;  Miller  v.  Gittings,  85  Md.  601. 

Vail  V.  Enapp,  i9  Baji^h.  299 ;  Eeyser  „.,  -r    -r,     ,    ^^.    „^   ,       „, 

V.  Rice,  47  Md.  203,  28  Am.  Rep.  448;  ^'  ^-  ^-  '^-  ^^^'  ^^  ^m.  St.  Rep.  352, 

Snook  V.  Snetzer,  25  Ohio  St.  516;  37  Atl.  372;  Haiokins  v.  Ireland,  64 

Engel  v.  Scheuerman,  40  Ga.  206,  2  Minn.  339,  58  Am.  St.  Rep    564    67 

'  ^      '  *  (N.  J.  Eq.)   43  Atl.  574;  Kempson  v. 

The  power  of  a  court  of  one  state,   Kempson,  63  N^.  J.  Eq.  783,  58  L.  R. 

by  virtue    of    personal    jurisdiction   A.  484,  92  Am.  St.  Rep.  682,  52  Ati. 
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7i2.  Competency  for  transitory  suits  sustained  by  intraterri- 
torial  service  of  process. — Although  transitory  suits  are  baped 
on  injuries  the  plaintiff  claims  to  have  received  in  a  foreign 
place,  or  on  debts  payable  in  a  foreign  place,  they  may  be 
brought,  under  our  common  law,  in  any  court  by  whose  proc- 
ess the  defendant  can  be  served,  though  to  enable  the  jurisdic- 
tion in  such  cases  to  attach,  the  defendant  must  be  served  with- 
in the  jurisdiction  of  the  court.  ^ 

713.  By  recent  legislation,  extraterritorial  service  permitted. 
— By  recent  legislation,  however,  in  England  and  the  United 
States,  a  new  prerogative  of  jurisdiction  has  been  set  up. 
Without  abandoning  the  right  to  found  jurisdiction  on  the  tem- 
porary local  presence  of  foreigners  who  are  intraterritorially 
summoned,  jurisdiction  is  also  claimed  over  all  actions  whose 
causes  have  arisen  intraterritorially,  even  though  the  defend- 
ant is  out  of  the  territory,  and  cannot  be  intraterritorially 
served.  ■■■ 

360,  625;   Rosenhaum  v.   Garrett,  57    14  L.  ed.  75,  jurisdiction  was  taken 
N.  J.  Eq.  186,  41  Atl.  252;  .i/arfforam   of    a    tort    committed    in    Mexico. 

V.  Moon,  63  N.  J.  Eq.  586,  53  Atl.  '^"*f'  ^„*^^-     •,    ,      j.,  , 

'  H  •  iin  England,  by  the  common-law 
179;  Davis  v.  Cornue,  151  N.  Y.  172,  procedure  act,  passed  in  1852,  service 
45  N.  E.  449.  And  see  also  cases  was  permitted  abroad  in  all  actions 
cited  in  note  in  21  L.  R.  A.  71.  arising  within  the  jurisdiction,  or  in 
„  ,  ....  .  „  respect  to  a  contract  made  or  broken 
Such  an  injunction  is,  of  course,  .^^hin  the  jurisdiction.  This  con- 
frequently  denied,  but  it  will  be  gen-  struetion  was  finally  adopted  in 
erally  found  that  the  denial  was  be-  Jackson  v.  Spittall,  L.  R.  5  V.  V.  542, 
cause  a  proper  case  for  an  injunction  ^9  L.  J.  C.  P-  N-  S.  321,  22  L.  1.  N. 
,_,/,_  ^  -,  J  i  .  S.  755,  18  Week.  Rep.  1162.  See 
had  not  been  presented,  and  not  be-  y^^gj^^  ^^  Weldon,  L.  R.  10  C.  P. 
cause  the  court  deemed  it  beyond  its  48,  44  L.  J.  C.  P.  N.  S.  64,  31  L.  T.  N. 
power  to  enjoin  an  action  or  proceed-  S.  683,  23  Week.  Rep.  138.      Under 

ing     in    another    jurisdiction.       The  ^^^  f^Jf^  f  <"0"rt  '"  *?|,f ''«^"||  *" 

^  .,      ,.  ^  i  ^.     ,         .  the  judicature  acts  of  1873  and  1876, 

consideration   of  the   particular   cir-  "service  out  of  the  jurisdiction  of  a 

cumstances    which    will    justify    the  writ  of  summons  or  notice  of  a  writ 

granting  of  such  an  injunction  does  of  summons  may  be  allowed  by  the 

„4-    -.„  „„    „.:j.i,;„    4.v,„    „„ „f   ^y,;^  court  or  a  judge  whenever  the  whole 

not   come   withm   the   scope   of   this  i     j  j.i,        i.  •    i       ij.        t 

'^  or  any  part  of  the  subject-matter  of 

^^ork.  a^u  action  is  land  or  stock,  or  other 

property  situate  within  the  juris- 
lAjite,  §  649;  post,  §  738;  GooJe  v.  diction,  or  any  act,  deed,  will,  or 
Dey,  L.  R.  2  Ch.  Div.  218,  45  L.  J.  thing  affecting  such  land,  stock,  or 
Ch.  N.  S.  611,  24  Week.  Rep.  362.  property;  and  whenever  the  contract 
As  holding  that  a  court  will  de-  which  is  sought  to  be  enforced  or  re- 
cline to  take  cognizance  of  a  suit  be-  scinded,  dissolved  or  annulled,  or 
tween  foreigners  for  a  tort  in  a  for-  otherwise  affected  in  any  such  action, 
cign  ship,  see  Gardner  v.  Thomas,  14  or  for  the  breach  whereof  damages  or 
Johns.  135,  7  Am.  Dec.  445.  But  in  other  relief  are  or  is  demanded  in 
Mitchell  T.   Barmony,   13  How.  115,  such   action,   was   made   or   entered 
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It  is  now  well  settled,  however,  that  a  personal  judgment 
against  a  nonresident,  if  a  natural  person,  rendered  upon  con- 
structive service,  or  personal  service  outside  the  state,  does  not 
constitute  due  process  of  law,  and  is,  therefore,  invalid  even 
in  the  state  where  rendered,  and,  consequently,  is  not  entitled 
to  recognition  in  other  states,  even  though  the  local  statute 
purports  to  authorize  such  mode  of  service  under  the  circum- 
stances.^ 

714.  Foreign  corporation  may  be  so  served. — ^We  have  already 
seen  that  a  foreign  corporation  will  not  be  recognized,  either 
as  plaintiff  or  defendant,  by  the  practice  of  most  of  our  states, 
except  under  the  distinctive  legislation  of  the  forum. -^  In 
some  states  no  foreign  corporation  is  permitted  to  do  business 
intraterritorially  until  it  establishes  within  the  state  an  office 
where  it  may  be  sued.  Even  without  such  a  limitation  a  cor- 
poration may  be  served  within  the  jurisdiction  through  a  gen- 
eral agent  or  manager  whom  it  may  have  established  there  as 
its  representative.^  And  under  the  English  statute  above  no- 
ticed a  foreign  corporation  may,  in  England,  be  served  out 
of  English  jurisdiction  by  notice,  to  the  same  effect  as  may 
a  foreign  individual.*     In  any  view,  service  on  a  foreign  cor- 

into  within  the  jurisdiction;  and  effect  of  that  contract  determined  by 
whenever  there  has  been  a,  breach  an  English  tribunal."  Simonin  v. 
within  the  jurisdiction  of  any  con-  Mallac,  2  Swabey  &  T.  67,  29  L.  J. 
tract  wherever  made,  and  whenever  Prob.  N.  S.  97,  6  Jur.  N.  S.  561,  2 
any  act   or   thing  sought  to  be   re-   L.  T.  N.  S.  327. 

strained  or  removed,  or    for    which       Similar  statutes  have  been  adopted 
damages  are  sought  to  be  recovered,   in  most  of  the  jurisdictions  in  the 
was  or  is  to  be  done  or  is  situate   United  States, 
within  the  jurisdiction."    If  the  sub- 
ject-matter  of   the   suit   be   foreign,        ^Pennoyer  v.   Neff,  95  U.   S.   714, 
and  the  parties  be  foreign,  the  extra-   24  L.  ed.  565.     And  see  note  to  Pin- 
^"^^r^t!^  bf  rXlrd:  r^ey^-Pro^<^^n.e  Loo.  S  In.est.  Co. 
See  Foote,  Private  International  Jur.   50  Ii.  R.  A.  577. 
p.  254,  citing  Doss  v.  Sear et wry  of 
State,  L.  R.  19  Eq.  509,  32  L.  T.  N.        lAnte,  §  105|. 

S.  294,  23  Week.  Rep.  773,  and  other  ^tiewhy  v.  Von  Oppen  £  0.  Patent 
•JS'Ses.  Fire  Arms  Mfg.  Co.  L.  R.  7  Q.  B.  293, 

"The  parties,"  said  Cresswell,  J.,  26  L.  T.  N.  S.  164,  20  Week.  Rep. 
in  a  case  decided  in  1860,  "by  pro-  383;  Western  U.  TSleg.  Co.  v.  Pleas- 
fessing  to  enter  into  a  contract  in  ants,  46  Ala.  641. 
England,  mutually  gave  to  each  ^Scott  v.  Royal  Wax  Candle  Co.  L. 
other  the  right  to  have  the  force  and  E.  1  Q.  B.  Div.  404,  45  L.  J.  Q.  B.  N. 
Vol.  II.  CoNFL.  of  Laws — 93. 
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poration,   through  its  agent,   is   good  if  in   conformity  with 
the  lex  fori.* 

715.  Internationally,  jurisdiction  cannot  be  based  on  mere  ex- 
traterritorial service. — It  is,  however,  a  matter  of  serious  ques- 
tion whether  a  state  is  required  to  recognize  as  valid  a  foreign 
judgment  based  exclusively  on  jurisdiction  thus  obtained.  ■* 
And  on  this  point  the  Supreme  Court  of  the  United  States  has 
recently  declared  that  without  intraterritorial  service  the  judg- 
ment in  personam  of  a  foreign  court  is  a  nullity.^  And  what- 
ever we  may  say  as  to  cases  in  which  the  defendant  so  served 
was  at  the  time  domiciled  within  the  state  serving  him,  we 
must  hold  that  an  extraterritorial  service  upon  a  person  not 
so  domiciled  will  not  be  regarded  as  valid  in  any  state  except 
that  of  the  service.* 


S.  586,  34  L.  T.  N.  S.  683,  24  Week. 
Eep.   668. 

iAnte,  §  105f,  post,  §  747,  where 
cases  are  given. 

See,  as  to  mode  of  service  upon 
foreign  corporations,  note  to  Pinney 
V.  Providence  Loan  &  Invest.  Co.  50 
L.  R.  A.  577,  589. 

1  Story  speaks  strongly  in  the 
negative.  Confl.  L.  §  546.  See 
Ferguson  v.  Mahon,  3  Perry  &  D. 
143,  11  Ad.  &  EI.  179;  Buchanan  v. 
Rucl-er.  9  East,  192,  1  Campb.  65,  9 
Revised  Rep.  531 ;  Smith  v.  Nicolls, 
5  Ring.  N.  C.  208,  7  Scott,  147,  7 
Dovvl.  P.  C.  282,  8  L.  J.  C.  P.  N.  S. 
92:  Dou.glas  v.  Forrest,  4  Bing.  686, 
1  Moore  &  P.  663,  6  L.  J.  C.  P.  157, 
29  Revised  Rep.  695;  Don  v.  Lijyp- 
mann,  5  Clark  &  P.  1,  21. 

It  is  now  well  settled  that  a  court 
of  one  state  is  not  bound  to  recog- 
nize a  judgment  in  personam,  ren- 
dered in  another,  if  based  upon 
extraterritorial  service  against  a. 
nonresident  who  did  not  appear. 
See  note  to  Pinney  v.  Providence 
Loan  &  Invest.  Co.  50  L.  R.  A.  577. 

iBischoft  V.  Wethered,  9  Wall.  812, 
19  L.  ed.  829.  See  also  ante,  §§  647- 
649.  §  713,  note  3. 

3  See   cases   collected   ante,    §   647, 


and  see  Wharton,  Ev.  §  803;  D'Arcy 
V.  Ketchum,  11  How.  165,  13  L.  ed. 
648;  Pennoyer  v.  Neff,  95  U.  S.  714, 
24  L.  ed.  565. 

A  judgment  for  alimony  rendered 
in  anotlier  state,  where  the  onlj  no- 
tice was  by  publication,  and  the  de- 
fendant did  not  appear,  and  was  not 
a  resident  of  the  state,  has  no  extra- 
territorial force.  Middleworth  v. 
McDowell,  49  Ind.  386. 

In  Ex  parte  Blain,  41  L.  T.  N.  S. 
47,  L.  R.  12  Ch.  Div.  522,  28  Week. 
Rep.  334,  James,  L.  J.,  said: 

"No  doubt  it"  (English  legislation), 
"has  a  right  to  say  to  a  Chilian  or 
to  anybody  else,  'If  you  make  a  con- 
tract in  England,  or  commit  a  breach 
of  a  contract  in  England,  under  a 
particular  act  of  Parliament,  par- 
ticular procedure  may  be  had  by 
which  we  can  effectually  try  the 
question  as  to  that  contract  and  that 
breach,  and  with  regard  to  any 
property  you  may  have  in  this  coun- 
try we  may  give  execution  against 
that  property;'  but  that  is  because 
the  property  is  within  the  protection 
and  subject  to  the  powers  of  the  Eng- 
lish law.  To  what  extent  the  deci- 
sion of  such  a  question  would  be  rec- 
ognized abroad  remains  to  be  consid- 
ered, and  will  be  determined  by  the 
tribunals  abroad.  If  a  foreigner,  be- 
ing served  under  the  judicature  acts, 
did  not  choose  to  appear;  and  the 
legislature  said,  'If  you  do  not  ap- 
pear,  default   is   committed  in  t'.i  t 
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Appearance,  however,  may  be  treated  as  equivalent  to  per- 
sonal service.* 

716.  Exception  in  divorce  cases. — Divorce,  as  we  have  al- 
ready seen,  stands  in  this  respect  on  a  distinct  basis,  marriage 
being  a  status  internationally  established,  and  it  being  also 
open  to  argument  that  divorce  statutes,  being  remedial,  are 
not  to  be  defeated  by  the  offending  party  putting  himself  out 
of  the  jurisdiction  of  the  court.  How  far  jurisdiction  can  in 
such  cases  rest  upon  service  by  publication  or  by  extraterrito- 
rial notice  is  elsewhere  discussed.  ""^ 

717.  Proceedings  in  rem  give  title  to  thing  intraterritorially 
attached. — As  we  have  already  seen,  execution  and  sale  under 
proceedings  in  rem,  when  had  under  a  competent  court  of  the 
place  where  the  property  lies,  give  a  title  which  cannot  be 
extraterritorially  contested.-^  In  these  proceedings,  which  are 
common  to  all  nations,  the  defendant  is  summoned,  by  means 
of  attachment,  arrest,  or  notice  placed  on  such  property,  to  at- 
tend court  and  defend  the  suit.  Under  this  head,  also,  may  be 
classed  actions  on  mortgages,  where  a  nonresident  mortgagor 
may  be  proceeded  against  by  publication;  actions  on  covenants 
for  rent,  where  the  same  process  is  granted;  foreign  attach- 
ments, and  trustee  processes,  where  the  absent  defendant's 
property,  whether  it  be  in  real  estate,  or  movables,  or  debts,  is 
attached  in  the  hands  of  garnishees  or  trustees.  These  are  vir- 
tually proceedings  in  rem.^  As  to  the  power  of  the  state  to 
sell  such  property  on  such  a  judgment,  there  can  be  no  ques- 
tion. The  state  is  absolute  master  of  all  property  within  its 
borders,  no  matter  where  the  owner  is  domiciled.  This  has 
always  been  held  to  be  the  law  with  regard  to  immovable  prop- 
erty; and,  as  has  been  already  seen,  the  fiction  that  movables 

way    and    we    will    give    judgment  tries  who  for  the  time  bring  them- 

against  you,'  whether  that  judgment  selves   within   the   allegiance   of  the 

would  be  recognized  under  those  cir-  legislating  power." 

cumatanees  by  a  foreign  tribunal  as  iVallee  v.  Dumergue,  4  Exch.  290, 

being   consistent   with    international  18  L.  J.  Exch.  N".  S.  398;  Meeus  v. 

law,   and   the   general   principles    of  Thellusson,    8    Exch.    638,    22    L.    J. 

justice,  is  a  matter  that  will  be  de-  Exch.  N.  S.  239,   1   C.  L.  Rep.  157. 

termined   by   them."      In    the    same  But    see,    as    to    divorce    procedure, 

case,     Brett,     L.     J.,     said:       "The  ante,  §  238. 

governing    principle    is    that    every  i-Ante,   §§  236,  237   [237f]. 

legislation  is  prima  facie  territorial;  ^Ante,  §  664. 

that  is  to  say,  that  the  legislation  of  2  As    to    suits    to    foreclose    mort- 

any  country  binds  its  own  subjects,  gages    of    alien    enemies,    see    post, 

and  binds  the  subjects  of  other  coun-  §  742. 
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follow  the  person  is  now  gradually  vanishing  from  the  field 
of  practical  jurisprudence.^ 

7171/2.  But  not  extraterritorially. — The  converse,  also,  is  true, 
that  no  court  can  pass  the  title  to  property,  either  real  or  per- 
sonal, in  a  foreign  state.  As  to  real  estate,  this  has  never  been 
disputed.^  As  to  personalty,  the  result  flows  from  the  ex- 
clusive jurisdiction  of  the  lex  rei  dice,  as  above  stated.^ 

718.  Statutory  extraterritorial  service  to  follow  statate.^ 
Process  for  extraterritorial  service,  or  service  by  publication, 
being  in  derogation  of  common  law,  must  strictly  follow  the 
statute.  ^ 

719.  Service  when  one  partner  is  abroad. — Under  the  present 
English  practice  a  person  resident  abroad,  carrying  on  busi- 
ness in  England  in  the  name  of  a  firm  apparently  consisting  of 
more  than  one  person,  may  be  sued  by  service,  at  the  principal 
place  within  the  jurisdiction  of  the  business  so  carried  on,  up- 
on any  person  having  at  the  time  of  the  service  the  control  of 
such  business.-' 

720.  Consuls  not  privileged  from  service. — We  have  already 
considered  how  far  diplomatic  agents  are  to  be  regarded  as  en- 
titled to  the  privileges  of  extraterritoriality.^  It  may  be  here 
noticed  that  consuls  are  held  in  France  not  entitled  to  diplo- 
matic immunity,  but  are  justiciable  before  the  courts  of  the 
state  of  their  residence  in  matters  not  concerning  their  oiScial 
duties.^  And  in  this  country,  where  on  an  action  of  debt 
against  a  foreign  consul,  for  mone;) '  received  in  a  fiduciary  ca- 
pacity, the  defendant,  being  arrested,  moved  on  affidavits  to 
vacate  the  arrest,  it  was  held  that,  under  the  Federal  act  of 
February  28,  1839,  in  connection  with  the  act  of  January  14, 
1841,  and  the  l79th  section  of  the  ISTew  York  Code,  the  de- 
fendant was  liable  to  the  arrest* 

3  See  Castrique  v.  Imrie,  L.  R.  4  5,721 ;  Denton  v.  Denton,  41  How.  Pr. 

H.  L.  428,  39  L.  J.  C.  P.  N.  S.  350,  23  221 ;   Phelps  v.  Baker,  41  How.  Pr. 

L.   T.   N.    S.   48,    19   Week.   Rep.    1,  237;    Claybrook   v.    Wade,   7   Coldw. 

where  the  doctrine   above   stated   is  555. 

finally    and    authoritatively    settled.  lO'JfeiJ  v.  Glason,  46  L.  J.  Q.  B. 

Po4*,"§  828.      See  ante,  §  310.  N.   S.   191;   Westlake    (1880),  §  172.     , 

iPage  v.  McKee,  3  Bush,  135,  96  See  Bennett  v.  Cadwell,  70  Pa.  253. 

Am.  Dec.  201.      Ante,  §  273.  lAnie,  §  16. 

^Bernet  v.  Serram,  Trib.  civ.  de  la 

See  also  ante,  §  290.  Seine,  1876;  Jour,  du  droit  int.  priv6, 

1876,  p.  272. 

iAnte,  §§  297-334.  ^McKay  v.  Garcia,  6  Ben.  556,  Fed. 

1  See   Gray  v.   Larrimore,   2  Abb.  Cas.  No.  8,844. 

U.  S.  542,  4  Sawy.  638,  Fed.  Cas.  No.  An  able  article  by  Demangeat  on 
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IV.  Letters  bogatobt, 

722.  rraming  governed  by  local  practice. — Letters  rogatory 
to  take  testimony  in  foreign  lands  (litterae  requisitoriales,  ac- 
cording to  the  Roman  law;  commissions  rogatoires,  according 
to  the  French;  Ersuchungsschreihen,  according  to  the  Ger- 
man) are  known  to  all  forms  of  modern  practice.^  Questions 
concerning  these  commissions  are  in  a  large  measure  governed 
by  local  regulations,  which  it  would  be  impracticable  here  to 
discuss.  AH  that  is  now  attempted  is  to  notice  some  of  the 
general  features  attending  the  execution  of  such  commissions 
abroad.  ^ 

723.  In  Europe,  are  executed  by  courts. — Until  recently,  the 
practice  in  England  and  the  United  States  was  to  direct  such 
letters  to  parties  holding  no  local  judicial  rank  in  the  country 
where  the  testimony  was  sought;  sometimes  lawyers,  the  sub- 
jects of  such  country,  being  appointed  as  commissioners;  some- 
times the  diplomatic  or  business  representatives  of  the  coun- 
try sending  the  commission.  The  letter  itself  issued  from  a 
court  of  record,  under  the  seal  of  such  court.  Being,  however, 
addressed  to  persons  vested  with  no  local  judicial  authority, 
the  proceedings  were  often  held  voluntarily,  and  in  some  juris- 
dictions no  witness  could  be  compelled  to  attend  and  testify.^ 
On  the  continent  of  Europe  a  more  convenient  and  effective 
practice  has  obtained,  and  letters  of  this  class  are  directed 
to  judges  of  courts,  who,  as  a  rule,  undertake  their  execution  as 
they  would  similar  mandates  from  their  own  sovereign.^  In 
our  own  practice  it  is  not  usual  to  issue  letters  rogatory  when 
an  ordinary  commission  to  talce  testimony  will  effect  the  end.^ 

724.  Practice  of  execution  that  of  examining  court. — Letters 

the  immunity  of  diplomatic  agents  such  letters,  see  Nelson  v.  United 
will  be  found  in  the  Jour,  du  droit  States,  Pet.  C.  C.  235,  Fed.  Gas.  No. 
int.  priviS,  1875,  pp.  89  et  seq.  10,116;    Mexico    v.    De   Arangois,    5 

It  is  held  in  France  that  a  mill-    Duer,  634,  3  Abb.  Pr.  470;  Kuehling 
tary   attache   of   a   foreign   legation   v.  Leherman,  9  Phila.  160. 
participates  in  the  privilege  of  extra-        '■Spanish  Consul's  Petition,  1  Ben. 
territoriality.      Jour,   du   droit   int.    225,  Fed.  Gas.  No.  13,202. 
privg,  1878,  p.  502.  2  See  authorities  cited  in  last  note, 

1  Phil.  iv.  638 ;  Mittermaier,  and  also  Bartolus  in  L.  15,  D.  de  re 
Arehiv.  fiir  die  civilist.  Praxis,  13  jud.  42,  1,  §  1,  No.  8;  Paulus,  De 
p.  308;  Masse,  Nos.  281,  282;  Foelix,  Castr.  ad  L.  ult.;  D.  de  jurisd.  2,  1  ; 
i.  No.  240.  Gensler,     Gominentar     Zu     Martin's 

2  See  Brightly's  Pr.  §  619;  Hoff-  Lehrbuch  des  Civil-processes,  i. 
man,   Ch.   Pr.   481;    Lawrence   Coni.   P-  106.  < 

sm-  Wheat,  iii.  415;   Weeks,  Deposi-        ^Fronde  v.  Froude,  1  Hun,  76. 
tions,    §    128.      For   cases   involving 
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rogatory  (differing  in  this  respect  from  commissions  which 
are  issued  to  examiners  as  subordinates  to  the  court  of  trial) 
are  based  on  the  assumption  that  "by  the  law  of  nations  the 
courts  of  justice  of  different  countries  are  bound  to  be  mutu- 
ally aiding  and  assisting  each  other  for  the  furtherance  of 
justice;"  and  that  "hence,  when  the  testimony  of  witnesses, 
who  reside  abroad,  is  necessary  in  a  cause,  the  court  or  tribu- 
nal where  the  action  is  pending  may  send  to  the  court  or  tri- 
bunal within  whose  jurisdiction  the  witnesses  reside,  a  writ 
patent  or  close,"  ■'^  informing  the  latter  court  of  the  pending 
cause,  and  asking  it  to  take  the  requisite  testimony.  According 
to  the  practice  that  has  grown  up  under  this  systiem,  the  judge 
to  whom  the  letter  is  addressed  conducts  the  examination  in 
conformity  with  the  law  of  the  court  of  which  he  is  a  member; 
and  this  is  necessary,  as  it  is  only  in  submission  to  such  law 
that  witnesses  can  be  summoned  before  him,  and  their  testi- 
mony rendered  under  the  sanction  of  an  oath.^  That  the  com- 
mission is  so  executed  is  a  presumption  of  law;  and  when  so 
executed  is  accepted,  so  far  as  the  form  is  concerned,  by  the 
court  from  whom  it  issued.  Thus,  for  instance,  under  this 
system,  it  has  been  held  no  objection  to  the  execution  of  letters 
rogatory  that  the  witnesses  did  not  subscribe  the  protocol, 
this  not  being  the  general  practice  of  the  court  to  whom  the 
commission  was  addressed.^  At  the  same  time,  it  is  recom- 
mended by  the  German  jurists  that  the  specific  directions  of 
the  letter,  as  to  matters  of  form,  should  be  followed  in  all 
cases  where  this  does  not  contravene  a  local  coercive  law,  or 
does  not  invade  the  privileges  of  either  witnesses  or  judge.* 
Whether,  on  letters  rogatory,  the  question  of  capacity  of  wit- 
nesses is  to  be  tested  by  the  law  from  whence  the  letters  issue, 
or  by  the  law  of  the  place  in  which  the  testimony  is  taken,  has 
been  much  discussed  by  European  jurists.  By  Masse,  Mitter- 
maier,  Schaffner,  and  others,  the  former  view  is  maintained; 
it  is  stoutly  contested  by  Foelix.  On  the  one  side,  it  is  argued 
that  every  court  must  judge  of  admissibility  by  its  own  rules 
of  evidence.  On  the  other  side,  it  is  argued  that  it  is  absurd 
to  reject  witnesses  in  whom  the  local  law  has  confidence.  ^   But 

1  Hall,  Admiralty  Pr.  §  37.  3  Bar,  §  124. 

2  Mittermaier,  as  cited  above ;  Bou-        <  Heffter,  §  39,  ii. 

hier,  chap.  28,  No.  93 ;  Boullenols,  i.        ^  See  summary  in  Revue  de  droit 
p.  546;   Pardessus,  No.  1489;   SchaflP-    int.  1875,  p.  377. 
ner,  p.  206;  Foelix,  i.  No.  246,  u,.  E; 
Bar,  §  124. 
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however  strong  may  be  the  last  point  in  jurisdictions  in  which 
the  execution  of  such  commission  is  left  to  a  judge  with  discre- 
tionary powers,  it  has  no  force  in  respect  to  commissions  ad- 
dressed to  persons  without  discretion.  And  in  any  view,  by 
our  law  the  competency  of  witnesses  is  for  the  judex  fori.^ 

725.  Discretion  allowed  examining  tribunal. — It  does  not, 
however,  follow  that  the  deviation  by  an  examining  court,  from 
the  instructions  of  the  letters,  demands  the  suppression  of  the 
return.  It  must  be  remembered  that  letters  rogatory  differ 
from  commissions  to  take  testimony  in  the  fact  that  the  former 
are  addressed  to  a  court  with  discretion;  the  latter  to  a  mere 
examiner  without  discretion.  Thus,  in  1866,  the  English  di- 
vorce court  refused  to  suppress  a  return  to  a  requisition  with 
interrogatories  and  cross-interrogatories  attached,  because  the 
judge  of  the  French  court,  to  whom  the  requisition  was  ad- 
dressed, with  the  interrogatories  and  cross-interrogatories  be- 
fore him,  examined  the  witness  by  putting  such  question  as  he 
deemed  convenient,  no  other  questions  having  been  put. -^  But 
as  a  general  rule  the  examination  must  follow  the  interroga- 
tories. ^ 

726.  But  competency  and  admissibility  are  for  court  of  trial. 
— Of  course,  so  far  as  concerns  the  substance  of  the  commis- 
sion, the  question  of  admissibility  is  solely  for  the  court  is- 
suing the  commission;  though  where  no  directions  are  given, 
the  usage  of  the  place  of  execution  will  be  observed,  subject  to 
the  revision  of  the  court  where  the  case  is  tried. -"^ 

727.  Privilege  determinable  by  law  of  place  of  examination. — 
Witnesses  are  to  be  subjected,  in  answering  to  such  commis- 
sions, to  the  laws  of  the  court  of  examination,  strangers  and 
subjects  being  equally  bound  in  this  respect,  the  former  having 
no  right  to  interpose  any  privilege  they  may  have  by  the  law 
of  their  domicil.-^  If  a  witness,  whether  stranger  or  subject, 
is  excused  by  the  law  of  the  place  of  examination  from  answer- 
ing particular  questions,  this  privilege  will  be  sustained  by  the 
judge  executing  the  commission.^ 

728.  Extradition    of    witnesses    provided    for    in    treaties. 

6  Wharton,  Ev.  §  391.  226,   22   L.   ed.   254;    Eslcwa  v.   Ma- 

iHitchins    v.    Eitchins,    L.    R.    1  zange,   1  Woods,  623,  Fed.   Gas    No 

Prob.  &  Div.  153,  35  L.  J.  Prob.  N.  S.  4,527. 
62,  14  L.  T.  N.  S.  258.  i  P.  Voet,  x.  c.  §  10;  J.  Voet,  in 

^Kimball  v.  Dmis,  19  Wend.  437.  Dig.  2,  13,  §  24. 

iBar,  §  124;  Wharton,  Ev.  §§  400        2  Bar,  §  124. 
et  seq.;  Cornett  v.  Williams,  20  Wall. 
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Treaties  exist  in  several  continental  states  providing  for  the 
extradition  of  witnesses,  so  that  they  may  be  compelled  to  tes- 
tify in  person  before  a  foreign  court.  This,  however,  is  gen- 
erally refused  where  the  journey  is  one  of  great  distance;  and 
is  never  granted  unless  the  witness  is  to  be  protected  from  ex- 
pense, and  invasion  of  personal  rights.  ISTor  will  such  attend- 
ance be  compelled  when  the  witness  shows  that  he  would,  in 
the  foreign  court,  be  coerced  to  reply  to  questions  which  he 
would  be  privileged  from  answering  at  home.  ^ 

729.  Court  of  examination  determines  on  production  of  papers. 
— The  obligation  of  parties  to  produce  papers,  and  even  to 
submit  to  an  examination,  is  to  be  determined  by  the  law  of 
the  court  of  examination ;  ■  supposing  that  the  party  in  question 
is  subject  to  the  jurisdiction  of  such  court.' 

730.  And  so,  as  to  mode  of  oath. — The  oath  administered 
must  be  in  accordance  with  the  law  of  the  court  executing  the 
letters  rogatory,  which  is  supposed  to  be  that  of  at  least  the 
provisional  residence  of  the  witnesses.  The  court  issuing  the 
letters  cannot  prescribe  the  form  of  the  oath.-'  Thus  the  Ger- 
man courts  have  uniformly  insisted  on  maintaining,  in  execut- 
ing such  commissions,  the  adjuration  of  God  contained  in  the 
German  oath,  though  this  be  in  response  to  a  commission  from 
France,  where  no  such  adjuration  is  usual.  ^  On  the  other 
hand,  it  would  seem  that  in  France  the  courts  under  a  German 
requisition  will,  if  demanded,  insert  in  the  oath  the  German 
invocation  of  God  and  the  Gospels.*  It  is  sufficient  if  it  ap- 
pear that  the  oath  was  administered  by  a  competent  officer  in 
the  presence  of  the  commissioners.* 

731.  Recent  statutes  provide  for  executing  commissions  by 
foreign  courts. — In  England,  statutes  have  been  recently  passed 
authorizing  the  issuing  of  commissions  to  foreign  courts,  and 
the  executing  by  English  judges  of  such  commissions  when 
coming  from  abroad.' 

A  similar  statute,  requiring  district  judges  to  execute  such 

1  Bar,  §  124.  iPhil.  iv.  638.  See  Clay  v.  Stephen- 

1  See  Wharton,  Ev.  §§  742-756.  son,  3  Ad.  &  El.  807,  5  Nev.  &  M.  318, 

1  But  see  Bacon  v.  Bacon,  33  Wis.  1  Hurlst.  &  W.  409,  4  L.  J.  K.  B. 
147.  '  N.  S.  212;   Ponsford  v.  O'Connor,  5 

2  This  was  decided  at  Cassel,  in  Mees.  &  W.  673 ;  Fischer  v.  Sztaray, 
1841  and  1853.      See  Bar,  §  124.  31  L.  T.  130,  El.  Bl.  &  El.  321,  27 

3  Foelix,  i.  p.  455.  See  Broeher,  L.  J.  Q.  B.  N.  S.  239,  4  Jur.  N.  S. 
Droit  int.  priv6,  p.  415.  632,  6  Week.  Rep.  549,  for  practice. 

^Lincoln  v.  Battelle,  6  Wend.  475; 
Vaughan  v.  Blanchard,  2  Dall.  192,  1 
L.  ed.  344. 
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commissions,  and  to  issue  compulsory  process  to  examine  wit- 
nesses, was,  in  1863,  adopted  in  the  United  States.^ 

V.  Paeties. 

732.  In  our  practice  alien  may  sue,  but  may  be  compelled  t& 
give  security  for  costs. — We  have  already  seen  that  in  England 
and  in  this  country  a  plaintiff,  who  is  a  foreigner,  is  not  there- 
by incapacitated  from  bringing  suit  against  a  defendant  who 
is  a  subject;^  nor  does  it  generally  matter  that  the  cause  of 
action,  if  transitory,  arose  abroad.^  He  is,  in  most  states, 
however,  compelled  to  give  security  for  costs  and  damages 
(fournir  caution)  ;  this  being  relaxed  in  cases  where  he  has  a 
freehold  or  other  reliable  assets  in  the  jurisdiction.^  In  Eng- 
land, the  present  practice  is  not  to  require  such  security  if  the 
plaintiff  is  actually  in  England.*  It  is  in  any  view  necessary 
for  the  defendant  to  swear  that  the  plaintiff's  actual  residence 
is  abroad,  in  order  to  obtain  such  security. 

733.  Such  security  may  also  be  required  in  France. — The 
French  Code  specially  exempts  from  the  necessity  of  giving 
such  security  (fournir  caution)  the  following  cases:  (1)  Com- 
mercial suits;  (2)  cases  where  the  plaintiff  possesses  in  France 
immovable  property  sufficient  to  meet  costs  and  damages;  (3) 

2  12    Stat,    at   L.    769,    chap.    95;  Jur.  944) ;  and  of  a  nonresident  guar- 

Brightly,  ii.  204.  dian    ( Ten   Broeck   v.   Reynolds,    13 

i-Ante,  §  705;  Taylor  v.  Carpenter,  How.  Pr.  462). 
3  Story,  458,   Fed.   Gas.  No.   13,784,        iDrummond  v.    TilUnghist,    16   Q. 

2   Woodb.    &   |tf.    2,    Fed.    Gas.    No.  B.  740,  15  Jur.  384.     This  point  was 

13,785;  Foplix,  i.  ii.  title  ii.  chap.  1,  elaborately  discussed  in  1879,  and  it 

etc.;   PMllimore,  iv.  641.      Thus  an  was  held  by  the  court  of  appeal  {Re- 

alien  friend,  though  resident  abroad,  dondo  v.  Chaytor,  L.  R.  4  Q.  B.  Div. 

is  entitled  to  sue  in  the  courts  at  453)   that  a  plaintiflf,  who  is  a  for- 

Westminater    for    a    libel    published  eigner,    domiciled    abroad,    and    has 

concerning  him  in  England.      Pisani  come  to  England  for  the  purpose  of 

V.  Laujson,  6  Bing.  N.  C.  90,  8  Scott,  bringing   an   action,   and  intends   to 

180,  8  Dow.  P.  C.  57,  3  Jur.  1153.  leave  England  as  soon  as  the  action 

^Ante,  §  709;  Dewitt  v.  Buchanan,  is   decided,    cannot   be   compelled   to 

54  Barb.  31 ;  Glen  v.  Hodges,  9  Johns,  give  security  for  costs. 
67;    Smith  v.   Bull,   17   Wend.   323;        The   act  of   Congress   of  July   27, 

Johnson  v.  Dalton,   1    Cow.   548,   13  1868   (15  Stat,  at  L.  243,  chap.  276) 

Am.  Dee.  564.     As  to  torts,  see  ante,  bases  on  reciprocity  the  right  of  an 

§§  474-479,  707.  alien  to  prosecute  claims  against  the 

^TamUsco  v.  Pacifioo,  7  Exch.  816,  United  States  in  the  court  of  claims. 

21  L.  J.  Exch.  N.  S.  276.      Security  In  United  States  v.  O'Keefe,  11  Wall, 

lias  been  required  of  a  foreign  corpo-  178,  20  L.  ed.  131,  it  was  held  that, 

ration  {Bank  of  Michigan  v.  Jessup,  by  the  proceedings  known  as  a  "peti- 

19  Wend.  10)  ;   of  a  foreign  govern-  tion    of    right,"    the    government    of 

ment   {King  of  Greece  v.  Wright,  6  Great  Britain  accords  to  citizens  of 

Dowl.  P.  C.  12,  W.  W.  &  D.  594,  1  the  United  States  the  right  to  prose- 


1482  PRACTICE.  [Chap.  XI. 

cases  excepted  by  treaty;   (4)   cases  where  the  plaintiff  acts 
ministerially,  under  direction  of  the  court.  ^ 

The  French  practice  treats  the  right  to  require  security  from 
the  plaintiff  as  a  privilege  solely  of  French  defendants;  a  privi- 
lege which  cannot  be  claimed  by  undomiciled  foreigners.^  The 
justice  of  this  position  has  been  much  questioned  by  Deman- 
geat^  and  Masse;*  and  the  contrary  doctrine  was  maintained 
by  the  Supreme  Court  at  Cassel,  in  1856.^ 

734.  Defendant  cannot  be  so  compelled. — A  defendant  is  not 
put  in  the  position  of  a  plaintiff,  in  this  respect,  by  his  plead- 
ing a  set-off,  or,  in  the  same  process,  adopting  a  defense  which 
is  equivalent  to  an  independent  claim  against  the  plaintiff.' 
It  is  otherwise,  however,  when  he  retaliates  by  a  distinct  suit, 
or  by  injunction  in  another  court.  ^ 

735.  lex  fori  determines  whether  assignee  can  sue  in  his  own 
name. — Whether  an  assignee  can  sue  in  his  own  name  is  some- 
times a  technical  question,  sometimes  one  that  is  essential.-' 
When  it  is  technical  (i.  e.,  when  the  point  is  merely  whether 
the  suit  is  to  be  brought  by  A.  to  the  use  of  B.,  or  by  B.  imme- 
diately, there  being  no  dispute  that  the  title,  as  between  the 
two,  is  virtually  in  B.),  then  the  lex  fori  is  to  decide.  It  is 
a  mere  matter  of  process.  If  allowed  by  the  lex  fori,  the  as- 
signee may  sue  in  his  own  name,  although  forbidden  by  the 
foreign  law  to  which  the  obligation  is  subject.^  If  forbidden 
by  the  lex  fori,  the  assignee  cannot  sue  in  his  own  name,  though 
permitted  to  do  so  by  the  foreign  law  to  which  the  obligation 
is  subject* 

cute  claims  against  that  government  Am.  Dec.  612;  Usher  v.  D'Wolfe,  13 

in    its    courts ;    and,    therefore,    that  Mass.  290 ;  Pass  v.  Nutting,  14  Gray, 

British    subjects,    if    otherwise    enti-  484;    Hay   v.    Green,    12   Cush.   282; 

tied,   may   prosecute   claims   against  Leach  v.  Oreene,  116  Mass.  536.     See 

the   United   States   in   the   court   of  also  Wolf  v.  Oxholm,  6  Maule  &  S. 

claims.       Carlisle  v.    United   States,  99,  18  Revised  Rep.  313;  Folliott  v. 

6  Ct.  CI.  398.  Ogden,  1  H.  Bl.  131,  3  T.  R.  726,  4 

1  See  Foelix,  i.  title  xi.  chap.  ii.  §  1.  Bro.  P.  C.  Ill,  2  Revised  Rep.  736; 

2  Sirey,  36,  2,  p.  362;  28,  2,  p.  193;  Innes  v.  Dunlop,  8  T.  R.  595;  Jef- 
Foelix,  i.  p.  270.  These  writers  re-  fery  v.  M'Taggart,  6  Maule  &  S.  126; 
port  several  decisions  to  this  effect.  Levy  v.  Levy,  78  Pa.  507,  21  Am.  Rep. 

3  Note  to  Foelix,  i.  pp.  271,  275.  35 ;  Murrell  v.  Jones,  40  Miss.  565. 
i  Page  336,  note  i.  These  cases  go  to  show  that  even  in 
E  Heuser,  Annalen,  4,  p.  688.  cases   where,   in   the   country  whose 

1  Foelix,  i.  pp.  367,  368.  law  applies  to  the  essence  of  the  case, 

2  Bar,  §  117;  Foelix,  i.  p.  369.  the  assignee  could  sue  in  his  own 
lAs  by  assignment  of  obligations   name,   the   question,   so  far  as  this 

generally,  see  ante,  §  545.  right  is  concerned,  is  to  be  decided 

^Foss  V.  Nutting,  14  Gray,  484.  by  the  lex  fori.  Thus  the  Scotch 
SFislc  V.  Brachett,  32  Vt.  798,  78   assignee    of    a    bankrupt    was    com- 
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A  difficult  question  arises  when  there  is  a  positive  local  law 
limiting,  as  does  the  Eoman  law,  the  assignment  of  suits,  Res 
litigiosae.  When  the  local  law  positively  forbids,  as  a  rule 
of  practice,  the  assignment  of  causes  after  litigation  is  com- 
menced, the  courts  are  bound  to  obey  it,  although  the  assign- 
ment and  the  case  itself  are  governed  by  a  foreign  law,  where 
such  an  assignment  is  permitted.  But  it  does  not  follow  that 
the  converse  is  true.  A  debtor  who,  by  the  laws  by  which  his 
debt  is  governed,  is  liable  to  a  particular  plaintiff,  and  to  him 
alone,  may  with  great  justice  say  that  it  is  a  matter,  not  of 
form,  but  of  substance,  whether,  in  a  foreign  country,  he  is 
to  be  compelled  to  meet,  on  the  same  cause  of  action,  another 
plaintiff,  against  whom  he  may  not  be  able  to  present  the  same 
set-offs  or  equitable  defenses.     If  a  matter  of  substance,  the 


pelled  to  use  his  assignor's  name  in 
an  English  suit  in  two  of  the  cases 
just  cited.  6  Maule  &  S.  99,  131,  18 
Revised  Rep.  313.  See  also  Orr  v. 
Amory,  11  Mass.  25;  Caskie  v.  Web- 
ster, 2  Wall.  Jr.  131,  Fed.  Cas.  No. 
2,500.  In  Ckjnneeticut,  the  foreign 
assignee,  where  there  are  claims  on 
the  property  adverse  to  the  assign- 
ment, cannot  sue.  Upton  v.  Huh- 
iard,  28  Conn.  274,  73  Am.  Dec.  670. 
In  some  cases,  however,  now  much 
questioned  (<mte,  §  388),  it  was  said 
that  the  foreign  assignee  in  bank- 
ruptcy can  appear  and  sue  in  his  own 
name,  when  there  is  no  conflict  with 
the  assignor  or  with  creditors.  Ali- 
von  V.  Furnival,  1  Cromp.,  M.  &  R. 
296,  4  Tyrw.  751,  3  L.  J.  Exeh.  N.  S. 
241;  Holmes  v.  Bemsen,  4  Johns.  Ch. 
485,  8  Am.  Dec.  581 ;  Milne  v.  More- 
ton,  6  Binn.  363,  374,  6  Am.  Dec. 
466;  Blake  v.  Williams,  6  Pick.  285, 
17  Am.  Dec.  372;  Ingraham  v.  G-eyer, 
13  Mass.  146,  7  Am.  Dec.  132;  Oood- 
win  v.  Jones,  3  Mass.  517,  3  Am.  Dec. 
173;  Perry  v.  Barry,  1  Cranch,  C.  C. 
204,  Fed.  Cas.  No.  11,000;  Blane  v. 
Drummond,  1  Brock.  62,  Fed.  Cas. 
No.  1,531 ;  Hunt  v.  Jackson,  5 
Blatchf.  349,  Fed.  Cas.  No.  6,893. 
This,  however,  even  if  law,  does  not 
touch  the  issue.  It  may  be  the  prac- 
tice of  the  lex  fori  to  permit  a  for- 
eign assignee  to  sue  in  his  own  name. 
But  this  is  a  practice  which  it  is 
within  the  absolute  power  of  the 
legislature  of  the  forum  to  determine. 


Levy  V.  Levy,  78  Pa.  507,  21  Am. 
Rep.  35.  And  in  Massachusetts  one 
who  has  purchased  in  a  foreign  state 
a  chose  in  action  belonging  to  a  bank- 
rupt estate  cannot  sue  in  his  own 
name.  Leach  v.  Oreene,  116  Mass. 
534.  The  New  York  practice  is  given 
post,  §  805. 

The  subject  of  the  indorsement  of 
bills  has  been  already  separately  con- 
sidered.     Ante,  §§  450-461. 

A  foreign  claim  distinctively  equi- 
table will  require  equity  process  for 
its  enforcement,  in  a  state  in  which 
law  and  equity  are  distinct.  Bur- 
chard  V.  Dunbar,  82  111.  450,  25  Am. 
Rep.  334. 

That  an  assignee  of  a  contract  is 
authorized  to  sue  thereon  in  his  own 
name  in  the  state  where  the  con- 
tract and  assignment  were  made 
does  not  necessarily  give  him  that 
right  in  the  courts  of  another  juris- 
diction, as  it  is  a  matter  that  relates 
to  the  remedy,  and  not  to  the  sub- 
stantive contract.  Nederland  L. 
Ins.  Go.  V.  Ball,  27  C.  C.  A.  390,  55 
U.  S.  App.  598,  84  Fed.  278;  Glenn 
V.  Busey,  5  Mackey,  233,  249  (quot- 
ing section  with  approval)  ;  Barth 
V.  Iroquois  Furnace  Co.  63  III.  App. 
323;  Leach  v.  Greene,  116  Mass.  634. 
See  also  ante,  §  462a. 
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point  is  to  be  decided,  not  by  the  lex  fori,  but  by  the  law  of  the 
place  to  which  the  debt  is  subject.* 

736.  Validity  of  assignment  determined  by  its  own  law. — It 
should  at  the  same  time  be  kept  in  mind  that  the  question 
whether  the  foreign  assignment  on  which  the  plaintiff  claims 
is  valid  at  all,  or  whether  it  is  valid  as  against  the  defendant, 
goes  to  the  merits,  and  must  be  decided  by  the  law  in  which  the 
case  has  its  legal  seat.  How  far  such  assignments  pass  the  ti- 
tle has  been  considered  under  another  head.  ^ 

Whether  a  bankrupt  assignee  can  sue  in  a  foreign  state  is 
elsewhere  discussed.^ 

736a.  Necessary  defendants;  aggregate  name;  guardian  ad 
litem. — Whether  one  of  several  persons  liable  upon  a  contract 
may  be  sued  alone  is  a  question  that  pertains  to  the  remedy 
and  depends  upon  the  lex  fori,^  though  of  course  the  lex  fori 
upon  this  point  is  not  to  be  applied  so  as  to  extend  his  substan- 
tive liability  beyond  that  fixed  by  the  proper  law  of  the  con- 
tract. 

A  statute  of  the  forum  permitting  a  partnership  to  sue  in 
its  firm  name  pertains  to  the  remedy,  and,  unless  expressly 
limited  to  domestic  partnerships,  applies  to  a  firm  doing  busi- 
ness in  a  foreign  country.^  It  is  otherwise,  however,  with  re- 
spect to  a  statute  of  the  forum  permitting  a  partnership  to  be 
su.ed  in  the  firm  name.  Such  a  statute  will  not  be  applied  to 
foreign  partnerships  unless  it  expressly  embraces  them.*  The 
reason  for  the  latter  rule  is  that  the  statute  ought  not  to  be 
given  a  construction  which  would  infringe  the  principle  of  in- 
ternational law  that  a  personal  judgment  cannot  be  rendered 

4  Bar    §  76.  ^Bank  of  Topeka  v.  Eaton,  95  Fed. 

355. 

lAnte,  §§  345-372.  As  to  assign-  2Knauth  Nachod  v.  Stern,  30  N.  S. 
ments  of  debt  or  chose  in  action,  gen-  ggj 

erally,  see  ante,  §  363b;  as  to  volun-  gj-j^^  .  Dolson  v.  Festi  [1891]  2 
tary  assignments  for  creditors,  see  q  ^  gg,  60  L.  J.  Q.  B.  N.  S.  481,  64 
ante,  §§  353a  et  seq.  L.  T.  N.  S.  551,  39  Week.  Rep.  481. 

2A«*e,  §§  390b,  735,  note;  post,  § 
803. 
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upon  constructive  service  against  a  nonresident.  Upon  the 
other  hand,  a  statute  of  the  state  in  which  an  association  or 
partnership  is  formed,  which  provides  that  it  may  be  sued  in 
the  company  name,  has  no  extraterritorial  force  or  effect,  and 
does  not  authorize  a  suit  against  it  in  that  name  in  another 
state;*  but  a  company  which,  though  not  technically  a  corpo- 
ration, is  for  most  purposes  considered  as  such  by  the  law  of 
the  state  where  it  is  organized,  may  be  sued  in  the  name  of  an 
officer  as  permitted  by  the  law  of  that  state,  though  the  action 
is  brought  in  another  state,  whose  statute  provides  for  suing 
such  associations  by  their  recognized  names.  ^  The  latter 
method,  however,  may  properly  be  employed  even  as  against 
such  a  foreign  association.® 

The  proper  method  of  proceeding  against  infant  defendants, 
whether  by  general  guardian  or  guardian  ad  litem,  is  a  ques- 
tion local  to  the  law  of  the  jurisdiction  in  which  the  action  is 
brought '' 

The  law  governing  the  liability  of  a  married  woman  to  be 
sued  is  elsewhere  discussed.* 

736b.  Suit  by  third  person. — Whether  a  third  person  may  en- 
force an  agreement  between  two  other  persons,  the  perform- 
ance of  which  would  benefit  him,  depends  upon  the  substan- 
tive law  of  the  contract,  i.  e.,  the  law  of  the  place  where  the 
contract  is  made  or  to  be  performed;  but  the  form  of  his  rem- 
edy, whether  it  must  be  in  covenant  or  in  assumpsit,  at  law  or 
in  equity,  is  governed  by  the  lex  fori.  ^ 

^Edwards    v.    Warren    LinoUne  d  iWillard  v.  Wood,  135  U.  S.  309, 

Gasoline   Works,   168   Mass.   564,   38  34  L.  ed.  210,  10  Sup.  Ct.  Rep.  831; 

L.  R.  A.  791,  47  N.  E.  502.  Union  Mut.  L.  Ins.  Co.  v.  Hanford, 

SEdgeworth  v.  Wood,  58  N.  J.  L.  143  U.  S.  187,  36  L.  ed.  118,  12  Sup. 

463,  33  Atl.  940.  Ct.  Rep.   437;    Central  Trust  Co.  v. 

^Saunders  v.  Adams  Exp.  Co.   (N.  Berwind-White  Coal  Co.  95  Fed.  391. 

J.  L.)  57  Atl.  899.  See  also  Beery  v.  J.   L.   Mott  Iron 

TColt  V.  Colt,  111  U.  S.  566,  28  L.  Works  Co.  10  Kan.  App.  579,  62  Pac. 

ed.  520,  4  Sup.  Ct.  Rep.  553.  904. 

8  See  ante,  §  118b.  An  action  cannot  be  maintpined  in 
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737.  Alien  enemies  not  entitled  to  sue. — ^An  alien  enemy,  as 
such,  is  not  entitled  to  sustain  a  suit,  unless  under  a  safe  con- 
duct, or  under  the  special  protection  or  license  of  the  govern- 
ment.^ And  every  resident  of  a  hostile  place  or  country,  even 
though  a  subject,  is  regarded  as  an  alien  enemy.  ^  ITor  can 
such  person  sue  through  a  trustee.^  It  is  otherwise,  however, 
in  the  United  States,  as  to  confiscation  acts  of  1861  and  1863.* 
After  peace,  the  right  to  sue  revives  as  to  actions  accruing  be- 
fore the  war.  ^ 

The  general  subject  of  contracts  with  an  alien  enemy  has 
been  already  noticed.®  That  of  the  liability  of  alien  enemies 
to  suit  will  be  considered  hereafter.^ 

738.  With  us,  foreign  defendant  may  be  sued. — We  have  al- 
ready seen  that  if  a  defendant  can  be  summoned  within  the 
jurisdiction,  it  is  no  bar  to  the  action  that  he  is  an  alien,  or 
that  the  cause  of  action  arose  abroad. -"^ 

739.  Otherwise,  where  defendant's  domicil  is  test  of  jurisdic- 
tion.— In  states  where  the  defendant's  domicil  is  the  test  of 
jurisdiction,  the  defendant  must  be  sought  in  this  domicil, 
and,  if  it  be  within  the  state,  he  cannot  be  elsewhere  sued.  ^ 

740.  Arrest  of  defendant  permitted  in  European  states. — In 

one  state  under  a  statute  of  another    618;  Rice  v.  Shook,  27  Ark.  137,  11 

which  makes  railroad  companies  lia-   "*^™- P^P'  ^^^'  ^    -m  i.  i,j!    t.  • 

.,     ,     ,   ,  ,        ,  ,  ,        ,  2j'7i,e   D.   Swrgeant,   Blatchf.   Prize 

ble  to  laborers  employed  by  contract-   ^.^^    g^g^  ^^^    ^^^_  ^^   ^Ogg.  ^j^^^ 

ors     in     constructing     their     roads,   y.  Lovell,  V.   S.  Rev.   Cas.  72,  Fed. 
where  the   work  was   done  and  the    Cas.  No.  4,343;  United  States  v.  100 

contract  made  and  to  be  performed  ^-"^1%,.%^'"^'"^^   t^oA^ ^f 

^     5^     .   ,  ^  ]N.  S.  7.35,  Fed.  Cas.  No.  15,945;  Cock- 

in  the  former  state.     Cartwr^ght  v.  ^^^^^  Nationality,  p.  150. 

New  York,  R.  &  M.  R.  Go.  59  Vt.  iCrawford  v.   The   William  Perm, 

675,  9  Atl.  370.  Pet-  C.  C.  106,  Fed.  Cas.  No.  3,372, 

3   Wash.   C.   C.   484/  Fed.   Cas.  No. 

3,373. 

lOmealey  v.  Wilson,  1  Campb.  482,  iUnited  States  v.  1756  Shares  of 

10  Revised  Rep.   732;    M'Oonnell  v.  Capital  Stock,   5  Blatchf.  231,  Fed. 

Hector,  3  Bos.  &  P.  113,  6  Revised  Cas.  No.  15,961. 

Rep.   724;    Mumford  v.   Mumford,    1  ^Stiles  v.  Easley,  51  111.  275;  Cock- 
Gall.  366,  Fed.  Cas.  No.  9,918;  John-  burn.     Nationality,     p.     150;     ante, 
son  V.  13  Bales  &  13  Gases,  2  Paine,  §  497;  Semmes  v.  Gity  F.  Ins.  Co.  30 
639,   Van  Ness   Prize   Cas.   45,  Fed.  Conn.  543,  6  Blatchf.  445,  Fed.  Cas. 
Cas.  No.  7,415;  United  States  v.  The  No.  12,651;  Hanger  v.  Ahhott,  6  Wall. 
Isaac  Hammett,  4  West.  Law  Month.  532,  18  L.  ed.  939. 
486,  10  Pittsb.  L.  J.  97,  Fed.  Cas.  No.  iAnte,  §  497. 
15,446;     Crawford    v.     The    William  TPost,  §  742. 
Penn,  Pet.  C.  C.  106,  Fed.  Cas.  No.  lAnte,  §§  705-707. 
3,372,  3  Wash.  C.  C.  484,  Fed.  Cas.  T-State  ex  rel:>  Sandlin  v.  Eleventh 
No.  3,373;  Otteridge  v.  Thompson,  2  Dist.  Judge,  21  La.  Ann.  258.      See 
Cranch,  C.  G.  108,  Fed.  Cas.  No.  10,-  ante,  §  706. 
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Europe,  where  tbe  defendant  is  a  foreigner,  or  when  there  is 
special  proof  laid  before  the  court  that  he  is  about  to  fly  from 
the  jurisdiction,  provision  is  made  in  several  states  for  his 
arrest.  ^ 

741.  Arrest  is  now  determined  by  lex  fori. — The  arrest  of  the 
defendant  under  such  circumstances,  and  the  writ  ne  exeat 
regno,  depend  upon  the  lex  fori,  and,  in  English  practice,  will 
be  granted  on  due  proof  that  the  defendant  is  about  to  fly  the 
jurisdiction,  leaving  no  assets;^  and  this  even  though  it  ap- 
pear that  the  law  of  the  foreign  country  where  the  debt  was 
contracted  did  not  warrant  an  arrest  under  such  circum- 
stances.^ And  generally  it  is  no  defense  that  the  debt,  in  its 
proper  seat,  was  not  one  for  which  there  could  be  an  arrest. 
Thus,  one  foreigner  may  arrest  another  in  England  for  a  debt 
which  accrued  in  Portugal  while  both  resided  there,  though 
the  Portuguese  law  does  not  allow  of  arrest  for  debt.^ 

742.  When  nonresident  alien  enemy  may  be  sued. — The  fact 
that  the  mortgagor  of  land  is  a  nonresident  alien  enemy  does 
not  preclude  a  loyal  citizen  from  the  right  of  enforcing  the  lo- 
cal laws  so  as  to  subject  the  real  estate,  within  its  limits,  to 
the  payment  of  a  debt  contracted  before  the  war  began,  and 
secured  by  a  mortgage  upon  the  property  itself.^ 

743.  Alienage  of  parties  does  not  devest  jurisdiction. — ^We 
have  already  seen  that  the  fact  that  both  parties  are  foreigners 
does  not  devest  our  courts  of  jurisdiction.^ 

1  This  is  the  case  in  France.      Gand,  this  carries  with  it  the  right  to  use 

Nos.  609,  701;  MassS,  No.  196;  Bar,  all  the  means  and  appliances  of  de- 

§  118.  fense.'    As  further  bearing  upon  this 

ilmlay  v.  EUefsen,   2   East,   453-  point,    see    Albretoht    v.    Sussmcmn, 

45.5;  De  la  Vega  v.  Vianna,  1  Barn.  2  Ves.  &  B.  323,  13  Revised  Rep.  110; 

&  Ad.  284,  8  L.  J.  K.  B.  388;  Bret-  Barrich  v.  Bula,  32  Eng.  L.  &  Eq. 

tilot  V.  Sandos,  4  Scott,  201,  1  Jur.  465;   Dorsey  v.  Kyle,  30  Md.  518,  96 

182,  Overruling  Melan  v.  Fitejames,  Am.  Dec.  617 ;  Dorsey  v.  Dorsey,  30 

1  Bos.  &  P.  138.     Post,  §  748.  Md.  524,  96  Am.  Dec.  633;   Oriswold 

'Brettilot  v.  Sandos,  4  Scott,  201,  v.  Waddington,  15  Johns.  83;  Kempe 

1  Jur.  182.  V.  Kennedy,  5  Cranch,   173,  3  L.  ed. 

31>e  la  Vega  v.  Vianna,  1  Barn.  &  70;  Ludlow  v.  Ramsey,  11  Wall.  581, 

Ad.  284,  8  L.  J.  K.  B.  388.  20  L.  ed.  216." 

■•■Seymour   v.   Bailey,   66   111.   288,        i^Ante,  §§  17,  706;  Rafael  v.  Ver- 

295.  elst,  W.  Bl.  1055;   Mostyn  v.  Falri- 

In  this  case  the  court  said:       "In  gas,  1  Cowp.  161;  Roberts  v.  Knights, 

McVeinh  v.   United  States,  11   Wall.  7  Allen,  449;   Gardner  v.  Thomas    14 

259,  20  L.  ed.  80,  it  is  said:     'What-  Johns.   134,  7  Am.  Dec.  445;   Story, 

ever  may  be  the  extent  of  the  disabil-  Confl.  L.  §§  541,  542;  Phil.  iv.  p.  645. 

ity  of  an  alien  enemy  to  sue  in  the  So  it  also  is,  Pcelix  tells  us,  in  Spain, 

courts  of  the  hostile  country,  it  is  Fcelix,  i.  p.  287. 
clear  that  he  is  liable  to  be  sued,  and 
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744.  In  Germany,  this  jurisdiction  declined. — In  Germany  the 
courts  have  jurisdiction  of  attachments  brought  against  for- 
eigners by  subjects,  and,  when  the  subject-matter  is  domestic, 
of  suits  against  foreigners  by  foreigners.^  But  when  the  ques- 
tion is  one  having  its  seat  in  a  foreign  state,  the  parties  being 
foreigners,  jurisdiction  will  not  be  entertained  in  a  German 
court. 

745.  So,  in  France. — In  France,  it  is  open  to  the  defendant, 
in  such  a  suit  by  pleading  alienage,  to  devest  the  court  of  ju- 
risdiction. This  is  a  privilege  of  the  defendant,  and  may  be 
waived,  if  he  choose.  The  court  cannot  set  it  up  of  its  own 
motion.  ^ 

746.  Exceptions. — But  whatever  may  be  the  derivation  of 
the  French  principle,  that  a  foreigner  cannot  compel  a  foreign- 
er to  answer  in  a  French  court,  it  is  subject  to  several  excep- 
tions. Thus  the  rule  does  not  apply  (in  other  words,  foreign- 
ers, according  to  the  Code,  may  sue  foreigners)  in  the  follow- 
ing cases: 

Where  possessory  suits  are  brought  in  respect  to  French  mov- 
ables;^ when  the  suit  concerns  a  payment  to  be  made  in 
France;^  when  the  suit  relates  to  a  commercial  transaction;^ 
in  all  cases  concerning  succession  where  the  inheritance  fell 
in  France,  or  where  French  immovables  are  involved;*  in 
suits  for  damages  for  injuries  sustained  in  France;^  when  the 
defendant  has  even  a  transitory  domicil  in  France,  or  where 
he  has  no  actual  domicil  elsewhere;^  and  when,  in  peculiar 
cases,  the  conditions  of  the  420th  article  of  the  Code  de  Pro- 
cedure are  satisfied. 

7461/2.  When  foreign  sovereigns  may  be  parties. — A  foreign 
sovereign  may  sue,  not  merely  for  injury  to  him  personally, 
or  to  property  vested  in  him  by  the  state,  but  for  all  rights  of 

1  Jour,   du  droit  int.  priv6,   1874,  6  Foelix,  i.  p.  311. 

p.  195.  *  FcElix,  i.  pp.  299,  309. 

1  Code  de  Procgd.  art.  168 ;   Cock-  As  to  the  jurisdiction  of  French 

burn.   Nationality,  p.   157;   Goirand,  courts  over  foreigners,  see  Jour,  du 

French    Code,    1880,    36.       Compare,  droit  int.  priv6,  1878,  p.  160.      That 

ante,  §§  17,  706.  such  jurisdiction  will  not  extend  to 

1  Gand,  No.  201 ;  Foelix,  i.  No.  160.  suits  between  foreigners  as  to  mat- 

:  Foelix,  i.  p.  302.  ters  transacted  abroad,  see  London  A 

3  Frelix,  i.  304-306.  B.    R-    Co.    v.    Southeastern   R.    Go. 

4  MassS,  No.  177;  Foelix,  i.  p.  321.  Ihid.,  p.   162.      Compare  same  jour- 
A  learned  exposition  of  the  law  on  nal,  1879,  p.  541.     Ante,  §  17. 

the  competency  of  French  courts  to  In  Italy  foreieners  are  in  this  re- 
entertain  suits  between  strangers  will  spect  entitled  to  the  same  rights  as 
be  found  in  the  .Jour,  du  droit  int.  citizens.     Ante,  §  17. 
privfi,  1877,  p.  109. 
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property  which  accrue  to  the  state  of  which  he  is  the  head, 
from  the  individuals  sued.^  For  political  rights,  based  on  in- 
juries alleged  to  have  been  received  by  this  state  from  a  foreign 
state,  as  such,  he  cannot  sue  in  a  court  of  the  latter  state.  The 
remedy  for  such  is  by  diplomatic  negotiation.  Where  a  repub- 
lic sues,  it  may  sue  in  its  technical  political  name;  and  a  suit 
in  England  by  "The  United  States  of  America"  has  been  svis- 
tained.^  But  the  proper  political  title  must  be  correctly  giv- 
en.^ A  foreign  sovereign  or  foreign  state  cannot  be  sued  for 
a  personal  grievance  to  an  individual;  though  the  privilege 
may  be  waived,  either  expressly  or  by  submission  to  the  juris- 
diction.* When,  however,  a  foreign  sovereign  is  at  the  same 
time  an  English  subject,  he  may  be  sued  in  the  latter  capacity 
in  an  English  court. ^  As  we  have  already  seen,®  the  members 
of  a  foreign  embassy,  comprising  the  minister  himself,  his  fam- 
ily, his  assistants  and  attaches,  and  his  servants,  are  assumed, 
by  the  law  of  nations,  to  be  resident  in  the  territory  of  their 
sovereign. 

VI.    FOEM  OF  SUIT  AND  PEOCESS. 

747.  Lex  fori  decides  as  to  process. — JSTo  matter  what  may  be 
the  law  to  which  a  case  may  be  subject,  the  lex  fori,  as  has  been 
seen,  must  decide  as  to  the  form  of  the  suit  in  which  such  case 
is  to  be  presented.-^     Thus,  in  several  of  the  United  States  a 

lEmperor   of    Austria   v.    Day,    2  4  L.  ed.  372;   Binkley  v.  Marean,  3 

GifF.  628:   King  of  the  Two  Sicilies  Mason,    88,    Fed.     Gas.    No.    6,523 

V.  Willcox,  1  Sim.  N.  S.  301,  20  L.  J.  Smith    v.    Spinolla,    2    Johns.    198 

Ch.  N.  S.  417,  15  Jur.  214.     See  ante,  Woodbridge  v.  Wright,  3  Conn.  523 

§  16.  Atuater  v.  Townsend,  4  Conn.  47,  10 

Wnited  States  v.   Wagner,  L.   R.  Am.  Deo.  97. 
2  Ch.  582;  Peru  v.  M'egualin,  L.  R.        Even   where  a  local   action  is   re- 

20  Eq.  140,  44  L.  J.  Ch.  N.  S.  583,  32  moved  from  one  jurisdiction  to  an- 

L.  T.  N.  S.  426,  23  Week.  Rep.  776,  other,  while  the  rights  of  the  parties 

L.  R.  7  C.  P.  352,  41  li.  J.  C.  P.  N.  S.  are  governed  by  the  law  of  the  place 

144,  27   L.  T.  N.   S.   123,  20   Week,  to  which  the  case  is  otherwise  sub- 

Eep.  745.  ject,   the  form  is   controlled   by  the 

^Columbian  Government  v.  Roths-  lex  fori.      Alexandria   Canal   Go.   v. 

oUld,  1  Sim.  94,  5  L.  J.  Ch.  43,  27  Swann,  5  How.  83,  12  L.  ed.  60. 
Efivised  Rep.  171. 

stoote.^Se  International  Jur.        ^he  rule  of  the  text  is  uniformly 

1878,  pp.  92-110.      Ante,  §  124%.  assumed  or  conceded  by  the  courts. 

'Ante,  §§  16,  720.  See    particularly  Pritchard    v.    Nor- 

iAnte,  §  721 ;  Imlay  v.  Ellefsen,  2  ton,  106  U.  S.  124,  27  L.  ed    104    1 

East,  4.53;  De  la  Vega  v.  Vianna,  1  o        rii.   -o        mn     ttt-tt      ,       -,„  '  , 

Barn.  &  Ad.  284,  8  L    J.  K.  B.  388;  ^"P'  ^^'  ^^P"  ^^^'  ^^""'"'^  ^-  ^1^°°'^. 

Robinson  v.  Campbell,  3  Wheat.  212,  135  U.  S.  309,  34  L.  ed.  210,  10  Sup. 

♦    Vol.  II.  CoNFL.  OF  Laws — 94. 
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scroll  attached  to  the  obligor's  signature  converts  a  note  into 
a  sealed  instrument.  According  to  the  local  law,  in  such  cases, 
debt  or  covenant  is  the  suit  to  be  brought  on  the  sealed  instru- 
ment, while  assumpsit  would  be  the  proper  form  on  the  un- 
sealed note.  ISTor  is  this  all.  To  a  sealed  instrument,  by  such 
local  law,  the  defendant  cannot  plead  want  of  consideration; 
although  such  a  plea  would  have  been  proper  had  the  action 
been  assumpsit,  and  the  obligation  without  a  seal.  On  the  oth- 
er hand,  in  other  states  of  the  Union,  a  scroll  has  no  such  ef- 
fect; but  a  note  with  a  scroll  attached  to  the  maker's  name  is 
still  an  unsealed  note,  to  which  want  of  consideration  may  be 
pleaded.  ^  Now  it  has  been  repeatedly  ruled  that,  where  a  note 
with  such  a  scroll,  made  in  a  state  where  a  scroll  has  this  ef- 
fect, is  sued  on  in  a  state  where  a  scroll  is  a  mere  nullity,  then 
assumpsit,  and  not  debt  or  covenant,  is  the  proper  remedy,  and 
the  defendant  may  plead  want  of  consideration.^     And  in  all 

Ct.  Rep.  831 ;  Frank  v.  Hirsh,  3  App.  The  converse  is  also  true.  Watson 
D.  C.  491 ;   Wick  v.  Dawson,  42  W.   "^-  Brewster,  I  Pa.  St.  381. 

Va.   43,   24   S.   E.   587;    Baxter   Nat.  ,.      .      t,^ 

^     ,        „,  ,1  _■   ,^^  Tij-         oio    lo  T         Assumpsit   will   lie   m   Massachu- 

Bamk  v.  Talbot,  154  Mass.  213,  13  L.  ^  ^   ,  ■     „    ^, 

„     . „„  ^^   _    ,„„      „,         „,      ,  setts  upon  a  note  executed  in  North 

K.  A.  52,  28  N.  E.  163.     Thus,  "book  „      t        r.       ■        j-i,  j    «      „. 

,„     .,,,..„  i   4.1,       1,  Carolina    bearing    the    word      seal" 

account"  will  lie  m  Vermont,  though      ,,       ,,  ,     f  .,      .     ,. 

-  ,  after  the  maker  s  name,  the  mstru- 

the   contract    was    made    and    per-  ,        .  ,    .  ... 

,  ,,    J.   i!  ment  not  being  a  writing  under  seal 

formed  in  a.  state  where  that  form  4.     f,      ,  f  t,^ 

_        .  according  to  the  law  of  Massachu- 
of  action  is  not  known.    Dunning  v.  °  j.,       ,  .    t,t    4.1, 

„        ,     ,.      «  TT4.   -.n.,  setts,   whatever  the    law    01    North 

Ghamoerhn,  6  Vt.  127.  ,-1      i-  4.1.        i.-    4.  ,.       „ 

,,,,.,  J.      J.     1  Carolina  on  the  subiect  may  be.   Me- 

An  agreement  that  the  contractual  d     *    r  m  I    1  no 

°         , .       ,    „  ,         ,        J  ,  Glees  V.  Burt,  5  Met.  198. 
rights  of  parties  shall  be  enforced  by 

°  '^,  ,  ,  J  ,  The  validity  of  a  contract  as  af- 

the  form  of  procedure  and  proved  by-' 

^ . , ,    ,       ,     .  ,  fected  by  the  presence  or  absence  of 

evidence  permitted  only  in  some  for-  i-i,jj.        ■     j -u    ^.-u    -, 

'^   .  ,  ,  .        J  .  a,  seal  is  to  be  determined  by  the  law 

eign  countries  cannot  be  enforced  m     ,  ,,        ,  ,         ,,  f      , 

°  ,  .  , .        .  ,      --   .  of  the  place  where  the  contract  was 

New     Hampshire.       lAmenck     Nat.         .      f  j.  i.-.        «■    4.     ^  j.,  , 

,    -,    ..T    TT    •.  n    no  made,  but  the  effect  of  the  seal  as 

Bank  v.   Howard,   71    N.   H.   13,   93  .         '  .  ,     . 

_  _,..,„.,  imparting    more    conclusiveness,   as 

Am.  St.  Rep.  489,  51  Atl.  641.  ■%  t   ^^  It 

^  mere  evidence   of   the   agreement  of 

^Andrews  v.  Herriot,  4  Cow.  508.  the  V^^^7'  °^  ^^  affecting  the  nature 
iBank   of   United   States   v.   Don-   of  the   action,   whether   covenant  or 
nally,   8  Pet.  361,  8  L.  ed.  974;   Le  assumpsit,  will  be  determined  by  the 
Roy  V.  Beard,  8  How   451,  12  L.  ed.   ^      f^^^     ^^^^^^    ^     ^.^^^     ^    j^ 
1151;    Douglas  v.   Oldham,   6   N.   H.       •    '  ' 

150;  Warren  v.  Lynch,  5  Johns.  239;  381.  In  this  case  it  was  held,  con- 
Andrews  v.  Herriot,  4  Cow.  508 ;  Wil-  f ormably  to  the  law  of  Kentucky 
liams  V.  Haines,  27  Iowa,  251,  1  Am.    (Jea,  fori),  that  an  action  upon  an 

'^"^■-.^^f-  r  ^oo/''?]'^''  ^-  •^'r''"'"*'  unsealed  warranty  of  .  slave  should 
3   Gill  i  J.   234;   Adams  v.   Kerr,    1  ^         ,       4.  ■     -^  u 

Bos.  &  P.  360;  3  Parsons,  Contr.  589.   be  covenant,  and  not  assumpsit,  it  be- 
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cases  in  which  the  technical  rightfulness  of  process  is  at  issue, 
the  lex  fori  must  decide.* 

748.  Imprisonment  for  debt  to  be  so  determined. — ^As  we  have 
already  seen,  imprisonment  for  debt  is  determined  by  the 
lex  fori.  It  will  be  applied,  in  a  state  where  it  is  established 
by  law,  to  procedure  on  a  foreign  judgment  emanating  from  a 
state  which  abandons  the  practice  of  such  imprisonment.-'  As 
to  arrest  on  final  process,  the  law  of  the  place  of  execution 
is  to  prevail.^ 

749.  Foreign  remedies  will  not  be  adopted. — "The  courts  of 
a  state,"  said  Judge  Bigelow,  in  a  case  decided  in  the  supreme 
court  of  Massachusetts  in  1860,  "where  the  laws  of  a  foreign 
state  are  sought  to  be  enforced,  will  use  a  sound  discretion  as 
to  the  extent  and  mode  of  exercising  this  comity.     They  will 


ing  conceded  that  the  presence  of  a 
seal  was  not  necessary  to  the  valid- 
ity of  the  contract,  even  by  the  law 
of  Virginia  ( lex  loci  contractus ) . 

One  who  sues  in  Louisiana  upon 
a  contract  made  and  to  be  performed 
in  New  York  must  abide  the  conse- 
quences of  the  rules  prevailing  in 
Louisiana,  by  which  contracts  made 
by  a  notary  and  two  witnesses,  called 
authentic  acts,  are  elevated  above  all 
others,  and  a  contract  under  seal  is 
not  accorded  any  greater  dignitj' 
than  one  without  seal.  Wilcox  v. 
nunt,  13  Pet.  378,  10  L.  ed.  209. 

iAnte,  §  121 ;  Bank  of  Australasia 
V.  Harding,  9  C.  B.  661,  19  L.  J.  C.  P. 
N.  S.  345,  14  Jur.  1094 ;  Bank  of  Aus- 
tralasia V.  A'ias,  16  Q.  B.  717,  20 
L.  J.  Q.  B.  284,  15  Jur.  967;  Bullock 
V.  Gaird,  10  Q.  B..278,  44  L.  J.  Q.  B. 
N.  S.  124,  32  L.  T.  N.  S.  814,  23 
Week.  Rep.  827;  Bank  of  United 
States  V.  Donnally,  8  Pet.  362,  8  L. 
ed.  974;  Wilcox  v.  Hunt,  13  Pet.  378, 
10  L.  ed.  209;  Leach  v.  Greene,  116 
Mass.  534;  Peck  v.  Hosiier,  14  Johns. 
340;  8tonem.an  v.  Brie  R.  Co.  52  N. 
Y.  429;  Sturges  v.  VanderUlt,  73  N. 
Y.  384;  Thornton  v.  Western  Reserve 
Farmers'  Ivs.  Co.  31  Pa.  529:  Halley 
v.  Ball.  66  111.  250;  Mineral  Point  R. 
Co.  V.  Barron,  83  111.  365;  Carson  v. 
Eunter,  46  Mo.  467,  2  Am.  Rep.  529 ; 


Laird  v.  Hodges,  26  Ark.  356.  See 
Wheaton,  i.  p.  118;  Story,  Confl.  L. 
§  568;  3  Burge,  Colonial  &  Foreign 
Laws,  p.  1054;  Phillimore,  iv.  p.  637; 
Pardessus,  v.  No.  1496;  Bouhier, 
chap.  28,  v.  87;  Boullenois,  i.  pp.  528- 
544;  F(Elix,  p.  97;  ed.  Demangeat, 
i.  149;  Savigny,  viii.  §  381;  Mitter- 
maier,  Archiv.  f.  d.  Civil  Praxis,  13, 
p.  298;  Burgundus,  v.  1;  Rodenburg, 
ii.  p.  1,  chap.  5,  §  16;  J.  Voet,  in  Dig. 
5,  1,  §  51. 

The  question  in  the  text  is  dis- 
cussed in  the  Revue  de  droit  int.  for 
1875,  pp.  366  et  seq. 

As  to  process  against  foreign  cor- 
porations, lex  fori  governs.  Sturges 
V.  YanderUlt,  73  N.  Y.  384;  Balti- 
more &  0.  R.  Co.  V.  Harris,  12  Wall. 
81,  20  L.  ed.  358.     Ante,  §  105|. 

In  a  case  arising  in  1862,  in  the 
supreme  court  of  Michigan,  a  suit 
was  brought  in  that  state  on  a  bill 
drawn  in  Ohio,  and  there  payable. 
The  bill  was  part  of  a  usurious  con- 
tract; but,  by  the  law  of  Ohio,  this 
does  not  avoid  the  contract,  but  only 
affects  the  remedy.  It  was  held  by 
the  supreme  court  of  Michigan  that 
the  Ohio  law  prevailed  as  to  the 
cause  of  action,  but  that  as  to  the 
remedy,  that  of  Michigan,  the  lex 
fori,  was  to  obtain.  Collins  Iron  Co. 
V.  Burkam,  10  Mich.  283.  Ante 
§§  401,  504. 

lAnte,  §  741;  Fiore,  Op.  cit.  App. 
p.  682.  *'*^ 

2  Fiore,  Op.  cit.  §  270. 
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not  suffer  foreign  laws  or  statutes  to  work  injury  or  injustice 
upon  their  own  citizens,  nor  permit  their  tribunals  to  be  used 
for  the  purpose  of  affording  remedies  which  are  denied  to  par- 
ties in  the  jurisdiction  of  the  state  that  enacted  the  law,  and 
which  tend  to  operate  with  hardship  on  their  own  citizens  and 
subjects."^  It  is  on  this  principle  that  it  has  been  held  that 
suits  to  enforce  the  statutory  liability  of  stockholders  in  for- 
eign corporations  will  not  be  sustained,  if  incapable  of  exe- 
cution by  the  process  of  the  court.  ^ 

The  same  principle  is  illustrated  by  the  refusal  of  the  courts, 
under  some  circumstances,  to  entertain  an  action  for  a  negli- 
gent homicide  occurring  in  another  state  or  country  when 
there  is  no  form  of  procedure  at  the  forum  adequate  to  the  ad- 
ministration of  the  foreign  law  under  which  the  cause  of  action 
arose.  * 

750.  Illustrated  in  suits  by  assignees,  and  by  survivors. — It 
has  already  been  shown  that  the  question  whether  the  assignee 
can  sue  in  his  own  name,  when  this  is  a  matter  of  process,  is 
to  be  determined  by  the  court  from  which  the  process 
emanates.^  The  same  remark  may  be  made  as  to  proceedings 
under  recent  statutes  entitling  the  representatives  of  deceased 
parties  injured  by  others  to  redress  in  other  states  than  that 
in  which  the  statute  exists  and  the  injury  occurred.''  "If 
this  be  a  penal  statute,"  said  Judge  Hoar,  in  a  case  of  this 
class,  "it  cannot  be  enforced  beyond  the  territory  in  and  for 
which  it  was  enacted.  If  it  gives  a  new  and  peculiar  system 
of  remedy,  by  which  rights  of  action  are  transferred  from  one 
person  to  another  in  a  mode  which  the  common  law  does  not 
recognize,  and  which  is  not  in  conformity  with  the  laws  or 
practice  of  this  commonwealth,  there  is  an  equally  insuper- 
able objection  to  pursuing  such  a  remedy  in  our  courts."^ 

lErickson    v.    Nesmith,    15    Gray,  lAnte,  §  735. 

221.  2  See  this   subject  discussed  ante, 

Ubid.;  Ealsey  v.  McLean,  12  Al-  §  479. 

len,  438,  90  Am.  Dee.  157 ;  Toomer  v.  ^Richardson  v.  iVe«i  York  G.  R.  Co. 

Dickers'on,  37  Ga.  428.     But  see  ante,  98    Mass.    85.     See    ante,    §§    480a- 

§§  105  et  seq.  480c. 

I  See  ante,  §  480b. 
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750a.  Conditions  of  right  to  sue. — The  conditions  of  the  right 
to  sue  as  distinguished  from  the  conditions  precedent  to  a 
cause  of  action  are  generally  determined  by  the  lex  fori.^ 
Thus,  the  necessity  of  obtaining  leave  to  sue  depends  upon  the 
lex  fori,  and  not  upon  the  law  of  the  place  where  the  cause  of 
action  arose.  ^  But  it  has  been  held  that  a  statute  of  the  state 
where  a  bond  and  mortgage  were  executed  and  are  performable, 
requiring  the  mortgage  to  be  foreclosed  before  suit  can  be 
brought  upon  the  bond,  is  an  incident  of  the  contract  affecting 
the  rights  of  the  parties,  and  will  be  applied  in  an  action  upon 
the  bond  in  another  state.* 

VII.  Attorneys  and  peoctoes. 

751.  Lex  fori  determines  relations  of. — "Whether  the  parties 
can  appear  in  person,  or  whether  they  must  be  represented  by 
attorneys  or  proctors,  and  if  so,  under  what  limitations,  are 
questions  exclusively  for  the  lex  fori.^ 

YIII.  Evidence. 

a.  General  rules. 

752.  Difficulty  in  distinguishing  the  case  itself  from  the  evi- 
dence offered  to  prove  it. — There  can  be  no  question  that  the 
lex  fori  is  also  to  determine  the  competency  and  weight  of  evi- 
dence adduced  to  prove  a  litigated  case.  ^     The  old  jurists  used 

^Infra.  §  201.      See,  as  to  the  German  prac- 

2  Leave  of  court  to  sue  on  a  judg-  tiee,  Linde,  Civil  Process,  §  41,  note 

ment  recovered  in  another   state  is  *  5  Schaffner,  p   202 ;  and,  in  its  pres- 

.     ,  ,      ^,  ent  phase,  by  Dr.  John,  in  Holtzen- 

iiot  necessary  if  not  required  by  the  dorff's  Enc.  Leipzig,  1870,  p.  587. 
lex  fori,  although  it  is  required  by 

the  law  of  the  state  where  the  judg-  'P"*<=^<^^<i  ^-  Norton,    106    U.    S. 

ment     wa.     recovered.        Weler     v.  ^^i.  27  L.  ed.   104,   1   Sup.  Ct.  Rep. 

Yancy,  7  Wash.  84,  34  Pac.  473.  ^°^'    ^"**"''    ^«*-    ^""^    ^-    '^''^^°*' 

>Ne^an  v.  Brigantine  Beach   R.  ^^^  ^^''-  ^^^'  ^^  L.  R.  A.  52,  53,  28 

Co.  3  Pa.  Dist.  R.  833.     But  see  con-  ^-   ^-   ^^^'    Limenck   Nat.   Bank  v. 

tra,    Van    Horn    v.    Mclnnes  Brick  ^°'^'"''^'  ^1    N.    H.    13,  93  Am.  St. 

Mfg.  Co.  5  Pa.  Dist.  R.  701.  ^'P'  ^^^'  ^^   ^*'-   ^*^-   ^^^  C-itt/  of 

Carlisle,  5  L.  R.  A.  52,  39  Fed.  807; 

iBrightly's  Troubat  &  Haley's  Pr.  Boadley  v.  Jforthern  Transp.  Go.  115 
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to  draw  a  line  between  the  merits  of  a  case,  and  the  proofs 
by  which  it  is  to  be  sustained.  The  first  they  treated  as  ea 
quae  spectunt  decisoria  causae  et  litis  decisionem;  the  second 
as  ea  quae  litis  formam  concernunt  ac  ordinationem.  In  later 
times  this  distinction  has  been  expressed  by  the  terms  "sub- 
stantive" and  "adjective;"  the  first  describing  the  essentials 
of  a  transaction,  the  second  its  transitory  and  merely  local  in- 
cidents. That  there  must  be  some  such  discrimination  is  clear 
enough.  On  the  one  side,  every  case  must  be  governed  by  the 
law  in  which  it  has  its  seat.  On  the  other  side,  the  court,  in 
which  such  case  comes  to  be  tried,  must  direct  its  own  pro- 
cedure. The  question,  then,  is,  Under  which  of  these  cate- 
gories is  the  evidence  produced  to  prove  a  case  to  fall? 

753.  Solution  that  lex  fori  determines  only  matters  of  form. — 
A  prominent  solution  is  given  by  Rocco,-'  cited  by  Sir  K.  Phil- 
limore.  By  this  theory  the  lex  fori  determines  only  matters 
of  form.  So  far  as  concerns  substance,  whatever  is  part  of  the 
contract  should  be  put  in  evidence  wherever  the  contract  is  the 
subject  of  litigationr^ 

754.  Solution  that  our  distinctive  rules  of  evidence  are  mat- 
ters of  state  policy,  to  be  enforced  by  judex  fori  in  all  cases. — 
A  solution  more  consonant  with  our  particular  institutions  is 
founded  on  the  doctrine  of  the  supremacy  of  state  policy  here- 
tofore vindicated.  ^  As  matters  of  distinctive  state  policy  bear- 
ing on  this  topic,  we  may  notice  the  rules  excluding  (1)  irrel- 
evant matter;    (2)   hearsay;   and   (3)   parol  evidence  to  vary 

Mass.  304,  15  Am.  Rep.  106;  Helton  A  statute  of  a  state  in  which  a 

V.  Alabama  Midland  R.  Go.  97  Ala.  corporation    was    created,    rendering 

275,  287,  12  So.  276;  Richmond  &  D.  the  entries  on  the  books  of  the  cor- 

R.  Go.  V.  Mitchell,  92  Ga.  77,  18  S.  poration  admissible  in  favor  of  the 

E.  290.  corporation   in  an  action  against  a 

The  admissibility  or  competency  of  person  sought    to    be    charged  as  a 

evidence   in   a   legal   proceeding  per-  stockholder,  would  not  apply  to  an 

tains  to  the  remedy  and  is  governed  action  in  the  District  of  Columbia, 

by  the    lex    fori;    and    therefore  a,  since  it  pertains  to  the  remedy.   Na- 

clause  in  the  British  shipping  act  of  tional  Exp.  &   T.   Go.  v.  Morris,  15 

1854,  making  certain  entries  in  the  App.  D.  C.  262,  283. 
official  log  book  competent  evidence 

in  all  courts,  does  not  make  them  i  See  also  the  discussion  of  "Pro- 
go  in  the  courts  of  any  other  coun-  f  ^sualische     Beweis,"     in    Holtzen- 

n,-,.    ^-^      ^  ^     7-7     c  T    -D    A  dorif's  Euc.  Leipzig,  1870,  p.  602. 

try.     The  City  of  Carlisle,  5  L.  R.  A.  ^  g^^  pj^jj    j^^  g|'o 

62,  39  Fed.  807.  i  See  ante,  §§  8,  101,  113. 
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writings.*  In  the  same  way  our  rules  admitting  or  excluding 
witnesses  on  ground  of  privilege,  interest,  or  immediate  con- 
nection with  the  case,  are  the  products  of  distinctive  policy, 
adopted  after  long  discussion  and  a  careful  weighing  of  re- 
ports of  litigation  far  more  copious  and  accurate  than  those 
possessed  by  continental  European  states.  Whether,  for  in- 
stance, a  defendant  in  a  criminal  case  is  to  be  admitted  as  a 
witness  on  his  own  behalf  is  a  question  as  to  which  no  state 
could  permit  any  but  an  inflexible,  arbitrary  rule  of  its  own  to 
be  imposed.  Such  admission  may  be  wise,  or  it  may  be  un- 
wise, but  it  is  a  matter  each  state  must  determine  for  itself. 
The  same  remark  may  be  applied  to  the  admissibility  of  a 
husband  for  or  against  his  wife,  or  of  a  wife  for  or  against  her 
husband;  of  a  priest  in  respect  to  facts  learned  in  the  con- 
fessional; of  atheists;  of  convicts;  of  professional  attendants. 
Each  of  these  questions  is  based  on  distinctive  principles  of 
policy  and  morals,  which  each  state  must  settle  by  a  general 
rule  applicable  to  all  cases  tried  in  its  courts,  no  matter  by 
what  law  the  merits  of  such  cases  are  determinable.* 

b.  Documents. 

755.  Proof  of  documents  is  for  lex  fori. — It  has  been  already 
stated^  that  the  law  of  the  place  where  an  act  is  solemnized 
determines,  with  certain  well-defined  exceptions,  the  mode  of 
solemnization.  Whether,  however,  the  law  of  the  place  of 
solemnization  has  been  complied  with,  and  whether  the  case  is 
one  to  be  governed  by  that  law,  is  for  the  lex  fori  to  decide.^ 

756.  Seal  of  foreign  sovereign  self-proving. — In  the  United 
States  it  has  been  held  that  the  public  seal  of  a  state  proves 
itself  in  the  courts  of  such  state  and  in  the  courts  of  the  United 
States.  The  same  rule  has  been  extended,  and  with  reason, 
to  the  seals  of  such  subordinate  executive  officers  as  are  en- 
titled to  use  seals. -^     The  seal  of  a  foreign  sovereign  has  also 

^Post,  §  767.  mann,   5   Clark   &   F.    1 ;    and   cases 

^British  Linen  Go.  v.  Drummond,  cited  in  Wharton,  Ev.  §§  391  et  sen 

10  Barn.  &  C.  903,  9  L.  J.  K.  B.  213;  ^Ante,  §  676. 

Clark  V.  MulUck,  3  Moore,  ?.  C.  0.  ^Post,  §  764;  Wharton,  Ev.  §§  615 

^~Q ;  Trimby  V.  Vigmer,  1  Bing.'N.  C.  et  seq.j   P.   Voet,   x.    §   8;    Bouhier 

151,  6  Car.  &  P.  25,  3  L.  J.   C.  P.  ch.  xxi.   Nos.  205,  206;   Hertius,   iv 

X.  S.  246,  4  Moore  &  S.  695 ;  Bain  v.  67 ;    Mittermaier,   Im.    Arehiv.    f .    d. 

Whitehaven  &  F.  R.  Co.  3  H.  L.  Cas.  Civil  Praxis,  13,  p.  300;  Walter,  D. 

1!);  Yates  v.  Thomson,  3  Clark  &  F.  Privatr.    §    44;    Bar,    §    123;    Story, 

577;  Brown  v.  Thornton,  6  Ad.  &  El.  Confl.  L.  §§  352,  565. 

185,  1  Nev.  &  P.  339;  Don  v.  Lipp-  ^People  v.  Johr,  22  Mich.  461. 
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been  held  to  be  self -proving,  so  far  as  to  constitute  a  prima 
facie  case.^ 

757.  Exclusionary  effect  of  stamps  only  local. — It  has  been 
already  stated  that  where  the  law  of  a  state  in  which  a  note 
is  made  declares  that  it  shall  be  void  if  without  a  stamp,  it  is 
void  everywhere.  Where,  however,  the  law  is  simply  fiscal, 
and  declares  merely  that  such  note  shall  not  be  used  in  evi- 
dence, an  action  can  be  maintained  on  it  in  another  state.  ^ 

758.  Such  defects  do  not  invalidate  papers  executed  extrater- 
ritorially. — So  far  as  concerns  the  laws  requiring  stamps  for  re- 
ceipts, in  cases  where  the  lex  fori  prescribes  that  no  payment 
can  be  proved  except  by  such  stamped  receipt,  it  would  be  most 
unjust  to  apply  such  law  to  debts  paid  abroad,  without  a 
stamped  receipt  having  been  taken.  The  lex  fori  could,  there- 
fore, in  such  case,  not  be  applied.  On  the  other  hand,  the  lex 
loci  contractus  would  be  equally  onerous,  should  it  be  held  to 
cover  all  debts  contracted  in  a  country  where  such  a  stamp  act 
obtains,  so  that  such  debts  cannot  be  validly  discharged,  even 
in  foreign  lands,  without  such  stamp.  So  far  as  concerns  pay- 
ment, locus  regit  actum  seems  the  safest  rule.'' 

759.  Parish  records  admissible  by  Roman  and  canon  law. — 
Parish  records,  in  states  subject  to  the  Roman  law,  with  the 
exception  of  France,  are  regarded  as  primary  evidence  of 
births,  marriages,  and  deaths.  Ecclesiastics,  it  is  argued,  are 
specially  charged  with  the  duty  of  keeping  such  records,  and 
may  be  expected  to  keep  them  conscientiously.  From  a  period 
as  remote  as  the  third  century,  baptismal  registries  have  been 
kept  by  the  parish  clergy,  and  have  been  regarded  as  prima 
facie  proof  of  the  facts  which  they  certify;  and  this  practice 
now  obtains  in  most  European  states,  Protestant  as  well  as 
Roman  Catholic' 

Parochial  registries  of  death  have  become  in  like  manner 
authoritative. 

Parochial  registries  of  marriages  are  of  later  origin,  as  mar- 
riages without  ecclesiastical  interposition  frequently  took  place 

Wnited  States  T.  Wiggins,  14  Pet.        i-Ante.    §§    G85   et   seq.;   Jour,   du 

3.34,  10  L.  ed.  481;   United  States  v.  droit  int.  priv6,  1878,  p.  .510. 
Rodman,  15  Pet.  130,  10  L.  ed.  685;         i  See    ante,    §    685.      The    French 

Watson   V.   Wallcer,   23   N.   H.   471;  Code,  in  such  eases,  permits  a  per- 

Spaulding    v.    Vincent,    24    Vt.    501;  sonal  examination  of  the  parties,  to 

(Irisiiold    v.    Pitcairn,    2    Conn.    85;  supply  the  defect  arising  from  want 

Sianglein  v.  State,  17  Ohio  St.  453;  of  fornialitv  in  the  instriimpiit.      Code 

fitewart    v.    Swanzy,    23    Miss.    502.  Civil,  arts.  1341,  1348,  1358. 
See  other  cases  ante,  §  701.  i  Wharton,  Ev.  §  649. 
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prior  to  the  Eeformation  and  the  Council  of  Trent;  and  even 
when  the  benediction  of  a  priest  was  given,  this,  according  to 
the  better  opinion,  did  not  go  to  the  essence  of  the  institution. 
The  Council  of  Trent,  however,  established  an  important  limi- 
tation. By  that  council  it  was  ordained,^  "habeat  parochus 
librum,  in  quo  conjugum  et  testium  nomina  diemque  et  locum 
contracti  matrimonii  describat,  quem  diligenter  apud  se  cus- 
todiat."  By  subsequent  particular  councils  further  details 
have  been  exacted,  it  being  required  that  the  priest  should  reg- 
ister the  names  of  the  parents  of  the  persons  married ;  the  con- 
ditions of  the  latter  as  to  prior  marriages ;  the  time  of  publish- 
ing the  banns,  when  such  are  imposed  by  law;  and  the  nature 
of  any  dispensations  which  may  have  been  issued  to  facilitate 
the  marriage.  By  several  Protestant  communions  similar  du- 
ties have  been  imposed.^  In  this  country  we  have,  in  most 
states,  distinctive  legislation  providing  for  such  registry.* 

760.  Such  records  admissible  under  our  law. — Under  the  Eng- 
lish common  law,  as  adopted  in  most  of  the  United  States,  an 
official  registry  is  admissible,  when  kept  in  conforniity  with 
law,  and,  when  duly  authenticated,  to  prove  such  facts  as  the 
law  requires  to  be  registered.  It  follows  that  a  baptismal, 
marriage,  or  burial  registry  kept  in  accordance  with  statute, 
and  duly  authenticated,  is  admissible  to  prove  the  facts  which 
are  within  the  statutory  authority.^  Even  though  there  be  no 
enabling  statute,  there  is  much  strength  in  the  position  that  as 
the  canon  law,  so  far  as  concerns  the  law  of  marriage,  is  part 
of  our  common  law,^  and  as  parish  records  are  public  records 
by  the  canon  law,  they  are  to  be  regarded  by  us  as  public  rec- 
ords, and,  hence,  admissible  in  evidence  by  our  own  common 
law.  ^  This  position,  however,  may  be  open  to  doubt,  and  is  in 
conflict  with  English  rulings  excluding  registries  by  dissenting 

2  Concil.  Trident,  sess.  24,  chap.  1,  Parish  ''registers  are  in  the  nature 
de  reformat.  of  records,  and  need  not  be  produced, 

3  See   Boehmer,   Jus   paroch.    §   4,  nor  proved  by  subscribing  witnesses." 
chap.  3,  §  8.  Per  Lord  Mansfield,  Ch.  J.,  in  Birt 

i  See  Wharton,  Ev.   §   658 ;   comp.  v.  Barlow,  1  Dougl.  K.  B.  172.    They 

Weiske,  Rechtslex.  in  loco.  are,  therefore,  provable  under   14  & 

1  Gilbert,  Ev.  3d  ed.  77 ;  Wihen  v.  15  Vict.  chap.  19.    Re  Hall,  9  Hare, 

Law,  3  Starkie,  63,  23  Revised  Rep.  Appx.  xvi.  2  DeG.  M.  &  G.  748,  22 

757;   May  v.  Maij,  2  Strange,  1073;  L.   J.  Ch.   N.   S.   177,   17   Jur.  29,   1 

Drayoott  v.  Talbot,  3  Bro.  P.  C.  564 ;  Week.  Rep.  2. 

Doe  esc  dem.  Wollaston  v.  Barnes,  1        A  burial  entry  is  evidence  to  prove 

Moody  &  R.  389.      See  State  v.  Wal-  death.       Lewis   v.    Marshall,   5   Pet. 

lace,  9  N.  H.  515;  State  v.  Horn,  43  470,  8  L.  ed.  195. 
Vt.  20;  Jackson  v.  People,  3  111.  232;        2^1^*6,  §§  leg  et  seq. 
Glenn  v.  Glenn,  47  Ala.  204.  sstainer  v.  Droituich,  1  Salk.  281, 
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religious  bodies,  unless  supported  by  proof  aliunde  as  to  their 
accuracy.*  It  is  more  prudent,  therefore,  in  order  to  authen- 
ticate the  facts  stated  in  such  records,  to  call  the  person  by 
whom  they  were  made,  if  living,  to  testify  to  their  accuracy,  or, 
if  he  be  dead,  to  prove  that  the  entries  were  made  by  him  in 
discharge  of  his  duties.  But  a  copy  of  a  foreign  registry  will 
be  admitted  wherever  such  registry  is  kept  in  accordance  with 
the  local  law,  and  its  genuineness,  and  the  signature  of  the 
registrar,  and  his  authority  by  the  local  law,  are  duly  proved.® 
Unless  these  conditions  are  complied  with,  the  registry,  when 
not  distinctively  public,  is  inadmissible.* 

761.  Copies  of  foreign  records  provable  by  seal  or  by  parol. — 
In- England,  by  statute,  foreign  judicial  records  may  be  proved 
by  examined  copies,  sealed  with  the  seal  of  the  proper  court, 
or,  if  there  be  no  seal,  signed  and  certified  to  by  the  judge,  who 
must  also  certify  to  the  fact  of  there  being  no  seal.-'  In  this 
country  we  have  several  local  statutes  to  the  same  effect.  At 
common  law,  it  has  been  held  sufficient  if  an  exemplification  of 
a  foreign  record  is  certified  to  by  the  clerk  and  the  presiding 
judge,  with  a  certificate  under  the  great  seal  of  the  state  of  the 
official  character  of  the  judge.  ^  It  has  also  been  ruled  that 
sworn  copies,  proved  by  the  copyist  himself,  will  be  received 
when  attested  by  the  seal  of  the  clerk.  ^  A  certificate  from  a 
secretary  of  foreign  affairs  has  been  held  sufficient  to  authenti- 
cate the  proceedings  of  a  foreign  court.*     But  a  consular  cer- 

12  Mod.  86,  Holt.  290;   Chouteau  v.  874,   876,   877;    Albott  v.  Ailott  & 

Chevalier,    1    Mo.    343;    Kingston   v.  tfodoj/,  4  Swabey  &  T.  254;  Americam 

Lesley,  10  Serg.  &  R.  383;  American  Life  Ins.  d  T.  Co.  v.  Bosenagle,  77 

Life  Ins.  &  T.  Co.  v.  Rosenagle,  77  Pa.   507.       In   the   absence   of   such 

Pa.  507.  proof,  a  copy  of  a  baptismal  register 

^Birt  V.  Barlow,   1   Dougl.   K.   B.  in  Guernsey  has  been  rejected  in  Eng- 

191 ;  Ex  parte  Taylor,  1  Jac.  &  W.  land.      Evet  v.  Le  Mesurier,  1  Cox, 

483,  3  Mann.  &  R.  430  note;   Whit-  Ch.  Cas.  275. 

tuch   V.    Wa.ters,   4   Car.   &   P.   375;  estate  v.  Dooris,  40  Conn.  145. 

D'Aglie  v.  Fryer,  13  L.  J.  Ch.  N.  S.  l  Taylor,  Ev.  §  1398. 

398;  Doe  ex  dem.  France  v.  Andrews,  ^Watson  v.  Walker,  23  N.  H.  471; 

15    Q.    B.    759;    Athlone's    Claim,    8  Spaulding  v.   Vincent,   24  Vt.   501; 

Clark    &    F.    262;    Good   v.    Good,    1  Oriswold    v.    Piteairn,    2    Conn.    85; 

Curt.  Bccl.  Rep.  764.  Thompson  v.  Stewart,  3  Conn.   171, 

So,  as  to  the  Fleet  records.     Reed  8  Am.  Dec.  168;  Hadfield  v.  Jameson, 

V.  Passer,  1  Esp.  213,  Peake,  N.  P.  2  Munf.  53;   Stewart  v.  Swanzy,  23 

303,  3  Revised  Rep.  696 ;  Doe  ex  dem.  Miss.  502. 

Davis  V.  Gatacre,  8  Car.  &  P.  578.  sPiokard  v.  Bailey,  26  N.  H.  152; 

So,  as  to  Irish  registers.      Stock-  Buttrich  v.  Allen,  8  Mass.  273,  5  Am. 

bridge  v.  Quiche,  3  Car.  &  K.  305.  Dec.   105 ;   Spaulding  v.   Vincent,  24 

So,  as  to  Jewish  registries.    Davis  Vt.  501 ;  Delafield  v.  Hand,  3  Johns. 

V.  Lloyd,  1  Car.  &  K.  275.  310 ;  Stewart  v.  Sicanzy,  23  Miss.  502. 

SRe  Perth,  2  H.  L.  Cas.  865,  873,  iStanglein   v.   State,   17   Ohio  St. 
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tificate  is  not  sufficient  to  authenticate  the  copy  of  a  record  of  a 
foreign  court  of  admiralty.  In  a  common-law  suit,  the  seal 
must  be  proved  by  a  witness  to  whom  it  is  familiar.^  It  has 
been  held  that  an  exemplification  may  be  admitted  on  proof  by 
an  expert  of  the  genuineness  of  the  seal  of  the  court  and  of  the 
signature  of  the  judge  ;^  and,  when  the  court  has  no  seal,  by 
proof  of  the  handwriting  of  the  clerk,  and  of  the  regularity  of 
the  exemplification.^  And  it  has  been  held,  under  statute, 
that  the  exemplification  of  the  record  of  a  foreign  court,  admit- 
ted to  have  common-law  jurisdiction,  may  be  proved  by  the 
signature  of  the  clerk  verified  by  the  seal  of  the  court.  * 

762.  Exemplifications  of  sister  states  admissible  under  act  of 
Congress. — An  exemplification  from  a  registry  of  another  state 
is  not  admissible  merely  by  force  of  the  statutes  of  such  other 
state.  ^  It  must  be  authenticated  (unless  there  be  local  legisla- 
tion or  adjudications  prescribing  less  stringent  tests)  accord- 
ing to  the  act  of  Congress,^  if  the  registry  was  in  conformity 
with  the  laws  of  the  registering  state,  which  must  be  duly 
proved.* 

763.  Copies  of  foreign  documents  provable  by  seal  or  parol. — 
Exemplifications  of  foreign  wills,  decrees,  or  grants,  or  of  other 
instruments  that  cannot  be  removed  from  the  original  archives, 
may  be  proved  by  the  official  certificate  and  seal  of  the  secre- 
tary of  the  sovereign  of  the  country  where  the  archives  exist.  ^ 
In  Pennsylvania,  an  exemplification  of  a  will  under  the  seal  of 

453;    United   States  v.   Wiggins,   14  Anthon,    N.    P.    173;    Petermans    v. 

Pet.  334,  10  L.  ed.  481 ;  United  States  Laws,  6  Leigh,  523.      See  Thompson 

V.  Rodman,   15   Pet.   130,   10   L.   ed.  v.  Commercial  Bank,  3  Coldw.  46. 

685;   8tein  v.  Bowman,   13  Pet.  209,  ^Drummond       v.       Magruder,       9 

10  L.  ed.   129.     But  see   Church  v.  Crancli,  122,  3  L.  ed.  677;  Seerist  v. 

Huhbart,  2  Cranch,  187,  2  L.  ed.  249.  Green,   3   Wall.   744,  18   L.   ed.    153; 

See  ante,  §  119.  Garrigues  v.  Harris,  17  Pa.  344;  Pen- 

iCatlett  V.  Pacific  Ins.  Co.  1  Paine,  nel  v.  Weyant,  2  Harr.    (Del.)    502; 

594,  Fed.  Gas.  No.  2,517.  Key  v.   Vaughn,   15  Ala.  497;    Wat- 

^Omngs  v.   'Nicholson,  4  Harr.   k  reus  v.  McGrew,   16  Tex.   506.     See 

J.  66.  McGormick  v.  Evans,  33  111.  327. 

Taclcard  v.   Sill,   7   Cow.   434,   2  ^Stevens  v.  Bomar,  9  Humph.  546 

Wend.  411.  Dickson  v.  Grissom,  4  La.  Ann.  538 

^Lazier  v.  Westcott,  26  N.  Y.  146,  Dunlop   v.   Dougherty,    20   111.    397 

82  Am.  Dec.  404;  Capling  v.  Herman,  Kidd  v.  Manley,  28  Miss.  156. 

17   Mich.   524;    though   see    Vander-  ^United  States  v.  Wiggins,  14  Pet. 

voort  V.  Smith,  2  Caines,  155.  334,  10  L.  ed.  481;   United  States  v. 

T-Drummond      v.       Magruder,       9  Delespine,  15  Pet.  226,  10  L.  ed.  719- 

Cranch,  122,  3  L.  ed.  677 ;  Bylton  v.  De  Sobry  v.  DeLaistre,  2  Harr   &  J 

Brou-n,  1  Wash.  C.  C.  298.  Fed.  Cas.  191,  3  Am.  Dec.  535. 
No.  6,981;  Quay  v.  Eagle  F.  Ins.  Co. 
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the  English  prerogative  court  has  been  received.^     And  no- 
tarial copies  have,  in  such  cases,  been  admitted.* 

764.  Records  as  well  as  documents  governed  by  rule  locus 
regit  actum. — We  have  already  had  occasion  frequently  to  re- 
cur to  the  position  that  the  law  of  the  place  of  solemnization 
determines,  as  to  formalities,  the  mode  of  solemnization.  This 
rule  is  applied  to  records  as  well  as  to  voluntary  and  private 
documents.^  In  accordance  with  this  rule,  an  English  court 
has  determined  that  an  erasure  in  a  foreign  affidavit,  in  the  re- 
cital of  a  death,  the  certificate  of  which  was  proved  as  an  ex- 
hibit, is  immaterial,  notwithstanding  the  notary,  before  whom 
the  affidavit  was  sworn,  did  not  affix  his  initials  to  the  erasure ; 
and,  where  it  was  proved  that  the  practice  of  verifying  the 
mark  of  a  marksman,  in  an  affidavit  sworn  abroad,  did  not  re- 
quire, as  in  this  country,  the  notary  to  insert  in  the  jurat  that 
the  "witness  saw  the  deponent  make  his  mark,"  it  was  held  that 
the  omission  of  these  words  is  immaterial.^ 

765.  Except  as  to  forms  prescribed  by  lex  situs,  and  as  to  wills. 
— This  rule,  however,  is  to  be  modified  by  the  incorporation  of 
the  qualifications  that  whenever  the  lex  situs  prescribes  certain 
forms  for  the  alienation  of  property,  these  forms  must  be  com- 
plied with,  whether  such  forms  relate  to  real,^  or  personal^  es- 
tate; and  that  of  the  solemnization  of  wills  the  law  of  the  last 
domicil  is  the  criterion,  so  far  as  concerns  personalty,  except  in 
those  states  where  the  law  of  the  domicil  at  the  time  of  solem- 
nization is  admitted  as  an  alternative.*  But  where  there  is  a 
positive  rule  of  the  lex  fori  prescribing  that  proof  of  a  particu- 
lar fact  must  be  made  in  a  particular  way,  this  rule  must  be 
followed. 

766.  Merchants'  book  accounts  tested  by  lex  fori. — The  subject 

2Westore  V.  Stammers,  1  Dall.  2,  1  thentieated  copy  of  a  will  can  only 

L.  ed.  11.  be  proof  when  the  original  will  is  in 

iBowman  v.  Sanborn,  25  N.  H.  87.  the  possession  of  a  foreign  "court  or 

So  far  as  concerns  the  admission  tribunal."       A    notary    public    was 

of   copies   and   other   secondary   evi-  ruled,  prima  facie,  not  to  be  such  a 

dence,  each  country  will  be  governed  tribunal;   and  it  was  necessary,  the 

by  its  own  rules  of  evidence.    Brown  court  said,  in  order  to  show  him  to 

V.  Thornton,  6  Ad.  &  El.  185,  1  Nev.  be  such  by  the  foreign  law,  to  prove 

&  P.  339.      See  Don  v.  Lippmann,  5  such  foreign  law  as  a  fact.     Re  Diee, 

Clark  &   F.  577;   Appleton  v.   Bray-  56  Barb.  591. 

brook,  6  Maulc  &  S.  34,  2  Starkie,  6,  i  Phil.  iv.  659.      See  Fcelix,  §  226, 

18  Revised  Rep.  294;  Black  v.  Bray-  ^Savage  v.  Hutchinson,  L.  R.  3  Eq. 

brook,  6  Maule  &  S.  39.  368,  24  L.  J.  Ch.  N.  S.  232. 

The  supreme  court  of  New  York,  T-Ante,  §§  275  et  seq. 

in   1870,   held  that,   under  the  New  ^Ante,  §§  297,  334  et  seq. 

York  statute,  an  exemplified  or  au-  iAnte,  §§  585  et  seq. 
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of  book  accounts  has  been  already  glanced  at ;  ^  and  it  has  been 
seen  that  the  high  authority  of  Savigny  goes  to  sustain  the  posi- 
tion that  the  effect  of  such  accounts  is  to  be  judged  by  the  law  of 
the  place  where  they  are  kept,  as  being  inseparably  connected 
with  the  juridical  act  itself.^  Sir  E.  Phillimore  adopts  Sav- 
igny's  views  on  this  point  without  dissent  or  qualification.  ^  Mr. 
Westlake  (1880)*  argues  that  if  such  evidence  is  excluded  by 
the  lex  fori  on  the  ground  of  policy  {i.  e.,  that  the  admission 
would  be  conducive  to  perjury),  this  exclusion  is  to  be  main- 
tained, although  by  the  lex  loci  contractus  the  evidence  would  be 
received.  And  this  conclusion  is  consistent  with  the  views  else- 
where expressed.^  The  rules  excluding  self-serving  declara- 
tions and  book  entries  are  part  of  our  distinctive  policy;  and  it 
would  be  productive  of  great  confusion,  as  well  as  repugnant  to 
a  logical  system  of  evidence,  to  permit  them  to  be  broken  dovsTi 
in  favor  of  foreign  merchants.  On  the  other  hand,  we  must  re- 
member that  in  many  of  our  states,  shop  books,  when  verified  by 
the  accountant's  oath,  are  admissible  by  the  lex  fori,  and  in 
such  states  the  fact  that  the  entries  were  made  abroad  gives  no 
ground  for  this  exclusion.^ 

767.  Tests  of  relevancy  and  hearsay  for  lex  fori. — In  view  of 
the  difference  between  the  methods  of  judicial  investigation 
prevailing  on  the  continent  of  Europe  and  those  prevailing  in 
England  and  the  United  States,  we  must  hold  that  our  distinc- 
tive rules  excluding  irrelevant  matter  and  hearsay  are  to  be 
applied  to  all  cases  coming  before  our  courts,  no  matter  to  what 
law  the  substantive  merits  of  such  cases  are  subject.  The 
rules,  in  the  long  run,  work  evenly.  They  are  certainly  essen- 
tial to  the  preservation  of  our  system  of  trial  by  jury.  In 
other  countries,  where  evidence  is  received  tentatively,  and 
where  trials,  even  when  begun,  are  adjourned  from  day  to  day, 
so  as  to  give  parties  constantly  renewing  opportunities  for  the 
collection  of  proof,  such  rules  can  be  dispensed  with.  They 
cannot  be  dispensed  with  by  our  courts  without  abandoning  our 
distinctive  jurisprudence,  and  they  must  therefore  be  applied 
to  all  cases,  no  matter  to  what  law  the  merits  of  the  case  may 
be  subject.^ 

768.  So,  as  to  parol  variation  of  documents. — In  France,  by 
the  lex  fori,  it  is  inadmissible  to  impeach  a  written  instrument 

Unte,  §§  753,  754,  iAnte,  §  754;  post,  §  767. 

2  VIII.  §  381.  «  Wharton,  Ev.  §  678. 

s  IV.  662.  ^Ante,    §    754;    Downer   v.    Chese- 

*  §  198.  trough,  36  Conn.  39,  4  Am.  Rep.  29. 
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by  parol;  and  it  is  urged  by  Foslix  that  no  foreign  country, 
whatever  may  be  its  own  rule  of  evidence  in  this  respect,  should 
receive  such  evidence  to  affect  writings  executed  in  France.* 
Foelix  cites  Judge  Story  as  holding  the  same  view;  but  this 
cannot  be  gathered  from  what  the  last-named  eminent  jurist 
has  written  on  this  topic.  On  the  contrary,  we  find  in  Judge 
Story's  work,  cited  without  dissent.  Lord  Brougham's  state- 
ment, already  quoted,  that  "whether  a  certain  matter  requires 
to  be  proved  by  writing  or  not ;  whether  certain  evidence  proves 
a  certain  fact  or  not — that  is  to  be  determined  by  the  law  of  the 
country  where  the  question  arises,  where  the  remedy  is  sought 
to  be  enforced,  and  where  the  court  sits  to  enforce  it."^  The 
same  passage  is  quoted  as  authoritative  on  this  point  by  Sir 
E.  Phillimore.^  And  this,  for  the  reasons  just  given,  is  the 
law.  At  the  same  time  latent  ambiguities  may  be  explained 
by  proof  of  foreign  facts,*  and  of  foreign  law.^ 

768a.  Same. —  As  elsewhere  shown,  *  there  is  a  conflict  of 
authority  upon  the  question  whether  local  statutes  requiring 
contracts  to  be  in  writing  pertain  to  the  substantive  rights  of 
the  parties,  or  to  the  remedy;  and  there  is  a  similar  difference 
of  opinion  with  reference  to  the  analogous  question  as  to  the 
admissibility  of  a  contemporaneous  parol  agreement  to  explain 
or  modify  a  written  contract.^      The  tendency  of  the  later 

1  Foelix,  §  227.  See  Broeher,  Droit  Baxter  Nat.  Bank  v.  Talbot,  154 
int.  prive,  p.  283.  Mass.  213,  13  L.  R.  A.  52,  28  N.  E. 

2  Confl.  L.  7th  ed.  §  635  e.  jgg   iio^g^yer,  holds  that  the  right  to 

3  IV.  p.  667.  ,    '      ,,    ,    '  , ,.     ,.  "    .  „ 
*Ante   §  433.                                          ^^°^    ^^^^    ^^^    obligation    growing 
SAnte,  §  434.                                          out  of  an  indorsement  of  a  promis- 
sory note    is    not    absolute,  but  de- 

1  See  ante,  §§  689-694.  pends  upon  a  collateral  oral  agree- 

2  Thus,  Downer  v.  Chesebrough,  36  ment,  relates  to  the  nature  and  va- 
Conn.  39,  4  Am.  Rep.  29,  upon  the  jj^ity  of  the  contract,  and  not  to  the 
ground  that  the  matter  pertained  to  remedy,  and  is  therefore  governed  by 
the  remedy,  applied  the  rule  in  Con-  the  lex  loci  contractus.  Musser  v. 
necticut  by  which  a  blank  indorse-  stauffer,  192  Pa.  398,  43  Atl.  1018; 
ment  may  be  explained  by  parol,  not-  and  Cooke  v.  Addicks,  6  Pa.  Super, 
withstanding  that  the  rule  was  dif-  ct.  115,  are  to  the  same  effect, 
ferent  in  New  York,  where  the  note 

was  made  and  indorsed  and  was  pay- 
able. 
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cases,  however,  seems  to  be  toward  the  position  that  such  ques- 
tions relate  to  the  substantive  rights  of  the  parties,  rather  than 
to  the  remedy,  and,  therefore,  are  governed  by  the  law  which 
governs  the  contract  or  other  transaction  upon  which  the  action 
is  based,  and  not  by  the  law  of  the  forum.  * 

c.   Witnesses. 

769.  Admissibility  of  witnesses  for  lex  fori. —  The  admissibil- 
ity of  witnesses  is  a  question  exclusively  for  the  lex  fori.^ 
Whether  a  foreign  conviction  of  infamy  should  operate  to  ex- 
clude is  discussed  in  another  volume,^  but  whatever  may  be 
the  differences  among  our  courts  on  this  interesting  topic,  they 
agree  in  holding  that  the  question  is  one  which  the  judex  fori 
must  decide.  In  harmony  with  this  view,  a  witness  will  not 
be  excused  from  testifying  because  his  answer  would  expose 
him  to  a  criminal  prosecution  in  a  foreign  land.* 

The  French  practice  differs  from  that  which  is  just  stated. 
Foelix,*  Demangeat,^  and  Pardessus*  hold  the  lex  loci  actus 
to  be  here  of  universal  application.  And  to  this  view  the 
Louisiana  supreme  court  seems  to  incline.^ 

770.  But  not  number  necessary  to  solemnization  of  document. 
— From  this  rule,  however,  is  excepted  cases  where  the  lex 

3  According  to  the  modern  and  bet-  which  the  judgment  is  rendered.   Lo- 

ter   view,  the    rule    which  prohibits  gan  v.  United  States,  144  U.  S.  263, 

the  modification    of    a    written  con-  305,  36  L.  ed.  429,  443,  12  Sup.  Ct. 

tract  by  parol  is  a  rule,  not  of  evi-  Eep.   617. 

dence,  but  of  substantive  law.    Pit-  To  the    same    effect    are  Sims  v. 

cairn  v.  Philip  Hiss  Co.  61  C.  C.  A.  Sims,  75  N.  Y.  466;   National  Trust 

657,  125  Fed.  110.  Co.  v.  Gleason,  77  N.  Y.  400,  33  Am. 

Eep.   632;    Com.  v.   Green,   17  Mass. 

Ht'J!^'  I  ^^*^  .       ^      .,     .«      ^^    S15.     But  see  oontra,  State  v.  Foley, 
2  Wharton,  Crim.  Ev.  §§  363,  489.    ,-  ^.^        ».    „    *        x>        a^^     o.  f 

15  Nev.  64,  37  Am.  Rep.  458;  State 

At   common   law   and    on   general   v.  Candler,  10  N.  C.  (3  Hawks)  393; 
principles     of     jurisprudence,    when   Chase  v.  Blodgett,  10  N.  H.  22. 
not  controlled  by  express  statute  giv- 
ing effect  within  the  state  which  en-    ,   lP^i°f  ^Zl  Sicilies  -vWillcox, 
,  ?    .,    ,  ...  ,        ^  1  Sim.  N.  S.  329,  19  L.  J.  Ch.  N.  S. 

acts  it  to  a  conviction  and  sentence   ^gg    j^  j^j.    ygj^ 

in  another  state,  such  conviction  and        4L.  ^fo.  235. 

sentence  can  have  no  effect  to  render        ^liid.  note  a. 

a  person  incompetent    as    a   witness        !^°\^^^'''^    ,  „  ,,    .     ,^ 

i„„„„,   4.1.     T    -i.        ,    .,         ...  TGlarh  v.  Cochrcm,  3  Mart.   (La.) 

beyond  the  limits    of    the    state  in   353  >  \       r 
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situs  requires,  for  the  solemnization  of  a  document,  a  specific 
number  of  witnesses/ 

d.  Proof  of  foreign  law. 

111.  Courts  take  judicial  notice  of  law  merchant  and  mari- 
time, and  of  elementary  Roman  and  canon  law. — Judicial  notice, 
in  England  and  the  United  States,  will  be  taken  of  the  law 
merchant,  as  part  of  the  common  law  of  the  land. -"^  "Those 
customs  which  have  been  universally  and  notoriously  prevalent 
amongst  merchants,  and  have  been  found  by  experience  to  be 
of  public  use,  have  been  adopted  as  a  part  of  it"  (the  law  mer- 
chant), "upon  a  principle  of  convenience,  and  for  the  benefit 
of  trade  and  commerce ;  and  when  so  adopted  it  is  unnecessary 
to  plead  and  prove  them.  They  are  binding  on  all  without 
proof.  Accordingly  we  find  that  usages  affecting  bills  of  ex- 
change and  bills  of  lading  are  taken  notice  of  judicially."^  It 
is  accordingly  held  that  judicial  notice  will  be  taken  of  the 
general  lien  of  bankers.^  Judicial  notice,  also,  will  be  taken 
of  the  rules  of  maritime  law,  so  far  as  recognized  by  maritime 
nations,*  and  of  the  ecclesiastical  law  of  Christendom,  for  the 
purpose  of  determining  how  far  it  makes  part  of  the  common 
law.^  And  the  practice  is  for  judges,  when  the  elements  of 
the  Eoman  law  are  appealed  to,  to  consult  standard  works  on 
the  topic,  and  not  to  require  proof  to  be  given  by  experts.* 

lAnte,  §  765.  ufAje,  6  T.  R.  325  note,  3  Revised  Rep. 

1  Wharton,  Agency,  §  678;  Edie  525.  See  Wharton,  Ev.  §§  285,  331. 
V.  East  IndAa  Go.  2  Burr.  1226,  1  W.    [See  post,  §  781a,  note  1.] 

Bl   298 ;  Young  v.  Cole,  3  Bing.  N.  C.        sAwfe,   §   171.      Sims  v.  Marryat, 

m,  4  Scott,  489,  3  Hodges,  126,  6  17  Q.  B.  292. 

L.  J.  C.  P.  N.  S.  201 ;  Sutton  v.  Tat-       It  was  heW  by  the  German  Reiehs- 

h'am,  10   Ad.   &  El.   27;   Bayliffe  v.  oberhandelsgericht   (the  German  Su- 

Biuiencorth,  1  Exch.  425;   Bank  of  preme  Court  of  Commercial  Appeal ) , 

the  Metropolis  v.  New  England  Bank,  in  1871,  that  the  court  will  not  take 

1    How.   234,    11    L.    ed.   115;    Schu-  notice  of  foreign  law,  but  that  such 

cJiardt  V.  Allen,  1  Wall.  359,  17  L.  ed.  law  must  be  proved.     Revue  de  droit 

642;    Jones   v.   Fales,   4  Mass.  245;  int.   1874,   p.  231.      But  this  is  not 

Jewel  V.  Center,  25  Ala.  498;  Brad-  necessary   in   cases  where    (as   with 

ford  V.  Cooper,  1  La.  Ann.  325;  Gold-  commercial  law)    the  foreign  law  is 

smith  V.  Sawyer,  46  Cal.  209.  Icnown  to  the  court  as  part  of  the 

2  Denman,  Ch.  J.,  in  Barnett  v.  law  by  which  its  conduct  is  governed. 
Brandao,  6  Mann.  &  G.  630.  Ibid. 

slUd.,   Affirmed   on  this   point  in  6  Wharton,  Ev.  §  313. 

House  of  Lords,  Brandao  v.  Barnett,  An  exposition  of  the  German  fluc- 

12  Clark  &  F.  787,  3  C.  B.  519.     See,  tuations  of  opinion  as  to  the  proof  of 

as  to  noticing  custom  of  conveyances,  foreign  laws  will  be  found  in  Lau- 

Rowe  v.  Grenfel,  Ryan  &  M.  398,  27  rent's  Droit  civil  int.  ii.  p.  475.     The 

Revised  Rep.  7G1.  French  practice  is  stated  in  the  same 

iChandler  v.  Grieves,  2  H.  Bl.  606  volume,  p.  483. 
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772.  Otherwise,  foreign  law  must  be  proved. — Where  the  law 
of  a  foreign  state  is  set  up  as  bearing  on  a  litigated  issue,  such 
law  must  be  substantively  proved.^  If  the  law  as  proved  be 
contrary  to  the  principles  of  natural  justice,  or  if  its  recogni- 
tion would  militate  against  the  policy  of  the  state  of  which  he 
is  an  officer,  the  judge  may  refuse  to  accept  it  as  interpretative 
of  a  transaction  on  which  he  has  to  act.  But  whatever  it  may 
be,  it  must  be  proved  to  him,  as  would  be  any  other  fact  in  issue, 
to  be  the  law  of  the  foreign  state  from  which  it  proceeds.  And 
when  proved,  it  must  be  accepted  as  woidd  be  any  other  fact 
duly  put  in  evidence.  Thus,  when  an  action  is  brought  on  a 
contract  on  its  face  valid,  and  the  defense  claims  that  the  con- 
tract is  avoided  by  a  foreign  statute  to  which  it  is  distinctively 
subject,  the  judex  fori  will  require  such  statute  to  be  proved.* 
But  in  respect  to  those  matters  in  which  the  states,  under  tne 
Federal  Constitution,  are  not  foreign  to  each  other  (e.  g.,  un- 
der the  provision  as  to  the  reciprocal  credit  to  be  given  to  judg- 
ments), the  courts  of  one  state  will  take  notice  of  another's 
statutes.*  And  it  has  been  recently  said  that  a  Federal  court 
will  permit  the  law  of  England  to  be  proved  by  volumes  of  stat- 
utes and  reports  and  the  works  of  text  writers.* 

773.  ftuestion  one  of  fact  for  jury. — As  to  the  position  that 
foreign  laws  are  to  be  proved  as  facts  to  the  jury,  there  is  some 
difference  of  opinion.  Judge  Story  declares  that  the  issue  is 
for  the  court.  ^  The  same  view  is  maintained  by  the  supreme 
court  of  New  Hampshire.^  On  the  other  hand,  the  rule  that 
the  fact  of  a  foreign  law  must  be  proved  to  the  jury  like  any 
other  fact,  while  questions  of  competency  and  of  construction 
are  for  the  court,  is  that  which  now  generally  obtains.^ 

773a.  Whether  foreign  law  question  of  law  or  fact. — Proba- 

1  See  eases  given  in  Wharton,  Ev.    ties,   do  not  sustain,   in   whole,   the 

5  300.     See,  upon  this  general  sub-    position  of  the  text. 

ject,  post,  §  781a.  'Hall  v.  Costello,  48  N.  H.  179,  2 

2  Wharton,  Ev.  §  300.  Am.  Rep.  207.      See  also  Monroe  v. 
^Paine  v.  Schenectady  Ins.  Co.  11    Douglass,  5  N.  Y.  447. 

R.  I.  411;  Ohio  v.  Hinchman,  27  Pa.  ^Kline   v.    Baker,    99   Mass.    254; 

479.       See    Carpenter    v.    Dexter,    8  Dyer   v.   Smith,    12   Conn.    384;    Re 

Wall.  513,  19  L.  ed.  426;   Wharton,  Diez,  56  Barb.  591;  Leavenimrth  v. 

Ev.  §§  96,  288.     But  see  contra,  post,  Brockway,  2  Hill,  201;  Ingraham  v. 

§  781a.  Hart,  11  Ohio,  255.      That  construc- 

*The  Pawashick,  2  Low.  Dec.  142,  tion  is  for  court,  see  Eh/  v.  James 

Fed.  Cas.  No.  10,851.  123  Mass.  36. 

iConfl.  L.  §  638;  De  Sobry  v.  De-  ^       .     .,                   ^^        ^.    ^    ^, 

Laistre,  2  Harr.  &  J.  219,  3  Am.  Dec.  ^**  further,  upon  the  subject,  the 

535,  and  Trasher  v.  Eveirhart,  3  Gill  next  section. 

6  J.  234,  which  are  cited  as  authori- 

Voi,.  II.  CoNFL.  OF  Laws — 95. 
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bly,  few  of  the  courts  would  dissent  from  the  formal  statement 
made  at  the  close  of  the  last  section.^  There  is  nevertheless 
a  decided  difference  of  opinion  among  the  courts,  as  to  the 
respective  functions  of  the  court  and  jury  in  this  connection. 
If  the  statement  be  taken  to  mean  merely  that  the  jury  are  to 
ascertain  whether  a  particular  statute  has  been  enacted,  or 
certain  judicial  decisions  have  been  rendered,  in  a  foreign  ju- 
risdiction, and  that  the  court  is  then  to  determine  the  construc- 
tion and  effect  of  such  statute  or  judicial  decisions,  no  diffi- 
culty is  encountered  in  separating  the  functions  of  the  court 
and  jury.     Some  of  the  later  decisions^   expressly  adopt  this 

1  Thus,  in  Cecil  Bank  v.  Barry,  20  So,  the  following  cases  seem  to  re- 
Md.  287,  83  Am.  Dee.  553,  the  court  fer  the  entire  question  as  to  the  con- 
said  that,  although  the  factum,  of  a  struetion  and  effect  of  foreign  stat- 
foreign  law  is  for  the  jury  to  find  utes  or  judicial  decisions  to  the 
upon  the  evidence,  yet  it  is  the  duty  court,  leaving  to  the  jury  only  the 
of  the  court  to  construe  it,  especially  determination  of  the  question  wheth- 
if  it  be  in  writing,  and  to  direct  the  er  the  statute  has  been  enacted  or 
jury  as  to  its  force  and  effect.  the  decisions  rendered. 

This  distinction  between  the  foe-  Whether  a  will  on  its  face  appears 
turn  and  the  construction  or  effect  of  to  have  been  attested  in  compliance 
the  foreign  law  is  also  clearly  with  the  law  of  New  York  is  a  ques- 
brought  out  in  Gonsequa  v.  Willing,  tion  of  law.  Davis  v.  Upson,  209  111. 
Pet.  C.  C.  225,  Fed.  Cas.  No.  3,128;  206,  70  N.  E.  602. 
Sidwell  V.  Evans,  1  Penr.  &  W.  383,  The  court,  in  Chicago  d  N.  W.  R. 
21  Am.  Dec.  387;  and  Ingraham  v.  Co.  v.  Tuite,  44  111.  App.  535,  539, 
Hart,  11  Ohio,  255.  said  that,  while  the  authorities  were 

2Where,  on  the  trial  of  an  issue  not  harmonious,  the  rule  supported 
respecting  the  common  law  of  an-  by  the  great  weight  of  authority  is 
other  state,  the  decisions  of  the  that,  where  the  authoritatively  pub- 
courts  of  that  state  are  given  in  evi-  lished  decisions  of  another  state  are 
deuce  to  the  jury,  it  is  the  province  in  evidence  in  the  case,  the  question 
of  the  jury  to  determine  whether  or  of  what  those  decisions  decide  is  one 
not  such  decisions  have  been  made;  of  law  for  the  court,  not  one  of  fact 
but  it  is  the  duty  of  the  court  to   for  the  jury. 

construe  and  deduce  from  them  the  The  decided  weight  of  American 
rules  of  law  which  they  establish,  authorities  goes  to  the  length  of  es- 
A  lexander  v.  Pennsylvania  Go.  48  tablishing  the  doctrine,  not  only  that 
Ohio  St.  623,  30  N.  E.  69.  it  is  the  province  and  duty  of  the 

.  The  rule  of  the  last  case  is  ap-  court  to  instruct  the  jury  as  to  the 
plied  in  Nienaber  v.  Tarvin,  7  Ohio  meaning  and  effect  of  a  foreign  law 
N.  P.  110,  9  Ohio  S.  &  C.  P.  Dec.  561.   when   proved,   whether    the    law    is 
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position,  and  the  tendency  of  the  later  cases,  as  a  whole,  is, 
perhaps,  in  this  direction.  Some  of  the  cases  which  take  this 
view  expressly  refer  the  construction  and  effect  of  the  for- 
eign law,  when  evidenced  by  statutes  or  judicial  decisions,  to 
the  court,  upon  the  general  principle  of  evidence  that  the  con- 
struction of  written  instruments  or  documentary  evidence  is 
for  the  court  ^     The  application  of  this  general  principle  to 

written  or  unwritten,  but  that  the  the  laws  of  the  forum.  Slaughter  v. 
proof  must  be  made  to  the  court.  Metropolitan  Street  R.  Co.  116  Mo. 
Charlotte  v.  Chouteau,  25  Mo.  465.       269,  23  S.  W.  760. 

The  law  of  another  state  may  be  The  interpretation  of  foreign  laws 
proved  as  a  fact;  though  the  effect  is  not  a  matter  of  fact  for  the  jury, 
of  the  law  is  a  legal  question  for  the  but  is  within  the  province  of  the 
court.  Cummings  v.  O'Brien,  122  court.  Bock  v.  Lauman,  24  Pa.  435. 
Cal.  204,  54  Pac.  742.  This  was  said  with  reference  to  the 

When  a  statute  of  another  state  is  written  law  of  another  state, 
offered  in  evidence,  it  is  the  duty  of  It  is  the  province  of  the  court  to 
the  trial  court  to  determine  the  law  determine  when  the  laws  of  another 
therefrom  and  apply  it  to  the  facts  state  have  bjeen  established  in  evi- 
as  found  by  the  jury;  and  a  request-  dence  and  to  construe  such  laws, 
ed  instruction  based  upon  the  the-  These  are  matters  of  law  not  to  be 
ory  that  the  jury  are  the  sole  judges  submitted  to  the  jury.  Williams  v. 
of  the  law  of  such  other  state  is  State,  27  Tex.  App.  466,  11  S.  W.  481. 
properly  refused.  Cobi  v.  Griffith  &  sWhen  the  evidence  of  the  law  of 
A.  Samd,  Gravel  &  Transp.  Co.  87  another  state  is  shown  by  a  copy  of 
Mo.  90.  the  statute  or  a  part  of  it,  the  ques- 

When  it  becomes  necessary  to  es-  tion  of  its  interpretation  and  effect 
tablish  the  law  of  a  foreign  country  is  for  the  court  alone,  as  in  the  case 
it  must  be  proved  as  facts  are  of  other  evidence  which  consists  en- 
proved;  but  when,  after  such  proof  tirely  of  writings  or  documents, 
is  given,  the  questions  involved  de-  Union  Cent.  L.  Ins.  Co.  v.  Polla/rd, 
pend  upon  the  construction  and  ef-  94  Va.  146,  36  L.  R.  A.  271,  64  Am. 
feet  of  a  statute  or  judicial  opinion,  St.  Rep.  715,  26  S.  E.  421. 
the  questions  are  for  the  court,  and  Where  the  evidence  as  to  the  law 
not  questions  of  fact  at  all.  Banlc  of  another  state  consists  entirely  of 
of  China  v.  Morse,  168  N.  Y.  458,  56  the  judicial  opinions  of  that  state, 
L.  R.  A.  139,  85  Am.  St.  Rep.  676,  61  the  question  of  their  construction 
N.  E.  774.  and  effect    is    for    the  court  alone. 

When  foreign  laws  are  in  evidence,  Thomson-Bouston  Electric  Co.  v. 
it  is  no  less  the  duty  of  the  court  to  Palmer,  52  Minn.  174,  38  Am.  St. 
determine  the  law  of  the  ease  from  Rep.  536,  53  N.  W.  1137.  But  see 
them,  than  it  is  its  duty  in  declaring  infra,  note  8. 
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the  subject  under  consideration  seems  to  be  generally  conceded, 
or  at  least  not  denied,  when  the  evidence  consists  of  a  single 
statute  or  judicial  decision;  but,  as  subsequently  shown,  some 
of  the  courts,  impliedly  at  least,  deny  the  applicability  of  this 
principle  when  there  are  two  or  more  statutes  or  decisions  in 
evidence  and  they  are  to  some  extent  conflicting,  or  different 
inferences  may  be  drawn  from  them.  Cases  of  this  class, 
while  preserving  the  formal  distinction  between  the  fact,  and 
the  construction  or  effect,  of  the  foreign  law,  impute  a  much 
wider  significance  than  the  cases  first  considered,  to  the  phrase 
"fact  of  the  foreign  law,"  including  therein,  not  merely  the 
existence  of  a  foreign  statute  or  judicial  decisions  embodying 
the  law,  but  also — what,  in  case  of  a  domestic  law,  is  purely  a 
question  of  law  for  the  court — the  meaning  and  effect  of  the 
statute  or  decisions;  in  other  words,  the  rule  of  law  declared 
by  them.^  In  this  view  the  function  of  the  court — supposing 
the  action  is  tried  before  a  jury — is  much  narrower  than  in  the 

While  it  is  true  that  what  is  the   from  them  what  the  law  of  the  other 
law  of  another  state  is  a  fact  to  be   state  is. 

proved,  yet  it  is  not  a  charge  upon  The  court  in  Moore  v.  Owynn,  27 
the  facts  for  the  court  to  construe  N.  0.  (5  Ired.  L.)  187,  while  admit- 
the  language  of  documentary  evi-  ting  that  the  question  as  to  what 
dence,  such  as  the  statutes  of  an-  the  common  law  of  another  state  is, 
other  state.  State  v.  Whittle,  59  S.  should  be  submitted  to  the  jury,  and 
C.  297,  37  S.  E.  923.  not  decided  by  the  court,  if  there  is 

So,  it  was  said  in  Lochwood  v.  a  conflict  in  the  testimony  of  the 
Crawford,  18  Conn.  361,  that  imder  witnesses  by  whom  the  law  is  sought 
the  Connecticut  statute  which  pro-  to  be  proved,  said  that  in  the  case 
vides  that  the  reports  of  the  judicial  of  a  statute  of  another  state  authen- 
decisions  of  other  states  and  coun-  ticated  in  the  manner  pointed  out  in 
tries  may  be  judicially  noticed  as  the  Federal  Constitution  and  the 
evidence  of  the  common  law  of  such  statutes,  both  the  facts  of  its  exist- 
state  or  country  and  of  the  judicial  ence  and  its  proper  construction  are 
construction  of  the  statutes  or  other  matters  for  the  court. 
laws  thereof,  the  decisions  of  other  *  Although  the  judge  may  express 
states  are  to  be  considered  in  the  his  opinion  upon  the  evidence  with 
same  manner  as  decisions  of  the  respect  to  the  law  of  another  state, 
forum,  and  it  is  the  province  of  the  he  is  not  authorized  to  give  a  bind- 
court,  not  of  the  jury,  to  determine  ing  direction  to  the  jury  as  to  what 
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view  first  alluded  to,  and  is  practically  confined  to  the  duty  of 
explaining  hypothetically  to  the  jury  the  meaning  and  appli- 
cation of  such  of  the  legal  terms  and  phrases  employed  in  the 
statement  of  the  rule,  found  by  them  from  the  foreign  stat- 
utes or  decisions,  as  are  not  explained  and  illustrated  by  those 
statutes  or  decisions  themselves.  For  example,  if  the  question 
is  as  to  the  effect,  according  to  the  foreign  law,  of  plaintiff's 
own  negligence  upon  his  right  to  recover  damages  upon  account 
of  the  defendant's  negligence,  the  jury,  according  to  this  view, 
are  to  ascertain,  from  the  decisions  of  the  foreign  courts  which 

the  foreign  law  is.     Brackett  v.  Nor-  in  support  of  his  opinion;   and  the 

ton,  4  Conn.  520,  10  Am.  Deo.  179.  question  was  submitted  to  the  jury 

When  a  foreign  law  is  to  be  proved  with  full  instructions  to  assist  them 

as  an  ultimate  fact  and  the  issue  is  in  ascertaining  what  the  law  was. 
raised  by  the  pleadings  and   joined       In  Johnson  v.   'William.s,   1    J.   J. 

to  the  country,   the  testimony   con-  Marsh.  489,  it    was    held    that    the 

sisting  of   statutory   provisions   and  trial  court  erred  in  rendering  judg- 

oxpert  testimony  as  to  the  construe-  ment  for  interest  on  a  note  executed 

tion  of  those  provisions,  supplement-  in  Ohio,  without  a  jury  to  ascertain 

ed  and  supported  by  text-books  and  the  amount. 

judicial  decisions,  the  question  is  for  In  Wear  v.  Sanger,  91  Mo.  348,  2 
the  jury,  under  proper  instructions.  S.  W.  307,  it  was  held  that  the  cus- 
Morrisette  v.  Canadian  P.  B.  Go.  74  torn  of  the  Creek  Nation  in  the  In- 
Vt.  232,  52  Atl.  520.  dian  territory  as  to  the  right  of  an 
The  laws  of  a  sister  state  are  to  be  Indian  woman,  when  married  to  a 
proved  as  facts  and  the  appellate  white  man,  to  hold  in  her  own  right 
court  cannot  revise  the  finding  of  the  property  she  had  before  mar- 
the  trial  court  upon  such  a  question,  riage,  was  a  question  of  fact  to  be 
Taylor  v.  Boa/rdman,  25  Vt.  581.  proved  as  any  other  fact  and  sub- 
In  Trimbey  v.  Vignier,  6  Car.  &  mitted  to  the  jury.  In  this  ease, 
P.  25,  4  Moore  &  S.  695,  1  Bing.  N.  however,  the  evidence  apparently 
C.  151,  3  L.  J.  C.  P.  N.  S.  246,  the  consisted  of  the  testimony  of  wit- 
question  was  as  to  the  meaning  of  nesses  and  not  of  judicial  decisions, 
certain  sections  of  the  Code  Napo-  And  that  was  also  the  case  in  Jenne 
leon  in  respect  to  bills  of  exchange,  v.  Harrisville,  63  N.  H.  405,  where 
A  French  advocate  was  called  as  a  the  court  said  that  foreign  unwrit- 
witness  by  the  defendant  and  gave  ten  law  and  the  prevailing  construc- 
his  opinion  of  the  meaning  and  legal  tion  of  a  foreign  statute  may  be 
effect  of  the  sections,  referring  to  a  proved  by  competent  witnesses  and 
printed  copy  of  the  Code  before  him,  is  matter  of  fact  determinable  at  the 
and  reading  decisions  of  the  courts  trial  term. 
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have  been  introdTieed  in  evidence,  the  rule  of  the  foreign  ju- 
risdiction upon  the  point  in  question.  If  the  decisions  in  evi- 
dence merely  go  to  the  extent  that  "contributory  negligence" 
will  preclude  recovery,  and  do  not  show  the  kind  or  degree  of 
negligence  on  the  part  of  plaintiff  that  constitutes  "contrib- 
utory negligence,"  it  would  seem  to  be  the  province  of  the  court 
to  instruct  the  jury  as  to  the  meaning  of  that  phrase  and  thus 
enlighten  them  as  to  the  manner  of  applying  the  rule  as  found 
by  them.  If,  however,  the  foreign  decisions  are  more  specific, 
and  justify  a  finding  by  the  jury  that  any  negligence  on  the 
part  of  the  plaintiff,  however  slight,  which  either  "directly  or 
proximately"  contributes  to  the  injury  complained  of,  will 
preclude  recovery,  the  function  of  the  court  is  somewhat  nar- 
rower and  is  confined  to  the  duty  of  instructing  the  jury  hypo- 
thetically  as  to  the  meaning  of  the  terms  "directly"  and  "proxi- 
mately;" and  even  that  function  ceases  if  those  terms  are  de- 
fined and  explained  by  the  foreign  decisions  themselves.^  If 
anything  more  is  meant  by  the  "fact  of  the  foreign  law,"  than 
the  existence  of  the  statute  or  decisions  which  embody  that  law, 

f  It  was  held  in  Chicago  &  N.  W.  ume  of  the  reports  of  that  court,  yet 

R.  Co.  V.  Johnson,  27  111.  App.  351,  it  was  for  the  jury  to  find  that  law, 

that    a    requested    instruction    that,  being  a  law  of  a  foreign  state,  as  a 

according   to  the   law   of   Michigan,  question  of  fact.     The  court  further 

plaintiflF    in    an    action  for  personal  said:     "While  the  law  of  a  foreign 

injuries  is  not  entitled  to  recover  if  country  or  state  will,  when  found  as 

he  was  guilty  of  any  negligence  that  a  fact,  be  for  the  court  to  construe, 

contributed  in  any  respect,  either  di-  if  any  construction  shall  be  required, 

rectly  or  proximately,  to  the  injury  the    court    cannot,  without    submit- 

complained  of — was  properly  refused,  ting  the  factum  as    to    the    foreign 

as  it  would  have  invaded  the  prov-  law  to  the  jury,  instruct  them  as  to 

ince  of  the  jury  and  have  taken  from  what  it  is.     While  this  doctrine  may 

tliem  the  decision  of  a  question  of  appear   to  be   somewhat  anomalous, 

fact.     The  court  said  that,  notwith-  it  is  well  established  by  authority." 

standing   that   the   evidence   tending  It  will  be  observed  that  the  court  in 

to  show  what  the  law  of  Michigan  this   case   meant  more  by   "factum" 

iz,  was  introduced  in  the  form  of  an  than  the  mere  existence  of  the  deci- 

opinion    of     the     supreme    court    of  sions    of    the    other  state  declaring 

Michigan  contained  in  a  bound  vol-  the  rule  upon  the  point. 
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the  functions  of  the  court  decrease  and  those  of  the  jury  in- 
crease directly  as  the  statutes  and  decisions  of  the  foreign  ju- 
risdiction become  more  detailed  and  specific.  In  other  words, 
if  this  view  is  to  prevail,  it  would  seem  to  be  the  duty  of  the 
court,  when  the  foreign  decisions  in  evidence  are  conflicting 
or  susceptible  of  different  inferences  with  respect  to  their  bear- 
ing upon  the  point  in  question,  to  instruct  the  jury  hypothetic- 
ally  as  to  the  construction,  meaning,  and  effect  of  the  foreign 
rule,  if  any  such  instruction  is  necessary  after  the  rule  has  been 
reduced  to  the  lowest  terms  to  which  the  decisions  in  evidence 
are  capable  of  reducing  it. 

But  even  assuming,  as  a  general  principle,  that  a  foreign 
law,  including  the  rule  prescribed  by  it,  is  to  be  proved  as  a 
fact  to  the  jury,  the  question  may  in  a  particular  case  be  with- 
drawn from  the  jury  and  decided  by  the  court,  without  infring- 
ing that  general  principle,  upon  the  ground  that  the  evidence  of 
the  foreign  law  is  merely  preliminary  to  the  introduction  of 
other  evidence.**  So,  in  a  particular  case  the  question  as  to 
the  foreign  law  may  be  referred  to  the  court  upon  the  ground 
that  the  evidence,  whether  consisting  of  statutes,  judicial  de- 
cisions, or  expert  testimony,  is  all  to  the  same  effect  and  does 
not  admit  of  conflicting  inferences.  A  decision  resting  upon 
the  latter  ground  is,  of  course,  no  authority  for  the  general 
proposition  that  the  foreign  law  is  to  be  determined  by  the 
court  as  a  question  of  law.  The  distinction  is  illustrated  by 
the  course  of  decisions  in  Massachusetts.  In 'that  state,  when 
the  evidence  of  a  foreign  law  consists  of  a  single  statute  or 

^Trasher  v.  Everhart,  3  Gill  &  J.  court,    and    not    to    the    jury.     The 

234;  Wilson  v.  Carson,  12  Md.  54.  question  in  this   case   was  whether. 

In  Piclcard  v.  Bailey,  26  N.  H.  162,  under  the  law  of  Canada,  a  copy  of 

169,  it  was  said  that  it  is  well  set-  the  power  of  attorney  was  admissi- 

tled  that  foreign  laws,  like  foreign  ble  in  evidence,  and  the  evidence  of 

judgments,  are  to  be  proved  as  facts,  the  law  on  the  point  was  furnished 

and  the  better  opinion  is  that  the  by  the  oral  testimony  of  a  witness, 
evidence  should  be  addressed  to  the 
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judicial  decision,  or,  perhaps,  where  there  are  two  or  more 
statutes  or  decisions,  if  they  do  not  conflict  and  are  suscepti- 
ble of  but  one  inference,  the  question  is  generally  regarded  as 
one  of  law  to  be  determined  by  the  court.  ^  This  result  is 
sometimes  attributed  to  the  general  principle,  already  re- 
ferred to,  that  the  construction  of  written  instruments  or  doc- 
umentary evidence  is  for  the  court,  and  sometimes  apparent- 
ly to  the  principle  by  which  a  question  that  would  ordinarily 
be  one  of  fact  is  decided  by  the  court  as  a  question  of  law,  when 
there  is  no  conflict  in  the  evidence.  When,  however,  the  la\^• 
ia  to  be  determined  by  considering  numerous  decisions  which 
may  be  more  or  less  conflicting,  or  which  bear  upon  the  sub- 
ject only  collaterally  or  by  way  of  analogy,  and  where  infer- 
ences must  be  drawn  from  them,  the  question,  according  to 
the  view  which  prevails  in  Massachusetts,  is  to  be  determined 

7  In  Kline  v.  Baker,  99  Mass.  253,  the  law  is,  and  the  finding  of  this 

the   court   laid   down   the   rule  that  fact  by  the  judge  who  tries  the  ease 

when  the   evidence   consists   entirely  without  a  jury  is   final   if  there  is 

of  written  document,  statute,  or  ju-  evidence  to  support  it. 
dicial   opinion,  the    question    of    its        So,   in    Ufford    v.    Spaulding,    156 

construction    and    effect    is    for    the  Mass.   65,    30   N.   E.   360,   the   court 

court  alone,  without  expressly  limit-  said:     "It    is    a    general    rule    that 

ing  it  to  cases  when  there  is  no  con-  laws  of  other  states  must  be  proved 

flict  among  the  statutes  or  decisions  as   facts,   and  ordinarily,  in  a  trial 

and  they  are  susceptible  of  but  one  by   jury,   the  question   must  be  left 

inference.     And    no    such    limitation  t-o  the  jury  to  decide  as  a  fact  what 

is  expressly  made  by  the  following  the  law  of  another  state  is,  if  it  be- 

cases,  which    also    declare    the  same  comes    material    to    be    determined, 

rule:     Ely  v.  James,  123  Mass.  36;  This  may  in  some  cases  prove  incon- 

Farnum  v.   Pitcher,    151   Mass.   470,  venient     in     practice,     especially   in 

24  N.  E.  590;  Shoe  d  Leather  Nat.  view  of  the  provision  of  our  statute 

Bank  v.  Wood,  142  Mass.  563,  8  N.  that  the  court  shall  not  charge  ju 

tZ,   753.  ries  with  respect  to  matters  of  fact; 

In   Hackett  v.   Potter,    135   Mass.  but  such  is  the  established  rule  in 

349.  however,  it  was  said  that  if  it  is  this  commonwealth.      To    this    rule 

for  the  court  to  construe  the  stat-  there  is  an  exception  where  the  evi- 

utes  and  judicial  opinions  of  another  dence  which  is  given  of  the  law  of 

state,  still  if  the  evidence  be  conflict-  another   state   consists  of  a  statute 

ing  in  its  application  to  the  particu-  or  judicial  opinion  or  document.    In 

lar  case,  it  is  a  question  of  fact  what  such    case    the    construction  of  such 
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as  one  of  fact,  and  not  of  law.*  It  is  true  that  in  the  case  ujion 
which  the  latter  statement  is  based,  the  trial  was  to  the  court 
without  a  jury,  and  the  question  was  whether  the  finding  of  the 
trial  court  was  a  conclusion  of  law  which  could  be  revised  on 
appeal  though  there  was  evidence  to  sustain  it,  or  a  finding  of 
fact  which  was  conclusive  upon  appeal.  The  court,  however, 
held  that  the  question  was  to  be  decided  as  one  of  fact,  and  the 
implication  is  that,  if  the  trial  had  been  before  a  jury,  the 
question  should  have  been  submitted  to  them. 

It  is  apparent  that  the  Massachusetts  doctrine  impliedly 
denies  the  applicability  of  the  general  principle  that  the  con- 
evidence  is  for  the  court  [citing  the  like  any  other  fact,  by  evidence. 
Massachusetts  cases  cited  above].  Where  the  evidence  is  a  single  stat- 
Whether  this  exception  includes  ute  or  a.  decision  of  a  court,  the  Ian- 
cases  where  the  law  is  to  be  gath-  guage  .  .  .  of  it  presents  a  ques- 
ered  from  more  than  one  statute  or  tion  of  law  for  the  court;  but  where 
judicial  decision,  or  from  a,  statute  the  law  is  to  be  determined  by  con- 
construed  in  the  light  of  such  deci-  sidering  numerous  decisions  which 
sions,  need  not  now  be  considered."  may  be  more  or  less  conilicting,  or 
And  in  Ames  v.  McGamher,  124  which  bear  upon  the  subject  only 
Mass.  85,  the  court  said  that  when  collaterally  or  by  way  of  analogy, 
the  law  of  another  state  is  in  dis-  and  where  inferences  must  be  drawn 
pute  it  is  to  be  determined  as  a  from  them,  the  question  to  be  deter- 
question  of  fact  by  the  court  or  jury 'mined  is  one  of  fact,  and  not  of 
trying  the  cause.  The  question  in  law."  The  question  in  this  case  was 
this  case  was  as  to  the  law  of  Ver-  whether  demand  and  notice  of  non- 
mont  with  respect  to  the  change  of  payment  of  a  note  payable  upon  de- 
possession  necessary  to  uphold  a  mand  was  made  within  a  reasonable 
transfer  of  personal  property  as  time  as  required  by  the  law  of  New 
against  subsequent  attaching  credit-  York.  To  show  the  law  of  New 
ors.  The  evidence  consisted  of  the  York  bearing  upon  the  question,  cer- 
reports  of  Vermont  cases.  The  ap-  tain  statutes,  together  with  thirty- 
pellate  court,  however,  held  that  if  five  decisions  of  the  courts  of  New 
the  evidence  was  conflicting  it  had  York,  were  put  in  evidence.  The 
no  authority  to  review  the  finding  of  court  said  that  it  was  not  contend- 
the  trial  judge.  ed  on  either  side  that  any  statute  or 

See  also  infra,  note  8.  decision   introduced   in   evidence   re- 

iWylie  V.  Cotter,  170  Mass.  356,  lated  to  a  contract  identical  with 
64  Am.  St.  Eep.  305,  49  N.  E.  746.  that  before  the  court,  but  that  coun- 
The  court  states  the  rule  in  Massa-  sel  for  the  plaintiff  argued  that  the 
chusetts  as  follows:  "The  law  of  principles  established  by  the  New 
another  state  is  a  fact  to  be  proved,   York  cases,  when  applied  to  the  note 
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struction  of  written  instruments  or  documentary  evidence  is 
a  question  of  law  for  the  court,  when  the  evidence  consists 
of  more  than  one  statute  or  decision,  and  the  statutes  or  deci- 
sions in  evidence  are  to  some  extent  conflicting  or  are  suscep- 
tible of  different  inferences;  and  it  is,  perhaps,  questionable 
whether  such  a  case  may  not  legitimately  be  regarded  as  falling 
within  the  exception  to  that  general  principle  which  ob- 
tains in  case  of  writings  introduced  in  evidence  for  the  sole  pur- 
pose of  showing  some  extrinsic  fact.  If  the  general  principle 
does  not  properly  apply  to  such  a  case,  the  Massachusetts  doc- 
trine seems  to  be  a  logical  deduction  from  the  postulate  which  all 
courts  admit,  that  a  court  of  one  jurisdiction  will  not  take  judi- 
cial notice  of  the  laws  of  another,  and  that  the  latter  must  be 
proved  by  evidence,  as  any  other  fact.  This  doctrine,  however, 
is  an  exceedingly  inconvenient  one  in  actual  practice.     Obvious- 

in  suit,  entitled  him  to  a  verdict,  eeptible  of  different  inferences.  It 
while  counsel  for  the  defendant  ar-  was  contended  in  that  case  that  the 
gued  to  the  contrary;  that  the  judge  judge  erred  in  instructing  the  jury 
of  the  superior  court  in  consider-  that  the  notes  in  suit,  which  were 
ing  the  evidence  was  called  upon  to  governed  by  the  laws  of  Illinois, 
determine,  as  well  as  he  could,  the  were  negotiable.  The  proofs  offered 
present  judicial  opinion  in  New  York  to  show  the  negotiable  character  of 
in  reference  to  the  question,  as  mani-  the  notes  consisted  of  Illinois  stat- 
fested  by  the  public  decisions;  that  utes  and  several  decisions  of  the 
the  matters  involved  in  reaching  his  courts  of  that  state.  The  court  said 
conclusion  presented  a  question  of  that  these  decisions  fully  established 
fact;  and  that  his  finding  could  not  that  the  notes  were,  according  to  the 
be  revised  unless  it  appeared  that  law  of  Illinois,  negotiable;  and,  in 
there  was  no  evidence  to  warrant  it,  view  of  the  fact  that  the  testimony 
or,  in  other  words,  unless  the  stat-  was  documentary,  it  was  quite  prop- 
utes  or  decisions  conclusively  show,  er  that  the  circuit  judge  should  con- 
in  spite  of  any  possible  inferences  of  strue  it  and  instruct  the  jury  as  to 
facts  or  doubts  in  the  interpretation  its  effect;  it  was  not  contradicted 
of  them,  that  his  finding  wr.s  wrong,  and  there  was  no  duty  of  weighing 
The  opinion  in  Bice  v.  Rankans,  the  evidence  to  be  performed.  Under 
101  Mich.  378,  59  N.  W.  660,  seems  such  circumstances,  where  the  facts 
to  imply  that  it  is  the  province  of  are  undisputed,  it  is  proper  for  the 
the  jury  to  extract  the  rule  from  the  court  to  state  the  facts  of  the  testi- 
decisions  of  the  courts  of  the  other  niony  to  the  jury. 
state  if  they  are  conflicting  and  sus- 
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ly,  the  court  is  much  better  qualified  than  the  jury  to  deal  with 
foreign  statutes  or  decisions  which  are  apparently  conflicting  or 
are  susceptible  of  different  inferences,  and  to  extract  the  correct 
rule  of  law  from  them.  In  this  respect,  the  court  occupies  a  more 
advantageous  position  toward  a  question  as  to  a  foreign  law, 
than  toward  other  questions  of  art  or  science  which  the  jury 
presumably  are  as  well  qualified  as  the  court  to  determine.  It 
is  not  improbable,  therefore,  that  the  courts,  either  by  applying 
the  general  principle  as  to  written  instruments  and  documen- 
tary evidence  even  when  there  are  several  statutes  or  decisions 
which  are  to  some  extent  conflicting  or  are  susceptible  of  dif- 
ferent inferences,  or  by  distinguishing  questions  as  to  foreign 
law  from  other  questions  of  art  or  science  by  reason  of  the 
peculiar  qualifications  of  the  court  to  deal  with  the  former, 
will  agree  eventually  upon  the  doctrine  referred  to  at  the 
beginning  of  the  section,  i.  e.,  will  refer  the  whole  ques- 
tion as  to  the  construction  and  effect  of  a  foreign  law  to  the 
court,  leaving  to  the  jury  only  the  question  as  to  the  enactment 
of  the  statute  or  the  rendition  of  the  decisions.  In  practice  this 
doctrine  will  generally  relieve  the  jury  of  all  duty  in  the  prem- 
ises, since,  ordinarily  at  least,  there  will  be  no  question  of  fact 
affecting  the  enactment  of  such  statute  or  the  rendition  of  such 
decisions. 

774.  Experts  admissible  to  prove  foreign  law. — The  only  way 
of  proving  a  distinctive  foreign  law  in  the  concrete  is  by  a  wit- 
ness who  is  an  expert  {peritus  virtute  officii)  in  such  law.  ^  It 
may  be  objected  to  this  usage  that  experts  of  this  character,  se- 
lected by  the  parties,  are  often  so  selected  either  from  their 
prejudices  or  their  pliability,  and  that  the  result  sometimes  is 
that  as  many  experts  will  be  found  to  testify  on  one  side  of  a 
case,  and  with  as  equal  positiveness,  as  are  found  to  testify  on 
the  other  side.^  At  the  same  time,  it  cannot  be  concealed  that 
there  are  great  objections  to  the  adoption  of  printed  statutes 

1  See,     for     cases,     Wharton,     Ev.    Div.  133,  35  L.  J.  Prob.  N.  S.  57,  12 

S  305.    But  see  next  section.  Jiir.  N.  S.  414,  14  L.  T.  N.  S.  188,  14 

^Uyde  V.  Hyde,  L.   R.   1   Prob.   &    Week.  Rep.  517,  gives  an  illustration 
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or  decisions  of  foreign  states  as  final.  A  new  statute  may  have 
been  enacted  since  that  produced ;  the  decision  of  last  year  may 
have  been  ovemded  yesterday.  Even  text-books  are  modified, 
edition  after  edition,  and  that  which  the  edition  of  this  year 
may  assert,  the  edition  of  next  year  may  deny.*  Aside  from 
this  objection,  such  books  are  but  secondary  evidence  of  the 
facts  they  communicate.  And  the  same  objections  apply  to 
annotated  volumes  of  statutes  published  by  private  individ- 
uals. * 

774a.  Mode  of  proving  foreign  law  generally. — According  to 
the  weight  of  authority  in  the  United  States,  though  there  is 
some  conflict  upon  the  point,  it  is  not  competent  to  prove  the 
statutory  law,  i,  e.,  the  terms  of  the  statutory  law,  of  another 
atate  or  country  by  the  parol  testimony  of  witnesses.^     There 

of  erroneous  expert  testimony  of  this  this  volume  was  not  admissible  as 
class.  And  see  ante,  §  221,  where  a  proof  of  French  law  at  the  time  of 
parallel  illustration  is  noticed.  the  facts  under  consideration,  which 

3  Wharton,  Ev.  §  665.  took  place  in  1871. 

An  able  criticism  of  the  difficulties  It  was  said  by  Polger,  Ch.  J.,  in 
attending  the  practice  of  proving  for-  giving  the  opinion  of  the  court,  that 
eign  law,  by  experts  selected  by  the  even  under  the  New  York  Code  it  is 
parties,  will  be  found  in  Laurent's  necessary  to  prove  the  statute  law  of 
Droit  civil  int.  ii.  491.  a  foreign  state.     "There  must  be  pro- 

The  only  remedy,  it  is  argued,  is  duced  a  copy  authenticated  there,  or 
to  have  the  experts  in  such  cases  a  sworn  copy  {Lincoln  v.  Battelle,  6 
selected  by  the  court.  Wend.  482)  ;  and  such  proof  as  was 

*  In  Hynes  v.  McDermott,  82  N.  Y.  produced  in  our  case,  according  to 
41,  .37  Am.  Eop.  538,  a  witness  was  that  decision,  would  not  have  been 
shown  for  the  first  time  in  court  deemed  equivalent  to  a  sworn  copy 
three  volumes,  purporting  to  contain  (Ihid.,  483,  484;  Ghanoine  v.  Fow- 
the  statute  law  of  France.  They  Ur,  3  Wend.  173)." 
were  issued  with  notes  by  a  private       ,„,.  „,.„     ,„,„.     „ 

author,  and  had  no  official  authenti-  ^Rolvnson  v.  CUford,  2  Wash.  C. 
cation.  The  witness  testified  that  C.  1,  Fed.  Gas.  No.  11,948;  UcNeill 
he  had  been  a  practising  lawyer  in  v.  Arnold,  17  Ark.  154;  Hoes  v.  Van 
France  from  1837  until  1862,  and  left  ^j^<  go  111.  202:  McDeed  v.  Mo- 
that  country  m  1863;  that  the  vol-  jf     ' 

uraes   (two  dated  in  1859  and  one  in  ■0««»'  o7  111.  545;  Lme  v.  MacJe,  14 
1877)    constituted  a  printed  copy  of  Ind.  330;   Zimmerman  v.  Helser,  32 
the  statutes  of  France   as  they  ex-   Md.  274;  People  v.  Lambert,  5  Mich, 
isted  when  he  practised  there;  that  349     ^^    ^^     ^^^ 
they  were  commonly  received  in  the  ' 

judicial  tribunals  of  France  as  evi-  ^V^^'  H  Mich.  181;  Johnson  v. 
dence  of  the  existing  laws  thereof:  Hesser,  61  Neb.  631,  85  N.  W.  894; 
that  he  had  no  doubt  they  were  an  Charlotte  v.  Chouteau,  25  Mo.  465; 
exact   copy   of  the   French   statutes,    r,-  /i?     7  n    t  1,        00  c    o 

but  that  he  had  not  looked  into  the  ^*^^"™2'  ^-   C'««^*=so»,  1  Johns.  385,  3 
books  save  at  the  title-page.     It  was   -^ra-  l^^e.  336. 
ruled  by  the  court  of  appeals  that       The  rule  is  otherwise  in  England, 
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is,  perhaps,  an  exception  to  this  principle  when  the  rule  of  the 
foreign  law  upon  the  point  in  question  must  be  derived  by 

however,  and  there  the  proper  mode  JJ.,  concurred  in  this  decision.  Pat- 
of  proving  a  foreign  statute  seems  teson,  J.,  dissented  upon  the  ground 
to  be  by  the  testimony  of  qualified  that  it  was  »  question  as  to  the  eon- 
witnesses,  the  copy  of  the  statute  tents  of  a  particular  document,  and 
or  a,  book  containing  the  statute  that  the  contents  thereof  ought  not 
being  admissible  only  in  connection  to  be  received  from  the  mouth  of  a 
with  and  as  a  part  of  the  testimony  witness,  unless  some  reason  is 
of  such  witnesses.  given  for  the  nonproduction  of  that 

In  Sussex  Peerage  Case,  11  Clark  document  or  an  authenticated  copy 
&.  ¥.  85,  8  Jur.  793,  it  was  held  not  of  it.  He  said  in  this  connection: 
only  that  the  proper  mode  of  prov-  "I  quite  agree  that  a  witness  con- 
ing a  law  of  Rome  on  the  subject  versant  with  the  law  of  a  foreign 
of  marriage  was  by  the  testimony  of  country  may  be  asked  what,  in  his 
a  witness  learned  in  that  law,  but  opinion,  the  law  of  that  country  is. 
also  that  it  could  not  be  proved  by  But  I  cannot  help  thinking  that,  as 
showing  to  the  house  the  book  of  soon  as  it  appears  that  he  is  going 
the  law,  though  the  witness  might  to  speak  of  a  written  law,  his  mouth 
refer  to  it  for  the  purpose  of  re-  is  closed.  By  the  written  law  I  do 
freshing  his  recollection.  It  is  not  not  now  mean  what  may  be  found 
dear  from  the  report  of  the  case  in  a  text  writer,  or  in  the  judgment 
whether  the  law  on  the  subject  was  of  a  court  in  any  particular  case, 
embraced  in  any  act  or  decree,  but  but  that  which  I  understand  to  be 
the  opinions  of  the  law  lords  go  to  the  referred  to  in  the  present  case — a 
extent  of  holding  that  even  in  such  decree  of  the  supreme  power  of  the 
a,  ease  the  testimony  of  the  expert  is  state  creating  a  law  in  the  first  in- 
the   proper   mode    of    proof.      Lord  stance." 

Campbell,  however,  took  the  contrary  Some  of  the  arguments  in  the  pre- 
view, saying  that  the  most  authori-  vailing  opinions  seem  to  be  addressed 
tative  form  of  getting  at  the  foreign  to  a  case  in  which  the  particular 
law  is  to  have  the  book  which  lays  written  law  is  but  a  part  or  item  of 
down  the  law.  the  entire  body  of  the  law  upon  the 

In  Baron  De  Bode's  Case,  8  Q.  B.  subject    in   question.      The    decision, 

208,  it  was  held  by  the  majority  of  however,   goes  to  the   extent  of  ad- 

the  court  of  Queen's  bench  that  it  mitting   parol    evidence,    even    when 

was  competent  for  a  French  lawyer  the  law  on  the  subject  is  embodied 

practising  in  Alsace  to  testify  that  in  a  particular  act  or  decree.     Tlius, 

the  Federal  law  had  de  facto  been  Lord  Denman  said:     "The    form    of 

put   an   end   to    in   Alsace    "by   the  the  question  is,  I  think,  immaterial; 

torrent  of   the   French   Revolution,''  in  effect,  the  witnesses  ask  to  speak 

and  that  there  was  a  decree  of  the  to  the  decree."     He  refers  the  deci- 

French   National    Assembly   to   that  sion    to   the   general    rule    that   the 

effect  of  August  4,  1789.     Lord  Den-  opinions  of  persons  of  science  must 

man,  Ch.  J.,  Williams  and  Coleridge,  be  received  as  to  the  facts  of  their 
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inference  or  analogy  from  a  number  of  more  or  less  unrelated 
statutes,  or  in  part  from  statutes  and  in  part  from  the  practice 


Bcienee,  and  says  that  that  rule  ap- 
plies to  evidence  of  legal  men,  and 
is  not  confined  to  unwritten  law,  but 
extends  also  to  the  written  laws 
which  such  men  are  bound  to  know. 

The  certificate  of  the  Hanovarian 
ambassador  to  England,  under  seal 
of  the  legation,  to  the  effect  that  a 
will  made  and  executed  in  accord- 
ance with  the  law  of  England  isv  a 
valid  will  by  the  law  of  Hanover,  is 
sufficient  evidence  of  the  Hanovarian 
law.  Elingemann's  Goods,  32  L.  J. 
Prob.  N.  S.  16,  11  Week.  Rep.  218, 
3  Swabey  &  T.  18. 

Foreign  law  is  a  matter  of  fact 
to  be  decided  on  evidence,  and  the 
proper  evidence  is  that  of  experts; 
that  is  to  say,  of  advocates  practis- 
ing in  the  courts  of  the  country 
whose  law  our  courts  desire  to  as- 
certain; but  if,  in  their  evidence, 
they  refer  to  passages  in  the  Code 
of  the  foreign  law  the  court  is  at 
liberty  to  look  at  those  passages  and 
consider  what  is  their  proper  mean- 
ing. Concha  v.  Murrieta,  L.  R.  40 
Ch.  Div.  543,  60  L.  T.  N.  S.  798. 

Barrows  v.  Downs,  9  R.  I.  446,  11 
Am.  Rep.  283,  relying  upon  the  Eng- 
lish decisions,  holds  that  an  expert 
may  state  the  written  law  of  a  for- 
eign country  without  producing  it, 
or  may  produce  a  copy  of  the  stat- 
utes or  Code  of  the  foreign  country, 
and  refer  to  the  same  for  the  pur- 
pose of  refreshing  his  recollection  as 
to  the  law.  It  was  said  in  this  case, 
however,  and  perhaps  this  is  to  be 
taken  as  a  limitation  of  the  decision, 
that  the  question  before  the  court 
was  not  as  to  the  existence  of  a 
particular  statute,  but  to  ascertain 


the  exact  state  of  the  law  at  a  par- 
ticular date,  including  its  construc- 
tion and  effect.  The  law  of  the 
foreign  country  was,  however,  writ- 
ten, and  there  was  no  common  law. 
So,  in  Title  Guaranty  d  T.  Co.  v. 
Trenton  Potteries  Co.  56  N.  J.  Eq. 
441,  38  Atl.  422,  the  court  said  that 
in  conformity  with  the  general  rule 
which  admits  in  evidence  the  opin- 
ions of  skilled  witnesses  on  all  sub- 
jects of  science,  the  existence  and 
meaning  of  the  laws,  written  as  well 
as  unwritten,  of  another  state,  may 
be  proved  by  calling  professional  per- 
sons to  give  their  opinions  on  the 
subject.  In  this  case  it  was  held 
that  it  was  competent  to  show  by 
the  testimony  of  a  New  York  lawyer 
the  abrogation  by  statute  in  that 
state  of  the  common-law  rule  under 
which  a  defendant  in  an  action  for 
breach  of  a  written  contract  could 
not  show  that,  by  mistake  of  the 
parties,  the  writing  did  not  set  forth 
the  real  agreement  between  them. 
It  was  argued  that  the  statute 
should  have  been  proved  by  the  pro- 
duction of  a  duly  authenticated  copy 
thereof.  The  court,  however,  said 
that,  while  it  is  true  that,  in  the 
absence  of  proof  to  the  contrary,  the 
courts  of  New  Jersey  will  presume 
that  the  common  law  prevails  in  a 
sister  state,  it  could  not  agree  to  the 
proposition  that  the  only  method  of 
rebutting  the  presumption  is  the 
production  of  a.  copy  of  the  statute 
which  abrogates  the  common-law 
rule.  The  court  further  quoted  with 
approval  from  the  opinions  in  Nel- 
son v.  Bridport,  8  Beav.  535,  10  Jur. 
871,  and  De  Bode's  Case,  8  Q.  B.  265. 
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in  the  foreign  jurisdiction.^  And  it  seems  that  it  is  generally 
incumbent  upon  a  party  who  objects  to  parol  proof  of  the  for- 
eign law  to  show  that  that  law  is  written,*  though  it  appears 
to  be  otherwise  in  case  of  subjects  like  the  rate  of  interest, 
that  are  known  to  be  generally  governed  by  statute.*  And  in 
some  states  it  is,  by  local  statute,  left  to  the  discretion  of  the 
court  to  admit  parol  evidence  of  the  written  law  of  a  foreign 
country  or  to  require  it  to  be  proved  by  a  copy.®  'Sot  does 
the  general  rule  which  excludes  parol  testimony  to  prove  the 
terms  of  a  written  statute  exclude  such  testimony  for  the  pur- 
pose of  showing  the  construction  which  the  statute  has  received 

Bush  V.  Oarner,  73  Ala.  162,  said  ische  Anilin  t£  Soda  Fabrik  v.  A. 
that  according  to  some  authorities  a,  KUpstein  <&  Go.  125  Fed.  543. 
foreign  statute  may  be  proved  by  ^Charlotte  v.  Chouteau,  25  Mo. 
expert  witnesses;  but  the  point  was  465;  Re  Roberts,  8  Paige,  446; 
not  decided  in  this  case,  though  the  Dougherty  v.  Snyder,  15  Serg.  &  R. 
court  said  that  it  was  clear  that  the  84,  16  Am.  Dec.  520. 
exposition  or  interpretation  of  the  So,  if  foreign  laws  and  regulations 
statute  could  be  so  proved.  respecting    trade    be    not    proved    to 

2  The  oral  testimony  of  witnesses  have  been  in  writing  as  published 
learned  in  the  peculiar  system  of  edicts,  they  may  be  proved  by  parol, 
law  to  be  proved  is  competent  as  Livingston  v.  Maryland  Ins.  Co.  6 
showing  what  the  real  rule  is,  as  the  Cranch,  274,  3  L.  ed.  222. 
result,  not  of  one  particular  statute  *  Thus,  parol  evidence  is  not  ad- 
or  decision,  but  of  the  whole  course  missible  as  to  the  rate  of  interest  in 
of  exposition,  interpretation,  and  ad-  another  state.  Talbot  v.  Peeples,  6 
judication.  Genet  v.  Delawa/re  £  H.  J.  J.  Marsh.  200;  Tryon  v.  Rankin, 
Canal  Co.  13  Misc.  409,  35  N.  Y.  9  Tex.  595;  Martin  v.  Payne,  11  Tex. 
Supp.   147.     In   this   case  the   testi-   292. 

mony  of  judges  of  the  Pennsylvania  So,  the  court  in  Union  Cent.  L. 
supreme  court  was  admitted  as  to  Ins.  Co.  v.  Caldwell,  68  Ark.  505, 
the  requisites  of  a  conveyance  in  58  S.  W.  355,  said  that  after  it  is 
form  of  coal  as  a  parcel  of  land.         proved    that    there    is    no    statutory 

The  testimony  of  German  lawyers  law  in  another  state  on  the  subject 
duly  qualified  as  experts  that  certain  of  computing  interest  on  premium 
acts,  documents,  and  records  intro-  loans,  parol  evidence  is  admissible  as 
duced  in  evidence  were  competent  to  the  unwritten  law  of  the  state  on 
under  the  German  law  to  constitute   the  subject. 

a  corporation,  is  prima  facie  evi-  e  See  Pierce  v.  Indseth,  106  U.  S. 
denee  of  incorporation,  and,  in  the  546,  27  L.  ed.  254,  1  Sup.  Ct.  Rep. 
absence  of  evidence  to  the  contrary,  418;  Heberd  v.  Myers,  5  Ind.  94  ■ 
must  be  taken  as  conclusive.     Bad-   Vine  v.  Mack,  14  Ind.  330. 
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in  the  foreign  jurisdiction.*  It  seems,  however,  that  such 
testimony  must  be  addressed  to  the  judicial,  or,  perhaps,  the 
practical  construction  of  the  statutes,  and  the  witness's  own 
opinion  as  to  its  proper  construction  is  not  competent.'' 

^Bush    V.    Gamer,   73    Ala.     162;  to  what  would  be  held  by  the  courts 

Chattcmooga  B.  &  C.  B.  Co.  v.  Jack-  of  the  other  state. 

son,  86  Ga.  676,  13  S.  E.  109;  Canale  Where  the  evidence  of  foreign  law 

V.  People,  177  111.  219,  52  N.  E.  310;  consists     entirely   of   written    docu- 

ConsoUdated  Real  Estate  &  Fire  Ins.  ment,    statute,   or     judicial   opinion, 

Co.  V.  Cashow,  41  Md.  59;  Jenne  v.  the  question  of  its  construction  and 

Harrisville,  63  N.  H.  405.     But  see  effect   is    for   the    court   alone,   and 

contra.  Walker  v.  Forles,  31  Ala.  9;  testimony   by   a   lawyer   of   another 

Eoes   V.    Van   Alstyne,   20   111.    202;  state  or  country  as  to  what,  in  the 

Chicago  d  N.  W.  R.  Go.  v.  Tuite,  44  opinion  of  lawyers  there,  should  be 

111.   App.   535;    Greason   v.    Davis,   9  the  construction  of  a  statute  of  that 

Iowa,  219;  Patterson  v.  Kennedy,  122  state   or   country   is   not   admissible 

Mich.  343,  81  N.  W.  91 ;  Kennard  v.  where  the  language  of  the  statute  is 

Kennard,  63  N.  H.  303;  Bollinger  v.  plain,   and   there   is   no   decision  by 

Gallagher,   163  Pa.  245,  43  Am.   St.  the  courts  of  that  state  or  country 

Rep.  791,  29  Atl.  751 ;  Sierra  Madre  upon  the  point  in  controversy.    Mol- 

Constr.  Co.  Y.  Brick  (Tex.  Civ.  App.)  son's   Bank   v.   Boardinan,   47    Hun, 

55  S.  W.  521;  Barker  v.  Brown,   17  135;    Geoghegan  v.  Atlas   8.  8.   Co. 

Ky.  L.  Rep.  1172,  33  S.  W.  833.  16   Daly,   229,    10   N.    Y.   Supp.   121; 

'When  a  statute  of  another  state  Hennessey  v.  Parrelly,  13  Daly.  468. 

is  before  the   court,   in   the  absence  When  the  terms  of  a  foreign  stat- 

oi  an  interpretation  by  the  courts  of  ute  have  been  proved  by  the  produc- 

the   proper   state    the    judge    must  tion   of  a,  copy   of  the   statute,  the 

make   his   own,   and  the   opinion   of  testimony  of  persons  learned  in  the 

a  witness  as  to  its  proper  construe-  law  is  admissible  to  prove  the  eon- 

tion  is  not  admissible.     Bollinger  v.  struction  which   should  be  given  to 

Gallagher,   170  Pa.   84,   32  Atl.   569.  that   statute, — especially   where    the 

In  this  case  an  offer  to  prove  by  a  decisions   of  the   foreign  courts   are 

witness  that,  according  to  the  laws  not  accompanied  by  opinions.    Mexi- 

of  another  state,  a  certain  transac-  can  Nat.  B.  Co.  v.  Slater,  53  C.  C.  A. 

tion  by  a  husband  and  wife  is  void  239,  115  Fed.  593. 

as   against  the   husband's   creditors,  The  construction  given  to  n,  stat- 

was  held  to  have  been  properly  re-  ute   of   another   state  by   usage,   as 

fused,   because   it  was  not   an   offer  well  as  by  judicial  decisions  in  that 

to  prove  the  law  of  the  other  state  state,  is  a  part  of  its  unwritten  law, 

as  held  by  the  courts,  but  an  offer  to  and,   as   such,    may    be    proved    by 

show  by  the  witness  what,  upon  the  parol  testimony.     Dyer  v.  Smith,  12 

facts    assumed   in   the    hypothetical  Conn.  384. 

question,  his  own  conclusion  was  as  It  was  held  in  Chattanooga,  R.  <t 
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The  reports  of  the  courts  of  the  foreign  jurisdiction  are  also 
admissible  to  prove  the  construction  of  the  foreign  statute.* 

Formerly,  the  only  mode  of  proving  the  common  or  un- 
written law  of  another  state  or  country  was  by  the  testimony 
of  qualified  witnesses;®  and  such  testimony  is  still  admissible 
for  the  purpose/**  but,  as  subsequently^^  shown,  the  reports 
of  the  decisions  of  the  courts  of  other  jurisdictions  are  now 
very  generally  admitted  to  prove  the  unwritten  or  common  law. 

775.  Practical  knowledge  sufficient  for  this  purpose. — At  one 
time  in  England  it  was  held  not  necessary  that  an  expert  should 

G.  R.  Go.  V.  Jackson,  86  Ga.  676,  13  In  Territt  v.  Woodruff,  19  Vt.  182, 
S.  E.  109,  that,  while  the  court  the  court  said  that  the  question 
might  have  resorted  only  to  the  whether  the  reported  decisions  of  the 
statutes  of  Tennessee  and  the  de-  courts  of  another  state  may  be  in- 
cisions of  its  supreme  court,  it  was  troduced  as  proof  of  its  vmwritten 
not  error  to  receive  in  addition  to  laws,  or  as  evidence  of  the  construe- 
those  statutes  and  decisions  the  tes-  tion  of  local  statutes,  had  not  been 
timony  of  skilled  attorneys  who  prac-  determined. 

tise  in  the  courts  of  that  state  to       lofjnton  Gent.  L.  Ins.  Go.  v.  Gold- 

aid  in  arriving  at  a  proper  conclu-  well,    68   Ark.   505,   58   S.   W.    356; 

sion  as  to  what  was  the  law  of  that  ilerritt  v.   Merritt,  20  111.  65;    Mc- 

atatc,  and  especially  as  to  the  prac-  Deed  v.   McDeed,   67   111.   545;    MU- 

tice  of  the  courts  thereof  in  regard  waukee  <J  St.  P.  B.  Go.  v.  Smith,  74 

to  appeals  and  their  dismissal.  111.  197;  Tyler  v.  Trabue,  8  B.  Mon. 

»People  V.  McQuaid,  85  Mich.  123,  306;    Taylor  v.  Swett,  3  La.  33,  22 

48  N.  W.  161;  Bollinger  v.  Gallagher,  Am.  Dec  156;  Wilson  v.  Carson,  12 

163   Pa.  245,  43  Am.   St.  Hep.   791,  Md.  64;  Jackson  v.  Jackson,  82  Md. 

2!l  Atl.  751.  17,   34   L.   R.   A.   773,   33   Atl.   317; 

But  the  existence  of  a  statute  of  Penobscot  d  K.  R.   Go.  v.  Bartlett, 

another   state  cannot  be  proved  by  12   Gray,   244,     71     Am.    Dec.    753; 

producing  the  opinion  of  the  supreme  Howry  v.  Chase,  100  Mass.  79 ;  Bar- 

court   of   that    state    construing    it.  her  v.   Hildebrand,   42  Neb.   400,   60 

Seiders  v.  Merchants  Life  Asso.  93  N.    W.    594;    Kenny   v.    Clarlcson,    1 

Tex.   194,   54  S.   W.   753;     Bush    v.  Johns.  385,  3  Am.  Dee.  336;   Tempi* 

Garner,  73  Ala.  162.  v.  Pasquotanok  County,  111  N.  C.  36, 

^Pierce  v.  Indseth,  106  U.  S.  646,  15  S.  E.  886;  Bollinger  v.  Gallagher, 

27  L.  ed.  254,  1   Sup.  Ct.  Rep.  418;  170  Pa.  84,  32  Atl.  569;   PaJmer  t. 

Mcliieill    V.    Arnold,    17    Ark.    154;  Hudson    River    State    Hospital,    10 

Gardner  v.  Levns,  7  Gill,  378;  Wood-  Kan.  App.  98,  61  Pac.  506. 
bridge  T.  Austin,  2  Tyler   (Vt.)   364,       itPost,  §  778,  note  6. 
4  Am.  Dec.  740. 
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be  a  practising  lawyer;  and  a  London  hotel  keeper,  who  had 
formerly  been  a  stockbroker  in  Belgium,  was  admitted  to  prove 
the  law  of  Belgium  on  the  subject  of  presentment  of  a  promis- 
sory note,  made  in  that  country,  payable  at  a  particular  place. ' 
So,  a  Jewess  has  been  permitted  to  give  parol  evidence  that  her 
own  divorce  in  a  foreign  country  was  in  conformity  with  the 
laws  of  her  church  as  sanctioned  in  that  country.^  In  1875, 
however,  when  in  the  court  of  probate  and  divorce,  the  object 
being  to  prove  the  Italian  law  of  succession,  an  affidavit  of  a 
''certified  special  pleader,"  who  stated  that  he  was  "familiar 
with  Italian  law,"  was  produced,  the  court  rejected  an  applica- 
tion for  administration  with  the  will  annexed  based  on  this  af- 
fidavit, and  held  that  "the  law  of  a  foreign  country  cannot  be 
proved  even  by  a  juris  consvlt,  if  his  knowledge  of  it  be  derived 
solely  from  his  having  studied  at  a  university."^  And  it  was 
afterwards  held  in  the  same  court  that  an  English  barrister, 
not  practising  in  Canada,  but  residing  in  London,  and  there 
practising  in  Canadian  appeals  before  the  privy  council,  is 
not  admissible  as  an  expert  to  testify  to  the  validity,  according 
to  Canadian  law,  of  a  marriage  solemnized  in  Canada.*  In 
the  United  States,  however,  a  more  liberal  practice  obtains.  A 
layman  has  been  permitted  to  prove  Chinese  commercial  law;® 

1  Fonder   Donclct   v.    Thellusson,   8  ^Cartusright    v.     Cartwright,     26 

C.  B.  812,  19  L.  J.  C.  P.  N.  S.  12.  Week.  Rep.  684. 

^Ganer  v.  Lanesborough,  Peake,  N". 

P.  Add.  Cas.  18,  3  Revised  Rep.  647,  An  attorney  who  is  not  acquainted 

explained,   however,   by   Lord   Lynd-  .jvith    the    laws    of   the    republic   of 

^TKi!".^^  ^-f ''  *f^-  -r*;  w-th  Mexico  or  the  state  of  Sonora,  but 

only  that  a  witness  familiar  with  a  .,...,,.  ^          . 

foreign  custom  could  prove  such  cus-  has  been  a  student  of  the  history  of 

torn.  law  and  government,   and   from  his 

sBonelU's    Goods,    L.    R.    1    Prob.  studies  knows  in  a  general  way  the 

Div.  69,  45  L.  J.  Prob.  N.  S.  42,  34  L.  ,   .      ,             +,       •  •,  ,            +,,„ 

T.  N.  S.  32,  24  Week.  Rep.  255,  Fol-  eo"nt"es  having  the  civil  law  or  the 

lowing  Bristow  v.  Sequeville,  5  Exch.  Justinian  Code  as  the  basis  of  their 

275,  3  Car.  &  K.  64,  19  L.  J.  Exch.  N.  jurisprudence,    and   that    Mexico   is 

S.  289,   14   Jur.   674.     See  also  Dal-  ^^^   ^f   t,jese,    is    not   competent  to 

Z7%''s:Z:f%!eS'o'i:rn  testify  as  to  the  law  of  Mexico  upon 
Clark  &  F.  85,  114-117,  8  Jur.  793;  a  specific  point.  Banco  De  Sonora 
De  Boie's  Oose,  8  Q.  B.  208,  250-267 ;  v.  Bankers'  Mut.  Casualty  Go. 
Jselson  V.  Bridport,  8  Beav  527  10  ^j^^^.,^,  gg  jj  ^_  232.  But  see  Mc- 
-lur.  871;  Re  Perth,  2  H.  L.  Cas.  865,  ,,  ,  '  ,,.,  ,  „  „,  n  i  i^o 
S73;  Di  Sora  v.  Phillips,  33  L.  J.  Ch.  ^' «<'<'''"•  ^'-  Mxtchell,  61  Cal.  148. 
N.  S.  129,  10  H.  L.  Cas.  624,  quoted 

in    The    Stearine     Eaarsen    Fabrich       sWil codes  v.  Phillips.  1  Wall.  Jr. 
G07^da   Co.   v.    Heintzmann,  17  C.  B.   47,  Fed.  Cas.  No.  17,639. 
N.  S.  60,  Overruling  Reg.  v.  Dent,  1 
Car.  &  K.  97. 
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and  officiating  clergymen  the  law  of  marriage  under  which 
they  officiated.®  So  far  as  concerns  the  canon  law,  this  would 
not  be  disputed  in  England,  where  it  has  been  held  that  a 
Koman  Catholic  bishop,  holding  the  office  of  coadjutor  to  a 
vicar-apostolic  in  England,  is,  by  virtue  of  his  office,  a  person 
so  skilled  in  the  Roman  Catholic  law  of  marriage  as  to  be  an 
expert  capable  of  proving  that  law.'' 

The  expert  may  produce  standard  works  in  his  specialty  to 
sustain  his  views,  and  may  be  cross-examined  as  to  such  and 
other  pertinent  works.* 


sState  V.  Abbey,  29  Vt.  60,  67  Am. 
Dec.  754;  Americcm  Life  Ins.  &  T.  Co. 
V.  Rosenagle,  77  Pa.  507 ;  Bird  v.  Com. 
21  Gratt.  800. 

In  State  v.  Behrman,  114  N.  C. 
797,  25  L.  R.  A.  449,  19  S.  E.  220, 
the  prosecuting  witness  in  a  prose- 
cution for  fornication  and  adultery 
was  held  competent  to  testify  as  to 
the  law  of  marriage  among  the  Jews 
in  Russia,  upon  her  statement  that 
she  was  familiar  with  that  law. 
The  court  said  that  under  the  North 
Carolina  statute  providing  that  "the 
unwritten  or  common  law  of  another 
state,  or  of  a  territory,  or  of  a  for- 
eign country,  may  be  proved  as  a, 
fact  by  parol  evidence,"  all  who 
claim  to  know  the  provisions  of  the 
foreign  law  are  competent  to  testify 
as  to  the  same.  Wottrioh  v.  Free- 
man, 71  N.  Y.  601,  is  to  the  same 
effect.  But  see  contra.  Beg.  v.  Povey, 
14  Eng.  L.  &  Eq.  549,  Dears.  C.  C. 
32,  22  L.  J.  Mag.  Cas.  N.  S.  19,  17 
Jur.  120,  6  Cox,  C.  C.  83,  1  Week. 
Rep.  40. 

A  witness,  to  be  competent  to 
prove  the  unwritten  law  of  another 
country,  must  be  an  expert.  In  most 
cases  he  must  be  a  lawyer;  though 
in  some  instances  a  public  ofScer  or 
ecclesiastic  has  been  received  to 
prove  the  law  in  his  special  depart- 


ment.      People  V.  Lambert,  5  Mich. 
349,  72  Am.  Dec.  49. 

A  decision  of  the  trial  court  that 
an  American  attorney  was  sufficiently 
familiar  with  the  law  of  a,  foreign 
country  to  enable  him  to  testify 
what  it  was  will  not  be  reviewed 
unless  clearly  unsupported  by  the 
evidence.  Barber  v.  International 
Go.  73  Conn.  587,  48  Atl.  758. 

7S«.ssea!  Peerage  Case,  11  Clark  & 
F.  85,  8  Jur.  793. 

s  Wharton,  Ev.  §  438;  Barrows  v. 
Doims,  9  R.  I.  447,  11  Am.  Rep.  283. 
In  the  latter  case  will  be  found  an 
elaborate  exposition  of  the  law  by 
Judge  Potter,  from  which  the  follow- 
ing passage  is  extracted: 

"The  courts  have  been  for  some 
time  relaxing  the  rigor  of  the  ancient 
rules  in  relation  to  the  proof  of  for- 
eign statues. 

"In  Ennis  v.  Smith,  14  How.  400, 
17  L.  ed.  472,  a  copy  of  foreign  stat- 
utes, received  through  the  agency  of 
the  Vattemaire  system  of  exchange, 
was  admitted. 

"In  Jones  v.  Maffet,  5  Serg.  &  R. 
523,  a  copy  of  Irish  statutes,  sworn 
to  by  a  barrister  as  having  been  re- 
ceived from  the  King's  printer,  was 
received. 

"The  United  States  Supreme 
Court,  in  Talbot  v.  Seeman,  1 
Cranch,  19,  2  L.  ed.  21,  lays  down  the 
rule  that  the  laws  of  a  foreign  coun- 
try, designed  for  the  direction  of  its 
own  affairs,  are  not  to  be  noticed, 
unless  proved  as  facts;  and  in  that 
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776.  Judicial  constructions  extraterritorially  respected. — The 

construction  by  the  courts  of  a  state  of  its  own  statutes  will 


case  they  admitted  an  edict  of 
France,  which  had  been  promulgated 
by  the  United  States  government. 
And  in  Church  v.  Eubhart,  2  Cranch, 
187,  2  L.  ed.  249,  they  say  that  the 
sanction  of  an  oath  is  required,  un- 
less verified  by  some  other  high  au- 
thority entitled  to  equal  respect 
with  an  oath. 

"In  that  case  a  Portuguese  law  and 
its  translation  were  certified  by  the 
United  States  consul  at  Lisbon.  He 
did  not  testify  to  them  on  oath.  The 
court  says  that  'they  are  not  verified 
by  an  oath,'  and  that  it  was  not  a 
consular  function  to  certify  to  laws; 
and  imply  strongly  that  if  there  had 
been  testimony  on  oath  it  would 
have  been  admitted.  'It  is  impossi- 
ble,' says  Marshall,  Ch.  J.,  'to  sup- 
pose that  this  copy  might  not  have 
been  authenticated  by  the  oath  of  the 
consul,  as  well  as  by  his  certificate.' 
That  this  was  the  ground  of  that  de- 
cision is  stated  in  the  opinion  of  the 
Supreme  Court,  in  Ennis  v.  Smith, 
14  How.  427,  14  L.  ed.  484,  where  the 
court  says  the  copies  would  have 
been  admitted  in  that  case  if  they 
had  been  sworn  to. 

"And  in  Ennis  v.  Smith,  14  How. 
400,  626,  14  L.  ed.  472,  484,  the  court 
holds  that  foreign  written  laws  may 
be  'verified  by  an  oath  or  proved  by 
exemplification,  etc.  .  .  .  But 
such  modes  of  proof  as  have  been 
mentioned  are  not  to  be  considered 
as  exclusive  of  others,  especially  as 
codes  of  law  and  accepted  histories 
of  the  laws  of  a  country.'  And  they 
say  'that  a  foreign  written  law  may 
be  received  when  it  is  foimd  in  a 
statute  book,  with  proof  that  the 
book  has  been  officially  promulgated 
by  the  government  which  made  the 
law.'  14  How.  429,  14  L.  ed.  485.  In 
Packard  v.  Eill,  2  Wend.  411  [7  Cow. 
434],  the  court  rejected  a  copy  of  a 
statute  establishing  the  court  of  con- 
sulado  in  Havana,  produced  by  a 
witness  who  had  purchased  it  in  Ha- 
vana, and  who  testified  that  he  had 
practised  in  that  court,  and  that  the 
court  was  governed  by  this  law.  A 
'book  purchased  in  a  book-store,  pur- 


porting to  contain  the  laws  of  a 
state,  unless  published  by  authority, 
would  not  be  admitted  anywhere,' 
etc. 

"In  the  case  of  Gha/noine  v.  Fow- 
ler, 3  Wend.  173,  the  edition  of  laws 
rejected  did  not  purport  to  be  an  offi- 
cial edition. 

"In  the  case  of  Reg.  v.  Dent,  1  Car. 
&  K.  97,  a  witness,  not  of  the  le 
gal  profession,  was  admitted  to  provt 
the  fact  as  to  law.  But  this  decision 
is  decidedly  condemned.  See  The 
Sussex  Peerage  Case,  11  Clark  &  P. 
124,  134,  8  Jur.  793;  and  see  Vander 
Donckt  V.  Thellusson,  8  C.  B.  824,  19 
L.  J.  C.  P.  N.  S.  12. 

"In  the  case  of  La^con  v.  Biggins. 
3  Starkie,  178,  25  Revised  Rep.  779, 
Abbot,  Ch.  J.  (Lord  Tenterden),  ad- 
mitted a  copy  of  the  French  Code, 
produced  by  the  French  consul,  and 
sworn  to  by  him  as  the  one  used  and 
acted  on  by  him,  and  purporting  to 
be  printed  at  the  royal  French  print- 
ing-office, where  the  laws  were  print- 
ed by  authority.  The  decisions  seem 
to  have  very  much  conflicted;  some- 
times (as,  generally  in  New  York) 
the  written  law  being  rejected,  un- 
less proved  by  exemplification.  And 
see  Richardson  v.  Anderson,  in  note 
to  1  Campb.  64.  See  also  the  new 
English  statute,  15  &  16  Vict.  chap. 
96,  §  7. 

"Chancellor  Kent,  in  Brush  v. 
Wilkins,  4  Johns.  Ch.  506,  admitted 
the  law  of  Demerara,  as  to  succes- 
sion and  wills,  to  be  proved  by  a  wit- 
ness. The  report  does  not,  indeed, 
say  that  it  was  statute  law. 

"The  decisions  of  a  later  date, 
however,  have  evidently  tended  to  al- 
low the  statute  laws  of  a  foreign 
state  to  be  verified,  or  the  effect  and 
construction  of  such  law  to  be 
proved,  by  the  oath  of  a  witness." 

The  Sussex  Peerage  Case,  11  Clark 
&  F.  85,  8  Jur.  793,  is  then  cited  as 
sustaining  the  point  of  the  text;  and 
also  DeBode's  Case,  8  Q.  B.  208;  Nel- 
son V.  Bridport,  8  Eeav.  527,  10  Jur. 
871;  Re  Roberts,  8  Paige,  446;  and 
Tander  Donckt  v.  Thellusson,  8  C.  B. 
812,  19  L.  J.  C.  P.  N.  S.  12. 
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be  accepted  as  authoritative  by, other  states.^  And  the  reports 
of  adjudged  cases  in  another  state  are  always  worthy  of  consid- 
eration in  interstate  practice  as  indicating  the  law  of  such 
state,"  and  may  be  received  on  an  argument  before  a  court  as 
exhibiting  such  law.'^  Even  the  construction  given  in  one 
state  to  an  agreement  of  arbitration  entered  into  in  such  state 
will  be  regarded  as  authoritative  in  other  states.* 

777.  Foreign  statutes  may  be  proved  by  exemplifications. — 
The  usual  mode  of  authenticating  foreign  statutes  is  "by  an 
oath,  or  by  an  exemplification  of  a  copy  under  the  great  seal  of 


iElmendorf  v.  Taylor,  10  Wheat. 
159,  6  L.  ed.  292;  Blanchard  v.  Rus- 
sell, 13  Mass.  1,  7  Am.  Dec.  106; 
Botanico-Medical  College  v.  Atchin- 
non,  41  Miss.  188;  Saul  v.  His  Cred- 
itors, 5  Mart.  N.  S.  587,  16  Am.  Dec. 
212,  ante,  §  430;  Bloodgood  v. 
Grasey,  31  Ala.  575;  Hackett  v.  Pot- 
ter, 135  Mass.  349;  Crii,m  v.  Bliss,  47 
Comi.  599;  Hunt  v.  Hunt,  72  N.  Y. 
217,  28  Am.  Rep.  129;  Leonardo.  Co- 
lumbia Steam,  Wav.  Go.  84  N.  Y.  48, 
38  Am.  Rep.  481 ;  Watson  v.  Lane,  52 
K.  J.  L.  550,  10  L.  R.  A.  784,  20  Atl. 
894;  Rosenhaum  v.  United  States 
Credit  System  Co.  64  N.  J.  L.  34,  44 
Atl.  966;  Niagara  County  Bank  v. 
Baker,  15  Ohio  St.  68;  Seiders  v. 
Merchants  Life  Asso.  93  Tex.  194,  54 
3.  W.  753;  Elliott  Nat.  Bank  v. 
Western  &  A.  R.  Go.  2  Lea,  676. 

And  this  is  true  even  though  the 
court  of  the  forum  would  place  a 
different  construction  upon  similar 
language  used  in  a  local  statute. 
Van  Matre  v.  Sankey,  148  III.  536, 
23  L.  R.  A.  665,  36  N.  E.  628. 

See  also  Powell  v.  De  Blane,  23 
Tex.  66. 

The  construction  placed  upon  the 
statute  of  a  state  by  the  courts 
thereof  is,  as  a  general  rule,  con- 
trolling, and  will  be  followed  by  the 
courts  of  New  York.  It  seems,  how- 
ever, that  where  a  statute  has  been 
construed  by  the  courts  of  the  state 
in  which  it  was  enacted,  and  obliga- 
tions have  been  entered  into  on  the 


faith  of  such  decisions,  a  subsequent 
decision  giving  it  a  different  con- 
struction will  not  control  as  to  such 
prior  transactions.  Jessup  v.  Car- 
negie, 80  N.  Y.  441,  36  Am.  Rep.  643. 

But  the  construction  of  a  statute 
by  the  lower  court  of  the  state  of 
its  enactment  is  not  binding  on  the 
courts  of  another  state.  Schmalts  v. 
York  Mfg.  Co.  204  Pa.  1,  59  L.  R.  A. 
907,  93  Am.  St.  Rep.  782,  53  Atl.  522. 

Where  a  statute  of  another  state 
is  proved,  and  corresponds  substan- 
tially to  the  law  of  Wisconsin  upon 
the  same  subject,  the  judicial  con- 
struction of  the  foreign  law  will  be 
presumed  to  be  the  same  as  that  of 
the  home  statute,  in  the  absence  of 
evidence  to  the  contrary.  Howe  v. 
Ballard,  113  Wis.  375,  89  N.  W.  136. 

In  the  absence  of  any  adjudica- 
tions upon  a  statute  by  a,  court  of 
the  country  which  enacted  it,  the 
court  of  another  country  may  con- 
strue it.  Russell  v.  Madden,  95  111. 
485. 

^Kilgore  v.  Bulkley,  14  Oonn.  362; 
Lockwood  V.  Crawford,  18  Conn.  361 ; 
Donald  v.  Hewitt,  33  Ala.  534,  73 
Am.  Dec.  431 ;  Marguerite  v.  Chou- 
teau, 3  Mo.  540. 

sPenohscot  &  K.  R.  Go.  v.  Bartlett, 
12  Gray,  244,  71  Am.  Dec.  753;  Cror 
gin  V.  Lamkin,  7  Allen,  395. 

iGreen  v.  Bast  Tennessee  £  G.  R. 
Co   37  Ga.  456. 
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a  state,  or  by  a  copy  proved  to  Le  a  true  copy  by  a  witness  who 
has  examined  and  compared  it  with  the  original,  or  by  a  cer- 
tificate by  an  officer  properly  authorized  by  law  to  give  the 
copy;  which  certificate  must  be  duly  proved.  But  such  modes 
of  proof  as  have  been  mentioned  are  not  to  be  considered  ex- 
clusive of  others,  especially  of  codes  of  law,  and  accepted  his- 
tories of  the  law  of  a  country."'  It  is  necessary  that  only  the 
pertinent  parts  of  a  statute  containing  several  topics  should  be 
certified.^  But  it  is  essential  that  the  statute  in  question 
shotild  be  shown  to  have  been  in  force  at  the  time  of  the  events 
it  is  claimed  to  govern.^ 

778.  By  treaty  and  statute,  copies  admissible. — Treaties  have 
been  adopted  in  several  instances,  rendering  less  onerous  the 
proof  of  foreign  statutes.  By  a  convention  between  the  United 
States  and  Italy,  in  1868,  copies  of  papers  authenticated  by 
official  seals  are  to  be  received  as  legal  evidence  in  the  courts 
of  both  countries.'  The  same  provision  is  made  in  the  treaty 
of  December  5,  1868,  between  the  United  States  and  Belgium,^ 
and  in  other  treaties.  When  there  is  an  authorized  inter- 
change of  statutes,  then  the  volumes  of  the  statutes  received 
may  be  proved;  or  the  statutes  may  be  proved  by  exemplifica- 
tion, or  by  parol.  ^  The  Federal  Supreme  Court  has  accepted 
as  sufficiently  proved  a  copy  of  the  Fyench  Civil  Code,  bearing 
the  imprint  of  the  French  royal  press,  and  received  in  interna- 
tional exchange,  with  the  indorsement,  "Les  Garde  des  Sceaux 
de  France  a  la  Cour  Supreme  des  fitats  Unis."* 

In  several  of  the  states  of  the  American  Union  statutes  exist 
by  which  the  volumes  of  statutes  of  a  sister  state,  printed  by 
the  authority  of  the  state,  are  prima  facie  proof  of  the  authen- 
ticity of  the  statutes ;  ^  and  so,  of  volumes  of  reports  as  to  the 

iWayne,  J.,  in  Ennis  v.  Smith,  14  iEnnis  v.  Smith,  14  How.  400,  14 

How.  400,  14  L.  ed.  472;  Story,  Confl.  L.  ed.  472.     See,  however,  Munroe  v. 

L.  §  641.     See  De  Bode's  Case,  8  Q.  Guilleaume,  3  Keyes,  30. 

B.  217;  The  Pawashich,  2  Low.  Dec.  ^Gragin  v.  Lamkin,  7  Allen,  396; 

142,  Fed.  Cas.  No.  10,851.  Paine  v.  Schenectady  Ins.  Co.  11  R. 

^Grant  v.  Henry  Clay  Goal  Co.  80  I.  411 ;  Hunt  v.  Johnson,  44  N.  Y.  40, 

Pa.  208.  4  Am.  Rep.  631;  People  v.  Calder,  30 

iHynes  v.  McDermott,  82  N.  Y.  41,  Mich.  87 ;  Paine  v.  Lake  Erie  &  L.  B. 

37  Am.  Rep.  538,  ante,  §  774.     But  Co.  31  Ind.  283;  Bradley  v.  West,  60 

see  post,  §  778,  note  9.  Mo.  34. 

115  Stat   at  L   609  ^°  most  cases  the  local  statute  not 

216  Stat,  at  L.  757.  only  renders  a  volume  printed  by  the 

30e  Rothschild  v.  United  States,  6   authority  of  the  other  state  or  gov- 

S-,  ^^V  ^f'n,^Zf^%  ^-r,  ^"1**'*  ernment  admissible  to  prove  the  for- 
States,  6  Ct.  CI.  221.     See  Grant  v.     .         ,,,        .j.,,  .       ™. 

ITenry  Clay  Coal  Go.  80  Pa.  208.  eign  statutes,  but  declares  m  effect 
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that  the  fact  that  the  printed  vol-  contained  is  a  correct  transcript  of 
ume  purports  to  have  been  published  the  text  of  the  Revised  Statutes  as 
by  authority  of  the  other  state  or .  originally  published,  but  not  other- 
government  shall  be  prima  facie  suf-  wise  indicating  that  they  were  pub- 
fieient  to  show  such  authority.  And  lished  by  the  authority  of  the  state, 
under  some  statutes  proof  that  the  are  not  admissible  in  the  absence  of 
volume  is  commonly  accepted  and  proof  that  they  are  commonly  ad- 
read  in  the  courts  of  the  foreign  mitted  and  read  as  evidence  in  the 
state  or  country  as  evidence  of  its  courts  of  New  York.  Rogero  v.  Zip- 
statutcs  is  sufficient  to  render  the  pel,  33  Fla.  625,  15  So.  320. 
same  admissible,  even  if  it  does  not  And  it  is  held  in  Martin  v.  Payne, 
purport  upon  its  face  to  have  been  11  Tex.  292,  that,  under  the  Texas 
published  by  authority.  It  is  ap-  statute,  a,  volume  purporting  to  con- 
parent,  however,  that  even  under  tain  the  statutes  of  another  state  is 
such  local  statutes,  not  every  volume  not  admissible  if  it  does  not  purport 
which  purports  to  contain  the  stat-  to  nave  been  published  by  authorit>> 
utes  of  another  state  or  country  is  of  the  other  state,  although  a  wit- 
admissible,  ness  testifies  that  the  volume  con- 
A  book  purporting  to  contain  the  tains  the  law  of  the  other  state  and 
laws  of  another  state,  but  which  does  is  currently  received, 
not  purport  to  have  been  published  But  a,  book  purporting  to  be 
under  the  authority  of  the  govern-  printed  "by  authority"  and  by  the 
ment  of  that  state  and  is  not  shown  "state  printer"  is  prima  facie  sufli- 
to  be  commonly  admitted  and  read  cient  to  prove  the  statutes  of  an- 
in  evidence  in  its  courts,  is  properly  other  state  which  it  purports  to  con- 
excluded.  Goodwin  v.  Provident  Sav.  tain.  Crake  v.  Crake,  18  Ind.  156. 
Life  Assur.  8oe.  97  Iowa,  226,  32  L.  A  volume  purporting  to  contain 
K.  A.  473,  59  Am.  St.  Rep.  411,  66  the  laws  of  another  state  with  the 
N.  W.  157 ;  Bride  v.  Clark,  161  Mass.  words  "by  authority''  printed  on  the 
130,  36  N.  E.  745.  title-page  sufficiently  shows  that  it 
The  written  laws  of  a  sister  state  is  printed  by  authority  of  the  legis- 
eannot  be  proved  by  "Hubbels'  Legal  lature  of  that  state.  Merrifield  v. 
Directory."  Johnson  v.  Besser,  61  Robhins,  8  Gray,  150.  But  see  con- 
Neb.  631,  85  N.  W.  894.  tra,  Johnson  v.  State,  73  Ala.  483. 

Nor  can  the  authenticity  of  a  vol-  Brightly's  Purdon's  Digest,  a  non- 
ume  which,  it  is  claimed,  contains  official  compilation  of  the  statutes 
the  statute  of  a  foreign  state  or  ter-  of  Pennsylvania,  not  purporting  to 
ritory  be  established  by  the  mere  be  published  by  authority  of  the  gov- 
declaration  of  counsel  as  to  what  the  ernment  of  that  state,  is  admissible 
volume  is.  Hewit  v.  Bank  of  Indian  upon  the  testimony  of  a  competent 
Territory,  64  Neb.  469,  90  N.  W.  250,  witness  that  such  book  is  commonly 
92  N.  W.  741.  admitted    and    received    in    all    pro- 

Volumes  which  purport  to  be  the  ceedings  within  Pennsylvania,  under 
7th  edition  of  the  Revised  Statutes  the  Michigan  statute  which  provides 
of  New  York  and  which  contain  a.  for  the  admission  of  a  book  which 
printed  certificate  of  the  secretary  of  purports  to  be  published  upon  the 
state  of  New  York  that  the  matter   authority  of  the  foreign  government, 
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or  which  is  commonly  adopted  and  Revised    Statutes   of   Massachusetts, 

used   as    evidence    in     their     courts,  the  title-page  of  which    shows    that 

People  V.  McQuaid,  85  Mich.  123,  48  they  were  printed  and  published  by 

N.  W.  161.  the  state  printers  under  "a  resolve," 

In  Dawson  v.  Peterson,  110  Mich,  are   sufficiently  authenticated.     Con- 

431,  68  N.  W.  246,  a  book  purporting  gregational   Unitarian  8oc.  v.   Hale, 

to  contain  the  Revised  Statutes  of  the  29   App.   Div.    396,   51   N.   Y.   Supp. 

province  of  Ontario  and  to  have  been  704. 

printed  at  Toronto  by  the  law  print-  So,  under  the  Texas  statute  pro- 

trs,  was  admitted  upon  the  testimony  viding  that  the  printed  statute  books 

of  a  barrister  and   solicitor   of   On-  of  any  foreign  government,  purport- 

tario  that  the  volume  was  what  it  ing  to  have  been  printed  under  au- 

purported  to  be.  thority  thereof,  shall  be  received  as 

Under  a.  similar  statute  the  court  evidence  of  the  acts  and  resolutions 
in  Becla  Powder  Go.  v.  Sigua  Iron  therein  contained — a  reprint  of  such 
Co.  157  N.  Y.  437,  443,  52  N.  E.  650,  book  is  admissible.  Ellis  v.  Wiley, 
refused  to  disturb  a  ruling  admitting  17  Tex.  134;  Fernandez  v.  State,  25 
a  book  (which  was  not  before  the  Tex.  App.  538,  8  S.  W.  667. 
court  of  appeals)  printed  in  the  Ian-  See  also  the  following  cases  which, 
guage  of  a  foreign  country,  upon  under  varying  circumstances,  have 
testimony  that  it  was  a,  copy  of  an  passed  vipon  the  admissibility  of 
ordinance  of  the  government,  "print-  printed  volumes  purporting  to  con- 
ed in  Spanish,''  in  existence  by  force  tain  the  statutes  of  another  state, 
of  law,  and  was  the  official  book  in  under  local  statutes  containing  pro- 
general  use,  although  the  record  did  visions  substantially  like  those  above 
not  disclose  in  words  that  the  book  set  forth :  Bradley  v.  'Northern  Bank, 
had  been  published  by  the  authority  60  Ala.  252;  Falls  v.  United  States 
of  the  foreign  government,  where  the  Sav.  Loan  &  Bldg.  Go.  97  Ala.  417, 
objection  to  its  admission  was  gen-  24  L.  R.  A.  174,  38  Am.  St.  Rep.  194, 
eral,  and  for  all  that  appeared  to  the  13  So.  25;  Eagan  v.  Connelly,  107 
contrary  might  have  been  obviated  111.  458;  Vaughn  v.  Oriffeth,  16  Ind. 
iit  the  trial  if  it  had  been  made  more  353;  Cochran  v.  Ward,  5  Ind.  App. 
specific.  89,  51   Am.   St.   Rep.   229,   29  N.   E. 

Printed  books  offered  to  prove  the  795,  31  N.  E.  581 ;  Webster  v.  Rees, 
Code  of  North  Carolina  were  held,  23  Iowa,  269;  Harryman  v.  Roberts, 
in  Leach  v.  Lmde,  70  Hun,  145,  24  52  Md.  64;  Rice  v.  Rankans,  101 
N.  Y.  Supp.  176,  to  be  admissible  for  Mich.  378,  59  N.  W.  660;  Balk  v. 
that  purpose,  where  the  title  page  Harris,  122  N.  C.  64,  45  L.  R.  A. 
stated  that  the  volumes  were  pre-  257,  30  S.  E.  318;  Copeland  v.  Gol- 
pared  by  certain  persons  (naming  lins,  122  N.  C.  619,  30  S.  E.  315; 
them)  under  certain  laws  (referred  Pacific  Pneumatic  Gas  Co.  v.  Wheel- 
to  by  chapter  and  date)  and  the  next  ock,  80  N.  Y.  278;  Sinclair  v.  State, 
page  contained  the  words:  "Copy-  34  Tex.  Grim.  Rep.  453,  30  S.  W. 
right,  1883,  by  William  L.  Saunders,  1070. 

Secretary   of     State,   for    benefit   of  Under     some    local     statutes    the 

state  of  North  Carolina."  mere  fact  that  the  volume  purports 

Books   purporting  to   contain   the  to   contain   the   statutes   of   another 
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decisions  contained  therein.*  And  in  some  jurisdictions  such 

statutes  are  judicially  noticed,  from  the  printed  volume,  with- 
out an  enabling  statute.'' 

state  is  sufficient,  even  though  it  does  admissibility,  since  it  does  not  cre- 

iiot  purport,  and   is  not  proved,  to  ate,    but    merely    declares,    the    law. 

have  been  published  by  the  authority  Bloodgood   v.    Qrasey,   31    Ala.   575; 

of   that   state.      See     Gummings    v.  Bath    Gaslight    Go.    v.    Rowland,    84 

Broion,  31  Mo.  309;   Glenn  v.  Bunt,  App.  Div.  563,  82  N.  Y.  Supp.  841. 

120  Mo.  330,  25  S.  W.  181;  Williams  That   a   decision   is   obiter   affects 

V.  Williams,  53  Mo.  App.  617.  merely  its  weight,  not   its  admissi- 
bility.    Meuer  v.  Chicago,  M.  d  St. 

eCragin  v.  Lamkin,  7  Allen,  395;  p    ^_   ^o.   11   S.  D.   94,  74  Am.   St. 

Ames  V.  McCamber,  124  Mass.  85.  „        »„ .    »j.  -,    „,    „„„     _     ,    . , 

'  Kep.  774,  75  N.  W.  823;  Uackett  v. 

Thus,    the    common   or    unwritten  Potter,  135  Mass.  349. 

law  of  another  state  may  be  proved  But   a    dissenting   opinion    is   not 

by  the  introduction  of  the  reports  of  admissible.     Chicago  &  N.  W.  R.  Co. 

decisions  of  its  courts:    Inge  v.  Mur-  v.  Tuite,  44  111.  App.  535. 

phy,  10  Ala.  885;  McDeed  v.  MoDeed, 

67  111.545;  Greason  v.  Davis,  9  lov/a.,  ''Lord  v.    Staples,   23   N.   H.   449; 

219;  Rice  v.  Rwnkans,  101  Mich.  378,  ^'"-^l,!-  ^f^^'  ^^  N.H.486  61  Am 

'                                '  Dec.   622;   Barhman  v.   Hopkins,   11 

.59  N.  W.  660;   Barger  v.  Farnham,,  ^^k.  157. 

130  Mich.  487,  90  N.  W.  281;  Penob- 
scot &  K.  R.  Go.  V.  Bartlett,  12  Gray,  It  was  originally  held  by  the 
244,  71  Am.  Dec.  753;  Ames  v.  Mc-  United  States  Supreme  Court  that. 
Camber,  124  Mass.  85;  Eartmann  v.  in  the  absence  of  a  local  statute 
Louisville  d  N.  R.  Go.  39  Mo.  App.  providing  other  means  of  proof,  the 
88;  Morton  v.  Reed,  13  R.  I.  366.  sanction  of  an  oath  was  required  for 

Foreign  law  is  a  matter  of  fact  to  the    establishment    of    foreign    laws, 

be  ascertained  by  the  evidence  of  ex-  unless  they  could  be  verified  by  some 

perts  skilled  in  such  law;  but  where  other   high   authority   that   the   law 

the   evidence   of   the   experts   is   un-  respects   not  less   than   the   oath   of 

satisfactory  and  conflicting,  the  ap-  an  individual.     Church  v.  Hubbard, 

pellate  court,  not  having  an  oppor-  2  Cranch,  187,  2  L.  ed.  249. 

tunity  <rf  personally   examining  the  In  Ennis  v.  Smith,  14  How.  400, 

witnesses   to     ascertain     the   weight  14   L.   ed.    472,   however,   the   court, 

due  to  earfi  oi  their  opinions,  will  after   a.    review   of   the     authorities, 

examine   for   itself   the   decisions   of  held  that  a  foreign  written  law  may 

the  foreign  courts  and   text   writers  be  received   when   it   is   found   in   a 

in  order  to  arrive  at  a,  satisfactory  statute    book,    with    proof   that    the 

conclusion  upon  the  question  of  the  book  has  been  officially  published  by 

foreign  law.     Bremer  v.  Freeman,  10  the  government  which  made  the  law. 

Moore,  P.  C.  C.  306.  In  that  case  a  volume  containing  the 

The   fact    that   the    decision   was  Code    Civil    of    France,   which    had 

rendered  after  the  date  of  the  trans-  been  sent  to  the  Supreme  Court  in 

action  in  question  does  not  affect  its  the  course  of  our  national  exchanges 
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The  objection  pointed  out  in  a  previous  section^  to  this  mode 
of  proving  the  foreign  law  is  met  by  the  presumption  that  a  rule 
of  lav7  shown  to  have  prevailed  in  another  jurisdiction  at  a 
certain  time  continues  without  change,  unless  the  contrary  be 
shown.  ® 

of  laws  with  France,  and  which  bore  7  T.   B.  Mon.   576,   585;   Stewart  v. 

the    indorsement,    "Les    Garde    des  Swansiy,    23    Miss.    502;    Tenant    v. 

Sceaux   de    France    a   la    Cceur    Su-  Tenant,    110     Pa.   478,     I    Atl.   532; 

preme  Des  :6tats  Unis,"  was  held  to  Allen   v.    Watson,    2    Hill,   L.    319; 

be  sufficiently  authenticated  to  war-  Smith  v.  Potter,  27  Vt.  304,  65  Am. 

rant  its  admission  in  evidence.  Dec.  198;  State  v.  Abbey,  29  Vt.  60, 

Copies  of  acts  of  the  British  Par-  67    Am.    Dec.    754.      And   see   cases 

liament  are  sufficiently  authenticated  cited  at  beginning  of  note, 
to   be    admissible    in    evidence   in   a       But  see  contra,  Bailey  v.  M'Dowell. 

Federal  court  sitting  in  New  Hamp-  2  Harr.    (Del.)    34;   Van  Bushirk  v. 

shire,  when  introduced  by  an  attor-  Mulock,  18  N.  J.  L.  184;  Packard  \. 

ney  and  solicitor  of  a  supreme  court  Hill,    2    Wend.     411 ;      Stanford    v. 

of  judicature  in  England  of  thirty  Pruet,  27  Ga.  243,  73  Am.  Dec.  734. 
years'  experience,  in  connection  with       It  was   stated  in   Union   Gent.  L. 

his  testimony  that  he  was  intimately  Ins.   Co.  v.  Pollard,  94  Va.   146,  36 

acquainted  with  such  acts,  and  that  L.  R.  A.  271,  64  Am.  St.  Rep.  715, 

the  copies  were  "issued  by  authority,  26   S.   E.   421,   that   the   usual,   and 

being    printed     by     Her     Majesty's  better,   if  not  the   only,   manner   of 

printer,    and    are,    as    such,   by   law  proving  the  laws  of  a  foreign  state 

receivable   in   evidence   without   fur-  when  statutory  is  by  introducing  in 

ther  proof."     Nashua  Sav.  Bank  v.  evidence    a.    properly    authenticated 

Anglo-American     Land,     Mortg.     &  copy  of  the  statute,  or  so  much  of  it 

Agency  Go.  189  U.  S.  221,  47  L.  ed.  as   is   necessary   to   show   what   the 

782,  23  Svip.  Ct.  Rep.  517,  and  note,  foreign    law    is    on    the    particular 

In    the    last    case,    however,    the  points  in  controversy, 
court  was  merely  applying  the  rule        ^Ante,  §  774. 
as  held  in  New  Hampshire.  ^Bush  v.  Garner,  73  Ala.  162;  Re 

See  also,   to   same  effect,   Ball  v.  ffM.9s,    126   N,   \.   537,    12   L.   R.   A. 

Costello,  48  N.  H.   176,  2  Am.   Rep.  620.  27  N.  e.  784;  Meuer  v.  Chicago, 

207;   Jones  v.  Maffet,  5  Serg.  &  R.  .V.  cC  St.  P.  R.  Go.  11  N.  D.  94,  74 

523;    Spaulding   \.  ^incent,    24   Vt.  Am.    St.    Rep.    774,   75   N.    W.    823; 

502.  Seaboard  Air  Line   Go.   v.   Phillips, 

It  has  also  been  held  by  a  number  117  Ga.  98,  43  S.  E.  494;  Cochran  v. 

of  cases  that  even  in  the  absence  of  Ward,   5   Ind.   App.   89,   51   Am.   St. 

local  statute  to  that  effect,  the  stat-  Rep.    229,   29   N.    E.    795,   31    N.    E. 

utes  of  a.  sister  state  are  admissible  581 ;   People  v.  Galder,  30  Mich.  85. 
under    the     circumstances    stated    in        When   a   statute   of   another   stale 

the  text.     Main  v.  Aukam,  12  App.  has  once  been  recognized  as  law  in 

D.   C.   375 :     Raynham  v.   Canton,   3  that  state  by  a  decision  of  the  courts 

Pick.  293 ;  Taylor  v.  Bank  of  Illinois,  of  Louisiana,  the  courts  of  the  latter 
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779.  Foreign  law  presumed  the  same  as  our  own. — When 
there  is  no  evidence  as  to  the  character  of  a  foreign  law,  the 
courts  will  presume  it  to  be  the  same  as  the  domestic  law;  in 
other  words,  in  lack  of  such  evidence,  the  courts  will  presume 
the  law  governing  the  ease  before  them  to  be  the  same  as  the  lex 
fori.^  "In  the  absence  of  other  proof,"  so  was  this  expressed 
by  Lord  Mansfield,  "the  court  will  treat  the  foreign  law  as  be- 
ing like  our  law  as  to  liabilities  on  contracts  and  interest"^ 

780.  But  not  as  to  domestic  idiosyncrasies. — This  presump- 
tion, however,  cannot  be  invoked  in  cases  when  the  provision 
of  the  domestic  law  appealed  to  as  a  standard  is  an  exceptional 
and  peculiar  variation  from  the  common  law.^  But  it  has 
been  held  to  operate  in  cases  where  the  domestic  law  is  the  law 
adopted  originally  as  part  of  a  general  common  law;  e.  g.,  as 
in  the  case  of  the  validity  of  consensual  marriages.  In  such 
case  modifications  by  particular  countries  must  be  proved,  or 
the  old  law  will  be  presumed  to  be  in  force.  ^ 

781.  And  not  to  work  forfeiture,  or  defeat  intention. — It  has 
also  been  said  that  this  presumption  will  not  be  allowed  to  op- 
erate so  as  to  work  a  forfeiture,  or  defeat  the  intention  of  the 
contracting  parties.  ^ 


state  will  thereafter  take  judicial 
cognizance  of  the  statute,  and,  until 
it  be  proved  that  the  law  has  been 
changed,  will  presume  it  still  exists. 
Oraham  v.  Williams,  21  La.  Ann. 
594.  But  the  implication  in  this  last 
ease,  that  when  the  law  of  another 
jurisdiction  has  been  recognized  in 
one  ease  it  is  not  necessary  to  prove 
it  in  another,  is  contrary  to  the 
general  understanding  upon  the  sub- 
ject; and  it  is  very  generally  as- 
sumed that  the  foreign  law  must  be 
proved  in  each  case. 

iWUdden  v.  Seelye,  40  Me.  255,  63 
Am.  Dec.  661 ;  Chase  v.  Alliance  Ins. 
Go.  9  Allen,  311;  Dubois  v.  Mason, 
127  Mass.  37,  34  Am.  Rep.  335;  Huth 
V.  New  York  Mut.  Ins.  Co.  8  Bosw. 
538;  Sherrill  v.  Hopkins,  1  Cow.  103; 
Chapin  v.  Dodson,  78  N.  Y.  74,  34 
Am.  Rep.  512;  Cirard  v.  Philadel- 
phia, 4  Rawle,  333,  26  Am.  Dec.  145 ; 
Smith  v.  Smith,  19  Gratt.  545 ;  Ellis 
V,  Maicson,  19  Mich.  186,  2  Am.  Rep. 


81 ;  Cooper  v.  Rearvey,  4  Minn.  528, 
Gil.  413;  Rape  v.  Heaton,  9  Wis. 
328,  76  Am.  Dec.  269;  Hill  v.  Grigs- 
ly,  32  Gal.  55;  Allen  v.  Watson,  2 
Hill,  L.  319;  Walker  v.  Walker,  41 
Ala.  353;  Gubbedge  v.  Napier,  62 
Ala.  518. 

^Mostyn  v.  Fabrigas,  1  Cowp.  174. 
See,  as  to  torts,  Langdon  v.  Young, 
33  Vt.  136.  Where  difference  is  set 
up.  the  party  is  bound  to  show  that 
there  is  such  a  difference.  Smith  v. 
Gould,  4  Moore,  P.  C.  C.  21,  6  Jur. 
543. 

1  Wharton,  Ev.  §  315;  Greenl.  Ev. 
§  488  a. 

^Uynes  v.  McDermott,  82  N.  Y.  41, 
37  Am.  Rep.  538,  ante,  §  774.  In 
Pierce  v.  Chicago  &  N.  W.  R.  Co.  36 
Wis.  283.  it  was  held  that  it  would 
be  presumed  that  the  Illinois  exemp- 
tion laws  were  the  same  as  those  of 
Wisconsin.  See  an  examination  of 
this  ruling  in  2  Cent.  L.  J.  ,3«9. 

iCutler  V.  Wright,  22  N.  Y.  472- 
Smith  V.  Whitaker,  23  111.  367. 

See  post,  §  781c. 
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781a.  Judicial   notice    of   law    of   foreign    jurisdiction. — The 

general  principle  is  well  established,  that  in  the  absence  of  an 
express  statute  of  the  forum  to  the  contrary,  the  court  will 
not  take  judicial  notice  of  the  law  of  a  foreign  country.  ^  The 
principle  also  applies  to  the  laws  of  another  state  of  the  Union ; 
in  other  words,  the  several  states  of  the  Union  are  foreign  to 
each  other  for  the  purposes  of  this  principle.^     The  principle 

1  Armstrong  v.  Lear,  8  Pet.  52,  8  179;  Polk  v.  Butterfield,  9  Colo.  325, 

L.  ed.  863;  Liverpool  &  G.  W.  Steam,  12  Pac.  216;  Washburn  Crosby  Go.  v. 

Go.  v.  Phenix  Ins.  Go.  129  U.  S.  397,  Boston  d  A.  R.   Co.   180  Mass.  252, 

32  L.  ed.  788,  9  Sup.  Ct.  Rep.  469,  62   N.   E.   590;   Phelps   v.   American 

and  many  other   cases  to  the   same  Sav.  d  L.  Asso.  121  Mich.  343,  SO  N. 

effect.  W.    120;   Meyers  v.   Chicago,  St.   P. 

An   exception    has   been   made   to  .1/.  d  0.  R.  Co.  69  Minn.  476,  65  Am. 

this   principle  in  the  case   of  mari-  St.  Rep.  579,  72  N.  W.  694;  Southern 

time     laws     of     foreign      countries:  Illinois  d   M.   Bridge   Co.   v.   Stone, 

Talbot  V.   Seeman,   1   Cranch,   1,   .38,  174  Mo.  1,  63  L.  R.  A.  301,  73  S.  W. 

2  L.  ed.  15,  27;  The  Scotia,  14  Wall.  453;  People's  Bldg.  L.  d  Sav.  Asso. 

170,  20  L.  ed.  822;   The  Belgenland,  v.  Backus,   2  Herdman    (Neb.)    463, 

114  U.  S.  355,  370,  29  L.  ed.  152,  157,  89  N.  W.  315;   Taylor  v.  Slater,  21 

5  Sup.  Ct.  Rep.  860;  Richelieu  d  0.  R.   I.    104,   41   Atl.    1001;    Templetmi 

Nav.  Co.  V.  Boston  Marine  Ins.  Co.  \.  Brown,  86  Tenn.  50,  5  S.  W.  441; 

136   U.   S.   408,   421,   33   L.   ed.   398,  Gill  v.  Everman,  94  Tex.  209,  59  S. 

403,  10  Sup.  Ct.  Rep.  934;  The  Wew  W.  531;  Murtey  v.  Allen,  71  Vt.  377, 

York,  175  U.  S.   187,  44  L.  ed.   126,  76   Am.   St.   Rep.   779,  45  Atl.   752; 

20  Sup.  Ct.  Rep.  67,  and  numerous  Eingartner   v.   Illinois   Steel   Go.   94 

cases   decided  in  the   lower   Federal  Wis.  70,  34  L.  R.  A.  503,  59  Am.  St. 

courts.  Rep.   859,   68   N.   W.   664,   and   many 

So,  the  works  of  jurists  and  com-  other  cases, 
mentators   on   the   subject   of   inter-       The  principle  also  applies  to  both 

national  laws  are  resorted  to  by  ju-  written  and  unwritten  laws.     Ennis 

dicial  tribunals,  not  for  the   specu-  v.  Smith,  14  How.  400,  14  L.  ed.  472; 

lations   of  their   authors   concerning  Eastern  Bldg.  d  L.  Asso.  v.  William- 

what  the  law  ought  to  be,  but  for  son,   189   U.   S.   122,   47   L.   ed.   735, 

trustworthy  evidence  of  what  the  law  23  Sup.  Ct.  Rep.  527. 
really  is.     The  Paquete  Eabana,  175       So,    though   the   decisions   of    the 

U.  S.  677,  44  L.  ed.  320,  20  Sup.  Ct.  courts    of   another    state   construing 

Rep.  290.  its   own   statutes   are  admissible   as 

^Hanley  v.  Donoghue,  161  U.  S.  1,  evidence  of  the  proper  construction 

29  L.  ed.  535,  6  Sup.  Ct.  Rep.  242;  of  such  statutes,  judicial  notice  can- 

Norman  v.  Norman,  121  Cal.  620,  42  not  be  taken  of  those  decisions  for 

L.  R.  A.  343,  54  Pac.  143;  Brackett  that   purpose   except   with   the   con- 

V.  Jforton,  4  C<Km.  517,  10  Am.  Dec.  sent  or  acquiescence  of  the  parties. 
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has,  however,  been  modified  in  some  of  the  states  by  statutes 
requiring  the  courts  to  take  judicial  notice  of  the  laws  of  oth- 
er states.*     The  principle,  even  when  applicable,  merely  pre- 


Hunter  v.  Ferguson,  13  Kan.  462; 
harweU  v.  Hanover  Sav.  Fund  Soo. 
40  Ohio  St.  274;  Pacific  Exp.  Co.  v. 
Pitman,  30  Tex.  Civ.  App.  626,  71 
S.  W.  312;  Murtey  v.  Allen,  71  Vt. 
377,  76  Am.  St.  Rep.  779,  45  Atl. 
752.  This  is  also  assumed  by  the 
many  eases  holding  that  the  de- 
eisions  of  another  state  may  be  ad- 
mitted in  evidence  to  prove  the  con- 
struction of  its  statutes. 

It  was  said  in  Hoes  v.  VanAlstyne, 
20  111.  201,  and  repeated  in  McDeed 
V.  McDeed,  67  111.  547,  that  the 
"courts  have  uniformly  taken  notice 
of  the  construction  given  to  foreign 
statutes  by  the  foreign  tribunals, 
aJid,  to  enable  them  to  do  this,  they 
have  always  been  in  the  habit  of 
looking  to  the  reports  of  such  tri- 
bunals." The  statement  was  obiter 
in  both  cases,  however,  as  the  point 
under  discussion  was  whether  the 
testimony  of  witnesses  was  admissi- 
ble to  prove  the  foreign  law.  It  is 
doubtful,  in  view  of  the  question  be- 
fore the  court  whether  it  was  speak- 
ing technically  when  it  said  that  ju- 
dicial notice  could  be  taken  of  the 
construction  of  the  foreign  statute, 
or  whether  it  meant  any  more  than 
that  the  decisions  of  the  foreign  tri- 
bunals, if  introduced  in  evidence, 
might  be  examined  for  the  purpose 
of  ascertaining  the  proper  construc- 
tion of  the  foreign  law. 

In  Hendryx  v.  Evans,  120  Iowa, 
310,  94  N.  W.  853,  it  was  said  that, 
while  the  courts  of  one  state  would 
not  take  judicial  notice  of  the  laws 
of  another,  written  or  unwritten,  the 
opinions  of  the  court  of  last  resort 


of  another  state,  in  construing  its 
statutes,  may  properly  be  referred 
to,  and  are  entitled  to  very  great 
weight.  In  this  case,  however,  coun- 
sel on  both  sides  cited  and  relied 
upon  the  decisions  rendered  in  the 
other  state,  and  consequently  ac- 
quiesced in  their  use  for  the  purposes 
of  the  case. 

s  This  is  the  case  in  Arkansas.  It 
has  been  held,  however,  that  the  stat- 
ute does  not  apply  to  the  private 
statutes  of  another  state, — e.  g.,  a 
private  statute  of  incorporation. 
Miller  v.  Johnston,  71  Ark.  174,  72 
S.  W.  371. 

And  under  the  express  provision 
of  W.  Va.  Code,  chap.  13,  §  4,  the 
courts  of  that  state  may  take  ju- 
dicial notice  of  the  laws  of  another 
state.  See  Singer  Mfg.  Co.  v.  Ben- 
nett, 28  W.  Va.  16;  Wilson  v. 
Phoenix  Powder  Mfg.  Co.  40  W.  Va. 
413,  52  Am.  St.  Rep.  890,  21  S.  E. 
1035. 

It  was  intimated,  though  not  de- 
cided, in  Seaboard  Air  Line  R.  Co. 
V.  Phillips,  117  6a.  98,  43  S.  E.  494, 
that  the  provision  of  the  Georgia 
Code,  declaring  that  the  public  laws 
of  the  United  States  and  the  several 
states  as  published  by  authority 
shall  be  judicially  recognized  with- 
out proof,  places  the  laws  of  other 
states  upon  the  same  footing  as  the 
laws  of  Georgia,  both  public  and  pri- 
vate, are  placed  when  so  published, 
and  that  they  may  therefore  be  re- 
sorted to  by  the  court,  even  though 
not  formally  offered  as  evidence  on 
the  trial. 

The  court  in  Barranger  v.  Bcutm, 
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eludes  a  court  from  taking  judicial  notice  of  the  specific  rule  of 
law  in  force  in  another  state  or  country  upon  a  particular  sub- 
ject. It  does  not  preclude  a  court  of  one  jurisdiction  from  tak- 
ing judicial  notice  of  the  system  of  law  that  is  the  basis  of  the 
jurisprudence  of  another  jurisdiction.  Thus,  the  presumption 
discussed  in  the  next  section,  that  the  common  law  prevails  in 
other  states,  rests  upon  judicial  knowledge  that  the  common  law 
is  the  basis  of  the  jurisprudence  of  such  states.  It  will  be  ob- 
served, however,  that  in  such  cases  the  courts  do  not  take  judi- 
cial notice  of  the  particular  rule  of  common  law  as  held  in  the 
other  state,  but  merely  indulge  the  presumption  that  the  com- 
mon-law rule  on  the  subject  in  that  state  is  the  same  as  the  com- 
mon-law rule  at  the  forum,*  or,  at  most,  that  it  is  the  common- 

103  Ga.  465,  68  Am.  St.  Rep.  113,  section  of  the  laws  of  a  foreign  state 
30  S.  E.  524,  while  conceding  that,  is  read  in  evidence  from  a  printed 
ordinarily,  whenever  it  becomes  nee-  volume,  the  court  is  not  confined  to 
essarj'  for  a  court  of  one  state,  in  the  particular  section,  but  may  ex- 
order  to  give  effect  to  a,  public  act  amine  the  entire  volume, 
of  another,  to  ascertain  what  effect  *  The  distinction  is  clearly  brought 
it  has  in  the  latter  state,  the  law  out  in  Crandall  v.  Great  'Northern 
of  that  state  must  be  proved  as  a  It.  Go.  83  Minn.  190,  85  Am.  St.  Rep. 
fact,  nevertheless  held  that  in  a  case  458,  86  N.  W.  10,  where  the  court 
involving  not  only  the  liberty  of  a  said  that  it  would  not  take  judicial 
citizen  but  the  rights  of  another  notice  of  the  common  law  of  a  sister 
state,  as  in  extradition  proceedings,  state;  but,  in  the  absence  of  plead- 
it  is  the  right,  if  not  the  duty,  of  ing  and  proof  to  the  contrary,  will 
the  courts  to  seek  the  highest  source  presume  it  to  be  the  same  as  in  Min- 
of  information  at  their  command  to  nesota. 

ascertain  the  laws  of  such  state  upon  In  Rush  v.  Landers,  107  La.  549, 
the  subject  and  to  give  them  force  57  L.  R.  A.  354,  32  So.  95,  the  court 
and  effect  according  to  their  true  in-  not  only  took  judicial  notice  that 
tent  and  spirit,  whether  or  not  such  the  common-law  rule  was  the  basis 
laws  had  been  formally  tendered  in  of  the  jurisprudence  of  Indiana,  but 
evidence.  To  this  end  they  may  re-  also  took  judicial  notice  of  the  ef- 
sort  to  the  published  statutes  of  that  feet  of  the  common-law  rule  with  re- 
state or  to  the  published  decisions  spect  to  property  rights  of  husband 
of  its  highest  tribunals.  and  wife,  though  it  said  that  it 
And,  in  a  similar  proceeding,  the  could  not  take  judicial  notice  of  any 
court  in  Ex  parte  Spears,  88  Cal.  statutory  modifications  of  such  rule. 
640,  22  Am.  St.  Rep.  341,  26  Pac.  It  will  be  observed,  however,  that 
608,    said    that    where    a    particular  the  rule  of  whicli  the  court  toolc  ju- 
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law  rule  as  generally  held  in  common-law  jurisdictions.  This 
may  or  may  not  be  true  as  a  matter  of  fact;  and  it  is  apparent, 
therefore,  that  the  practical  results  of  the  indulgence  of  this 
presumption  are  not  necessarily  the  same  in  all  cases  that  would 
follow  from  talcing  judicial  cognizance  of  the  specific  common- 
law  rule  as  held  in  the  other  state  upon  the  subject  in  question. 
The  right  to  take  judicial  notice  of  the  system  of  law  which 
is  the  basis  of  the  jurisprudence  of  a  foreign  jurisdiction  is  not 
limited  to  foreign  jurisdictions  which  have  the  same  system 
as  the  forum.  Upon  the  other  hand,  a  court  whose  jurisdiction 
is  based  upon  the  common  law  may  take  judicial  notice  that 
the  civil  law  is  the  basis  of  the  jurisprudence  of  a  foreign 
country;^  and,  conversely,  the  courts  of  a  jurisdiction  whose 
jurisprudence  is  based  upon  the  civil  law  may  take  judicial 
notice  that  the  common  law  is  the  basis  of  the  jurisprudence 
of  another  jurisdiction.^ 

The  Federal  courts,  in  the  exercise  of  their  original  juris- 
diction, take  judicial  notice,  not  only  of  the  law  of  the  par- 
ticular state  in  which  the  action  originates,  but  also  of  the  law 

dicial  notice  in  this  case  was  a,  well-  and  the  court,  although  it  said  that 
settled  rule  of  the  general  system  the  common  law  on  the  subject  had 
of  common  law,  and  was  not  in  any  never  been  recognized,  apparently 
sense  peculiar  to  the  common  law  took  judicial  notice  of  the  common- 
prevailing  in  Indiana.  It  is  obvious  law  rule  upon  the  point  in  question 
that  if,  as  a  matter  of  fact,  the  com-  in  the  case. 

mon-law  rule  on  the  subject  as  held        b  Thus,     the     court     of     Iowa     in 

in   Indiana   had   differed     from    the  Banco  De  Sonora  v.   Bankers'   Mut. 

rule  as  generally  accepted  elsewhere  Casualty  Co.    (Iowa)    95  N.  W.  232, 

in  common-law  jurisdictions,  even  if  took    judicial    notice    that   the    civil 

that  difference   had  been  the  result  law  is  the  basis  of  the  jurisprudence 

of  judicial  decisions  in  Indiana  and  of  Mexico,  though  it  would  not  take 

not  of  statutory  enactments,  judicial  judicial    notice   that   under   the   law 

notice  would  not  have  been  taken  of  of  Mexico  a  male  infant  becomes  an 

it,   but   the   rule   as   generally   held  adult  at  the  age  of  fourteen,  as  un- 

would  still  have  been  applied.  der  the  civil  law. 

In  'Wallace  v.  Burden,  17  Tex.  467,        ^Copley    v.    Sanford,    2    La.    Ann. 

the    common    law    as    to    property  33.5,  46  Am.  Dec.  548 ;  Rush  v.  Lan- 

lights  of  husband  and  wife  were  ad-  ders,  107  La.  549,  57  L.  E.  A.  353,  32 

mitted  to  be  in  force  in  Tennessee;  So.  95. 
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of  any  other  state  which  properly  determines  the  rights  of  the 
parties;''  and  the  United  States  Supreme  Court  does  the  same 
upon  appeal  from  a  lower  Federal  court.  Upon  a  writ  of  er- 
ror to  a  state  court,  however,  the  Supreme  Court  only  takes 
judicial  notice  of  the  laws  of  the  state  from  which  the  case 
comes,  unless  the  courts  of  that  state  themselves  take  judicial 
notice  of  the  laws  of  the  other  state.*  In  other  words,  the 
United  States  Supreme  Court,  upon  error  to  a  state  court, 
takes  judicial  notice  of  the  same  laws  only  as  the  courts  of  the 
state  from  which  the  case  comes.  There  was  at  one  time  a 
misapprehension  of  the  position  of  the  Supreme  Court  upon 
this  point  which  induced  some  of  the  state  courts,  through  a 
misapplication  of  the  postulate  that  the  same  rule  must  pre- 
vail in  the  court  of  original  jurisdiction  and  the  court  of  last 
resort,  to  adopt  the  doctrine  that  the  court  of  a  state  in  which 
a  judicial  record  from  another  state  is  presented  will  take  ju- 
dicial notice  of  the  laws  of  the  other  state  bearing  upon  the 
efi'ect  to  which  the  record  is  entitled  in  that  state,  in  order  that 
the  same  effect  may  be  given  to  it  in  the  former  state,  as  re- 
quired by  the  Federal  Constitution.*  The  decisions  of  the 
United  States  Siipreme  Court  already  referred  to  do  not  nec- 
essarily require  the  abandonment  of  this  doctrine,  although 
they  have  negatived  the  proposition  upon  which  it  originally 
rested.     As  already  indicated,  if  a  particular  state  court  ad- 

T Lamar  v.   Micou,   114  U.   S.  218,  Kopperl  v.   Nagy,   37   111.   App.   23; 

29  L.  ed.  94,  5  Sup.  Ct.  Rep.  857.  Ohio  v.  Hinchnum,  27  Pa.  479;  Paine 

^Hartley  v.  Donoghue,    116  U.   S.  v.  Schenectady  Ins.  Co.  11  R.  I.  411; 

1,   29   L.    ed.    535,   6   Sup.    Ct.   Rep.  Coffee  v.  Neely,  2  Heisk.  304;  Hobbs 

242;    Benaud   v.   Abbott,    116   U.   S.  v.  Memphis  £  G.  R.  Co.  9  Jieisk.  87S; 

277,  29  L.  ed.  629,  6  Sup.  Ct.  Rep.  Henry  v.  Allen,  82  Tex.  35,  17  S.  W. 

1194;    Chicago  &  A.  R.   Co.  v.   Wig-  515;  I.  B.  Rosenthal  Millinery  Co.  t. 

ffins  Ferry  Co.  119  U.  S.  615,  30  L.  Lennox    (Tex.   Civ.  App.)    50  S.   W. 

ed.  519,  7   Sup.   Ct.  Rep.  398;   Lloyd  401;     Trowbridge     v.     Spinning,     2:', 

V.  Matthews,  155  U.  S.  222,  39  L.  ed.  Wash.   48,   54  L.   R.  A.   204,   83   Am. 

128,  15  Sup.  Ct.  Rep.  70.  St.  Rep.  806,  62  Pac.  125. 

»EuU  V.  Webb,  78  111.  App.  617; 
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heres  to  this  doctrine  notwithstanding  those  decisions,  the  Su- 
preme Court  will,  doubtless,  upon  writ  of  error  to  the  state 
<x)urt,  take  notice  of  the  laws  of  the  other  state,  just  as  do  the 
courts  of  the  state  from  which  the  case  comes. 

781b.  Different  theories  as  to  proper  course  when  foreign  law 
not  proved. — If  a  party  desires  to  avail  himself  of  rights  and 
■defenses  that  are  peculiar  to  the  law  of  a  foreign  jurisdiction 
and  differ  from  those  to  which  he  would  be  entitled  by  the  com- 
mon law,  or  by  the  law  of  the  forum,  he  must  prove  the  foreign 
law,  since,  as  shown  in  the  last  section,  the  court  cannot  take 
judicial  notice  thereof,  and  the  utmost  extent  of  any  pre- 
sumption that  may  be  indulged  is  that  the  common  law  pre- 
vails in  the  foreign  jurisdiction,  or  that  the  law  of  the  foreign 
jurisdiction  is  the  same  as  the  law  of  the  forum,  neither  of 
which  presumptions  meets  the  exigencies  of  the  supposed  case. 
Again,  even  if  a  party  desires  to  avail  himself  of  a  common- 
law  rule  prevailing  in  the  foreign  jurisdiction,  that  differs 
from  the  common-law  rule  as  held  at  the  forum,  he  must  prove 
the  rule  as  held  in  the  foreign  jurisdiction;  since  the  pre- 
sumption in  favor  of  the  common  law,  if  it  be  indulged  at  all, 
is  that  the  common-law  rule  of  the  foreign  jurisdiction  is  the 
same  as  the  common-law  rule  of  the  forum  upon  the  subject, 
or,  if  the  comjnon-law  rule  has  been  changed  by  statute  at  the 
forum,  the  same  as  the  common-law  rule  previously  in  force 
.at  the  forum.  ^  It  does  not  necessarily  follow,  however,  that 
he  will  be  denied  all  relief  if  he  fails  to  prove  the  proper  foreign 
law. 

1  The    proposition    stated    in    the  sumed  to  prevail  in  the  other  juris- 

-text  is   assumed  by  the   cases  cited  diction:     Scaling  v.  Knollin,  94  III. 

in  the  next  section  that  indulge  the  App.  443;  St.  Louis  &  S.  F.  R.  Co.  v. 

presumption  in  favor  of  the  common  Weaver,   35  Kan.   412,   57   Am.   Eep. 

law.      The    following    cases,    among  176,  11  Pae.  408;   Grandall  v.  Great 

'Others,  expressly  state  that  it  is  the  Northern   R.    Go.    83    Minn.   190,    85 

common   law   on   the   subject   as   in-  Am.    St.,    Rep.    458,    86    N.    W.    10; 

terpreted  at  the  forum  that  is  pre-  Kelley  v.  Kelley,   161   Mass.   Ill,  25 
Vol.  II.  CoNFL.  of  Laws — 97. 
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Support  may  be  found  in  the  cases  for  four  different  theories 
as  to  the  course  to  he  pursued  by  the  court,  when  the  proper 
foreign  law  is  not  proved  or  conceded:  (1)  That  the  court 
should  indulge  the  presumption  that  the  common  law  on  the 
subject  prevails  in  the  foreign  jurisdiction;^  (2)  that  the 
court  should  indulge  the  presumption  that  the  law  of  the  for- 
eign jurisdiction  is  the  same  as  that  of  the  forimi;*  (3)  that 
the  law  of  the  forum  is  to  be  applied  as  the  only  law  upon  the 
subject  before  the  court,  irrespective  of  any  presumption  as 
to  the  foreign  law;*  (4)  that  a  party  who  asserts  a  right  or 
defense  which  is  properly  governed  by  the  law  of  a  foreign  ju- 
risdiction will  be  denied  all  relief  in  that  respect  unless  he 
proves  the  foreign  law.  ^ 

As  subsequently  shown  the  first  and  fourth  of  the  foregoing 
theories  are  partial,  and  are  not  necessarily,  nor  under  all 
circumstances,  exclusive  of  the  second  and  third  theories. 

It  will  be  observed  that  the  third  theory,  though  it  does  not 
involve  any  presumption  as  to  the  law  of  the  foreign  jurisdic- 
tion, is,  in  practical  effect,  the  same  as  the  second  theory,  which 
rests  upon  the  presumption  that  the  law  of  the  foreign  juris- 
diction is  the  same  as  that  of  the  forum,  whether  the  latter  be 

L.  E.  A.  806,  42  Am.  St.  Rep.  389,  rule  as  held  in  the  other  jurisdiction, 

36  N.  E.  837 ;   Eoughtaling  v.  Ball,  if   proved,   will   prevail   over   a,   dif- 

19  Mo.  84,  59  Am.  Dec.  331.  ferent  rule  prevailing  at  the  forum. 

Rush  V.  Landers,  107  La.  549,  57  As  shown  ante,  §  430a,  some  of  the 
L.  R.  A.  364,  32  So.  95,  ante,  §  781a,  courts  take  the  position  that,  in  any 
note  4,  is  opposed  to  this  proposition,  event,  the  common-law  rule  as  inter- 
however,  since  in  that  case  the  pre-  preted  at  the  forum  is  to  be  applied 
sumption  in  favor  of  the  common  without  reference  to  the  rule  as  in- 
law was  indulged,  although  it  was  terpreted  in  the  foreign  jurisdiction, 
not,  and  never  had  been,  in  force  in  the  law  of  which,  if  statutory,  would 
Louisiana.  govern. 

The  presumption   is  generally  in-  2  gee  post,  §  781c. 

dulged    in   the    form    stated    in    the  sljyid, 

text,   even  by  the  courts   that  hold  <  See  post,  §  781d* 

the  view,   supported   by  the   weight  6  See  post,  §  781e. 
of   authority,   that   the   common-law 


§  781b]  EVIDENCE.  1539 

statutory  or  common  law.  With  the  exception,  therefore,  of 
the  special  class  of  cases  falling  within  the  operation  of  the 
fourth  theory,  the  conflict  of  authority  upon  this  subject  is, 
for  practical  purposes,  represented,  upon  the  one  hand,  by 
courts  which  indulge  the  presumption  in  favor  of  the  common 
law,  whether  the  law  of  the  forum  upon  the  subject  be  common 
law  or  statutory;  and,  upon  the  other  hand,  by  courts  which 
indulge  the  presumption  that  the  law  of  the  other  jurisdic- 
tion is  the  same  as  the  law  of  the  forum,  whether  the  latter  be 
statutory  or  common  law.  This  conflict  is  discussed  in  the 
next  section. 

781c.  Conflict  between  presumption  in  favor  of  the  common 
law  and  presumption  that  law  of  other  jurisdiction  is  the  same 
as  the  law  of  the  forum. — It  is  apparent  that  the  practical  re- 
sults of  the  presumption  in  favor  of  the  common  law  and  the 
presumption  to  the  effect  that  the  law  of  the  other  jurisdiction 
is  the  same  as  the  law  of  the  forum  are  the  same  when  the  law 
of  the  forum  upon  the  particular  subject  in  question  is  the 
common  law,  and  that  to  present  an  irreconcilable  conflict  up- 
on this  point  between  a  case  which  formally  indulges  the  pre- 
sumption in  favor  of  the  common  law  and  one  which  formally 
indulges  the  presumption  that  the  law  of  the  other  jurisdiction 
is  the  same  as  the  law  of  the  forum,  it  must  appear  in  both 
cases  that  the  law  of  the  forum  upon  the  subject  is  statutory 
and  is  opposed  to  the  common-law  rule.  Part  of  the  apparent 
conflict  among  the  decisions  is  dissipated  when  proper  atten- 
tion is  paid  to  this  distinction.  Another  part  disappears  when 
proper  attention  is  paid  to  the  difference  of  opinion,  even 
among  the  courts  which  are  in  general  committed  to  the  pre- 
sumption in  favor  of  the  common  law,  as  to  the  jurisdictions 
with  respect  to  which  that  presumption  may  properly  be  in- 
dulged. It  is  clear,  of  course,  that  it  cannot  be  indulged  with 
respect  to  a  foreign  country  whose  jurisprudence  is  based  upon 
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the  civil  law,  and  not  upon  the  common  law.'  Nor  may  it 
be  indulged  even  with  respect  to  all  of  the  states  of  the  Union. 
There  is,  however,  a  considerable  difference  of  opinion,  even 
among  the  courts  which  in  general  admit  this  presumption,  as 
to  the  states  with  respect  to  which  it  may  be  indulged.  The 
weight  of  authority  extends  the  presumption,  not  only  to  all 
states  which  were  originally  colonies  of  England  or  were  carved 
out  of  such  colonies,  but  also  to  those  states  "which  have  been 
established  in  territory  acquired  since  the  Revolution,  where 
such  territory  was  not  at  the  time  of  its  acquisition  occupied 
by  an  organized  and  civilized  community;  where,  in  fact, 
the  population  of  the  new  state,  upon  the  establishment  of 
government,  was  formed  by  immigration  from  the  original 
states."^     According  to  this  criterion  the  presumption  may  be 

1  Thus,  the  presumption  cannot  be  justice  of  the  United  States  Supreme 
indulged  with  respect  to  the  law  of  Court,  while  a  member  of  the  Cali- 
Frauce.  Be  Ball,  61  App.  Div.  266,  fornia  supreme  court,  in  the  case  of 
70  N.  Y.  Supp.  406.  Norris  v.  Harris,  15  Cal.  226,  and  is 

Nor   with   respect   to   the   law   of  generally  acted  upon  by  the  courts 

Mexico.     Banco  De  Sonora  v.  Bank-  which    indulge    the    presumption    in 

ers'    Mut.    Casualty   Go.    (Iowa)    95  favor  of  the  common  law,  at  all.   See 

N.  W.  232.  especially   Gressey   v.    Tatom,   9   Or. 

Nor   with   respect   to   the   law   of  541;  Buchanan  v.  Hubbard,  119  Ind. 

Asiatic    Turkey.      Aslanian   v.    Dos-  18T,  189,  21  N.  E.  538;  and  Grouch  v. 

tumian,  174  Mass.  328,  47  L.  E.  A.  Hall,  15  111.  263,  where  that  criterion 

496,  75  Am.  St.  Rep.  348,  54  N.  E.  is  substantially  repeated. 
845.  According    to    the     statement     in 

Nor   with   respect   to   the   law   of  some  of  the  cases  a  common  origin 

Russia.     8avage  v.  O'Neil,  44  N.  Y.  of    the    other    state   with   the    state 

298.  of  the  forum  in  which  the  common 

It  may,  however,  be  indulged  with  law  prevails  is  the  criterion.     Bush 

respect  to  the  law  of  England.    8av-  v.    Gardner,   73   Ala.    162;    Gluok  v. 

age  v.  O'Neil,  44  N.  Y.  298.  Cox,  75  Ala.  310. 

In  Owen  v.  Boyle,  15  Me.  147,  32       Peet  v.  Hatcher,  112  Ala.  514,  57 

Am.  Dec.   143,  the  court  refused  to  Am.  St.  Rep.  45,  21   So.  711,  which 

indulge    the    presumption    that    the  denied  the  presumption  with  respect 

common  law  of  England  prevailed  in  to  the  law  of  Louisiana,  said  that  it 

the  province  of  New  Brunswick.  may    be    indulged    with    respect    to 

2  This  criterion  was  adopted  by  states  of  a,  common  origin,  or  popu- 
Judge    Field,     afterwards     associate  lated  by  citizens  from  states  having 
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indulged  -witli  respect  to  all  of  the  states  of  the  Union,  except 
Louisiana  and  Texas  and  possibly  Florida.  Most  of  the  courts 
which  indulge  the  presumption  at  all,  accept  and  apply  this 
criterion.  The  courts  of  Missouri,  however,  apply  a  much 
narrower  criterion  and  indulge  the  presumption  only  with  re- 
spect to  those  states  which,  prior  to  becoming  members  of  the 
Union,  were  subject  to  the  laws  and  jurisdiction  of  England.* 
Consequently,  the  courts  of  Missouri,  while  consistently  in- 
dulging the  presumption  in  favor  of  the  common  law  with  re- 
spect to  all  states  which,  according  to  the  local  criterion,  fall 
within  its  scope,  frequently  decline  to  indulge  it  with  respect 
to  other  states  which  are  elsewhere  regarded  as  within  its  scope ; 
and  in  such  cases  usually  indulge  the  presumption  that  the  law 
of  the  other  state  is  the  same  as  the  law  of  the  forum,  even 
though  the  latter  be  statutory  and  opposed  to  the  common  law. 
In  other  words,  they  adopt,  by  way  of  exception,  in  cases  in 
which  the  usual  presumption  in  favor  of  the  common  law  can- 
not be  indulged,  the  same  presumption  that  other  courts  adopt 
as  a  general  rule  to  the  exclusion  of  the  presumption  in  favor 
of  the  common  law. 

But  even  after  due  attention  has  been  paid  to  all  the  distinc- 
tions that  may  serve  to  reconcile  apparently  discordant  deci- 
sions, an  irreconcilable  conflict  is  left  upon  the  question  wheth- 

a  common  origin,  with  Alabama.     It  spect  to  Iowa)  ;  Clark  v.  Barnes,  58 

is  apparent  that  this  criterion  does  Mo.  App.  667    (denying  presumption 

not     practically     differ     from     that  with  respect  to  Arkansas)  ;   Searles 

adopted  in  Worris  v.  Harris.  v.  Lum,  81  Mo.  App.  607   (indulging 

>  See  Mato  v.  Mulhall,  72  Mo.  522  presumption  with  respect  to  Missis- 

{ denying   presumption   with   respect  sippi ) . 

to  Texas)  ;   Sloan  v.   Torry,  78  Mo.        The   limitation   thus   placed   upon 

623    (denying  presumption   with   re-  the  doctrine  in  Missouri  will,  if  rig- 

speet  to  Louisiana)  ;   Witascheck  v.  idly  adhered  to,  deny  the  presump- 

Qlass,  46  Mo.  App.  209  ( denying  pre-  tion  with  respect  to  all  states  and 

sumption  with  respect  to  Kansas)  ;  territories  formed  from  territory  in- 

Barhydt  v.  Alexander,  59  Mo.  App.  eluded  in  the  Louisiana  Purchase  of 

188    (denying  presumption  with  re-  1803;  the  Florida  Purchase  of  1819 j 
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er  the  presumption  in  favor  of  the  common  law,  or  the  pre- 
sumption that  the  law  of  the  other  state  is  the  same  as  the  law 
of  the  forum,  should  prevail  when  the  two  presumptions  would 
produce  different  results,  i.  e.,  when  the  law  of  the  forum  upon 
the  particular  subject  in  question  is  statutory  and  is  opposed 
to  the  common-law  rule.  The  numerical  weight  of  authority, 
at  least,  appears  to  be  on  the  side  of  the  presumption  in  favor 
of  the  common  law,  when  that  presumption  is  confined  within 
the  limits  already  suggested  relatively  to  the  states  with  re- 
spect to  which  it  may  be  properly  indulged,  and  against  the 
presumption  that  the  law  of  the  other  state  is  the  same  as  the 
law  of  the  forum  when  the  latter  is  statutory  and  opposed  to 
the  common-law  rule.* 

and  the  Mexican  Session  of  1848.  to  by  way  of  distinction.  Because 
This  limitation  is  contrary  to  the  of  the  existence  of  some  variations 
weight  of  authority  of  the  cases  in  in  the  criteria  established  in  differ- 
other  states  which  indulge  the  pre-  ent  states,  which  are  in  general  com- 
sumption  in  favor  of  the  common  mitted  to  the  presumption  in  favor 
law,  at  all.  of  the  common  law,  as  to  the  juris- 

*  An  attempt  is  made  in  this  note   dictions  with  respect  to  which  that 
to  show  whether  the  courts  of  the   presumption   may   be   indulged,    the 
respective  states  are,  in  general,  com-   name   of   the   state   with   respect   to 
mitted  to  the  presumption  in  favor   which  the  presumption  was  indulged 
of  the  common  law,  or  to  the  oppos-   in  the  particular  case  is  inclosed  in 
ing  presumption  that  the  law  of  the   parenthesis  following  the  citation  of 
other  Jurisdiction  is  the  same  as  the   the  case, 
law  of  the  forum.     As  pointed  out 
in  the  text,  the  practical  effect  of  the   Alaba/ma,. 
two  presumptions  is  the  same  when 

the  common  law  on  the  subject  pre-  The  courts  of  Alabama  are  in  gen- 
vails  at  the  forum,  and  for  practical  eral  committed  to  the  presumption 
purposes,  therefore,  it  is  immaterial  in  favor  of  the  common  law,  even 
which  of  the  two  presumptions  is  when  the  law  of  the  forum  upon  the 
indulged,  imless  the  law  of  the  forum  subject  is  statutory  and  is  opposed 
is  statutory  and  is  opposed  to  the  to  the  common  law. 
common  law  upon  the  subject  in  McDougald  v.  Carey,  38  Ala.  320 
question.  For  that  reason  the  cita-  (Ga.)  ;  Walker  v.  Walker,  41  Ala. 
tion  of  cases  is  confined  mainly  to  353  (Ga.)  ;  Uc Anally  v.  O'Neal,  56 
those  in  which  the  law  of  the  forum  Ala.  299  (Ga.)  ;  Hawley  v.  Bibb,  69 
on  the  subject  was  statutory,  though  Ala.  52  (N.  Y.)  ;  Banner  v.  Brewer, 
other  cases  are  occasionally  referred  69  Ala.  191    (Miss.)  ;  Evans  v.  Gov- 
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The  general  presumption  in  favor  of  the  common  law  has 
sometimes  been  expressed  in  the  more  restricted  form  that  a 
■court  will  presume  that  the  common  law  prevails  in  another 

ington,  70  Ala.  440   {S.  C.)  ;  Irwin    dulging  any  presumption  as  to  the 
V.  Bailetj,  72  Ala.  469    (111.;    Pa.);    law    of    the    other    state     (Peet    v. 
Jaffrey  v.  McGough,  83  Ala.  202,   3   Hatcher,    112   Ala.   514,   57   Am.   St. 
So.   594    (Ga.);    Bangs  v.  Edwards,   Kep.  45,  21  So.  711). 
88  Ala.  382,  6  So.  764  (6a.)  ;  Roach       In  Donegan  v.  Wood,  49  Ala.  242, 
v.  Trivett,  90  Ala.  391,  24  Am.  St.   20  Am.  Eep.  275,  however,  the  court 
Rep.  819,  7  So.  808   (Tenn.)  ;  Louis-   indulged   the   presumption   that   the 
ville  &   if.  R.   Co.  V.   Williams,   113   rule  of  the  law  merchant  as  to  the 
Ala.  402,  21  So.  938   (Tenn.)  ;   Hub-   manner  of  making  demand  and  pro- 
iard  V.  Sayre,  105  Ala.  440,  17   So.   test  was  in  force  in  Louisiana. 
17     (N.    Y.)  ;    Birmingham    Water- 
works Co.  V.  Hume,  121  Ala.  168,  77   Arkansas. 
Am.  St.  Rep.  43,  25  So.  806  (Tenn.). 

These  cases  impliedly  negative  the  The  courts  of  Arkansas  are  now 
presumption  that  the  law  of  another  required  by  a  local  statute  to  take 
state — i.  c,  of  another  state  which  judicial  notice  of  the  laws  of  other 
has  a  common  origin,  or  was  settled  states  of  the  Union  without  proof; 
by  people  having  a  common  origin,  so  that  no  question  can  now  arise 
with  Alabama — is  the  same  as  the  in  that  state  as  to  the  presumption 
statutory  law  of  Alabama,  and  such  to  be  indulged  with  respect  to  the 
presumption  is  expressly  and  in  laws  of  another  state,  though  it  may 
terms  denied  in  Downs  v.  Minchew,  still  arise  with  respect  to  the  Jaws 
30  Ala.  86.  of  another  country. 

In  Seay  v.  Palmer,  93  Ala.  381,  30  Prior  to  the  enactment  of  that 
Am.  St.  Rep.  57,  9  So.  601,  however,  statute,  some  of  the  cases  had  in- 
the  court  declined  to  indulge  the  pre-  dulged  the  presumption  in  favor  of 
sumption  that  the  common  law,  the  common  law,  even  when  the  law 
which  allows  a  debtor  no  exemptions  of  Arkansas  on  the  subject  was  stat- 
■of  property  from  sale  under  execu-  utory.  Hydrick  v.  Burke,  30  Ark. 
tion,  prevailed  in  Georgia.  124    (Tenn.)  ;   Gainus  v.  Cannon,  42 

When,  as  in  case  of  Louisiana,  the  Ark.  503  (Miss.)  ;  Thorn  v.  Weath- 
foreign  jurisdiction  is  not  one  with  erhy,  50  Ark.  237,  7  S.  W.  33. 
respect  to  which  the  presumption  in  In  Coso  v.  Morrow,  14  Ark.  603  (N. 
favor  of  the  common  law  may  be  in-  C;  Tenn.;  Tex.)  ;  Hall  v.  Pillow,  31 
dulged,  the  courts  of  Alabama  either  Ark.  32  (Miss.)  ;  Grider  v.  Driver, 
indulge  the  presumption  that  the  law  46  Ark.  50  ( Tenn. )  ;  and  Louisiana 
of  such  state  is  the  same  as  the  law  c6  A''.  W.  R.  Co.  v.  Phelps,  70  Ark. 
of  Alabama  (Kennehrew  v.  South-  17,  65  S.  W.  709  (La.),  however,  the 
em  Automatic  Electric  Shock  Maoh.  court  apparently  took  the  position 
Go.  106  Ala.  377,  17  So.  545),  or,  that  the  law  of  the  other  state  is 
what  is  practically  equivalent,  ap-  presumed  to  be  the  same  as  the  law 
ply  the  law  of  Alabama  without  in-    of  Arkansas,  whether  the  latter   be 


1544  PRACTICE.  [Chap.  XI. 

common  law  or  statutory,  if  it  is  not  in  a  Federal  court  sitting  in  Cali- 

penal.  fornia,   the  court  indulged  the  pre- 

But  such  presumption  does  not  sumption  that  the  general  or  corn- 
prevail  as  to  a  penal  law  of  the  mercial  law  had  not  been  changed  by 
forum.  Grider  v.  Driver,  46  Ark.  statute  in  New  York,  although  it  had 
50;  Louisiana  &  N.  W.  R.  Co.  v.  been  changed  by  statute  in  Calif or- 
Phelps,  70  Ark.  17,  65  S.  W.  709.  nia;  and  declined  to  follow  the  rule 
California  ^  established  by  the  California  cases- 
above  cited. 

When  the  law  of  California  upon 

the  subject  in  question  is  statutory,  t'0'0''<^''o- 

whether  opposed  to  the  common-law  In  Colorado  the  presumption  in  fa- 
rule  or  not,  the  courts  of  that  state  vor  of  the  common  law  is  indulged, 
presume  that  the  law  of  the  other  even  when  its  own  law  on  the  sub- 
state  or  jurisdiction  is  the  same  as  ject  is  statutory.  Wolf  v.  Burke,  18 
the  law  of  California,  thus  negativ-  Colo.  264,  19  L.  K.  A.  792,  32  Pac. 
ing  the  .presumption  that  the  com-  427  (Idaho)  ;  Wells  v.  Schuster-Eax 
mon-law  rule  on  the  subject  prevails  TXat.  Bank,  23  Colo.  534,  48  Pac.  809 
in   the   other   state,   when  that  pre-  ( Mo. ) . 

sumption    would    conflict    with    the  Sullivan,    v.    German    Nat.    Bank 

other  presumption.  (Colo.)    70  Pac.  162,  seems  to  have 

Eickrrian  v.  Alpaugh,  21   Cal.  226  indulged  this  presumption  even  with 

(Or.)  ;  Marsters  v.  Lash,  61  Cal.  622  respect  to  the  law  of  Texas,  though, 

( Ind. ;  Minn. )  ;  Shumway  v.  Leakey,  as  shown  ante,  §  781b,  this  is  not  one 

67  Cal.  458,  8  Pac.  12   (Nev.)  ;  Mor-  of  the  states  with  respect  to  which 

timer  v.  Harder,  93  Cal.  172,  28  Pac.  that    presumption    is   ordinarily   in- 

814    (Eng.;    Neb.;    Or.);    Palmer   v.  dulged. 

Atchison,  T.  &  8.  F.  R.  Go.  101  Cal.  Atchison,    T.    &    S.   F.   R.    Co.    v. 

187,  195,  35  Pac.  630  (Mo.)  ;  Bovard  Betts,  10  Colo.  431,  15  Pac.  821,  ex- 

V.   Dickenson,   131   Cal.  162,  63  Pac.  pressly   refused  to  indulge  the  prc- 

162    (]\io.)  ;    Re   Richards,    133    Cal.  sumption  that  there  was   a   statute 

524,  65  Pac.   1034    (Mo.)  ;   Pierce  v.  in    New   Mexico   similar   to   that   of 

Southern  P.  Co.  120  Cal.  156,  40  L.  California,     making     railroad     com- 

E.  A.  350,  47  Pac.  874,  52  Pac.  302  panies  liable   for  killing  live  stock, 

(Pla.)  ;     Re    Harrington,     140    Cal.  irrespective  of  negligence. 

244,    98   Am.    St.    Rep.    51,    73    Pac.  But  see  Martin  v.  Hazsiard  Powder 

1000   (Mich.).  Co.  2   Colo.   596,  indulging  the  pre- 

This  presumption  was  indulged  in  sumption   that  the   rate   of   interest 

Loaiza  v.  Superior  Court,  85  Cal.  30,  allowed  in  Wyoming  is  the  same  as 

9  L.  R.  A.  376,  20  Am.  St.  Rep.  197,  that  allowed  in  Colorado. 
24  Pac.  707,  with  respect  to  the  law 

of  Mexico,  and  in  Cavallaro  v.  Texas  C^ojiraecitcM*. 

&  P.  R.  Co.  110  Cal.  348,  52  Am.  St.  In  Bay  v.  Church,  15  Conn.  15,  the 

Rep.   94,   42   Pac.   918,   with   respect  court   said   that,   in   the   absence   of 

to  the  law  of  Louisiana.  any  averment  as  to  the  law  of  New 

In    Montague    v.    The    Henry    B.  York,   it  was  presumably  the   same 

Hyde,  82  Fed.  681,  an  action  brought  as  that  of  Connecticut;  but  the  ques- 
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tioii  in  this  case  arose  under  the  law 
merchant,  and  it  was  therefore  im- 
material which  of  the  two  presump- 
tions was  adopted. 

In  Adams  v.  Way,  33  Conn.  419, 
the  court  said  it  could  not  be  pre- 
sumed that  under  the  law  of  Wis- 
consin a  debt  was  merged  in  a  de- 
cree of  foreclosure,  especially  as  simi- 
lar decrees  in  Connecticut  do  not 
have  that  effect. 

Morida. 

Bemis  v.  McEenae,  13  Fla.  553 
( Ga. ) ,  said  that,  in  the  absence  of 
proof  to  the  contrary,  it  is  always 
presumed  that  the  law  of  another 
state  with  reference  to  commercial 
transactions  is  the  same  as  that  of 
the  state  in  which  the  court  is  sit- 
ting; but  the  law  on  the  subject  in 
question  was  the  common  law  or  law 
merchant,  so  that  it  was  practically 
immaterial  which  presumption  was 
indulged. 

Equitable  Bldg.  &  L.  Asso.  v.  King 
(Fla.)  37  So.  181,  after  declining  to 
take  judicial  notice  of  the  law  of 
Georgia,  which  by  express  stipula- 
tion in  the  contract  was  to  deter- 
mine the  rights  of  the  parties,  ap- 
plied a  statute  of  Florida  requiring 
the  husband  to  join  in  the  execution 
of  a  note  or  bond  and  mortgage  giv- 
en by  a  married  woman  to  a  build- 
ing and  loan  association,  in  order  to 
make  the  same  valid. 

Georgia. 

The  presumption  that  the  common 
law  prevails  in  another  state  has 
been  frequently  indulged  in  Georgia 
when  the  common  law  on  the  subject 
prevailed  in  Georgia. 

Euhanks  v.  Bamhs,  34  Ga.  407  (N. 
C.)  ;  Woodruff  v.  Saul,  70  Ga.  271 
(Tenn.) ;   Pattillo  v.  Alexamder,   96 


Ga.  60,  29  L.  R.  A.  616,  22  S.  E. 
646  (Tenn.)  ;  Massachusetts  Ben. 
Life  Asso.  v.  Robinson,  104  Ga.  256, 

42  L.  E.  A.  261,  30  S.  E.  918. 
(Mass.)  ;  Charleston  &  W.  G.  R.  Go. 
v.  Miller,  113  Ga.  15,  38  S.  E.  338. 

And  the  same  presumption  has 
been  indulged,  even  when  the  law  of 
Georgia  was  statutory  and  opposed 
to  the  common  law.  Jones  v.  Rice,. 
92  Ga.  236,  18  S.  E.  348  (Ala.)  ; 
Flournoy  v.  First  Nat.  Bank,  79  Ga_ 
810,  2  S.  E.  547   (Ind.). 

In  Selma  R.  d  D.  R.  Go.  v.  Lacy,. 

43  Ga.  461  (Ala.),  the  court  said 
that  no  presumption  could  be  in- 
dulged that  positive  statutes  of  the- 
forum  opposed  to  the  common  .  law 
prevail  in  the  other  state. 

Illinois. 

In  this  state  the  presumption  ini 
favor  of  the  common  law  is  indulged, 
even  when  the  local  law, on  the  sub- 
ject is  statutory. 

Tinkler  v.  Gox,  68  111.  119  (Ind.)  r 
Sehlee  v.  Guokenheimer ,  179  111.  593, 
54  N.  E.  302;  Hanohetr  V.  Rice,  22' 
111.  App.  442  (Wis.)  ;  Van  Ingen  v. 
Brabrook,  27  111.  App.  401  (Mo.)  ; 
Miller  v.  MacVeagh,  40  111.  ^pp.  532' 
(S.  D.);  Lipe  v.  McGlevy,  41  111. 
App.  59  (Colo.)  ;  Selz  v.  Guthman,. 
62  111.  App.  624  (Wis.)  ;  Dempster  v. 
Stephen,  63  111.  App.  126  (Can.)  ; 
Dalton  V.  Taliaferro,  101  111.  App. 
592;  Jo  Daviess  County  v.  Staples,. 
108  111.  App.  539  (Iowa).  See  also. 
infra,  note  5. 

hidiana. 

The  presumption  in  favor  of  the 
common  law  is  indulged  in  Indiana 
even  when  the  local  law  on  the  sub- 
ject is  statutory. 

Johnson  v.  Chambers,  12  Ind.  102' 
(Pa.)  ;   Butler  v.   Myer,   17   Ind.   71 
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(Ohio)  ;    Mendenhall   v.    Gately,    18  field,   67    Iowa,   691,   25   N.    W.   882 

Ind.  149  (Miss.)  ;  Crake  v.  Crake,  18  (N.  Y.)  ;  Davis  v.  Chicago,  B.  I.  <& 

Ind.    156    (Ohio)  ;    Buckinghouse   v.  P.  R.  Co.  83  Iowa,  744,  49  N.  W.  77 

<}regg,  19  Ind.  401;   Baltimore  &  0.  (Ohio);     Bresser    v.    Saarman,    112 

S.  W.  R.   Co.  V.  Read,  158  Ind.  25,  Iowa,    720,    84   IST.   W.    920    (Neb.)  ; 

56  L.   R.   A.   468,   92   Am.   St.   Rep.  Spinney  v.  Miller,  114  Iowa,  210,  89 

293,   62  N.  E.  488    (111.);   Smith  v.  Am.    St.    Rep.    351,    86    N.    W.    317 

Muncie    Nat.    Bank,    29     Ind.     158  (111.)  ;   Eeivitt  v.  Morgan,  88  Iowa, 

(Ohio)  ;     Schurman    v.     Marley,    29  468,  55  N.  W.  478   (Ohio)  ;  Barringer 

Ind.   458    (N.  C.)  ;   Lichtmberger  v.  v.  Ryder,  119  Iowa,  121,  93  N.  W.  56 

Graham,  50  Ind.  288   (Ky.)  ;  Alford  (Wis.)  ;    Sieverts    v.    National   Ben. 

V.  Baker,  53  Ind.  279  (Ky.)  ;  Patter-  Asso.   95   Iowa,   710,   64  N.   W.   671 

son  V.  Garrell,  60  Ind.  128    (Ohio)  ;  (Minn.)  ;      Goodwin     v.     Provident 

Smith    V.     Peterson,     63     Ind.     243  Sav.  Life  Assur.  Soc.  97  Iowa,  226, 

(Ky.);   Robards  v.  Marley,  80  Ind.  32   L.   R.   A.   473,   59   Am.   St.   Rep. 

185   (Kan.)  ;  Rogers  v.  Zook,  86  Ind.  411,  66  N.  W.  157   (N.  Y.)  ;   McMil- 

237   (W.  Va.)  ;  Supreme  Council,  0.  Ian  v.  American  Eaop.  Co.  123  Iowa, 

G.  F.  V.  Garrigus,   104  Ind.  133,  54  236,  98  N.  W.  629    (Ind.);   German 

Am.  Rep.  298,  3  N.  E.  818    (Ky.)  ;  Bank   v.    Americam    F.    Ins.    Co.    83 

Baltimore    d    0.    8.    W.    R.    Co.    v.  Iowa,     491,    32     Am.    St.    Rep.    316, 

Jones,   158   Ind.   87,    62    N.   E.   994  50  N.  W.  53    (111.)  ;   Re  Capper,  85 

(Ohio);    Baltimore   &   0.   S.   W.   B.  Iowa,  82,  52  N.  w.  g  (Ind.). 

Co.  V.  Hollenbeck,   161  Ind.  452,  69  In  Hudson  v.  Northern  P.  R.  Co. 

N.    E.    136    (Ky.);     Cunningham   v.  92  Iowa,  231,  54  Am.  St.  Rep.  550, 

Jacobs,   120   Ind.   306,  22  N.  E.  335  60  N.  W.  608,  the  court  said  that, 

(111.)  ;  Buchanan    v.    Hubbard,    119  as  there  was  no  statute  in  Io«a  reg- 

Ind.  187,  21  N.  E.  538   (Kan.).  ulating  the  limitation  of  a  carrier's 

T  liability  by  contract,  it  would  be  pre- 
sumed that  the  common-law  rule  by 

The  courts  of  Iowa  are  committed  ^^-^^     ^     ^^^.^-^^     ^^^     stipulate 

to  the  presumption  that  the  law  of  ^g^j^^^  liability  for  loss  not  due  to 

the  other  jurisdiction  is  the  same  as  negligence  prevailed  there,  although 

that  of  Iowa,  even  when  the  latter  ^^^^  ^  stipulation  is  ineffectual  un- 

is  statutory  and  opposed  to  the  com-  ^^^  (.j^^  j^^^  statute.     The  eommon- 

^°"^  ^^"^-  law  rule   that  was   applied   in   this 

Bean  v.  Briggs,  4  Iowa,  464  (111.)  ;  ^^^^^   however,  was  that  which  pre- 

Sayre    v.     Wheeler,    31     Iowa,     112  ^^^^^    ^    ^^^^^^^    ^^^^    contracting 

(Mo.)  ;   Sayre  v.  Wheeler,  32  Iowa,  ^g^j^^t      liability      for      negligence, 

559  (Mo.)  ;  Stephens  v.  Williams,  46  ^j^ich  is  also  the  statutory  rule  in 

Iowa,  540  (Mich.)  ;  Church  v.  Cross-  i^.^^^ 

man,  49  Iowa,  444   (N.  Y.)  ;  Webster  g^^  ^j^^  p,.^^  j^f.„g^  Brewing  Co. 

V.  Hunter,  50  Iowa,  215   (111.)  ;  Peck  ^   ^^  p^^^^^^  gg  ^^^^^  395^  g^  jj^  ^_ 

V.  Parchen,  52  Iowa,  46,  2  N.  W.  597  959^  ^^^^^^  ^^^^  g_ 

(Mont.)  ;  Neese  v.  Farmers'  Ins.  Go. 

55   Iowa,   604,   8  N.  W.  450    (Neb.)  ;  ^>^««s«s- 

Hadley  v.  Gregory,  57  Iowa,  157,  10  The  courts   of  Kansas   consistent- 

N.  W.  319  (Ind.)  ;  Goodnow  v.  Litch-  ly  indulge  the  presumption  that  the 
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law  of  another  state  is  the  same  as    is  the  common  law.    The  question  in 
that  of  Kansas,  even  when  the  latter    that  case  was  as  to  the  measure  of 

is  statutory  and  opposed  to  the  com-  damages    for   personal   injuries    sus- 

mon  law.                                ,  tained  in  another  state.     Tue  law  of 

Furrow  v.  Chapin,  13  Kan.  107;  the  forum  on  the  subject  was  evi- 
Kansas  P.  R.  Go.  v.  Cutter,  16  Kan.  dently  the  common  law,  and  not  stat- 
568  (Colo.)  ;  Holthaus  v.  Farris,  24  utory.  The  court  said:  "In  the  ab- 
Kan.  784  (Mo.)  ;  Rogers  v.  Coates,  sence  of  averment  and  proof,  the  rule 
3S  Kan.  232,  16  Pac.  463  (Mo.)  ;  is  that  foreign  states  whose  system 
Shattuck  V.  Chandler,  40  Kan.  516,  of  jurisprudence  is  derived  from  the 
10  Am.  St.  Rep.  227,  20  Pac.  225  same  source  as  our  own  are  pre- 
(111.)  ;  Missouri  P.  R.  Co.  v.  Shar-  sumed  to  be  governed  by  the  same 
ritt,  43  Kan.  375,  19  Am.  St.  Rep.  law." 
143,  23  Pac.  430  (Mo.)  ;  Roe  v.  Roe,  See  also  infra,  note  5. 
.52  Kan.  724,  39  Am.  St.  Rep.  367,  35  Turner  v.  Johnson,  106  Ky.  460, 
Pac.  888  (Colo.)  ;  Heery  v.  J.  I.  Mott  50  S.  W.  675,  determined  the  legal 
Iron  Works  Co.  10  Kan.  App.  579,  effect  of  a  bond  by  reference  to  the 
■62  Pac.  904  (Colo.)  ;  Scott  v.  Beard,  law  of  Kentucky,  in  the  absence  of 
■5  Kan.  App.  560,  47  Pac.  896  (Mo.)  ;  an  allegation  that  the  law  of  Mis- 
Re  Hess,  5  Kan.  App.  763,  48  Pac.  souri  gave  the  bond  a  different  ef- 
596  (Okla.)  ;  Thomen  v.  Sullivan,  9  feet.  The  law  of  Kentucky,  how- 
Kan.  App.  887,  Appx.  60  Pac.  755  ever,  does  not  appear  to  have  been 
(111.)  ;  Woolacott  v.  Case,  63  Kan.  statutory. 
35,  64  Pac.  965  (Cal.)  ;  Poll  v.  Hicks,  i„„i,i„„„. 
■67   Kan.   191,   72   Pac.    847    (Ohio)  ; 

Mutual  Home  &  8av.  Asso.  v.  Worz,  The  courts  of  Louisiana,  as  a  rule, 

•67  Kan.  506,  73  Pac.  116  (Mo.).  indulge  the  presumption  that  the  law 

Such,  also,  is  the  statute  of  that  «'   another   state  or   country   is   the 

«tate    (Civ.  Code,  §  370;   Gen.  Stat,  same   as   its   own,    even   though   the 

1897,   chap.   97,   §    1718;    Gen.    Stat,  latter  be  statutory. 

1899,  §  4633).     Alexandria,  A.  &  Ft.  Patterson  w.  Garrison,  \Q  1,0..  mi ; 

8.  R.  Co.  V.  Johnson,  61  Kan.  417,  *'«"«  v.   Ventress,   19  La.  Ann.   373 

59  pa(;_  1063.  (Miss.)  ;     Randall's    Succession,    26 

La.    Ann.    163    (Miss.)  ;    McLear   v. 

Kentucky.  Hunsicker,  29  La.  Ann.  539    i,Del.)  ; 

The  presumption  in  favor   of  the  Sandidge  v.  Hunt,  40  La.  Ann.  766, 

•common   law   has   been   indulged   in  5  So.  55  (Tenn.)  ;  Roehl  v.  Porteous, 

Kentucky,  even  when  its  law  on  the  47  La.  Ann.  1583,  18  So.  645   (Ala.), 

subject  was  statutory.    Moss  v.  Row-  Or,    without    indulging    any    pre- 

■land,  3  Bush,  506    (Mo.)  ;  Klenke  v.  sumption,   apply   the  law  of  Louis- 

Noonan  (Ky.)   81  S.  W.  241   (Ohio),  iana    as    the    only    law    before    the 

The  opinion   in   Chesapeake  &   N.  court.     Bonneau  v.  Poydras,  2  Rob. 

R.  Co.  V.  Tenable,  111  Ky.  41,  63  S.  (La.)     1     (France);     Van    Dyck    v. 

W.    35,    illustrates   the   tendency   of  Hill,    4    Rob.     (La.)     140     (Tenn.)  ; 

the  courts  to  ignore  the  distinction  Stone    v.    Minor,    6    Rob.    (La.)     29 

between  the  two  presumptions  when  (Miss.)  ;     Harris    v.     Alexander,     9 

the  law  of  the  forum  on  the  subject  Rob.    (La.)    151    (Miss.)  ;   Spears  v. 
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Turpin,  9  Rob.    (La.)    293    (Miss.)  ;  And  in  Tllexan  v.  Wilson,  43  Me. 

Campbell   v.   Miller,   3   Mart.   N.   S.  186  ( N.  Y. ),  where  tlie  law  of  Maine 

149  (Miss.)  ;  Hernandez  v.  Oaretage,  on  the  subject  was  statutory,  the  pre- 

4  Mart.  N.  S.  419  (Miss.);  Marshall  sumption   in   favor    of   the   common 

V.     Watrigant,     13     La.     Ann.     619  law  was  indulged. 

(Ky. );    Kuenzi    v.    Elvers,    14    La.  And  in  Carpenter  v.  Grand  Trunk 

Ann.  392   (Brazil)  ;  Atkinson  v.  At-  R.  Co.  72  Me.  388,  39  Am.  Rep.  340,, 

kinson,    15    La.    Ann.    491     (Tex.)  ;  it  was  expressly  held  that  it  would 

Syme   v.    Stewart,    17    La.    Ann.    73  be  presumed  that  the  common  law, 

(Miss.)  ;  Crazier  v.  Hodge,  3  La.  357  with  respect  to  a  passenger's  right 

(Fa..)  ;  Harris  V.  Allnutt,  12  113..  i65;  to    "stop    over,"    prevailed    in    New 

Smoot  V.  Russell,  1  Mart.  N.  S.  522  Hampshire,    Vermont,    and    Canada,. 

(Ala.)  ;  Peabody  v.  Carrol,  9  Mart,  and  that  there  was  no  presumption 

(La.)  295,  13  Am.  Dec.  305.  that  the  rule  had  been  changed  by 

But  see  Rush  v.  Landers,  107  La.  statute  in  those  jurisdictions,  as  it 

549,  57  L.  R.  A.  353,  32  So.  95,  ante,  had  in  Maine. 

§  781  a,  note  4.     There  is  no  attempt  In  Emerson  Co.  v.  Proctor,  97  Me. 

in  the  opinion  in  this  case  to  recon-  360,  54  Atl.   849,  however,   the  prc- 

cile  the  decision  with  the  Louisiana  sumption  was  indulged  that  the  law 

decisions   above  cited.     Perhaps   the  of    Maryland,    like    the    statute    of 

court  had  in  mind  a  distinction  be-  Maine,    requires    the    reservation    of 

tween     common-law     and     noncom-  title  by  the  seller  of  personal  prop- 

mon-law  questions,  though  even  that  erty  to  be  in  writing. 

distinction  will  not  serve  to  recon-  ,,       ,      , 

Maryla/)id. 
cile  all  the  decisions.     For  instance, 

in  Crazier  v.  Hodge,  3  La.  357,  where  In   ^*a<e    use    of   Allen   v.    Pitts- 

the  law  of  Louisiana  was  applied  in  ^urgh  &   C.  R.   Go.  45  Md.  41    (an 

the  absence  of  proof  of  the  law  of  action  in  Maryland  for  death  caused 

Pennsylvania,  the  question  was  as  to  by  negligence  in  another  state),  the 

the  rights  of  a  surviving  partner —  court  said  that  in  the  absence  of  any- 

clearly  a  common-law  question.  thing  to  the  contrary  the  presump- 
tion is  that  the  common  law  pre- 
vailed in  the  state  where  the  alleged 

McKenzie  v.  Wardwell,  61  Me.  136  wrong  was  done;   but  there  was  no 

(Mass.),   and   Peabody   v.   McGuire,  such  presumption  respecting  the  posi- 

79  Me.   572,   12  Atl.   630    (Canada),  tive  statutory  law  of  Maryland.    It 

declare   in   general    terms    that   the  was    accordingly   held   that   the   ac- 

law  of   another   jurisdiction  is   pre-  tion  would  not  lie  in  Maryland  with- 

sumed   to  be   the   same   as  the   law  out  proof  of  a  statute  of  the  other 

of    Maine,    without    suggesting    any  state  giving  a  right  of  action  for  a 

distinction    between    subjects    as    to  negligent    homicide,    although    there- 

which   the   common   law  prevails   in  was  such  a.  statute  in  Maryland. 

Maine   and   those   as   to   which   the  In  Dickey  v.  Pacomoke  City  'Nat. 

law    of    Maine    is    statutory.       In  Bank,   89  Md.  282,   296,  43  Atl.  33, 

neither  case,  however,  did  it  appear  the  court  said  that  the  authorities 

that  the  law  of  Maine  on  the  sub-  were  not  uniform  as  to  whether  th& 

ject  was  statutory.  courts  of  one  state  will  presume,  in 
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the  absence  of  anything  to  the  con-  common   law   has   been   indulged   in 

trary,     that     a     foreign     state     has  Michigan,  even  when  its  law  on  the 

adopted  the  same  statute  that  is  in  subject    was     statutory.       Crane    v. 

force  where  the  case  is  pending;  but  Hardy,  1  Mich.  56    (N.  Y.)  ;  Knapp 

that  it  would  be  carrying  such  pre-  v.   Knapp,   95   Mich.   474,   55   N.   W. 

sumption    to    an    unreasonable    ex-  353   (Wis.)  ;  Sohroeder  v.  Boyce,  127 

tent,   to  presume,   without  proof   to  Mich.  33,  86  N.  W.  387    (Ind.). 

that  effect,  that  there  is   a  statute  Kermott  v.  Ayer,  11  Mich.  181,  de- 

in  the  District  of  Columbia,  like  the  clined    to    indulge   the    presumption 

statute  of  Maryland,  which  makes  a  that  the  rate  of  interest  in  Canada 

complete    change    of    a    common-law  was  the  same  as  in  Michigan, 

rule.  And    O'Rourlce    v.     O'Rourke,    43 

National  Bank  of  Bristol  v.  Balti-  Mich.   58,   4  N.   W.   531,   refused   to 

more  &  0.  B.  Co.  (Md.)   59  Atl.  134,  indulge  the  presumption  that  there 

indulged   the   presumption  that   the  was  a  statute  in  New  York  like  that 

common  law  with  respect  to  bills  of  of    Michigan,  invalidating    contracts 

lading  prevailed  in  Virginia.     So  far  made  on  Sunday, 

as  appears,  however,  the  common  law  So,   in  Ellis  v.   Maxson,   19  Mich, 

on  the  subject  prevails  in  Maryland.  186,  involving  the  validity  of  a  parol 

Massachusetts.  contract    for    the    sale    of    lands    in 

When  the  law  of  Massachusetts  on  ""°°^"'  ^^^  """'^t  ^^'^  "^^^  "  " 
the  subject  in  question  is  statutory,  '=°"^'^  ™^''«  ^"^  presumption  as  to 
so  that  there  is  a  practical  differ-  *^^  ^^^^  °*  """"'^  i*  ^^"'^''^  ^^  ^^""^ 
ence  in  the  results  of  the  two  pre-  '^  conformed  in  substance  to  the 
sumptions,  the  courts  consistently  in-  ^"'^""^^  principles  of  common  law. 
dulge  the  presumption  that  the  com-  ^^^  <=°'^'"*  ^""^^^^  ^^''^  "^^^  it  was 
mon  law  is  in  force  in  the  other  ''°*  necessary  to  decide  how  univer- 
,   .  sally  such  a  presumption  may  be  in- 

Com.  V.  Graham,  157  Mass.  73,  16  "^"'Sed,  but  that  it  certainly  would 
L.  E.  A.  578,  34  Am.  St.  Rep.  255,  """^  ^^  presumed  that  the  legislature 
31  N.  E.  706  (Maine)  ;  Murphy  v.  ""^  ^''°^^^'  ^^^^  ^^^  ^^°P^^^  ^11  «* 
Collins,  121  Mass.  6  (N.  Y.)  ;  Dan-  *^^  "*''*^*"^  °^  *^^  ^°™'"- 
iels  V.  Pratt,  143  Mass.  216,  10  N.  ^"^  ^"  Butohir^  v.  Kimmell,  31 
E.  166  (N.  Y.)  ;  Eelley  v.  Kelley,  ^"'^-  ^^^^  ^^  ^™-  ^^P"  ^^'^'  ^'"^S<^ 
161  Mass.  Ill,  25  L.  R.  A.  806,  42  ^°°^^^  ^^"^  ^^""^  ^'^  thought  it  was 
Am.  St.  Rep.  389,  36  N.  E.  837  questionable  whether  the  presump- 
(N.  Y.);  Cherry  Y.  Sprague  (Mass.)  *'°°  '"^  *^^°''  °*  *^^  '=°°"^°'^  1^"' 
67  L.  R.  A.  193  and  note,  72  N.  E.  ^^"  *<*  ^^  ''.PP"^'^  universally. 
-E-Q  See   also   infra,   note   5, 

4ob. 

In  the  last  three   cases   it  is  ex-  Minnesota. 
pressly  stated  that  there  is  no  pre- 

sumption   that   the   statutes    of   an-  '^^^  presumption  in  favor  of  the 

other  state  are  like  those  of  Massa-  '=°°^"<"^   '^^   ^""^   ^^""^    ""i"lged   in 

,        , ,  Minnesota,  even  when  its  law  on  the 

*"  sL  also  infra,  note  5.  ""''J'=<=*  ^^^  statutory.    Reiff  v.  Bale 

ken,    36   Minn.    333,    31    N.    W.    348 
Michigan.  (Dak.)  ;  Pardoe  v.  Merritt,  75  Minn. 

The  presumption  in   favor   of  the  12,  77  N.  W.  552  (Neb.), 
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Desnoyer    v.    McDonald,    4    Minn.  Houghtaling   v.   Ball,    19   Mo.    84, 

515,    Gil.   402;    Cooper  v.   Reaney,   4  59    Am.    Dec.    331     (111.)  ;    Lucas    v. 

Minn.   528,   Gil.   413;    and  Brimhall  Ladew,  28  Mo.  342    (N.  Y.)  ;  Meyer 

V.   Van  Gampen,  8  Minn.  1,  82  Am.  v.  McCabe,  73  Mo.  236  (Ind.);  Mor- 

Dec.  118,  Gil.  1,  which  indulged  the  rissey  v.  Wiggins  Ferry  Co.  47  Mo. 

presumption  that  the  law  of  another  521   ( N.  Y. )  ;  Benne  v.  Schnecko,  100 

state   was   the   same  as  the  law  of  Mo.  2.50,  13  S.  W.  82   (Ky.;  Tenn.)  ; 

Minnesota,  were  impliedly  overruled  State  v.  Clay,  100  Mo.  571,  13  S.  W. 

by  Hoyt   v.   McNeil,   13   Minn.    391,  827   (Kan.)  ;  McPike  v.  McPike,  111 

Gil.   302    (which   refused  to  indulge  Mo.  216,  20  S.  W.  12    (111.)  ;  A.  0. 

the   presumption   that   there   was   a  Edwards  Brokerage  Co.  v.  Stevenson, 

statute  of  limitations  in  New  York  160  Mo.  516,  61  S.  W.  617   (N.  Y.)  ; 

and    Michigan    like   that   of   Minne-  Goldsmith  v.   Chicago   &  A.   R.   Co. 

sota)  ;  and  were  expressly  overrule<l  12   Mo.   App.   479    (111.)  ;    White   v. 

hy  Myers  ^.  Chicago,  St.  P.  M.  &  0.  Chaney,    20    Mo.    App.    389     (Ky.)  ; 

R.  Go.  69  Minn.  476,  65  Am.  St.  Rep.  Kerwin  v.  Doran,  29  Mo.  App.  397 

579,  72  N.  W.  694  (which  refused  to  (111.);    Cooper  v.   Standley,   40  Mo. 

indulge    a    presumption    that    there  App.  13S  [111.)  ;  Crouch  v.  Louisville 

was  a  statute  in  Wisconsin  similar  d  N.  R.  Go.  42  Mo.  App.  248   (111.)  ; 

to    that    of    Minnesota    creating    a  Gaylord  v.  Duryea,  95  Mo.  App.  574, 

cause  of  action  for  negligent  homi-  69  S.  W.  607  (N.  Y.)  ;  Price  v.  Glev- 

cide).     But  see  Mowry  v.  McQtteen,  enger,  99  Mo.  App.  536   (111.). 

80  Minn.  385,  83  N.  W.  348,  which  The  foregoing  cases  impliedly  neg- 

says:    "Statutes    of    limitations    are  ative  the  presumption  that  the  law 

matters  of  procedure,  pleading,  and  of  the  other  state  is  the  same  as  the 

proof;  and,  in  the  absence  of  any  al-  statutory  law  of  Missouri  when  the 

legation  to  the  contrary,  we  may  as-  other  state  was  subject  to  the  law 

sume   in  an   action  brought  in  this  of   England   prior   to   its   admission 

state  that  they  are  the  same  in  Wis-  into  the  Union;   and  that  presump- 

eonsin  as  in  Minnesota  on  this  par-  tion    has   been    expressly   denied    in 

ticular  subject."  such   case  by   Goldsmith  v.   Chicago 

d  A.  R.  Go.  12  Mo.  App.  479   (111.)  ; 

Missouri.  Rohan  Bros.  Boiler  Mfg.  Go.  v.  Rich- 

As  pointed  out  ante,   §   781b,  the  mond,   14   Mo.   App.   595;    White  v. 

courts  of  Missouri  decline  to  indulge  Chaney,    20    Mo.    App.    395     (Ky.)  ; 

the  presumption  in  favor  of  the  com-  Crouch  v.  Louisville  d  N.  R.  Go.  42 

mon  law  with  respect  to  some  states  Mo.  App.   248    (111.)  ;    Nenno  v.   St. 

as  to  which  that  presumption  is  gen-  Louis   &   8.   F.   R.   Co.    (Mo.  App.) 

erally  indulged  by  the  courts  of  other  80  S.  W.  24   (111.), 

jurisdictions.      The    courts    of    Mis-  In    the    following    eases    the    pre- 

souri,   however,   consistently   indulge  sumption  was  indulged  that  the  law 

the  presumption  in  favor  of  the  com-  of  the  other  state  was  the  same  as 

mon  law,  even  when  the  law  of  Mis-  the    statutory   law   of   Missouri,   be- 

souri  upon  the  subject  is  statutory,  cause  the  other  state  was  not  one  of 

if  the  other  state,  prior  to  becoming  those  with  respect  to  which,  accord  • 

a  member  of  the  Union,  was  subject  ing   to   the   criterion    established   in 

to  the  law  of  England.  Missouri,  the  presumption  in  favor 
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of  the  common  law  may  be  indulged:  361,  44  L.  R.  A.  383,  77  N.  W.  778; 

Kolluok    V.    Emmert,    43    Mo.    App.  Pennsylvania  Co.  v.  Kennard   Glass 

586     (Kan.);     Wyeth    Hardware    &  &  Paint  Co.  59  Neb.  435,  81   N.  W. 

Mfg.  Go.  V.  Lang,  54  Mo.  App.   147  372    (Pa.)  ;   Schmitt  &  Bros.   Go.  v. 

(Kan.);  BrinJcman  v.  Luhrs,  60  Mo.  Mahoney,  60  Neb.   20,   82  N.   W.   99 

App.  512    (Kan.)  ;  Barhydt  v.  Alex-  (Ohio)  ;  People's  Bldg.  Loan  &  Sav. 

ander,  59  Mo.  App.   188;   Hurley  v.  Asso.  v.  Backus,  2  Herdman   (Neb.) 

Missouri  P.  R.  Go.  57  Mo.  App.  675  463,  89  N.  W.  315   (N.  Y.). 

(Tex.).  See,  however.   Council  Bluffs  Sav. 

When  the  common  law  on  the  sub-  Bank   v.    Qriswold,   50   Neb.   753,   70 

ject   prevails   in  Missouri   it  is   im-  N.  W.  376,  infra,  note  5. 

material,  for  the  practical  purposes 

,  .-,  I,  iu      ii     X      ■        i  i.     T^ew  Hampshire. 

01  the  case,  whether  the  foreign  state  '^ 

is  one  with  respect  to  which  the  pre-  In  Ela  v.  Ela,  70  N.  H.  163,  47 
sumption  in  favor  of  the  common  Atl.  414,  the  presumption  was  in- 
law may  be  indulged  or  not,  since  dulged  that  under  the  law  of  Ala- 
if  that  presumption  cannot  be  in-  bama,  as  under  the  law  of  New 
dulged,  the  presumption  that  the  law  Hampshire,  real  property  does  not 
of  the  other  state  is  the  same  as  the  pass  to  the  administrator,  but  de- 
law  of  Missouri  prevails.  Thus,  it  scends  to  the  heirs, 
was  held  in  Philpott  v.  Missouri  P.  In  Leach  v.  Pillsbury,  15  N.  H. 
R.  Go.  85  Mo.  164,  that  in  the  ab-  137,  however,  the  court  refused  to 
sence  of  evidence  as  to  the  age  of  indulge  the  presumption  that  the  law 
majority  in  Texas,  it  must  be  pre-  of  Louisiana,  with  respect  to  the  dis- 
sumed  to  be  the  same  as  fixed  by  tribution  of  the  intestate's  estate, 
the  common  law  of  Missouri.  was  the  same  as  the  statute  of  New 

Nebraska.  Hampshire. 

The  presumption  that  the  law  of  ^' 

the  other  state  is  the  same  as  the  The  presumption   in  favor  of  the 

law   of   Nebraska   is   indulged,   even  common   law   has   been   indulged   in 

when   the   law   of  Nebraska   on   the  New   Jersey,   even  when  the  law  of 

subject  is  statutory.  that  state  on  the  subject  was  stat- 

Scroggin   v.    McClelland,    37    Neb.  utory.     Wain  v.  Wain,  53  N.  J.  L. 

644,  22  L.  R.  A.  110,  40  Am.  St.  Rep.  429,    22    Atl.    203     (Pa.);    Flagg    v. 

520,  56  N.  W.  208    (statute  of  lim-  Baldwin,  38  N.  J.  Eq.  219,  48  Am. 

itations;    111.);    Fitzgerald   v.    Fitz-  Rep.  308   (N.  Y.)  ;  Bradley  v.  John- 

gerald  &  M.  Constr.  Co.  41  Neb.  374,  son,  46  N.  J.  L.  271   (N.  Y.). 

59  N.  W.  838    (Neb.)  ;    Chapman  v.  In  Fred  v.   Fred    (N.   J.   Eq.)    58 

Brewer,  43  Neb.  890,  47  Am.  St.  Rep.  Atl.   611,   the   court,   in  the  absence 

779,   62   N.   W.   320    (Iowa)  ;    Smith  of  the  law  of  the  other  state  upon 

V.  Mason,  44  Neb.  610,  63  N.  W.  41  the  subject,  interpreted  a  decree  ren- 

(111.);   8ta/rk  v.  Olsen,  44  Neb.  646,  dered   in   Dakota  granting   alimony, 

63  N.  W.  37  (by  implication;  Kan.)  ;  in  the  light  of  the  practice  in  New 

Welton  v.  Atkinson,  55  Neb.  674,  70  Jersey  not  to  award  a,  gross  amount 

Am.    St.    Rep.    416,    76    N.    W.    473  for  future  support,  but  to  grant  an 

(Ark.)  ;  Fisher  v.  Donovan,  57  Neb.  allowance  in  periodical  instalments. 
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In  Leake  v.  Bergen,  27  N.  J.  Eq. 
^60,  the  plea  of  usury  was  defeated, 
although  the  contract  would  appar- 
ently have  been  usurious  tested  by 
the  law  of  New  Jersey,  because  the 
law  of  the  other  state  upon  the  sub- 
ject was  not  proved. 

TSlew  York. 

The  presumption  in  favor  of  the 
-common  law  is  indulged  in  New 
York,  even  when  its  law  on  the  sub- 
ject is  statutory. 

Zeltner  v.  Irxoin,  25  App.  Div.  228, 
49  N.  Y.  Supp.  337  (Pa.)  ;  Deyo  v. 
Morss,  30  App.  Div.  56,  51  N.  Y. 
Supp.  785  (Pa.)  ;  Re  Hulbert  Bros. 
38  App.  Div.  323,  57  N.  Y.  Supp.  38 
(Mo.)  ;  Stokes  V.  Maoken,  62  Barb. 
145  (Bng.)  ;  Sullivan  v.  Babcock,  63 
'How.  Pr.  120  (N.  J.);  Throop  v. 
Batch,  3  Abb.  Pr.  23  (Mich.;  Ohio)  ; 
Waldron  v.  Ritchmgs,  9  Abb.  Pr.  N. 
S.  359  (Pa.)  ;  Graves  v.  Cameron,  9 
Daly,  152  (N.  J.)  ;  Vanderpoel  v. 
Gorman,  140  N.  Y.  563,  24  L.  R.  A. 
548,  37  Am.  St.  Rep.  601,  35  N.  E. 
932  (N.  J.)  ;  First  Nat.  Bank  v.  Na- 
tional Broadway  Bank,  156  N.  Y. 
459,  42  L.  R.  A.  139,  51  N.  E.  398 
(Conn.)  ;  Franzen  v.  Zimmer,  90 
Hun,  103,  35  N.  Y.  Supp.  612 
(Minn.)  ;  Waters  v.  Spencer,  89  N. 
Y.  Supp.  693   (111.). 

And  the  presvmiption  that  the  law 
of  the  other  state  is  the  same  as 
the  statutory  law  of  New  York  has 
been  expressly  denied.  Gasola  v.  Eu- 
gelman,  33  App.  Div.  428,  54  N.  Y. 
Supp.  89,  Affirmed  in  164  N.  Y.  608, 
58  N.  E.  1085;  Waters  v.  Spencer, 
89  N.  Y.  Supp.  693. 

In  Steioart  v.  Union  Mut.  L.  Ins. 
■Co.  115  N.  Y.  257,  42  L.  R.  A.  147, 
49  N.  E.  876,  it  was  said  that  in 
the  absence  of  evidence  to  the  con- 
-.trary   it   may  properly  be   assumed 


that  the  laws  of  another  state  are 
the  same  as  the  laws  of  the  forum. 
The  law  of  New  York  upon  the  sub- 
ject in  question,  however,  was  the 
common  law,  so  that  it  was  imma- 
terial which  of  the  two  presump- 
tions was  indulged. 

But  where  a  statute  of  another 
state  governing  the  particular  sub- 
ject has  been  proved,  it  cannot  be 
presumed  that  the  common  law  is 
in  force  there.  Moore  v.  Hegeman, 
92  N.  Y.  521,  44  Am.  Rep.  408. 

See  also  infra,  note  5. 

North   Carolina. 

The  presumption  in  favor  of  the 
common  law  is  indulged  in  North 
Carolina,  even  when  its  law  on  the 
subject  is  statutory.  Cade  v.  Davis, 
96  N.  C.  139,  2  S.  E.  225  (S.  C.)  ; 
Terry  v.  RobUns,  128  N.  C.  140, 
83  Am.  St.  Rep.  663,  38  S.  E.  470 
(N.  J.)  ;  Gooch  V.  Faucett,  122  N. 
C.  270,  39  L.  R.  A.  835   (Va.). 

The  majority  opinion  in  Lassiter 
V.  Norfolk  &  C.  R.  Co.  (N.  C.)  48 
S.  E.  642,  treats  the  question  wheth- 
er it  will  be  presumed  that  there  is 
a  statute  in  another  state  (Virginia) 
similar  to  the  statute  of  North  Caro- 
lina, as  though  it  were  an  open  one 
in  that  state;  but  Walker,  J.,  with 
whom  Connor,  J.,  concurred,  dis- 
sented from  this  view  and  declared 
it  had  been  settled  by  the  authorities 
above  cited  that  there  was  no  such 
presumption,  but  that,  upon  the 
other  hand,  the  presumption  was  in 
favor  of  the  common  law. 

North  Dakota. 

In  National  German-American 
Bwnk  V.  Lang,  2  N.  D.  66,  49  N.  W. 
414,  the  presumption  was  indulged 
that  the  rate  of  interest  in  Minne- 
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sota  was  the  same  as  that  in  North  Peter  Adams  Paper  Co.  v.  Cassard, 

Dakota.  206   Pa.    179,   55   Atl.   949    [N.   Y.] ; 

In  Dmcs  v.  Qlaspel,  4  N.  D.  251,  Bennett     v.     OalweU,     70     Pa.     253 
<30  N.  W.   60,  the  common-law  rule  [Wis.]), 
as  to  the  right  of  a  broker   to  re- 
cover commissions  and  advances  on  ^°«*''  Carolina. 
account  of  transactions  on  the  board  In  South  Carolina  the  presumption 
of  trade  was  presumed  to  prevail  in  in  favor  of  the  common  law  is  in- 
Minnesota.      So    far    as    appears    to  dulged  when  the  common  law  on  the 
the  contrary,  however,  the  common-  subject  prevails  in  the  state.     Bose- 
law  rule  also  prevailed  in  North  Da-  mand  v.  Southern  B.  Co.  66  S.  C.  91, 
kota.  44  S.  E.  574. 

Oklahoma.  ^""^  Coluvibian  BUg.  &  L.  Asso. 

V.   Rice    (S.   C.)    47   S.  E.   63,   after 

In   Oklahoma  the  presumption   ia  Voiding  that  there  was  no  presump- 

indulged   that  the   laws   of   another  ^jg^  ^^^^  ^^^  ^^^  „f  ^^^^  -^^  yj^. 

state   or  territory  are  the   same  as  gj^j^^  ^^^  ^j^e  same  as  in  South  Caro- 

its  laws,  whether  the  latter  be  com-  jj^^^^  indulged  the  presumption  that 

mon    law    or    statutory.      Greenville  ^^^   common   law   prevailed   in   Vir- 

jroi.  Bank  V.  Evans-Snyder  Buel  Go.  ^^^^  ^^^  ^hat  there  was  therefore 

9    Okla.     353,    60    Pac.    249     (Ind.  ^^  ^^^^^  limitation  as  to  the  rate  of 

Terr.)  ;    Mansur-TeUetts   Implement  interest  in  that  state,  notwithstand- 

<7o.  V.  Willet,  10  Okla.  383,  61  Pac.  j„g  ^j^^^  the  common  law  in  that  re- 

1066    (Mo.);    Keagy    v.    Wellington  ^    had    been    changed    in    South 

Nat.  Bank,  12  Oklal  33,  69  Pac.  811  Carolina. 
(Kan.). 

Oregon.  ^°«*''  Dakota. 

The  presumption  in  favor   of  the  ^he  courts  of  South  Dakota  pre- 

common  law  is  indulged  in  Oregon,  ^^^^  ^^^^  ^^^  la.w  of  another  state 

even  when  the  law  of  Oregon  on  the  '»  the  same  as  its  own,  whether  the 

subject    is    statutory.      Goodwin    v.  1^*^''  '^  common  law  or  statutory. 

Morris,   9   Or.    322    (Wash.    Terr.);  Thomas   v.   Pendleton,   I   8.   D.    150, 

€ressey  v.  Tatom,  9  Or.  541    (Gal.).  36  Am.  St.  Rep.  726,  46  N.  W.  180 

(Pa.)  ;    Sandmeyer  v.   Dakota  F.   £ 

Pennsylvania.  j^_  j„j    Po    g  s.  D.  346,  50  N.  W. 

In    Pennsylvania    the    courts    in-  353     (Tex.)  ;     Commercial    Bank    v. 

dulge  the  presumption  that  the  law  Jackson,  7  S.  D.  135,  63  N.  W.  548 

of  the  other  state  is  the  same  as  the  (111.)  ;  Morris  v.  Hubbard,  10  S.  D. 

law  of  Pennsylvania,  not  only  when  259,  72  N.  W.  894   (Kan.)  ;  Baird  v. 

the  common  law  on  the  subject  in  Vines   (S.  D.)   99  N.  W.  89  (Mont.), 

■question  prevails  in  the  latter  state  In  Meuer  v.  Chicago,  M.  &  St.  P. 

{Musser  v.   Staffer,  178  Pa.   99,   35  R.  Co.  11  S.  D.  94,  74  Am.  St.  Rep. 

Atl.  709    [Va.]),  but  also  when  its  724,    75    N.    W.    823,    however,    the 

law    on    the    subject    is     statutory  court    said   that   it   would   be   more 

{Evans   v.   Cleary,   125   Pa.   204,   11  technically  accurate   to   say  that   it 

Am.  St.  Rep.  886,  17  Atl.  440  [111.] ;  will  not  be  presumed  that  the  law 
Vol.  II.  CoNFL.  or  Laws — 98. 
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of  another  state  is  different  from  the 
law  of  South  Dakota. 

Tennessee. 

In  Tennessee  the  courts  indulge 
the  presumption  that  the  law  of  an- 
other state  is  the  same  as  its  own, 
not  only  when  the  common  law  on 
the  subject  prevails  in  Tennessee 
(Lewis  V.  Woodfolk,  2  Baxt.  25 
[La.] ;  Lotid  v.  HamUion  [Tenn.  Ch. 
App.]  45  L.  R.  A.  400,  51  S.  W.  140 
[Ala.] ) ,  but  also  when  the  law  there- 
of on  the  subject  is  statutory  (Bag- 
well T.  McTighe,  85  Tenn.  616,  4  S. 
W.  46  [Mo.]  ;  Pennsylvania  R.  Co.  v. 
Naive  [Tenn.]  64  L.  R.  A.  443,  79  S. 
W.  124  [Pa.]). 

There  is,  however,  no  presumption 
that  the  statutes  of  other  states  re- 
specting penalties  and  forfeitures 
are  similar  to  those  of  Tennessee. 
Subhle  V.  Morristown  Land  d 
Improv.  Co.  95  Tenn.  585,  32  S.  W. 
965  (N.  J.)  ;  Allen-West  Commission 
Co.  V.  Carroll,  104  Tenn.  489,  58  S. 
W.  314   (Mo.), 

Texas. 

When  the  law  of  Texas  on  the  sub- 
ject in  question  is  statutory,  the 
courts  usually  indulge  the  presump- 
tion that  the  law  of  the  other  state 
is  the  same  as  that  of  Texas. 

PausTca  v.  Daws,  31  Tex.  68  (Mex- 
ico) ;  Houston  &  T.  C.  B.  Co.  v. 
Baker,  57  Tex.  422  (Ga.)  ;  James  v. 
James,  81  Tex.  373,  16  S.  W.  1087 
( Ind.  Terr. )  ;  Burgess  v.  Western  V. 
Teleg.  Co.  92  Tex.  125,  71  Am.  St. 
Rep.  833,  46  S.  W.  794  (Va.)  ;  Gill  v. 
Everman,  94  Tex.  209,  59  S.  W.  531 
(Ky.)  ;  Missouri,  K.  &  T.  R.  Co.  v. 
Cocreham,  10  Tex.  Civ.  App.  166,  30 
S.  W.  1118  (Mo.)  ;  Silliman  v. 
Thornton,  10  Tex.  Civ.  App.  303,  30 
S.  W.  700   (Miss.)  ;  Franlcs  v.  Han- 


cock, 1  Posey,  Unrep.  Gas.  (Tex.) 
554  (Mo.)  ;  Southern  Ins.  Co.  v.  Wol- 
verton  Hardware  Co.  (Tex.)  19  S. 
W.  615  (Ind.  Terr.)  ;  Blethen  v.  Bon- 
ner (Tex.  Civ.  App.)  52  S.  W.  571 
(Mass.)  ;  Thurmond  v.  Bank  of 
Georgia  (Tex.  Civ.  App.)  27  S.  W. 
317  (Ga.)  ;  Goddard  v.  Reagan,  S 
Tex.  Civ.  App.  272,  28  S.  W.  352 
(Tenn.)  ;  Caledonia  Ins.  Co.  v. 
Wenar  (Tex.  Civ.  App.)  34  S.  W. 
385  (N.  Y.)  ;  Ft.  Dearborn  yat. 
Bank  v.  Berrott,  23  Tex.  Civ.  App. 
662,  57  S.  W.  340 ;  Clardy  v.  Wilson, 
24  Tex.  Civ.  App.  196,  58  S.  W.  52: 
(Tenn.)  ;  Texarkama  &  Ft.  S.  R.  Go. 
V.  Gray  (Tex.  Civ.  App.)  65  S.  W. 
85  (Ark.)  ;  Boyd  v.  Boyd  (Tex.  Civ. 
App.)  78  S.  W.  39  (Ark.)  ;  Hillurn 
V.  Harris,  2  Tex.  Civ.  App.  395,  21 
S.  W.  572   (Tenn.). 

The  presumption  in  favor  of  the 
common  law  has  been  expressly  and 
in  terms  denied  in  Texas.  Bradshaw 
v.  May  field,  18  Tex.  21  (Tenn.); 
Tempel  v.  Dodge,  89  Tex.  71,  32  S. 
W.  514,  33  S.  W.  222   (Conn.). 

Utah. 

It  is  now  settled  in  Utah  that  the 
law  of  another  state  will  be  pre- 
sumed to  be  the  same  as  that  of 
Utah,  although  the  latter  is  statutory. 
American  Oak  Leather  Co.  v.  Union 
Bank,  9  Utah,  87,  33  Pac.  24ft 
(Mich.)  ;  Dignan  v.  Nelson,  26  Utah, 
186,  72  Pac.  936. 

The  contrary  decision  in  Rudy  v. 
Rio  Grande  Western  R.  Co.  8  Utah, 
165,  30  Pac.  366,  has  been  overruled. 

Vermont. 

In  Vermont  the  presumption  is  in- 
dulged in  favor  of  the  common  law, 
even  when  its  law  on  the  subject  is 
statutory.    State  v.  Shattuck,  69  Vt. 
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403,  40  L.  R.  A.  428,  60  Am.  St.  Rep. 
936,  38  Ail.  81   (N.  H.). 

The  presumption  is  that,  upon  a 
common-law  question,  the  common 
)aw  of  a  sister  state  is  the  same  as 
our  own,  and  courts  cannot  take  ju- 
dicial notice  of  any  law  of  a  sister 
state  at  variance  with  our  own. 
Ward  V.  Morrison,  25  Vt.  693 
(N.  Y.). 

Virginia. 

In  Piedmont  &  A.  L.  Ins.  Co.  v. 
Ray,  1h  Va.  821,  the  court  said  that 
in  the  absence  of  proof  of  a  differ- 
ence between  the  law  of  Texas  and 
that  of  Virginia  as  to  the  effect  of 
a  writ  of  error  as  a  supersedeas,  it 
will  be  presumed  that  they  are  the 
same. 


Washmgton. 

In  Yeaton  v.  Eagle  Oil  rf  Ref.  Co. 
4  Wash.  183,  29  Pac.  1051,  it  was 
said  that  the  courts  of  one  state  will 
presume  that  the  common  law  of  an- 
other is  the  same  as  that  of  the 
forum ;  but  that  no  such  presumption 
can  arise  as  to  purely  statutory  reg- 
ulations unknown  to  the  common 
law.  Upon  a  rehearing,  however,  the 
court  said  that  a  decision  on  the 
point  was  unnecessary,  and  that 
whether  or  not  the  statute  law  of  a 
sister  state  will  be  presumed  to  be 
the  same  as  the  statute  law  of  Wash- 
ington would  be  considered  as  an 
open  question. 

And  in  Dormiteer  v.  German  Sav. 
li  Loan  Soc.  23  Wash.  206,  62  Pac. 
862,  the  court  said  that  in  the  ab- 
sence of  proof  of  the  laws  of  another 
state  in  relation  to  the  property 
rights  of  husband  and  wife,  they 
have  been  held  to  be  the  same  aa 
those   of   the    state   where   the   pro- 


ceeds of  such  property  have  been  re 
invested. 

In  Daniel  v.  Gold  Mill  Min.  Co, 
28  Wash.  411,  68  Pac.  884.  it  was 
said  that,  in  the  absence  of  proof  to 
the  contrary,  the  law  of  another 
state  will  be  presumed  to  be  the  same 
.'IS  the  law  of  Washington;  and  since 
tliere  is  no  law  in  the  latter  state 
authorizing  the  sale  of  stock  of  a 
foreign  corporation  doing  business  in 
the  state  on  execution  upon  a  judg- 
ment therein  against  the  stockhold- 
ers, the  presumption  was  that  there 
is  no  such  law  in  the  other  state. 

But  where  a  special  act  of  incor- 
poration enacted  in  another  state  is 
proved  by  a  duly  authenticated  copy, 
it  will  not  be  presumed  that  the  Con- 
stitution of  the  other  state  contains 
a  provision  similar  to  that  of  Wash- 
ington, which  prohibits  the  legisla- 
ture from  creating  corporations  by 
special  acts.  Fidelity  Ins.  Trust  & 
S.  D.  Co.  V.  Nelson,  30  Wash.  340,  70 
Pac.  961. 

Wisconsin. 

In  Wisconsin  the  presumption  that 
the  law  of  another  state  is  the  same 
as  that  of  Wisconsin  is  usually  in- 
dulged, even  when  the  law  of  the 
latter  state  on  the  subject  is  stat- 
utory. Walsh  V.  Dart,  12  Wis.  635; 
Second  Nat.  Bank  v.  Smith,  118  Wis. 
18,  94  N.  W.  664   (Ind.). 

But  such  presumption  does  not  ob- 
tain with  respect  to  penal  statutes. 
Schoenherg  v.  Adler,  105  Wis.  645, 
81  N.  W.  1055   (Colo.). 

Cana4a. 

In  Black  v.  Moore,  36  Can.  L.  J. 
724,  the  court  indulged  the  presump- 
tion that  the  statute  of  Elizabeth 
with  reference  to  fraudulent  trans- 
fers,   which    was    in    force    at    the 
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state  upon  "common-law"  questions.®  It  is  difficult  to  de- 
termine from  the  cases  the  exact  effect  and  extent  of  this  qual- 
ification. It  seems,  however,  to  have  been  practically  applied 
to  the  question  as  to  the  rate  of  interest ;  and  the  courts,  wheth- 
er in  general  indulging  the  presumption  in  favor  of  the  com- 
mon law  or  not,  seem  to  agree  that  the  rate  of  interest  pre- 
scribed by  the  law  of  the  forum  may  be  allowed  without  proof 
of  the  foreign  law  on  the  subject:® 

The  presumption  in  favor  of  the  common  law,  as  well  as 
the  presumption  to  the  effect  that  the  law  of  the  other  jurisdic- 
tion is  the  same  as  the  law  of  the  forum,  sometimes  encounters 
a  conflicting  presumption  in  favor  of  the  validity  of  a  con- 
tract; and  in  some  cases  the  choice  between  the  first  two  pre- 
sumptions seems  to  have  been  influenced  by  the  fact  that  one 
would  concur,  and  the  other  would  conflict,  with  the  third 
presumption,  i.  e.,  the  presimiption  in  favor  of  the  validity  of 
the  contract.^  So,  in  Nebraska,  where  the  courts  are  in  gen- 
forum,  was  also  in  force  in  Massa-  of  the  common  law  was  indulged, 
chusetts.  though  the  common-law  rule  had  been 

In  Camadian  F.  Ins.  Go.  v.  Bobin-  changed  by  statute  at  the  forum. 
son,  31  Can.  S.  C.  488,  the  court  said  ^martin  v.  Sazzard  Powder  Go.  2 
that  the  law  governing  the  contract  Colo.  596;  Deem  v.  Grume,  46  111. 
must  be  presumed  that  of  the  lex  69;  Hall  v.  KimbaU,  58  111.  58; 
fori,  unless  the  leco  loci  was  proved  Grafts  v.  Glark,  38  Iowa,  237; 
to  be  different;  and  accordingly  ap-  Thomas  v.  Beckman,  1  B.  Mon.  29; 
plied  a  statutory  law  of  the  forum  Gooper  v.  Reaney,  4  Minn.  528,  Gil. 
to  the  point  in  question.  413;  Desnoyer  v.  McDonald,  4  Minn. 

5  See  Schlee  v.  Guckenheimer,  179  515,  Gil.  402  (see,  however,  supra, 
111.  593,  54  N.  E.  302;  Dalton  v.  note  4,  as  to  the  last  two  cases)  ; 
Taliaferro,  101  111.  App.  592.  It  is  Lougee  v.  Washburn,  16  N.  H.  134; 
obvious,  of  course,  that  the  fact  Wationai  German-American  Bank  v. 
whether  the  law  of  the  forum  upon  Lang,  2  N.  D.  66^  49  N.  W.  414; 
the  subject  is  common  law  or  statu-  Wright  v.  Delafield,  23  Barb.  498. 
tory  does  not  furnish  the  criterion  But  see  contra,  Kermott  v.  Ayer,  11 
as  to  whether  or  not  the  question  Mich.  181.  See,  as  to  defense  of 
is  a  common-law  question  within  the  usury,  post,  §  781e. 
meaning  of  this  qualification;  and  t  Thus  the  courts  of  Iowa,  which, 
it  will  be  observed  that  in  the  cases  as  shown  supra,  note  4,  generally  in- 
referred  to,  the  presumption  in  favor   dulge  the  presumption  that  the  law 
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eral  committed  to  the  presumption  that  the  law  of  another 

state  is  the  same  as  the  law  of  Nebraska,  whether  the  latter  be 

statutory  or  common  law,  an  exception  has  been  made  where 

> 

of  another  state  is  the  same  as  the  Eep.  186,  34  N.  E.  1111;  Raphael  v. 
law  of  Iowa,  whether  the  latter  be  Ilartman,  87  111.  App.  634;  Kling 
statutory  or  common  law,  held  in  v.  Fries,  33  Mich.  275;  White  v. 
Fred  Miller  Brewing  Co.  v.  De  Kna/pp,  47  Barb.  549;  Wiloox  Silver 
France,  90  Iowa,  395,  57  N.  W.  959,  l-'late  Co.  v.  Green,  9  Hun,  347,  Af- 
that  it  could  not  be  presumed  that  firmed  in  72  N.  Y.  17. 
the  law  of  Wisconsin,  like  the  law  In  Shannon  v.  Wolf,  173  111.  253, 
of  Iowa,  forbids  the  sale  of  intoxi-  50  N.  E.  682,  however,  the  court  said 
eating  liquors,  and  prevents  the  re-  that  it  could  not  be  presumed  that 
covery  of  the  purchase  price  thereof,  an    instrument    which    was    fraudu- 

In  Worthington  v.  Banna,  23  Mich,  lent  and  void  by  the  law  of  Illinois 
530,  the  court  said  that  there  was  is  valid  and  enforceable  by  the  law 
no  principle  which  would  justify  it  of  Iowa.  The  law  of  Illinois,  which 
in  holding  anything  void  under  the  v/as  applied  in  this  case,  was  the 
foreign  law  which  is  lawful  at  the  common-law  rule  which  renders  a 
forum,  until  the  variance  is  shown;  chattel  mortgage  void  if  possession 
and  to  that  extent  a,  conformity  be-  be  retained  by  the  mortgagee  after 
tween  the  laws  of  the  forum  and  the  maturity. 

laws  of  the  other  state  may  be  pre-  In  some  cases  the  decisions  ad- 
sumed.  The  court  accordingly  de-  verse  to  the  plea  of  usury  against  a 
clined  to  indulge  the  presumption  contract  governed  by  the  law  of  an- 
that  the  common-law  rule  giving  a  other  state  have  been  referred  to  the 
husband  all  his  wife's  personal  prop-  presumption  in  favor  of  the  validity 
erty  prevailed  in  New  York,  because  of  the  contract.  Martin  v.  Martin, 
the  indulgence  of  that  presumption  1  Smedes  &  M.  176 ;  Cutler  v.  Wright, 
would  have  operated  to  invalidate  a,  22  N.  Y.  472 ;  Pomeroy  v.  Ainsworth, 
mortgage  valid  according  to  the  law  22  Barb.  118;  City  Sav.  Bank  v.  Bid- 
of  Michigan,  given  by  the  husband  well,  29  Barb.  329;  Rooney  v.  South- 
to  the  wife.  em  Bldg.  &  h.  Asso.  119  Ga.  941,  47 

So,  in  Millard  v.  Truaa;,  73  Mich.   S.  E.  345. 
381,   41   N.   W.   328,   the   court   said       Other  decisions  rejecting  the  plea 
that  it  would   not   presume   that   a   of  usury  in  such  cases  have  been  re- 
contract  valid  by  the  law  of  Michi-   ferred  to  an  exception,  in  the  case  of 
gan  was  invalid  by  the  law  of  Ohio,   statutes    creating  a  penalty   or    for- 

And  courts  have  refused  to  indulge  feiture,  to  the  presumption  that  the 
the  presumption  that  there  was  a  law  of  another  state  is  the  same  as 
statute  of  frauds  in  another  state  the  law  of  the  forum.  See  post,  § 
where    a    contract    was    made,    like   781e,  note  4. 

that  at  the  forum,  where  the  result  A  court  of  Kentucky  cannot  take 
of  indulging  such  presumption  would  judicial  notice  of  a  statute  of  Louisi- 
have  been  to  defeat  a  contract.  Mil-  ana  whereby  attorneys  are  prohibited 
Zer  V.  TTiZsOM.,  146  111.  523,  37  Am.  St.    from     purchasing     litigious     rights; 


ISuis                                              PRACTICE.  [Chap.  XI. 

such  presumption  would  conflict  with  the  presumption  in  favor 
of  the  validity  of  a  judicial  record  of  another  state.® 

and,  ^f  the  defendant  intends  to  in-  150  Mass.  1,  15  Am.  St.  Rep.  159,  22 

\oke  the  protection  of  such  a  stat-  X.  E.  49,  and  Thatcher  v.  Morris,  11 

ute,  he    must    allege    and    prove  it.  N.  Y.  437,  which  applied  the  usual 

Labatt  v.  Smith,  4  Ky.  L.  Rep.  422.  presumption,    notwithstanding     that 

Where  the  laws  of  another   state  the  effect  was  to  invalidate  the  Con- 
or  country  are  unknown,   it  cannot  tract. 

be  presumed  that  they  are  restrict-  Many  other    cases    have    indulged 

ive  or  prohibitory  of  the  exercise  of  the     usual     presumption,     hotwith- 

the  natural  right    of    man    to  give  standing  such  result;   and  the  cases 

that  which  is  his  own  in  any  man-  which  make  a  distinction  in  this  re- 

ner  in  which  he  can  make  his  inten-  spect  are  the  exception,  and  not  the 

tion  intelligible.     Crazier  v.  Bryant,  rule. 

4  Bibb.  174.  8  Thus,    in     Council    Blufs,    8av. 

If  defendant  in  an  action  in  Eng-  Bank  v.  Griswold,  50  Neb.  753,  70  N. 

land  upon  a  note  made  in  Scotland  W.  376,  the  court  said  that,  while  it 

seeks  to  avail  himself  of  a  defense  is  true  as  a  general  proposition  that 

which  would  not  be  available  by  the  the  laws  of  a  sister  state  will,  in  the 

law  of  England,  he  must  show  that  absence  of  proof,  be  presumed  to  be 

the  law  of  Scotland  differs  in  that  the  same  as   the  laws  of  Nebraska, 

respect  from    the    law  of   England,  that  proposition  is  not  without  ex- 

Brown  v.  Gracey,  Dowl.  &  R.  N.  P.  ceptions;   and  that  it  would  be  pre- 

41.     In  Male  v.  Roberts,  3  Esp.  163,  sumed,  in  the  absence  of  proof  to  the 

6  Revised  Rep.  823,  Lord  Eldon  said  contrary,  that  courts  of  general  ju- 

that  he  was  not  warranted  in  say-  risdiction   of   another   state    possess 

ing  that  a  contract  was  void  by  the  the  authority  they  assume  to  exer- 

law  of  Scotland  because  it  was  void  cise,  and  that  the  methods  of  proced- 

by  the  law  of  England;  that  the  law  ure  pursued  by  them,  although  dif- 

of   the   country  where   the   contract  fering  from  the  practice  established 

arose  must  govern  the  contract,  and  in  Nebraska,  are  authorized  by  the 

what  that  law  is  should  be  given  in  law  of  the  other  state. 

evidence    as    a    fact.     Thompson    v.  So,  in  Laing  v.  Rigney,  160  U.  S. 

Ketchum,  8  Johns.  189,  5  Am.  Dec.  flSl,  40  L.  ed.  525,  16  Sup.  Ct.  Rep. 

332,  is  to  the  same  effect  as  the  last  366,   it  was  held  that  testimony  of 

case.  an  attorney  as  an  expert,  in  an  ac- 

As  shown  post,  §  781e,  similar  re-  tion  in  New  York  on  a  decree  of  the 

suits    have    been    obtained  In  other  court  of  chancery  of  New  Jersey,  to 

states    by    declining    to    apply  any  the  effect  that  the  chancellor  had  no 

substantive  law  to  a  particular  de-  jurisdiction   to   render     the     decree, 

fense  relied  upon,  when  the  foreign  was  insufficient  as  against  the  chan- 

law    which    should    properly  govern  cellor's  judgment  in  the  case  that  he 

has  not  been  proved.  had  jurisdiction. 

See,   however,   Harvey   v.   Merrill, 
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781cl.  Application  of  lex  fori  without  indulging  any  presump- 
tion as  to  foreign  law. — Both  of  tlie  presumptions  discussed  in 
the  last  section  are  frequently  opposed  to  the  actual  facts  and 
to  common  knowledge,  if  not  to  the  judicial  knowledge  of  the 
courts;  and  some  of  the  courts,  evidently  feeling  this  embar- 
rassment, have  suggested  and  acted  upon  a  third  theory,  which 
in  its  practical  effect  is  precisely  the  same  as  the  presumption 
that  the  law  of  the  other  jurisdiction  is  the  same  as  the  law 
of  the  forum  whether  the  latter  be  statutory  or  common  law, 
but  does  not  rest  upon  any  presumption  with  respect  to  the  for- 
eign law.^     This  theory  applies  the  law  of  the  forum,  whether 

I  Thus,  in  Peet  v.  Hatcher,  112  favor  of  the  common  law,  it  must,  as 
Ala.  514,  57  Am.  St.  Rep.  45,  21  So.  a,  matter  of  necessity,  look  to  its  own 
711,  the  court,  after  declining  to  in-  laws  as  furnishing  the  rule  of  de- 
dulge  the  usual  presumption  in  favor  cision  upon  which  it  can  act. 
«f  the  common  law  with  respect  to  So,  in  Monroe  v.  Douglass,  5  N.  Y. 
the  law  of  Louisiana,  because  that  447,  the  court  said  that  it  was  a  well- 
state  did  not  have  a  common  origin  settled  rule,  founded  on  reason  and 
with  Alabama  and  was  not  populat-  authority,  that  the  lex  fori,  or,  in 
ed  with  people  coming  from  states  other  words,  the  laws  of  the  country 
Jiaving  such  common  origin,  said:  to  whose  courts  a  party  applies  for 
"It  may  be  well  said  that,  as  we  ju-  redress,  furnishes  in  all  cases,  prima 
dicially  know  no  other  law  of  the  facie,  the  rule  of  decision,  and  if 
case  than  our  own,  the  parties  liti-  either  party  wants  the  benefit  of  a 
gant,  by  failing  to  produce  the  lex  different  rule  of  law, — as,  for  in- 
lod  contractus  [Louisiana],  implied-  stance,  the  lex  domicilii,  lex  loci 
ly  agree  that  it  is  the  same  as  the  contractus,  or  lex  loci  rei  sitce, — he 
lex  fori,  be  the  latter  common  law  must  aver  and  prove  it. 
or  statute.  Thus,  it  may  be  regard-  As  shown  amfe,  §  781c,  the  courts 
ed  as  settled  in  this  state  that  when  of  Texas  generally  adopt  the  pre- 
a  contract,  made  in  a  state  or  coun-  sumption  that  the  law  of  the  other 
try  wherein  we  cannot  presume  the  state  is  the  same  as  its  own  law, 
■existence  of  the  common  law,  is  whether  the  latter  is  statutory  or 
souglit  t&  be  enforced  in  the  courts  unwritten.  Blethen  v.  Bonner,  93 
of  this  state,  and  the  lex  loci  is  not  Tex.  141,  53  S.  W.  1016,  however, 
produced,  we  will  apply  to  it  our  clearly  adopts  the  doctrine  that  in 
own  law.''  In  Norris  v.  Harris,  15  the  absence  of  evidence  of  the  law  of 
■Cal.  226,  Judge  Field  said  that,  since  another  state  the  courts  of  Texas 
the  court  could  not  take  judicial  no-  will  apply  the  law  of  Texas  {lex 
tice  of  the  laws  of  Texas,  and  could  fori).  As  distinguished  from  the 
mot  indulge  the  usual  presumption  in  indulgence  of  the  presumption  that 
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statutory  or  common  law,  simply  because  it  is  the  only  law 
upon  the  subject  before  the  court,  and,  as  one  court^  has  ex- 
pressed it,  the  parties,  by  failing  to  prove  the  proper  foreign 
law,  have  impliedly  agreed  to  abide  by  the  law  of  the  forum. 
This  theory,  besides  avoiding  a  presumption  that  is  frequent- 
ly contrary  to  truth,  enjoys  the  advantage  of  prescribing  a  gen- 
eral and  nearly  universal  rule  which  is  subject  only  to  an 
exception  in  the  special  class  of  cases  considered  in  the  next 
section,  which  are  exceptions  to   any  general  principle  that 

the  law  of  the  other  state  is  the  mercial  Ins.  Co.  v.  Phimmer,  70  Me. 
same  as  the  law  of  the  fonun,  the  540;  Bollinger  v.  Gallagher,  144  Pa. 
court  said:  "If  one  seeks  in  our  205,  22  Atl.  815;  Sibley  v.  Young,  26. 
courts  to  support  a  claim  to  prop-  S.  C.  415,  2  S.  E.  314;  Gist  v.  West- 
arty  different  from  that  secured  by  em  V.  Teleg.  Co.  45  S.  C.  344,  55. 
the  laws  of  Texas,  it  is  reasonable  Am.  St.  Rep.  763,  23  S.  E.  143; 
that  he  should  be  required  to  inform  Smith  v.  Gould,  4  Moore,  P.  C  C. 
the  court  what  the  law  is  that  he  21,  6  Jur.  543;  Lloyd  v.  Guibert,  L. 
seeks  to  have  enforced  in  this  juris-  R.  1  Q.  B.  115,  129,  6  Best  &  S.  100 
diction."  35  L.  J.  Q.  B.  N.  S.  74, 13  L.  T.  N.  S. 

In  the  absence  of  an  allegation  of  602.   Garner  v.  Wright,  52  Ark.  385,  f> 

the  fact  of  a  foreign  law  governing  L.    R.   A.    715,    12    S.  W.  785   (Ind., 

a,  contract,  and    what    that    law  is,  Terr.);  Broum  v.  Wright,  58  Ark.  20. 

the  court  cannot  judicially  know  of  21    L.    R.    A.    467,    22    S.  W.  1022; 

it,    and    the    lex    fori    governs     the  (Tex.)  ;     Champion    v.    Wilson,     64 

case  from  necessity,  for  no  other  law  Ga.   184;    Chumasero  v.   Gilbert,   24 

can  be  presumed.     Armendian  v.  De  111.  293    (N.  Y.)  ;   Shannon  v.  Wolf,. 

La  Serna,  40  Tex.  291.  173  111.  253,  50  N.  E.  682    (Iowa)  ; 

The     following     cases     also     lend  Bean  v.  Briggs,  4  Iowa,  464   (IIl.T; 

greater  or  less  support  to  the  doc-  Boots  v.  Merriioether,    8    Bush,    401 

trine    referred     to     in     the    section,  (111.)  ;   Peabody  v.  Maguire,  79  Me> 

though  they  do    not    always    distin-  572,   12  Atl.   630    (Can.)  ;    Dakin  v. 

guish   this   doctrine   from   the   prae-  Pomeroy,   9  Gill,   1    (N.  Y.)  ;   Jones 

tically   equivalent  presumption  that  v.  Palmer,  1  Dougl.  (Mich.)  379  (N. 

the  law  of  the  other  jurisdiction  is  Y.)  ;   Flato  v.   Mulhall,  72  Mo.   522 

the  same  as  that  of  the  forum :    Sav-  ( Tex. )  ;   White    v.  Chaney,    20    Mo. 

age  v.  O'Neil,  44  N.  Y.  298;  Hynes  App.    389    (Ky.)  ;   Clark    v.    Barnes,. 

V.  McDermott,  82  N.  Y.  41,  37  Am.  58  Mo.  App.  667   (Ark.)  ;  Latham  v. 

Rep.  538;  Bath  Gaslight  Co.  v.  Glaf-  de  Loiselle,  3  App.  Div.  525,  38  N. 

fy,  151  N.  Y.  24,  36  L.  R.  A.  664,  45  Y.  Supp.  270   (France). 
N.    E.    390;    Robinson  v.  Dauchy,  3       ^Peet  v.  Hatcher,  n2  Ala.  514,  57 

Barb.  20;   Huth  v.  New  York  Mut.  Am.  St.  Rep.  45,  21  So.  711. 
Itis.  Co.  8  Bosw.  538;  Scottish  Com- 
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may  be  formulated  upon  the  subject  It  will  be  observed  that 
this  theory,  like  that  which  rests  upon  the  presumption  that 
the  law  of  the  other  jurisdiction  is  the  same  as  that  of  the 
forum,  applies  to  all  jurisdictions  without  reference  to  the 
basis  of  their  jurisprudence,  and,  unlike  the  presumption  in 
favor  of  the  common  law,  is  not  confined  to  jurisdictions  whose 
jurisprudence  is  based  upon  the  common  law.  Thus  far  this 
theory  has  been  mainly  employed  as  a  substitute  for  the  prac- 
tically equivalent  theory  resting  upon  the  presumption  that 
the  law  of  the  foreign  jurisdiction  is  the  same  as  the  law 
of  the  forum,  either  by  courts  which  otherwise  adopt  the  lat- 
ter theory  as  the  general  principle,  or  by  courts  which  other- 
wise adopt  it  by  way  of  exception  in  cases  involving  the  law  of 
a  state  with  respect  to  which  the  presumption  in  favor  of  the 
common  law  cannot  be  indulged.  It  has,  as  yet,  made  but 
small  inroads  upon  the  general  doctrine  that  rests  upon  the  pre- 
sumption in  favor  of  the  common  law ;  but  in  view  of  its  intrin- 
sic soundness  and  the  many  practical  advantages  which  it  af- 
fords, it  does  not  seem  improbable  that  it  will  eventually  prevail 
over  that  presumption.  As  already  pointed  out,  this  theory 
is  in  practical  harmony  with  the  cases  that  indulge  the  pre- 
sumption that  the  law  of  the  other  jurisdiction  is  the  same  as 
the  law  of  the  forum,  and,  so  far  as  practical  results  are  con- 
cerned, is  only  opposed  by  those  cases  that  indulge  the  presump- 
tion in  favor  of  the  common  law  even  when  the  law  of  the  fo- 
rum upon  the  subject  is  statutory.  The  last  class  of  cases  seems 
to  rest  upon  the  view  that  the  presumption  in  favor  of  the  com- 
mon law,  when  the  other  state  is  a  common-law  state,  is  upon 
the  whole  a  less  violent  one  than  the  presumption  that  the  law 
of  the  other  state  is  the  same  as  the  statutory  law  of  the  forum ; 
but  the  theory  discussed  in  this  section  relieves  the  court  of 
the  necessity  of  indulging  either  presumption.  It  makes  the  law 
of  the  forum  prima  facie  the  rule  of  the  case,  and  throws  the 
burden  upon  the  party  who  desires  the  application  of  the  law  of 
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.another  jurisdiction.  The  only  alternative,  supposing  that  no 
presumption  be  indulged,  is  to  decline  to  apply  any  substan- 
tive law  unless  the  party  who  has  the  affirmative  proves  the 
proper  foreign  law.  As  shown  in  the  next  section,  this  alterna- 
tive is  adopted  in  an  exceptional  class  of  cases,  but  not  as  a  gen- 
eral rule. 

781e.  Refusal  to  apply  any  substantive  law. — When  a  right 
or  defense  claimed  by  a  party  properly  depends  upon  the  law 
of  another  jurisdiction  which  is  not  proved,  the  court  may, 
■conceivably,  decline  to  apply  any  substantive  law  thereto  and 
dispose  of  the  point  by  merely  applying  the  rule  of  practice 
At  the  forum,  to  the  effect  that  the  party  having  the  affirmative 
must  fail  unless  he  establishes  the  facts  upon  which  his  right  or 
■defense  depends;  in  other  words,  if  the  right  or  defense  of  a 
party  depends  upon  a  foreign  law, — the  existence  and  provi- 
-sions  of  which  are  questions  of  fact, — he  must  prove  that  law 
or  be  denied  all  relief  in  the  premises.  Some  of  the  cases  em- 
ploy language  indicating  that  this  is  the  general  rule;*   but 

1  Thus,  in    Gjinderson   v.    Gunder-  was  a  proceeding  by  a  creditor  of  the 

son,  25  Wash.  459,  65  Pac.  791,  the  father  of  a  person  who  died  intestate 

court  said  that  it  is  a  general  rule  in  Louisiana  to  attach  funds  of  the 

"that  if  one  relies  upon  the  laws  of  estate  in  the  hands  of  a  trustee,  upon 

a.  foreign  state  or  country  he  must  the   ground   that  the   father   of   the 

allege  in  the  pleading,  and  prove  as  decedent     succeeded     thereto.       The 

facts,  what  those  laws  are.    It  is  ap-  court,  after  holding  that  it  could  not 

parent,  however,  that  the  court  did  be  presumed,  in  the  absence  of  evi- 

not  mean  that  if  the  party  fails  to  dence  to  that  effect,   that  the  laws 

make  such  proof  he  must  necessarily  of  Louisiana  regulating  the  descent 

fail  in  the  action,  but  merely  that  of  intestates'    estates    are    like    the 

his  rights  in  such  ease  will  be  deter-  laws    of    New   Hampshire,  by  which 

mined  by  the  law  of  the  forum,  since  the  father  inherits  the  estate  if  the 

it  was  held  in  this  case  that,  in  the  deceased  leaves  no  descendants,  held 

absence  of  proof  of  the  law  of  Ore-  that    there    was     no     ground     upon 

gon  governing  the  property  relations  which  the  trustee  could  be  charged, 

of  husband  and  wife,  it  will  be  pre-  This  seems  to  be  a  departure  from 

sumed  that  the  law  was  the  same  as  the  usual  course  in  such  a  case.    Or- 

the  statute    of  Washington    on    the  dinarily,  even  the  courts  which  are 

rsubject.  in    general    committed    to     the     pre- 

Leach  v.  Pillsiury,  15  N.  H.  137,  sumption  in  favor    of    the    common 
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an  examination  of  the  cases  which  have  taken  this  position 
discloses  that  the  doctrine  applies  only  in  exceptional  cases, 
and  that,  as  a  rule,  when  the  proper  foreign  law  is  not  proved, 
the  courts  adopt  one  of  the  three  courses  already  discussed, 
namely:  (1)  They  indulge  the  presumption  that  the  common 
law  on  the  point  in  question  prevails  in  the  other  jurisdiction ; 
or  (2)  the  presumption  that  the  law  of  the  other  jurisdiction 
is  the  same  as  the  law  of  the  forum;  or  (3)  apply  the  law  of 
the  forum,  i.  e.,  the  substantive  law  of  the  forum  upon  the 
point  in  question,  as  the  only  law  before  the  court.  For  ex- 
ample, when  an  action  is  brought  upon  an  ordinary  commercial 
■contract  governed  by  the  law  of  another  jurisdiction,  the  court 
will  not  ordinarily  deny  the  plaintiff  all  relief,  if  he  fails  to 
prove  the  foreign  law  applicable  to  the  case;  but,  proceeding 
upon  one  or  another  of  the  foregoing  theories,  will  either  give 
him  such  relief  as  is  afforded  by  the  common  law,  or  such  relief 
.as  he  would  be  entitled  to  by  the  law  of  the  forum.  So,  it  is 
not  incumbent  upon  plaintiff  in  an  action  based  upon  a  tort 
which  would  create  a  cause  of  action  at  common  law,  to  prove 
in  the  first  instance  that  the  lex  loci  delicti  creates  such  a  cause 
of  action;  if  it  does  not,  that  is  a  matter  of  defense.^  When, 
however,  the  plaintiff's  cause  of  action  is  not  one  which  is  rec- 
ognized at  common  law,  but  which,  if  it  exists  at  all,  is  cre- 

law,  since  they  may  not  indulge  such  13  Tex.  Civ.  App.  653,  36  S.  W.  282; 

presumption  with  respect  to  the  law  Mackey  v.  Mexican  C.  R.  Co.  78  N. 

■of  Louisiana,  adopt  the  presumption  Y.  Supp.  966.     This  also  appears  to 

that    the    law    of    Louisiana  is  the  be  the  assumption  in  the  cases  cited 

same  as  the  law  of  the  forum  and  ante,  §  478b. 

■determine  the  rights  of  the  parties  Savannah  F.  &  W.  Ry.  Co.  v.  Evans 

by  reference  to   the   latter   law,   in-  (Ga. )    49  S.  E.  308,  holds  that  the 

stead    of    dismissing    the     case     for  necessity  of  pleading  a  statute  of  a 

want  of  proof  of  the  substantive  law  sister  state  imder  which  a  cause  of 

'determining   the   rights   of   the   par-  action  for  tort  arises  is  not  obviated 

ties.  by  a  statute  of  the  forum  declaring 

^Atchison,   T.   &   8.   F.   R.    Co.   v.  that   the   laws    of   sister   states    "as 

Dickey,   1    Kan.    App.    770,  41   Pac.  published  by  authority  shall  be  judi- 

1070;   Mexican  G.  R.  Co.  v.  Mitten,  cially    recognized   without   proof." 
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ated  by  statute,  it  is  incumlDent  upon  him  to  prove  in  the  first 
instance  that  there  is  such  a  statute  in  the  foreign  jurisdiction ; 
and  such  proof  cannot  be  dispensed  with,  even  in  a  jurisdic- 
tion which  has  enacted  such  a  statute  and  which  is  in  general 
committed  to  the  presumption  that  the  law  of  the  foreign 
jurisdiction  is  the  same  as  that  of  the  forum  whether  the  lat- 
ter be  common  law  or  statutory.^  Cases  of  this  class  are  ex- 
ceptions to  the  latter  rule. 

The  doctrine  which  denies  all  relief  to  a  party  whose  rights 
properly  depend  upon  the  foreign  law,  unless  he  proves  that 
law,  is  sometimes  applied  to  affirmative  defenses.  Thus  the 
courts  of  nearly  all  jurisdictions — whether  they  ordinarily  in- 
dulge the  presumption  in  favor  of  the  common  law,  or  pre- 
sume that  the  law  of  the  other  jurisdiction  is  the  same  as  the 

3  Thus,  the  court  in  MaoCarthy  v.  Co.  v.  Williams,  113  Ala.  402,  21  So. 

Whitcomb,   110  Wis.   113,  85  N.  W.  938    (Tenn.)  ;   State  use  of  Allen  v. 

707,  while    indulging    the    presump-  Pittsburgh    &    C.    B.  Co.  45  Md.  41 

tion  that  the  law  of  Illinois  was  sim-  (Pa.)  ;  Myers  v.  Chicago,  St.  P.  M. 

ilar  to  that  of  the  statute  of  Wis-  d  0.  R.   Go.  69  Minn.  476,  65  Am. 

consin  abolishing  the   fellow-servant  St.  Rep.  579,  72  N.  W.  694   (Wis.)  ; 

rule   in   certain   eases,   distinguishes  Leonard  v.  Columbia  Steam,  Nav.  Co. 

such  a  statute  from  one  which  ere-  84  N.  Y.  48,  38  Am.  Rep.  491  (Com.); 

ates  a.  cause  of  action  for  death,  and  McDonald  v.  Mallory,  Tl  N.  Y.  546, 

clearly  implies  that    no    such    pre-  33  Am.  Rep.  664;   Wooden  v.  West- 

sumption  would  be  indulged  with  re-  em  S.  Y.  &  P.  B.  Go.  126  N.  Y.  10, 

spect  to  a  statute  of  the  latter  class.  13  L.  R.  A.  458,  22  Am.  St.  Rep.  803, 

And  this  seems  to  be  the  assumption  26  N.  E.  1050   ( Pa. ) .     It  will  be  ob- 

in  the  cases   cited  ante,   §   480a,  in  served,  by  referring  to  ante,  §  781c, 

which  the  courts  of  one    state    have  note  4,  howsver,  that  the  respective 

entertained  causes  of  action  for  death  states  in  which  these  decisions  were 

based  upon  the   statute  of  another,  rendered  are  in  general  committed  to 

It  is  expressly  held  in  the  following  the  presumption  in  favor  of  the  com- 

cases  that  no  presumption  will  be  in-  mon  law,  even  when  the  common  law 

dulged,    in    an    action  for  negligent  on  the  subject  has  been  displaced  by 

homicide  occurring  in  another  state,  statutes  at  the  forum;  and  they  may 

that  there  is  a  statute  in  that  state  properly  be  referred  to  that  general 

similar  to  the  statute  of  the  forum  presumption,  since  there  was  no  ac- 

ereating  a  cause  of  action  for  death :  tion  at  common  law  for  a  negligent 

Selma,  R.  <&  D.  R.  Go.  v.  Lacy,  43  homicide. 
Ga.  461    (Ala.)  ;  Louisville  d  N.  R. 
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law  of  the  forum,  or  apply  the  law  of  the  forum  without  in- 
dulging any  presumption  as  to  the  foreign  law — agree  that  the 
defense  of  usury  is  not  available  in  an  action  upon  a  contract 
governed  by  a  foreign  law,  unless  the  law  of  the  foreign  juris- 
diction is  proved,  even  though  the  contract  would  be  usurious 
tested  by  the  law  of  the  forum.*  In  jurisdictions  which  are 
committed  to  the  presumption  in  favor  of  the  common  law, 
this  result  as  regards  usury  will  naturally  be  attributed  to  that 
presumption,  since  usury  is  not  a  defense  at  common  law; 
but  it  is  obvious  that  decisions  upon  this  point  rendered 
in  jurisdictions  which  are  in  general  committed  to  the  pre- 
sumption that  the  law  of  the  other  state  is  the  same  as  the  law 
of  the  forum,  even  when  the  latter  is  statutory  and  opposed  to 
the  common-law  rule,  must  be  referred  to  some  exception  to 
the  general  principle.  That  exception  is  generally  expressed 
in  the  form  that  there  is  no  presumption  that  the  statutes  of 
other  states  respecting  penalties  and  forfeitures  are  similar  to 
those  of  the  forum.  This  exception  has  also  been  applied  to 
gambling  contracts,^  and  contracts  made  on  Sunday,®  which 
would  be  invalid  according  to  the  law  of  the  forum. 

*  Thus,     the     following    decisionij,  see    contra,   Mutual   Home    £    8av. 

which   it  will   be   observed  are  ren-  Asso.  v.  Worz,  67  Kan.  506,  73  Pac. 

■dered  in  states  which  are  in  general  116. 

•committed  to  the  presumption  that  There  are,  of  course,  many  other 
the  law  of  another  state  is  the  same  cases  in  which  a  similar  result  with 
as  that  of  the  forum  even  though  the  respect  to  usury  is  reached,  by  in- 
latter  be  statutory,  refuse  to  indulge  dulging  the  presumption  in  favor  of 
such  presumption  with  respect  to  a  the  common  law,  since  there  was  no 
usury  statute  of  the  forum,  upon  the  usury  at  common  law;  and,  as  shown 
ground  that  the  general  rule  does  ante,  §  781c,  note  7,  some  of  the  de- 
not  apply  to  a  statute  which  creates  cisions  rejecting  the  plea  of  usury 
a  penalty  or  forfeiture.  Hubble  v.  have  been  referred  to  the  presump- 
Morristoum  Land  <£  Improv.  Co.  95  tlon  in  favor  of  the  validity  of  con- 
Tenn.    585,    32    S.  W.  965;   Bird  v.  tracts. 

Olmstead  (Tenn.  Ch.  App.)  53  S.  W.  5  Thus,   Schoeriberg  v.   Adler,   105 

•978;   Allen-West  Commission  Co.  v.  Wis.   645,   81   N.  W.   1055,   applying 

Carroll,  104  Tenn.  489,  58  S.  W.  314;  this  exception,  held  that  there  was 

Bull  V.  Augustine,  23  Wis.  383.   But  no  presumption    that    there    was  a. 
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e.  Pleading  foreign  law.  ■ 

781f.  Generally. — If  a  party  is  willing  to  abide  by  the  eom- 
mon-law  rule,  supposing  that  the  courts  of  the  forum  are  com- 
mitted to  the  presumption  in  favor  of  the  conuncn  law;  or  by 
the  law  of  the  forum,  supposing  that  the  courts  of  the  forum 
are  committed  to  the  presumption  that  the  law  of  the  other  ju- 
risdiction is  the  same  as  the  law  of  the  forum  whether  the 
latter  be  statutory  or  common  law — he  need  not  plead  the 
foreign  law,  unless  the  case  is  one  as  to  which,  for  reasons 
stated  ante,  §  781e,  the  usual  presumption  cannot  be  indulged.  ^ 

law  in  another  state  like  the  statute        ^O'Rourke  v.  O'Rourke,  43    Mich, 

of   Wisconsin  invalidating  contracts  58,  4  N.  W.  531;  Adams  v.  Gay,  19 

resting  in  whole    or    in    part  upon  Vt.  358.     A    contrary    decision    was 

gambling     transactions.       See     also  rendered  in  Brinhall  v.  Van  Cwmpen, 

Bartlett  v.  Collins,  109  Wis.  477,  83  8  Minn.  13,  82  Am.  Dec.  118,  Gil.  1; 

Am.  St.  Rep.  928,  85  N.  W.  703.  but    this    case    has    been  overruled. 

So,  the  court  in  Western  U.  Teleg.  See  ante,  §  781c,  note  4. 
Co.  V.  Wa/y,  83  Ala.  542,  4  So.  844,  Hill  v.  Wilker,  41  Ga.  449,  5  Am. 
although  unable  to  indulge  the  usual  Rep.  540,  and  Sayre  v.  Wheeler,  32 
presumption  in  favor  of  the  common  Iowa,  559,  however,  indulged  the  pre- 
law, declined  to  indulge  the  presump-  sumption  that  there  was  a  statute 
tion  that  the  law  of  Germany,  like  in  the  other  state  similar  to  that  of 
the  law  of  Alabama,  invalidates  "fu-  the  forum  invalidating  contracts' 
ture  contracts"  not  contemplating  made  on  Sunday, 
actual  delivery.  i  This     is     generally    assumed   by 

A   similar   result  as   to   gambling  cases   upon   the   subject.     The   point 

contracts  was  reached    in    Flagg    v.  is  illustrated  by  the  following  cases: 
Baldmn,  38  N.  J.  Eq.  219,  48  Am.       An  affidavit  of  defense  to  an  ac- 

Eep.   308,   although   it  was   referred  tion  upon  a  Virginia  contract,  which 

to  the  general  presumption  in  favor  sets    up    matters    which     would     be 

of   the    common    law,    notwithstand-  available  as  a  defense  under  the  laws- 

ing  that  the  common  law  on  the  sub-  of   Pennsylvania,   is    sufficient   with- 

ject  had  been  changed  by  statute  in  out  alleging  the  law  of  Virginia  up- 

Kew  Jersey.  on  the  subject,  since  the  law  of  an- 

But  see  Harvey  v.  Merrill,  150  other  state  will  be  presumed  to  be- 
Mass.  1,  5  L.  R.  A.  200,  15  Am.  St.  the  same  as  that  of  the  forum  in  the 
Rep.  150,  22  N.  E.  49,  which  reaches  absence  of  evidence  to  the  contrary; 
a  contrary  result  as  to  this  class  of  and  the  party  who  asserts  that  mat- 
contracts  by  indulging  the  presump-  ters  which  constitute  a,  valid  defense 
tion  in  favor  of  the  common-law  under  the  laws  of  Pennsylvania  are 
rule  as  held  in  Massachusetts.  not  available  as  a  defense  under  the 
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If,  however,  the  case  is  of  the  latter  class,  or  for  any  reason  the 
party  desires  to  avail  himself  of  the  foreign  lav?  and  is  un- 
willing to  abide  by  the  common  law  or  by  the  law  of  the 
forum,  as  the  case  may  be,  he  must  plead  the  foreign  law.^ 
In  other  words,  if  proof  of  the  foreign  law  is  necessary  tO' 
entitle  him  to  any  relief  or  protection,  or  to  the  particular  re- 
lief or  protection  which  he  desires,  he  must  plead  it.  The  gen- 
eral principle  of  pleading,  however,  that  a  party  is  not  bound 
to  plead  evidential  facts,  is  applicable  to  this  subject;  and, 
therefore,  if  the  foreign  law  is  mere  evidence  of  the  ultimate^ 

laws    of    Virginia    must  sustain  his  Southern  B.  Go.  66  S.  C.  91,  44  S. 

assertion  by  evidence  upon  the  trial.  E.  .574. 

Miisser  v.   Stauffer,   178   Pa.   99,   35  2  This  is  assumed  by  all  the  cases. 

Atl.  709.  cited  to  this  section.      See,   especial- 

Where  the    law    of    another  state,  ly,    Hodges    v.    Cummings,   115   Ga. 

claimed    to    be     different   from   the  1000,  42  S.  E.  394;  Ghumasero  v.  Gil- 

common  law,  is  involved  in  a  judi-  hert,  24  111.  293;  Pclmer  v.  Marshall,. 

cial  proceeding    in    Indiana,    it    be-  60   111.    289;    Farmers   Trust    Go.   v. 

comes  matter  of  fact  in  such  proceed-  Schenuit,  83  111.  App.  267;  Menden- 

ing  and  must  be  proved,  and,  indeed,  hall  v.  Gately,  18  Ind.  149;   Turner 

alleged,  unless  the  question  arises  in  v.  Johnson,   106  Ky.   460,  50   S.   W. 

such  a  way  as  to  render  the  pleading  675 ;  Great  Western  B.  Go.  v.  Miller,. 

unnecessary.     Alford     v.    Baker,    53  19   Mich.   305;    Smith  v.   Mason,   44 

Ind.  279.  Neb.  610,  63  N.  W.  41;   Williams  v. 

If  defendant  in  an  action  upon  a  Finlay,  40  Ohio  St.  342;  Dunham  v. 

note  payable  in  Minnesota  desires  to  Balloway,  3  Okla.  244,  41  Pac.  140; 

have  the  interest  after  maturity  com-  Mansur   Tebhetts   Implement   Co.   v. 

puted  at  the  Minnesota  rate,  and  not  Willet,  10  Okla.  383,  61    Pac.    1066. 

at  the  rate  prevailing-at  the  forum,  Jennes  v.  Landes,  84  Fed.  73,  held' 

he  must    plead    the    Minnesota  law.  that    allegations    that    complainant 

Jfational  German  American  Bank  v.  was  by  birth  a  citizen  of  the  state- 

Lang,  2  N.  D.  66,  49  N.  W.  414.  of  Washington    (of    which    the    de- 

Where  a  cause  of  action  arises  in  fendants  were  also  citizens),  but  by 

another  state,  a  complaint  must  set  her  marriage  with  a  British  citizen 

forth  the  rule  of  law  applicable  to  and  removal  to  British  Columbia  be- 

the  facts  from  Vphich  the  plaintiff's  came  a  citizen  of  Great  Britain,  were 

primary    right   and   the    defendant's  insufficient  to   support  the   jurisdic- 

primary    duty     arise,     if     they     are  tion  of  the  Federal  court  upon  the 

founded  upon  statute;  otherwise,  he  ground    of    diverse    citizenship,  not- 

will  be  forced  to  rely  upon  the  com-  withstanding  that  a  statute  of  Can- 

mon  law  as  the  foundation  of  such  ada  was  set  out,  under  which  it  was 

rights     and     duties.     Bosemand     v.  claimed  that  plaintiff  became  a  citi- 
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fact  or  facts  upon  which  the  right  or  defense  depends,  it  need 
not  be  pleaded.^ 

In  pleading  the  common  law  of  another  state,  it  is  sufficient 
to  state  as  a  fact  what  the  law  is.    The  decisions,  opinions,  and 

aen  of  Great  Britain,  there  being  no       The  rule  that  the  laws  of  another 

averment    of    a.    British  law  confer-  state    or    country  must    be    pleaded 

ring  power  upon  the  Canadian  Par-  and  proved,  the  same  as  any  other 

liament  to  enact  such  a  statute.  facts,  does  not  require  the  averment 

The  rule  of  the  text  may,  however,  of  a  law  of  another  state  which  is  a 
be  modified  by  a  statute  of  the  mere  evidential  fact  bearing  upon 
forum.  Thus,  it  is  held  in  Allen  v.  an  averred  fact,  e.  jr.,  the  fact  of 
Allen,  95  Cal.  184,  16  L.  R.  A.  646,  payment.  Thomson-Houston  Elec- 
30  Pac.  213,  that  the  statutory  rule  trio  Go.  v.  Palmer,  52  Minn.  174,  38 
in  California  that  a  statute  of  limi-  Am.  St.  Rep.  536,  53  N.  W.  1137. 
tations  may  be  pleaded  without  stat-  Where  a  foreign  law  is  substan- 
ing  the  facts,  by  a  general  statement  tive  it  must  be  pleaded,  but  not 
that  the  cause  of  action  is  barred  by  where  it  is  merely  evidential, 
a  specified  section  of  the  statute,  is  Banohor  v.  Gregory,  9  Mo.  App.  102. 
not  subject  to  an  implied  exception  It  was  held  in  this  case  that  plain- 
in  the  ease  of  a  statute  as  to  actions  tiff  in  an  action  for  conversion  may, 
barred  in  another  state.  without  pleading  the  same,  introduce 

^Green  v.  Equitable  Mut.  L.  &  En-  a  statute  of  another  state  as  to  ware- 

•dowment  Asso.  105  Iowa,  628,  75  N.  house  receipts,  the  statute  not  being 

W.   635.     It  was   held   in  this   ease  the  basis  of  his  title,  but,  at  most, 

that  where  the  statutes  of  another  only  an  element  of  it. 
state  relating  to  the  manner  of  ac-       So,    plaintiff     in     an     action     for 

quiring  jurisdiction  of  foreign  corpo-  money  had  and  received  to  recover 

rations   are   relied   upon   to   sustain  proceeds  of  a  ticket  in  the  Louisiana 

an   averment  of  due  rendition  of  a  lottery  may  introduce  the  statute  of 

judgment  against  such  a  corporation,  Louisiana  with  reference  to  lotteries, 

and  to  rebut  evidence  that  the  judg-  without  pleading  it,  since  his  action 

ment  was  rendered  without  jurisdie-  is  not  based  upon  the  statute.   Match 

tion,  they  need  not  be  pleaded.  v.  Hanson,  46  Mo.  App.  323. 

Plaintiff,   in   an   action   against   a       The  law   of  a   foreign  state   is   a 

telegraph  company  for  damages  from  fact  to  be  alleged  and  proved  like 

failure    to    deliver     a  message,  may  any  other  fact;  but  it  is  not  neces- 

prove  a  statute  of  another  state  giv-  sary   to   plead   the   evidence   of   the 

ing   a  legal   remedy,   the  benefit   of  fact,   whether  such  evidence  be  em- 

which  he  claims  to  have  lost  because  bodied  in  the  statutes  of  a  foreign 

of  the  nondelivery  of  the  telegram,  state  or  in  the  decisions  of  its  courts, 

without  averring  such  statute,  since  Rothschild    v.    Rio    Grande  Western 

a  party  is  not  required  to  plead  his  R.  Go.  59  Hun,  454,  13  N.  Y.  Supp. 

evidence.     Bierhaus    v.    Western    V.  361. 
Teleg.  Co.  8  Ind.  App.  246,  34  N.  B. 
581. 
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customs  constitute  the  evidence  of  the  law  and  need  not  be 
pleaded.  * 

In  pleading  a  foreign  statute  it  is  not  sufficient,  unless  it 
is  so  provided  by  statute  at  the  forum,  to  refer  to  it  by  title, 
chapter,  number,  or  date  of  passage.^  IsTor  is  it  sufficient  to 
state  the  pleader's  conclusion  as  to  the  interpretation  and  ef- 
fect of  a  foreign  statute.®     Upon  the  other  hand,  it  is  not  nec- 

iCrandall  v.  Great  'Northern  B.  state,  that  said  note  was  and  is  ne- 
•Co.  83  Minn.  190,  85  Am.  St.  Kep.  gotiable  according  and  under  the 
458,  86  N.  W.  10.  In  this  ease  the  rules  of  the  law  merchant  as  deter- 
common  law  of  North  Dakota  was  mined  and  adjudicated  by  the  high- 
held  to  be  sufficiently  pleaded  by  a  est  judicial  courts  of  said  state  and 
•complaint  alleging  that  at  the  time  that  the  indorsee  thereof  before  ma- 
the  injury  was  inflicted  upon  de-  turity  in  the  usual  course  of  busi- 
ceased,  it  was  the  law  of  North  Da-  ness,  without  notice  of  any  defenses 
kota  that  railroad  companies  should  thereto,  took  the  same  freed  from  all 
be  liable  and  responsible  for  inju-  defenses  thereto,  and  that  under  and 
ries  occurring  to  servants  through  by  the  said  laws  of  Pennsylvania  the 
negligence  and  carelessness  of  fellow  plaintiff  took  and  now  holds  said 
servants  engaged  in  the  same  em-  paper  free  from  all  defenses  thereto; 
ployment  and  in  the  same  work.  that  promissory  notes  payable  to  or- 

So,  in  Angell  v.  Tan  Schaiok,  132  ^gr  or  bearer,  containing  the  words 
N.  Y.  187,  30  N.  E.  395,  the  court  'negotiable  and  payable  without  de- 
said  that  it  was  sufficient  to  aver  faication  or  discount'  at  a  bank  in 
that  the  courts  of  Pennsylvania  have  ^^^^  jtj^te,  were  and  are  negotiable 
lield  that  a  real  estate  broker  can-  ^y  indorsement,  and  by  indorsement 
not,  under  their  statutes,  recover  ^^^^^^  ^^^^  ^^^  ^j^j^j^_  j^  ^^^^  ^^^^^^ 
-compensation  for  his  services  in  ne-  ^^^  ^^^^^^  ^^^^^  ^^^  ^^^^  ^^^^^  ^^^^ 
gotiating    sales    without    havmg  re-  ^^j  ^^^^^^^^  ^.j^^^^^^^  ^^^  ^^^_^^  ^^^ 

■ceived     a     commission     authorizing  ;,  »     m-ji     j  aj.    i  r^ 

,    cross  demand.      Midland  Steel  Co.  v. 


Citizens'  Nat.  Bank    (Ind.  App.)    72 
N.  E.  290. 


him  to  engage  in  that  business;  and 
that  it  was  necessary  neither  to  set 

•out  the  facts  on  which  the  decisions  „.     .         .    „   „    „    „ 

,         j;       i     ii  ^Carey  v.  Cincinnati  &  G.  R.  Go. 

were   rendered,   nor  to  refer   to  the  " 

eases  by  title,  nor  aver  when  or  ^  Iowa,  357;  McDonald  v.  Bankers 
where  reported,  if  reported.  ^f^  -^««''-  '^^  ^o.  618,  55  S.  W.  999. 
So,  the  law  of  Pennsylvania  as  to  "  i^  provided  by  statute  in  Wis- 
negotiability  of  promissory  notes  is  consin,  however,  that  a  statute  of 
sufliciently  pleaded  by  a,  complaint  another  state  may  be  pleaded  by  re- 
averring  that  it  is  "the  common  and  ferring  to  it  by  its  title  and  date  of 
unAvritten  law  of  Pennsylvania,  as  passage.  See  Central  Trust  Co.  v. 
luled,  established,  and  adjudicated  Burton,  74  Wis.  329,  43  N.  W.  141. 
iby  the  highest  judicial  courts  of  that  6  The  following  cases  exemplify 
Vol,.  II.  CoNFL.  OF  Laws — 99. 
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and   show  the  application  that  has       A  reply  alleging  that  a  mortgage 
been  made  of  this  rule:  was  made  in  Ohio,  and  that  by  the 

The  averment  "that  at  the  time  of  law  of  that  state  a  married  woman 
the  execution  and  delivery  of  said  has  power  to  execute  such  a,  mort- 
note  and  mortgage,  under  and  by  gage,  is  bad  if  it  does  not  set  out 
virtue  of  said  statute  laws  of  Geor-  the  foreign  statute  on  which  it  pur- 
gia,  all  titles  to  property  made  as  a  ports  to  be  based.  Swank  v.  Huf- 
part  of  a  usurious  contract  or  to  nagle,  111  Ind.  453,  12  N.  B.  303. 
evade  the  usury  laws  of  such  state  But  an  averment  that  a  certain  in- 
are  void"  is  bad,  because  it  is  not  strument,  which  is  set  out  in  haec- 
an  averment  of  a  fact,  but  of  the  verba,  was  executed  in  all  respects 
conclusion  of  the  pleader.  Cub-  in  conformity  with  the  laws  of  Iowa, 
hedge  v.  Napier,  62  Ala.  518.  is  sufficient.    Consolidated  Tank  Line 

An  averment  that  a  note  and  con-  Co.  v.  Collier,  148  III.  259,  39  Am. 
tract  were,  according  to  tlie  laws  of  St.  Rep.  181,  35  N.  E.  756. 
Minnesota,  legal,  valid,  and  non-  An  interpleader  alleging  that  the 
usurious,  and  that  it  is  provided  by  appointment  of  trustees  of  a  debtor's 
the  law  of  that  state  that  premiums  estate  was  in  accordance  with  the 
taken  for  loans  made  by  a  building  laws  of  Pennsylvania,  and  that  they 
and  loan  association  shall  not  be  became  vested  with  the  estate  ac- 
considered  or  treated  as  interest,  nor  cording  to  the  laws  of  Pennsylvania, 
render  such  association  amenable  to  without  setting  out  those  laws  or 
the  laws  relating  to  usury — is  bad,  averring  anything  from  which  it  can 
because  it  is  a  statement  of  a  eon-  be  determined  whether  the  pleader's 
elusion,  and  not  of  a  fact.  Lomb  v.  conclusion  is  in  accordance  with  the 
Pioneer  Sav.  &  L.  Co.  96  Ala.  430,  11  fact  or  not, — is  not  sufficient. 
So.  154.  Pearce  v.  Ehavm,  13  111.  App.  637. 

An  allegation  that  the  legal  rate  An  allegation  in  an  action  on  a 
of  interest  in  another  state  is  10  per  judgment  rendered  in  another  state, 
cent  upon  all  obligations,  and  that  that  the  deputy  insurance  commis- 
the  stipulation  in  the  note  in  ques-  sioner  upon  whom  process  was  served 
tion  to  pay  that  rate  is  lawful  and  was  "lawfully  authorized  to  receive 
enforceable  thereunder,  is  bad  be-  service,"  is  a  mere  statement  of  the 
cause  it  merely  states  the  pleader's  pleader's  conclusion  and  is  insuffi- 
eonclusion.  Templeton  v.  Sharp,  10  cient  to  show  jurisdiction,  where  the 
Ky.  L.  Rep.  499,  9  S.  W.  507,  696.       foreign   statute  requires   foreign   in- 

A  plea  in  an  action  against  a  surance  companies  to  stipulate  that 
carrier  for  nondelivery  of  goods,  process  may  be  served  on  the  insur- 
which  states  facts  which  were  al-  ance  commissioner,  on  a  party  des- 
leged  to  be  a  violation  by  plaintiff  ignated  by  him,  or  the  agent  speci- 
of  the  custom  laws  of  Canada,  and  tied  by  the  company  to  receive  serv- 
alleges  that  by  reason  thereof  the  ice,  there  being  no  allegation  of  a 
goods  were  seized  in  transit  by  the  designation  by  the  insurance  com- 
custom  officials, — is  bad  for  not  set-  missioner  or  by  the  insurance  com- 
ting  out  the  terms  of  the  foreign  pany.  Old  Wayne  Uut.  Life  Asso. 
law.  Thomas  v.  Grand  Trunk  B.  v.  Flynn,  31  Ind.  Aop.  473,  68  N.  E. 
Go.  1  Penn.   (Del.)   593,  42  Atl.  987.    327. 
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Where  a  party  pleads  in  bar  pro-  held,  in  Congregational  Unitarian 
ceedings  taken  in  another  jurisdie-  8oc.  v.  Hale,  29  App.  Div.  396,  51 
tion  \mder  a  statute  of  that  juris-  N.  Y.  Supp.  704,  sufficient  to  author- 
diction,  he  must  set  out  that  statute  ize  proof  of  the  laws  of  Massachu- 
so  that  the  court  may  see  whether  setts:  "That,  by  the  laws  of  said 
the  proceedings  were  warranted  by  commonwealth  [Mass.]  the  plaintiff 
it;  and  general  allegations  that  the  [an  unincorporated  religious  society] 
proceedings  were  pursuant  to  the  is  now,  and  always  has  been,  com- 
statute  are  insufficient.  Walker  v.  petent  to  take  and  hold  said  legacy. 
Maxwell,  1  Mass.  104.  But  see  and  to  sue  for  and  recover  the  same. 
Green  v.  Equitahle  Mut.  L.  d  En-  ...  at  the  time  of  the  death  of 
dowment  Asso.  105  Iowa,  628,  75  N.  said  [testator]  it  was  and  still  is 
W.  635,  supra,  note  3.  the  law  of  said  commonwealth,  that 

It  is  sufficient,  in  pleading  the  law  incorporated  and  unincorporated  re- 

of  a  foreign  state  authorizing  an  offi-  ligious   societies   may   appoint   trus- 

cer  to  arrest  without  warrant  per-  tees,  not  exceeding  five  in  number,  to 

sons  suspected  of  violating  customs  hold  and  manage  bequests  for  their 

laws  of  the  state,  to  allege  that  by  benefit." 

such  law  it  was  the  duty  of  defend-  An  averment  that,  "under  and 
ant  to  arrest  persons  suspected;  and  pursuant  to"  the  laws  of  West  Vir- 
the  pleading  need  not  purport  to  set  ginia,  when  a  corporation  shall  ex- 
out  the  terms  of  the  law  imposing  pire  suits  may  be  brought  in  the 
the  duty.  May  v.  Smith,  32  N.  B.  corporate  name,  in  like  manner  and 
474.  with  like  effect  as  before  such  expi- 

In  pleading  a  bankrupt  discharge  ration,  so  far  as  necessary  or  proper 

under  a  foreign  law  the  foreign  stat-  for  collecting  debts  or  claims  due  to 

ute    must    be    specifically  set  forth,  it, — is   sufficient   to   admit   proof   of 

that  the   court  may   judge   whether  the  laws   of  West  Virginia  to  that 

the   statutes   and   proceedings  there-  effect.     O'Reilly  v.   Greene,  18  Misc. 

under  justify  the  discharge.     Peck  v.  423,  41  N.  Y.  Supp.  1056. 

Hibhard,  26  Vt.  706,  62  Am.  Dee.  605.  A  plea  that  "by  the  laws  of  the 

But  allegations  that  a  person  died  state  of  Indiana  and  by  force  of  the 

domiciled  in  a,  certain  county  of  an-  statutes    of    Indiana    in    such   case 

other  state,  and  that  letters  of  ad-  made  and  provided,  to  wit  [referring 

ministration  were  duly  issued  to  her  to  statute  by  section],  the  property 

husband   by   the    surrogate    of   that  of  a  surety  upon  a  note  or  contract 

county,  and  that  the  latter  had  ju-  cannot  be   held   liable   for   the   debt 

risdiction  and  was  duly  authorized,  until  after  the  property  of  his  prin- 

are   sufficient  to  authorize  proof  of  cipal   shall   have  been  exhausted  by 

the  laws   of  that  state  and   of  the  legal   process,"   does  not   sufficiently 

surrogate's   jurisdiction,    in   the   ab-  plead  the    law    of    Indiana.     Stock- 

sence   of   any   demand   that  they  be  ham  v.  Simmons,  67  III.  App.  83. 

made     more     specific.      Schluter     v.  An   answer    alleging   that   by   tlie 

Bowery  Sav.  Bank,  117  N.  Y.  125,  5  law  of  Kentucky  actions  like  the  one 

Ii.  R.  A.  541,   15  Am.  St.  Rep.  494,  in     question     are     required     to     be 

22  N.  E.  572.  brought  within  five  years,  and  that, 

The     following     allegations     were  according  to  the  law  of  that  state. 
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where  a  cause  of  action  accrues  in 
that  state,  and  thereafter  the  defend- 
ant departs  from  and  resides  out  of 
the  state,  the  time  of  his  absence 
shall  be  deemed  a  part  of  the  time 
limited  for  commencing  the  action, — 
is  demurrable  because  it  merely 
states  the  pleader's  conclusion  or  in- 
terpretation of  the  statute,  howry 
V.  Moore,  16  Wash.  476,  58  Am.  St. 
Rep.  49,  48  Pac.  238. 

The  statute  of  limitations  of  an- 
other state  is  not  sufficiently  plead- 
ed by  alleging  that  the  cause  of  ac- 
tion is  barred  by  that  statute,  with- 
out alleging  the  terms  of  the  statute 
or  anything  from  which  the  court 
<?an  determine  whether  the  pleader's 
■conclusion  is  correct.  YaXz  v.  First 
Nat.  Bank,  96  Ky.  543,  49  Am.  St. 
Rep.  306,  29  S.  W.  329. 

But  an  allegation  that  the  pretend- 
ed cause  of  action  is  fully  barred  by 
the  provisions  of  a  certain  article  of 
the  Texas  statute  (referring  to  vol- 
ume and  page  of  Texas  law),  by  the 
terms  of  which  all  actions  for  recov- 
ery of  money  on  a  contract,  ex- 
pressed or  implied,  not  in  writing, 
are  barred  in  two  years  after  the 
cause  of  action  arises,  and  is  not 
saved  by  provisions  of  another  sec- 
tion (specifically  referred  to  by  num- 
ber) ;  and  that  the  two  sections 
mentioned  are  the  only  statutes  of 
Texas  bearing  upon  the  question  of 
limitation  affecting  the  case — is  suf- 
ficient and  is  not  obnoxious  to  the 
objection  that  it  merely  states  the 
pleader's  conclusion.  Showalter  v. 
Biokert,  64  Kan.  82,  67  Pac.  454. 

So,  an  averment  "that  by  the  laws 
of  Iowa  the  statute  provides  that  an 
action  of  debt  on  a  promissory  note 
may  be  commenced  within  ten  years 
from  the  time  the  cause  of  action 
accrued"  is  sufficient  as  it  is  a  state- 


ment of  a,  fact,  and  not  of  a  mere 
conclusion  of  the  pleader.  Minne- 
apolis Harvester  Works  v.  Smith,  36 
Xeb.  616,  54  N.  W.  973. 

An  averment  that  under  the  stat- 
utes of  another  state  complainants 
are  sole  heirs  of  an  intestate  is  not 
a  sufficient  allegation  of  the  foreign 
statute  and  need  not  be  proved.  Tem- 
ple V.  Brittan,  11  Ky.  L.  Rep.  467, 
12  S.  W.  306. 

But  the  averment  in  an  action  for 
a  conversion  "that  under  and  by  vir- 
tue of  the  laws  of  France,  where  the 
testator  had  his  domicil,  the  title  to 
all  the  personal  property  of  which 
said  testator  was  possessed  at  the 
time  of  his  decease  vested  immedi- 
ately thereafter  in  the  plaintiffs 
other  than  the  widow  .  .  .  the 
residuary  legatees  named  in  said  will ; 
their  title  being  subject,  however,  to 
the  payment  of  the  particular  leg- 
acies by  said  will  bequeathed" — was 
held  to  be  the  averment  of  a  fact,  and 
not  of  a  legal  conclusion.  Berney  v. 
Drexel,  33  Hun,  34. 

Rothschild  v.  Rio  Grande  W.  R. 
Co.  59  Hun,  454,  13  N.  Y.  Supp.  361, 
commenting  upon  the  ease  last  cited, 
said  that  the  averment  in  that  case 
was  in  substance  an  allegation  that 
the  plaintiflis  were  owners  of  the 
property  which  the  defendants  were 
charged  with  having  converted;  in 
other  words,  that  it  was  a  mere  al- 
legation of  the  fact  of  the  plaintiffs' 
title;  and  that  while  the  allegation 
was  coupled  with  a,  disclosure  of  the 
legal  source  of  the  title,  such  dis- 
closure was  superfluous.  It  was 
held  in  the  Rothschild  Case  that  the 
allegation  that,  under  the  law  of  an- 
other state,  liability  attached  to  a 
consolidated  corporation  for  bonds 
and  coupons  issued  by  a  constituent 
corporation  was  insufficient. 
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essary  to  set  out  the  statute  in  haec  verba. ''  It  is  sufficient  to 
state  the  substance  of  so  much  of  the  statute  as  bears  upon  the 
point  in  question,  so  that  the  court  may  judge  of  its  interpre- 
tation and  effect.® 

Allegations  that  by  the  statute  of  reason  thereof,   and  by  the  laws  of 

Kentucky  a  specified  amount  only  is  Illinois,  the  plaintiff  cannot  recover 

allowed  as  fee  to  an  attorney,  and  upon  the  certificate — is  bad.   LeBlanc 

"that  a  contract  for  a  greater  sum  v.  Covenant  Mut.  Ben.  Asso.  34  N.  B. 

as  attorney's  fees  is  by  the  laws  of  444. 

said   state   of   Kentucky   illegal   and  An  aflSdavit  of  defense  in  an  ac- 

void,"     are     insufficient.       Bank     of  tion  by  the  receiver  of  a  New  Jersey 

Commerce  v.  Fuqua,   11   Mont.   285,  corporation   against   the    holders   of 

14  L.  R.  A.  588,  28  Am.  St.  Rep.  461,  preferred    stock   for   assessments    on 

28  Pac.  291.  their    stock    is     sufficient     where    it 

An  averment  that  under  the  char-  avers  that,  under  the  law  of  New 
ter  of  a  certain  city  of  Indiana  and  Jersey,  no  personal  liability  is  im- 
by  the  laws  of  that  state  the  city  posed  upon  the  holder  of  preferred 
possessed  full  authority  to  pass  all  shares  to  pay  calls  by  directors  not 
necessary  ordinances  to  regulate  the  needed  by  the  debts  of  the  corpora- 
speed  of  trains  through  the  city  is  tion,  but  that  the  remedy  of  forfeit- 
sufficient.  Louisville,  N.  A.  &  G.  R.  ing  and  selling  the  shares  provided 
Co.  v.  Shires,  108  111.  617.  by  the  New  Jersey  act  is  exclusive. 

A  complaint  averring  that  a  con-  American   Alkali   Co.   v.   Euhn,   209 

tract  was  made  in,  and  subject  to  and  Pa.  238,  58  Atl.  283. 

governed  by  the  law  of.  Lower  Can-  7  This    is     assumed   by   the    cases 

ada   as   to   validity,    execution,    and  cited  supra,  note  6,  infra,  note  8.   It 

interpretation  and  the  rights  of  the  is  expressly  declared  in  St.  Louis,  I. 

parties  thereunder,   and   that   under  M.  •»-  S.  R.  Co.  v.  Hoist,  71  Ark.  258, 

said  law  the  plaintiff  is  entitled  to  72  R.  W.  893. 

a    specified    sum,    is    insufficient   be-  So,      in      Minneapolis      Harvester 

cause  it  merely  states  the  conclusion  ^yorks  v.  Smith,  36  Neb.  616,  54  N. 

of  the  pleader.    Biendeau  v.  Vieu,  50  W.  973,  the  court  said  that,  while  it 

N.  Y.  S.  E.  309,  21  N.  Y.  Supp.  501.  is  better  and  safer    practice    to    set 

So,  an  allegation  that  by  the  law  out  a  copy  of  the  statute,  it  is  suffi- 

of  Illinois  the  defendant  is  indebted  cient  to  allege  its  substance, 

to  the  plaintiff  in  the  amount  of  the  iShowalter  v.  Rickert,  64  Kan.  82, 

note  sued  on  is  not  a  sufficient  aver-  67  Pac.  454. 

ment  to  support  proof  of  what  the  In   pleading  a   foreign   statute   it 

law  of  Illinois  is.     Roots  v.   Merri-  must  be  set  forth  so  that  the  court 

wether,  8  Bush,  397.  may  see  that  the  right  of  liability 

A  plea,  in  an  action  upon  a  cer-  which  depends  on  a  statutory  enact- 

tificate  of  life  insurance,  that  no  de-  ment  arises  by  force  of  such  statu- 

mand  had  been  made  at  the  office  of  tory  provision.     The  averment  "pur- 

the   association  in   Illinois,   and   by  suant  to  the  statute"  without   set- 
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It  is  impossible  to  state  any  general  criterion  by  which  the 
character  of  a  particular  pleading  as  an  averment  of  the  plead- 
er's conclusion  or  a  statement  of  the  substance  of  the  statute 
may  be  determined  with  absolute  certainty.  If,  from  the  face 
of  the  pleading,  the  statement  appears  to  be  a  mere  paraphrase 
of  the  language  of  the  statute,  it  will  doubtless  be  sufficient; 
but  if  the  statement  appears  to  rest  upon  the  pleader's  infer- 
ence, drawn  from  the  statute  as  a  whole,  as  to  the  rule  pre- 
scribed thereby,  the  pleading  is  obnoxious  to  the  objection 
against  pleading  conclusions.  The  decision  as  to  a  particular 
pleading  in  this  respect  will  be  influenced  largely  by  the  nature 
of  the  question,  and  the  probability  as  to  whether  it  is  the  sub- 
ject of  a  precise  and  definite  provision  of  the  statute  expressed 
in  terms  substantially  like  those  stated  in  the  pleading,  or  is 
such  that  the  rule  prescribed  with  reference  thereto  can  only 
be  ascertained  by  inference  from,  and  construction  of,  the 
terms  of  the  statute. 

ting   forth    its    substance   is    insufS-  that  the  court  may  be  able  to  see 

cient.     Salt  Lake  City  Nat.  Bwnk  v.  and  judge  whether  the  proceeding  is 

Hendrickson,  40  N.  J.  L.  52.  warranted    or  the    defense    tenable. 

Where  a  party  relies  upon  the  pro-  Bean  v.  Briggs,  4  Iowa,  464. 
visions  of  a  foreign  statute,  either  Where  foreign  laws  and  proceed- 
as  a  ground  of  relief  or  defense,  the  ings  under  them  are  to  constitute  a 
substance  of  the  statute  relied  on  part  of  a  defense,  both  must  be  set 
must  be  set  out.  Boehme  v.  Rail,  51  out  with  at  least  certainty  to  a  com- 
N.  J.  Eq.  541,  26  Atl.  832.  mon  intent.     Hempstead  v.  Beed,  6 

If  a  party  would  introduce  proof  Conn.  480. 

of  the  law  of  a  foreign  country  it  is  When  a  statute  of  another  state  is 

not  sufficient  to  aver,  as  a  plaintiff  relied  upon  it  must  be  pleaded  ac- 

in  his  complaint,  that  his  right  to  cording  to  its  tenor,  so  as  to  put  it 

recover  is  warranted  by  the  law  or  in  the  power  of  the  court  to  construe 

statute   of   another   state   where  his  or  interpret  it.     It  is  not  sufficient 

contract   was   made;    nor,    as   a   de-  to  set  out  a  portion  of  the  statute, 

fendant  in  his  answer,  that  plaintiff  which  is  not  complete  and  can  only 

cannot  recover  by  reason  of  the  pro-  be  understood  when  read  in  connec- 

vision  of  such  foreign  statute;   but  tion  with  an  omitted  portion.     Mil- 

he  must  plead  the  particular  statute  hgan  v.  State,  86  Ind.  553. 

relied    upon   and    set    it    out    as    he  When  a  party  relies  upon  a  stat- 

would   any   other   fact   in   the   case,  ute   of     another     state   it    must   be 
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f.  Presumptions. 

782.  Presumptions  determinable  by  lex  fori. — Presumptions, 
as  is  elsewhere  shown,  are  reducible  to  two  classes:  (1)  Such 
as  are  rules  of  process  for  the  purpose  of  disposing  of  the  bur- 
den of  proof;  and  (2)  such  as  are  inferences  from  facts  to 
facts. -^  The  first,  as  matters  of  process,  are  determined  by  the 
lex  fori.  The  second,  as  matters  of  argument,  must  be  applied 
by  the  proper  tribunal  (court  or  jury,  as  the  case  may  be),,  as 
the  facts  developed  in  the  particular  case  may  require.  Of 
the  value  of  such  presumptions  the  jvAex  fori  must  be  the  ar- 
biter.^ In  the  interpretation  of  contracts,  on  the  other  hand, 
the  presumptions,  according  to  Toelix,^  and  of  several  German 
courts,*  are  those  of  the  lex  loci  contractus.^  And  if  this  be 
limited  to  such  presumptions  as  are  inferences  to  be  drawn 
from  the  local  meaning  of  words,  it  is  in  harmony  with  what 
has  been  heretofore  stated.® 

782a.  Presumption;  implied  contract. — Conclusive  presump- 
tions of  law,  though  in  form  matters  of  remedy,  really  relate 
to  the  substantive  rights  of  the  parties,  and  therefore  depend 
upon  the  substantive  law,  and  not  upon  the  law  of  the  forum.  ^ 

pleaded,  and  its  terms,  so  far  as  re-        ■•Bar,  §  123,  note  7  6. 

lied  upon,  set  forth  so  that  the  court        ^See    also    Dr.    John's    interesting 

™ay   determine    whether    the     effect   ':^^IZ  I^^^^^CwT^^l'^Z 

claimed   for   the   law   is    legitimate,    zjg^  xsTO,  p.  603.     Ante,  §  431. 

Boyt  V.  McNeil,   13  Minn.  390,  Gil.        ^Ante,  §§  401,  418. 

362. 

An  allegation  in  a  bill  to  foreclose  ^  Thus,  the  question  whether  an 
a  mortgage,  that  plaintiff  is  a  cor-  instrument  under  seal  may  be  im- 
poration  organized,  existing,  and  do-  peached  for  want  of  consideration 
ing  business  pursuant  to  a  statute  depends  upon  the  law  of  the  seat  of 
of  a  foreign  state,  is  sufficient  to  the  obligation,  and  not  upon  the  law 
authorize  the  admission  of  such  a  of  the  forum.  Pritchard  v.  Norton, 
statute  to  show  the  nature  and  ex-  106  tJ.  S.  124,  27  L.  ed.  104,  1  Sup. 
tent  of  the  complainant's  corporate  Ct.  Rep.  102  (disapproving  WilUama 
powers.  Freil  v.  No.  Jf  Fidelity  v.  Haines,  27  Iowa,  251,  1  Am.  Rep. 
Bldg.  &  8m.  Union,  166  111.  128,  57  268,  contra).  The  court  lays  down 
Am.  St.  Rep.  123,  46  N.  E.  784.  the  general  proposition  that  the  ques- 

tion of  consideration,  whether  aris- 

iWharton.  Ev.  §  1234.  jng   upon    the    admissibilitv   of   evi- 

2Sefi  Roadley  v.  Northern  Transp.    j  .    ,  "      ■  i.      j, 

Co.  115  Mass.  304,  15  Am.  Rep.  106      '^^"'=^'    °''    V^^^^nt&d    as   a    point    of 

3[.  No.  237.  pleading,  is  not  one  of  procedure  and- 
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Prima  facie  or  rebuttable  presumptions  generally  relate  to  tlio- 
remedy,  rather  than  to  the  substantive  rights  of  the  parties, 
and  ordinarily  depend  upon  the  law  of  the  forum.  ^  The 
better  view,  however,  seems  to  be  that  even  rebuttable  presump- 
tions that  relate  to  the  existence  or  terms  of  a  contract  per- 
tain to  the  substantive  rights  of  the  parties,  and  not  to  the 
remedy,  and  therefore  depend  upon  the  substantive  law,  and 
not  upon  the  law  of  the  forum.  Thus,  it  has  been  held  (though 
there  is  a  conflict  on  the  point)  that  a  carrier's  contract  is  gov- 
erned by  the  rule  prevailing  in  the  state  where  the  contract 
was  made,  by  which  the  shipper's  m^ere  acceptance  of  a  bill  of 
lading  containing  terms  limiting  the  carrier's  common-law  lia- 
bility is  not  evidence  of  an  assent  to  such  terms,  rather  than 
by  the  contrary  rule  which  prevails  at  the  forum.  ^     The  fol- 

remedy,  but  goes  to  the  substance  of  notice  of  the  amount  of  the  premium 

the  right  itself,  and  belongs  to  the  and  the  time  when  it  is  due   shall 

constitution  of  the  contract.  have  been  given,  applied  to  the  policy 

So,  it  was  held  in  Branson  v.  St.  in    question,    further   held   that   the 

Croix  Lumber  Co.  44  Minn.  348,  46  provision   of  the    statute    declaring 

N.  W.  570,  that  a  law  of  Wisconsin,  that   the    afSdavit   of   an    officer    or 

declaring  that,  after  the  expiration  agent  of  the  company  of  the  mailing 

of  a  specified  time,  a  tax  deed  shall  of   the  notice   shall  be  presumptive 

be  "conclusive"  evidence  of  title  in  evidence   that   the    notice   has   been 

the  grantee,  was  not  a  mere  rule  of  duly  given,  merely  prescribed  a  rule 

evidence,  but  a  law  of  property  which  of   evidence,    and   therefore   did   not 

must   be    applied     in    an    action    in  apply  in  an  action  upon  the  policy 

Minnesota  involving  the  title  to  land  in  Illinois. 

in    Wisconsin.      The    case   is   distin-  A  statute  of  Wisconsin,  declaring- 

guished   from   Musser  v.   McRae,   38  that  a  deed  executed  by  the  governor 

Minn.  409,  38  N.  W.  103,  infra,  note  purporting  to   convey  lands  granted 

2,    upon    the   ground   that    the    pre-  to   the   state   by   the  United   States 

sumption  in  the  latter  case,  not  be-  shall   be   received   as   "presumptive" 

iiig  conclusive,   was  a  mere  rule  of  evidence  of  the  facts  therein  stated, 

evidence.  merely  prescribes  a  rule  of  evidence, 

2  Thus,  Equitable  Life  Assur.  8oc.  and  does  not  apply  in  an  action  in 

v,  Frommhold,  75  111.  App.  43,  while  Minnesota.      Musser    v.    McRae,    SS 

holding    that   the    provision   of   the  Minn.  409,  38  N.  W.  103.     See  also 

New   York   statute,  that  a  policy  of  ante,  §  478b,  note  20. 

life  insurance  shall  not  be  forfeited  ^Merchants'  Despatch  Transp.  Co. 

for  nonpayment  of  premium   unless  v.  Furthmann,  149  111.  66,  41  Am.  St. 
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lowing  quotation,  from  the  opinion  in  one  of  the  cases  that 
take  this  position,  states  the  true  distinction:  "The  rule  that 
matters  pertaining  to  the  remedy  are  governed  by  the  forum 
always  assumes  that  there  is  a  contract  upon  which  a  remedy 
is  sought.  It  cannot  be  properly  appealed  to,  to  determine- 
the  question  of  contract  or  no  contract."*  The  question  wheth- 
er there  is  an  implied  contract  under  a  given  state  of  facts 
clearly  pertains  to  the  substantive  rights,  rather  than  to  the- 
remedy,^  though  this  is  really  but  another  form  of  the  ques- 
tion whether  there  is  a  presumption  of  assent  by  one  party  to- 
the  terms  proffered  by  the  other.  The  question  whether  a  re- 
buttable presumption  of  negligence  arises  from  the  existence 
of  certain  facts  depends  upon  the  law  of  the  forum,  and  not 
upon  the  law  of  the  place  where  the  injury  occurred.® 

Kep.  265,  36  N.  E.  624;  Hartmann  v.  acter  as  such  influenced  the  court  in. 
Louismlle  &  N.  B.  Co.  39  Mo.  App.  construing  the  statute  so  as  to  make- 
88.  But  see  contra,  Soadley  v.  it  applicable  to  all  actions  in  Ohio, 
Northern  Transp.  Co.  115  Mass.  304,  whether  the  cause  of  action  arose- 
15  Am.  Eep.  106.  there  or  not. 

*Eartmann  v.  Louisville  &  N.  R.  Conversely,  such  a  statute  Of  Wis- 
Go.  39  Mo.  App.  88,  100.  consin  does  not  govern  in  an  action 

iDavis  V.  St.  Vincent's  Inst,  for  brought  in  Minnesota  for  injuries 
Insane,  9  C.  C.  A.  501,  15  U.  S.  App.  sustained  in  Wisconsin.  Jones  v. 
432,  61  Fed.  277.  Chicago,  St.  P.   M.  &   0.  R.   Co.  80- 

This  is  also  clearly  implied  in  Minn.  488,  49  L.  R.  A.  640,  83  N.  W.. 
Western  Transit  Co.  v.  Hosking,  19   446. 

111.  App.  607,  though  it  was  held  that  So,  a  statute  of  another  state, 
the  rule  in  this  respect  which  obtains  which  declares  that  the  running  of 
in  another  state  will  not  be  applied  >t  train  through  a  city  or  town  faster 
unless  proved.  than  permitted  by  ordinance  shall  be 

6ln  Pennsylvania  Co.  v.  McCann,  presumed  to  have  been  done  by  the 
54  Ohio  St.  10,  31  L.  R.  A.  651,  56  negligence  of  the  company,  does  not 
Am.  St.  Rep.  695,  42  N.  E.  768,  a  apply  to  an  action  in  Iowa  for  an 
provision  of  the  Ohio  statute,  which  injury  sustained  in  the  former  state, 
makes  the  existence  of  defects  in  lo-  Johnson  v.  Chicago  &  N.  W.  R.  Co.. 
comotives,  cars,  machinery,  or  at-  91  Iowa,  248,  59  N.  W.  66. 
tachments  of  railroads,  prima  facie  And  Richmond  &  D.  R.  Co.  v_ 
evidence  of  negligence  in  an  action  Mitchell,  92  Ga.  77,  18  S.  E.  290, 
by  an  employee  or  his  legal  repre-  holds  that  the  evidence  requisite  to- 
sentatives  for  personal  injuries,  was  make  a  prima  fa^ie  case  in  an  ae- 
regarded  as  remedial,  and  its  char-   tion  against  a  railroad  company  for 
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g.  Question  for  court  or  jury. 

782b.  Generally. —  The  tendency,  elsewhere  pointed  out,  to 
state  a  matter  that  really  relates  to  the  substance  in  such  form 
that  it  apparently  pertains  to  the  remedy  is  illustrated  by  the 
position  sometimes  taken  that  whether  a  question  is  to  be  sub- 
mitted to  the  court  or  to  the  jury  is  a  matter  that  pertains 
to  the  remedy,  and  is  therefore  to  be  determined  by  the  law 
of  the  forum,  and  not  by  the  law  that  determines  the  substan- 
tive rights  and  obligations  of  the  parties.  Thus,  it  has  been 
held  that  the  law  of  the  forum,  by  which  the  materiality  of 
misrepresentations  by  insured  is  to  be  submitted  to  the  jury, 
should  be  applied,  although  by  the  law  of  the  contract  the 
question  should  be  submitted  to  the  court.  ^  If  the  functions 
of  the  court  under  the  lex  loci  contractus  were  the  same  as 

a  personal  injury  sustained  by  one  A  tort  committed  in  Alabama  is 
of  its  employees  in  consequence  of  proved  here  just  as  the  same  class 
the  negligence  of  the  company  or  of  of  torts,  when  committed  here,  is 
a  coemployee  is  governed  by  the  law  proved.  The  same  presumptions  pre- 
of  Georgia,  although  the  injury  was  vail,  and  the  same  measure  and  de- 
sustained  in  another  state.  The  gree  of  evidence  will  shift  the  bur- 
court  said:  "The  quantity  or  degree  den  of  proof  from  the  plaintiff  to 
of  evidence   requisite  to  sustain  an  the  defendant." 

action  or  to  change  the  burden  of  'i- Massachusetts  Ben.  Life  Asso.  v. 
proof  is  determined  by  the  law  of  Robinson,  104  Ga.  256,  42  L.  E,.  A. 
the  forum  and  not  by  the  law  of  261,  30  S.  E.  918.  The  court  appar- 
the  place  where  the  cause  of  action  ently  overlooks  the  distinction  point- 
arose.  It  belongs,  not  to  the  law  ed  out  in  the  test,  though  it  is  pos- 
«f  rights,  but  to  the  law  of  remedy,  sible  that  the  court  may  have  as- 
It  is  matter  of  procedure  and  prac-  sumed  that  the  law  of  Massachusetts 
tice,  or  of  the  law  of  evidence  in  {lex  loci  contractus)  did  not  declare 
its  relations  thereto.  What  evidence  the  misrepresentations  material  as  a, 
and  how  much  will  suffice  for  verify-  matter  of  law,  but  merely  submitted 
ing  in  the  courts  of  this  state  a  right  the  question  to  the  court  for  the 
to  recover  in  a  given  action  or  class  exercise  of  its  independent  judgment, 
of  actions  is  determined  by  the  laws  thus  invading  the  ordinary  province 
of  this  state,  and  them  alone.  These  of  the  jury.  In  that  view,  as  pointed 
courts  often  have  to  look  elsewhere  out  in  the  text,  the  decision  would 
for  the  law  of  rights,  but  they  never  be  correct,  but  it  is  not  probable 
look  elsewhere  for  the  law  of  rem-  that  the  court  would  have  taken  that 
«dies  or  for  any  part  of  the  same,  view  of  the  Massachusetts  law  if  its 
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the  functions  of  the  jury  under  the  Ux  fori,  the  decision  would 
doubtless  be  correct;  but  generally,  at  least,  a  question  is 
submitted  to  the  court  because  it  is  a  question  of  law,  and 
the  court  is  therefore  merely  to  apply  the  correct  rule  of  law 
to  it,  and  is  otherwise  to  exercise  no  independent  judgment 
with  reference  thereto.  In  other  words,  the  court  is  not  really 
to  decide  any  question,  but  is  merely  to  declare  the  law  with 
reference  to  the  particular  matter  involved.  Upon  the  other 
hand,  a  question  is  submitted  to  the  jury  only  when  it  is  a 
question  of  fact,  or  a  mixed  question  of  fact  and  law,  and  the 
jury  is  to  exercise  its  own  independent  judgment  with  refer- 
ence thereto,  subject  only  to  the  general  principles  of  law  de- 
clared by  the  court.  It  is  obvious,  therefore,  tha,t  the  sub- 
mission to  the  jury,  in  accordance  with  the  law  of  the  forum, 
of  a  question  which,  by  the  substantive  law,  is  regarded  as  a 
matter  of  law  and  therefore  to  be  passed  upon  by  the  court, 
strips  the  contract  or  other  transaction  of  an  essential  feature 
which  attaches  to  it  under  the  substantive  law.  The  miscon- 
"ception  is,  doubtless,  due  to  the  custom  of  saying  that  a  par- 
ticular question  is  to  be  submitted  to  the  court,  when  all  that 
is  meant  is  that  the  matter  involved  is  one  of  law,  and  that 
the  court  is  to  withdraw  the  question  from  the  jury  and  declare 
the  law  with  reference  thereto. 

The  New  Hampshire  supreme  court  clearly  applied  the  cor- 
rect doctrine  when  it  held,  in  accordance  with  the  law  of  Ver- 
mont (where  the  note  was  made,  payable,  and  indorsed),  that 
the  bona  fide  character  of  an  indorsee  who  took  the  note  with  a 
suspicion  of  facts  which  would  be  a  defense  should  be  sub- 
mitted to  the  jury,  notwithstanding  that,  by  the  law  of  ISTew 
Hampshire  {lex  fori),  such  suspicion  would  not  justify  a  sub- 
attention  had  been  called  to  the  dis- 
tinction. See  further  upon  this  sub- 
ject, ante,  §  467i. 
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mission  of  the  question  of  the  bona  fides  of  the  transaction 
to  the  jury.* 

If  the  only  difference  between  the  laws  of  the  two  jurisdic- 
tions were  that  under  one  law  the  question  is  to  be  submitted 
to  the  court  for  its  independent  judgment,  and  not  for  the  ap- 
plication of  a  fixed  rule  of  law,  whereas  under  the  other  law 
the  same  question  is  to  be  submitted  to  the  jury  for  its  inde- 
pendent opinion,  the  law  of  the  forum  would,  of  course,  pre- 
vail. But,  as  before  stated,  it  is  not  ordinarily  the  practice  to 
submit  any  question  to  the  court  in  a  jury  trial  unless  it  is  a 
question  of  law ;  and  if  it  is  a  question  of  law,  the  law  applicable 
thereto  inheres  in  the  constitution  of  the  cause  of  action  or  de- 
fense, and  cannot  properly  be  eliminated  as  a  factor  in  deter- 
mining the  substantive  rights  and  obligations  of  the  parties, 
under  the  guise  of  applying  a  rule  of  procedure  at  the  forum.. 

IX.  Lis  pendens. 

783.  A  stay  by  Roman  law. — The  plea  of  lis  pendens  (excep- 
Uo  litis  pendentis),  as  accepted  by  the  modern  Roman  law, 
rests,  in  this  relation,  on  the  principle  that  a  party  who  has  in- 
stituted a  suit  before  a  foreign  tribunal  has  renounced  the  right 
to  sue,  for  the  same  cause  of  action,  and  as  against  the  same  de- 
fendant, in  a  home  court.  To  sustain  the  plea,  however,  it  is 
necessary,  first,  that  the  case  should  have  arisen  before  the  for- 
eign court  by  a  voluntary  submission  of  the  parties,  either  ex- 
press or  implied;  and  secondly,  that  the  foreign  court  shoiild 
be  competent,  on  the  principles  of  private  international  law.  ^ 
No  doubt  the  weight  attached,  in  tl^e  Roman  law,  to  this  plea,, 
arose  from  the  fact  of  the  federative  character  of  the  provincial 
courts  under  the  Justinian  Code.  But  the  practice  is  sufii- 
ciently  vindicated  by  the  evils  that  it  corrects.  Much  confu- 
sion and  injustice  would  result  if  a  defendant  be  forced  to 
defend  at  the  same  time,  in  two  or  more  countries,  the  same 
suit. 

iliimerich   Nat.   Bamlc  y.   Howard,        iSee  Bar,  §  122;  Foelix,  i.  Nos.  181, 
71   N.  H.   13,  93  Am.   St.   Rep.   489,    182. 
51  Atl.  641. 


i  784]  LIS  PENDENS.  15SI 

784.  With  US,  prior  foreign  suit  no  bar. — ^Under  our  common 
law  the  plea  of  lis  pendens  is  not  in  itself  a  bar.  ^  Thus,  it  has 
been  held  that  this  plea  does  not  prevent  a  British  subject  from 
sustaining  in  England  against  another  British  subject  a  suit 
for  an  assault  committed  in  a  foreign  land.  ^  So,  in  Ken- 
tucky, the  supreme  court  ruled,  in  1868,  that  it  was  no  ground 
to  abate  a  suit,  in  that  state,  that  there  was  a  pending  suit,  on 
the  same  debt  and  between  the  same  parties,  in  a  court  of  an- 
other state.  ^  And  this  is  in  accordance  with  the  uniform 
American  practice.* 

785.  Party  may  be  enjoined  from  proceeding  in  foreign  land. 
— But  when  a  prior  suit  is  still  pending  on  the  same  cause  of 
action  in  a  foreign  court,  the  plaintiff  in  the  home  suit  may  be 
put  under  such  terms  as  may  be  conducive  to  justice;'  or  may 
be  compelled  to  elect.  ^  And  a  foreign  judgment  entered  on 
such  lis  pendens  after  the  inception  of  the  English  suit  does 
not,  without  satisfaction,  bar.^  When  the  English  suit  is  the 
■first  instituted,  the  plaintiff,  before  commencing  a  foreign  suit 

3  Wharton,    Ev.    §    781;     ante,    §  E.   938;    Smith  v.  Orocker,   14  App. 

fi46;  Ostell  v.  Lepage,  5  De  G.  &  S.  Div.  245,  43  N.  Y.  Supp.  427,  Afirmed 

flS,  21   L.  J.  Ch.  N.  S.  501,  16  Jur.  in  102  N.  Y.  600,  57  N.  E.  11^4;  il/eav 

404,  1  Week.  Rep.  18;  Maule  v.  Mur-  ican  C.  R.  Co.  v.  Gharman  (Tex.  Civ. 

ray,  7  T.  E.  470;   The  Delta  v.  The  App.)   24  S.  W.  958;  Brown  v.  Todd, 

Krminia  Foscolo,  L.  E.  1  Prob.  Div.  16  Ky.  L.  Uep.  697,  29  S.  W.  621.] 
393,  45  L.  J.  Prob.  N.  S.  Ill,  35  L.  T.        lOstell  v.  Lepage,  5  De  G.  &  S.  95, 

N.  S.  376,  25  Week.  Rep.  46,  3  Aap.  21  L.  J.  Ch.  N.  S.  501,  16  Jur.  404,  1 

.Alar.  L.  Caa.  256.     Ante,  §  657i.  Week.   Rep.   18.     See   The  Mali  Ivo, 

iScott  V.  Seymour,  1  Hurlst.  &  C.  L.  R.  2  Adm.  &  Eccl.  356,  38  L.  J. 

219,  32  L.  J.  Exch.  N.  S.  61,  9  Jur.  Prob.  N.  S.  34,  20  L.  T.  N.   S.  681; 

K.  S.  522,  8  L.  T.  N.  S.  511,  11  Week.  Wilson  v.  Ferrand,  L.  R.  13  Eq.  362, 

Rep.  169.  26  L.  T.  N.  S.  387.     Ante,  §  612. 

^Davis  V.  Morton,  4  Bush,  442,  96 
Am.  Dec.  309.  The  proper  remedy  is  to  apply  to 

mute  V.  Whitman,  1   Curt.  494,  the   court   in   which   the   subsequent 

J^.  Gas.  No.   17,561;   Colt  v.  Part-  „   ■(.   ■     u  „     ,  j.    x       ,  ,. 

ridge,   7   Met.   570;   Paine  v.   Sch<m-  '"''  ''  brought,  to  stay  proceedings 

ectady  Ins.  Co.  11  R.  I.  411;   Hatch  "r  *<>  refuse  final  judgment  until  the 

V.   Spofford,   22   Conn.   485,    58   Am.  first  suit  is  determined.    Fairchild  v. 

Dec.  433;   Browne  v.   Joy,   9   Johns.  Pairchild,  53  N.  J.  Eq.  678,  51  Am 

221;  Walsh  V.  Durhin,  12  Johns.  99;  o*    t>        a^n    n»    »4.i    >« 

McJilton  V.  Love,  13  111.  486,  54  Am.  S*"  ^^P'  ^5"'  ^4  Atl.  10. 
Dec.  449;   Story,  Gonfi.  L.   §  610  a; 

[Chattanooga,  R.  d  G.  R.  Go.  v.  Jack-        ^Ibid. ;    The    Gatterina   Ghiazmre, 

son,  86  Ga.  676,  13  S.  E.  109;  Sand-  L.  R.  1  Prob.  Div.  368,  45  L.  J.  Prob. 

loich  Mfg.  Co.  v.  Earl,  56  Minn.  390,  ^''-  S.  105,  34  L.  T.  N.  S.  588,  3  Asp. 

57  N.  W.  938;  Tail  v.  Central  R.  Co.  Mar.  L.  Gas.  130. 
(N.  J.  Eq.)   4  Atl.  663;  Fairchild  v.        ^The  Delta,  L.  R.  1  Prob.  Div.  393, 

Fairchild,  53  N.  J.  Eq.  678,  51  Am.  45  L.  J.  Prob.  N.  S.  Ill,  35  L.  T.  N. 

St.  Rep.  650,  34  Atl.  10;  Douglass  v.  S.  376,  25  Week.  Rep.  46,  3  Asp.  Mar. 

Phenix  Jns.  Co.  138  N.  Y.  209,  20  L.  L.  Gas.  256. 
R.  A.  118,  34  Am.  St.  Rep.  448,  33  N. 
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on  the  same  cause  of  action,  should  obtain  permission  to  do  this 
from  the  English  court;*  and  a  party  may  be  restrained  from 
proceeding  in  a  foreign  court  in  all  cases  where  he  would  be 
restrained  from  proceeding  in  a  second  court  in  England.  ** 
This  will  not  be  done,  unless  there  are  greater  facilities  for 
reaching  a  just  decision  in  the  country  granting  the  injunction 
than  in  the  foreign  court,  ^  though  it  would  seem  that  even  this 
condition  is  not  always  required.'' 

Whether  a  foreign  judgment  is  a  bar  has  been  already  dis- 
cussed. * 

786.  In  proceedings  in  rem,  first  attachment  holds. — With  re- 
gard to  proceedings  in  rem,  in  the  United  States,  it  is  ruled 
that  where  a  state  court  and  a  Federal  court  both  have  juris- 
diction, the  exclusive  control  attaches  to  that  tribunal  which 
first  talies  possession  of  the  thing. -^ 

The  later  cases  extend  this  rule  somewhat,  holding  in  effect 
that  when  a  suit  is  brought  to  enforce  a  lien  against  speciiic 
property,  or  to  marshal  assets,  or  administer  a  trust,  or  liqui- 
date an  insolvent  estate,  and  in  all  other  cases  of  a  similar  kind, 
where,  in  the  progress  of  the  case,  the  court  may  find  it  neces- 
sary or  convenient  to  assume  control  of  the  property  in  con- 
troversy, the  court  which  first  acquires  jurisdiction  by  the  is- 
suance and  service  of  process  is  entitled  to  retain  it  to  the  end, 
without  interference  on  the  part  of  any  other  court  of  co-ordi- 
nate jurisdiction.^     Whether  the  proper  remedy,  however,  is 

iWedderhurn    v.     Wedderhurn,    1  '^The  Robert  Fulton,  1  Paine,  621, 

Myl.  &  C.  506.  Fed.  Cas.  No.  11,890.     See  Taylor  v. 

^Oarron  Iron   Go.   v.   Maolaren,   5  Royal  Saxon,  1   Wall.  Jr.  311,  Fed. 

H.  L.  Cas.  416,  24  L.  J.  Ch.  N.  S.  620,  Cas.  No.  13,803. 
3  Week.  Rep.  597;   Bushby  v.  Mun- 

day,   5  Madd.   297,  21   Revised  Rep.  ^Merritt  v.  American  Steel-Barge 

294.     Ante,  §§  560,  612.  Co.  24  C.  C.  A.  530,  49  U.  S.  App. 

'p^iarlington  v.  Soulby,  3  Myl.  &  ^^'  ^^  ^"^^  ^^^'  ^i»»'»«^™«'^  ^-  «» 
K.  104.  1"         ■J  ^g;;g^  25  0.  C.  A.  518,  49  U.  S.  App. 

s^Ante,  §§  646  et  seq.  387,   80  Fed.  417.     See  also  note  to 

.      ,        „    ,      ,    .    ,  ,    .  Willson  V.  MUliken,  48  L.  R.  A.  449, 

As   to   effect  01   judgment  m   one    .„_ 

,  4o^  et  seo, 

state  upon  action  pending  m  an- 
other, see  ante,  §  657.  As  to  eifect 
of  judgment  in  foreign  country,  see 
ante,  §§  650,  651. 
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abatement  of  the  second  suit,  or  a  stay  thereof  until  determina- 
tion of  the  first,  is  a  matter  of  practice,  dependent  upon  the 
circumstances  of  tie  particular  case.^ 

787.  Foreign    attachment    may   be    pleaded    pro    tanto. — The 

pendency  of  a  foreign  attachment  or  trustee  process  in  a  for- 
eign land  may  be  pleaded  pro  tanto,  in  abatement  to  a  domestic 
suit,  on  the  same  cause  of  action.-^  It  is  otherwise,  however, 
when  a  foreign  personal  action  is  pleaded  to  an  action  in  rem.^ 

787a.  Same. —  The  rule  stated  in  the  last  section  at  most 
merely  permits  defendant  to  plead  in  abatement  of  a  local  ac- 
tion the  pendency,  in  another  state  or  country,  of  a  foreign  at- 
tachment or  garnishment  proceeding  by  a  third  person,  claim- 
ing as  a  creditor  of  the  plaintiff  in  the  local  action,  to  reach 
the  very  debt  with  respect  to  which  the  local  action  is  brought.  ^ 
It  does  not  permit  defendant  to  plead  in  abatement  the  pen- 
dency of  an  attachment  euit  previously  commenced  against 
him  in  another  state  by  the  same  plaintiff  upon  the  same 
cause  of  action.^  The  rule  is  designed  to  protect  the  defend- 
ant against  the  possibility  of  being  compelled  to  respond  to  a 
judgment  in  favor  of  the  plaintiff  in  the  local  action,  and  aftr 
erwards  being  compelled  to  satisfy  a  judgment  in  favor  of  a 
third  person  in  the  foreign  garnishment  proceedings;  and  the 
rule  will  not  be  applied  when  not  necessary  for  the  protection 

^Zimmerman  v.  So  Relle,  25  C.  C.        i  As  pointed  out  in  Barhe  v.  Glide, 

A.  518,  49  U.  S.  App.  387,   80  Fed.    20    111.    App.    408,    the    attachment 

417.  which  the  cases  cited  in  connection 

„ with  the  last  section  allowed  to  be 

iPTwfops  V.  Hunter,  2  H.  Bl.  402,  2       ,  ...  4.  '       j..     ,. 

Revised     Ilep.     353;      M'TJaweZ     v.    ^«*  "P  ™  ^''^*«™«"*  ^^^  an  attach- 

Ilughes,  3  East,  367 ;  Emiree  v.  Hmi-   ment    of   the    debt   which   the     suit 

na,  5  Johns.  101 ;  Holmes  v.  Remsen,   sought  to  be   abated  was  instituted 

t"J°''"^ion''-n,**^?'  ®  ^™-  Sfn-  ^o\^^  to   recover,   and  not   an   attachment 

Johns.  229,  11  Am.  Dee.  269;  2  Par-  .   ,_           '         ,   ,,       ■,  ,     ,     ^   . 

sons,    Contr.   607;    Wheeler   v.   Ray-  °^  ^^^  S°°"^  "^  *"«  defendant  m  a 

inond,  8  Cow.  311.     Ante,  §§  664  et  suit  pending  in  another  state  to  re- 

*"?•  cover  the  same  debt. 

^Harmer  v.  Bell,  7  Moore,  P.  C.  C.        ojj„„j,„  „    m„i    on  th     a ^no 

or-ii      o       Tt    n    i    ■     r  V!  »^   7  '■Baroe  v.  Ghck,  20  111.  App.  408; 

268.     See  Re  Certain  Logs  of  Mahog-  '  ^^ 

any,  2  Sunin.  589,  Fed.  Cas.  No.  2,559.    Sargent   v.   Sargent    Qramte   Co.    6 
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■of  the  defendant  in  this  respect.*  And  it  has  been  held  that 
in  any  case  the  proper  practice  is  not  to  abate  the  local  ac- 
tion, but  to  stay  its  prosecution  until  the  foreign  attachment  or 
garnishment  proceeding  is   determined.*      Either  remedy,   of 

■course,  presupposes  that  the  court  in  which  the  foreign  at- 
tachment or  garnishment  proceeding  is  pending  has  jurisdic- 

■■tion. 

X.  Set-off  and  want  of  consideeation'. 

788.  Set-off  governed  by  lex  fori. — A  set-off  is  a  matter  per- 
taining to  process,  being  incorporated  with  the  remedy;  and 
therefore  it  is  admissible  in  claims  between  persons  belonging 
to  different  states  or  countries,  when  such  is  the  lex  fori, 
though  it  would  not  have  been  admissible  by  the  law  of  the 
-country  in  which  the  debt  sued  upon  had  its  legal  seat.  ^ 

Misc.  384,  26  N.  Y.  Supp.  737;  Par-  Ohio  St.  168;  Bcmh  of  GalliopoUs  v. 

-sons  V.   Columbia  Ins.   Go.   2   Phila.  Trimble,   6   B.   Mon.   601;    Davis   v. 

„,      T-,   .  J.         r     .     ^   „  Morton,   5   Bush,   161,   96   Am.   Dec. 

21.     But    see     contra,    Lawrence   v.  g^g      g^^  ^^.^^  '^_  Houghton,   13  N. 

Remington,  6  Biss.  44,  Fed.  Cas.  No.    jj.  126;  Harrison  v.  Edwards,  12  Vt. 

8,141.  648,  36  Am.  Dec.  364;  Peck  v.  Hib- 

SThus,    WilUams   v.   IngersoU,   89    ''«''<*'  26  Vt.  702,  62  Am.  Dec.  605; 

■KT  1-  -/vo  1--1  J  -i-i-  j-i,„  Aymar  v.  Sheldon,  12  Wend.  439,  27 
N.    Y.    o08,    while    admitting    the    ^^     ^^^     jg^.    '^^^    ^    ^.^j^;^  ^ 

general     rule,    refused   to    apply    it  Mart.  N.  S.  277;   [Stevens  v.  Gregg. 

where  all   of  the  parties,   including  89  Ky.  461,  12  8.  W.  775,  but  see  fur- 

the  garnishee,  were  residents  of  the  ^^r^  ^^   to  this   case  ante,   §   451b.] 

state  in  which  the  action  sought  to  ' 

be  abated  was  brought.  The  court  Turner  v.  Hamilton,  88  Fed.  467, 
held  that,  if  necessary,  the  garnishee  assumed  that  if,  by  the  law  of  Ken- 
could  apply  for  an  injunction  to  tucky,  where  a  judgment  was  recov- 
prevent  the  garnishing  creditor  from  ered,  xisurious  interest  paid  prior  to 
proceeding  further  in  the  foreign  the  judgment  were  available  as  a 
jurisdiction.  set-off  in  an  action  upon  the  judg- 

iMargarum  v.  Moon,  63  N.  J.  Eq.  ment,  it  would  be  equally  available, 

586,  53  Atl.  179;    Harvey    v.    Great  though  the  action  on  the  judgment 

'Northern  R.  Go.  50  Minn.  405,  17  L.  were   brought   in     Mississippi    upon 

K.  A.  84,  52  N.  W.  905.  the  ground  that  the  question  related 

to  the  effect  of  the  judgment,   and 

iStory,  Confl.  L.  §§  575-581 ;  Gibbs  therefore  came  within  the  operation 

V.  Howard,  2  N.  H.  296;   Carver  v.  of  the  act  of  Congress  of  May  26, 

Adams,  Z^  Vt.  500;  TStjsffJes  v.  Keel-  „^^     jj.  ^^^^  j^^j^  however,  that  the 

er,    3   Johns.    263,    3   Am.   Dec.   482;  ,       j., 

.Second  Nat.  Bank  v.  Hemingray,  31  law  of  Kentucky  did  not  permit  the 
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Conversely,  if  not  admissible  by  the  lex  fori,  it  will  not  be 
allowed,  though  it  would  be  admissible  by  the  law  of  the  coun- 
try in  which  the  debt  sued  on  had  its  legal  seat.^  The  rale, 
however,  must  be  confined  strictly  to  the  question  of  practice, 
whether  defendant  may,  by  a  set-off  or  counterclaim,  avail 
himself  of  a  claim  against  the  plaintiff  which  is  valid  by  tho 
substantive  law.  The  validity  of  the  defendant's  claim  is  not, 
even  for  the  purpose  of  its  availability  as  a  set-off  or  counter- 
claim, to  be  determined  by  the  lex  fori.  Therefore,  a  claim 
against  the  plaintiff  which  is  valid  by  the  substantive  law  may, 
consistently  with  the  lex  fori,  be  made  available  by  way  of 
set-off  or  counterclaim,  notwithstanding  that,  by  the  law  of 
the  forum,  the  claim  would  be  invalid,  at  least  as  against  the 
plaintiff,  and  for  that  reason  not  available  as  a  set-off  or  coun- 
terclaim.* This,  however,  is  upon  the_  assumption  that  the 
lex  fori  permits  a  valid  claim  to  be  set  up  by  way  of  set- 
off or  counterclaim.  Of  course,  if  the  lex  fori  should  refuse 
under  all  circumstances  to  admit  a  set-off  or  counterclaim,  and 
remit  the  defendant  to  an  independent  action  against  the  plain- 
tiff, it  would  necessarily  prevail. 

789.  So,  as  to  assailing  consideration. — The  same  principle 
applies  to  the  mode  of  attacking  consideration.  When  the 
lex  fori  allows  a  plea  of  want  of  consideration  in  a  suit  on  an 
obligation,  which,  by  the  lex  loci  contractus,  was  sealed,  and  to 
which,  by  such  latter  law,  no  such  plea  could  be  offered,  the  lex 
fori  is  in  this,  being  a  matter  of  process,  to  control.  ^ 

set-off,   and  there  was   therefore  no  set-off  was  admissible  by  the  law  of 

conflict.  the  state  which  governed  the  note. 

2  See    eases    cited   supra,   note    1,        3  See   anie,   §   451b,   especially  the 

The    same    principle    is    involved    in  case  of  Stevens  v.  Gregg,  89  Ky.  461, 

Smyder  v.  Pharo,  25  Fed.  398,  which  12  S.  W.  775. 
applied  the  rule  of  the  Federal  court 

(■xcluding  a  set-off  which  contains  a        ^Williams  v.  Haines,  27  Iowa,  251, 

purely  equitable  defense  to  an  action  \  Am.  Rep.  208      See  Dm.ffZos  v.  Old- 

'         •'      '  ham,  0  N.  H.   150;   Andrews  v.  Eer- 

on  a  promissory  note,   though   such  ^ot,  4  Cow.  508;   ^Yarren  v.  Lynch, 
Vol.  II.  CoNW..  of  Laws — 100. 
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The  position  above  taken  has  been  expressly  disapproved  by 
the  United  States  Supreme  Court,  which  holds  that  the  effect 
of  a  seal  to  preclude  an  inquiry  into  the  consideration  is  to  be 
determined  by  the  substantive  law  of  the  contract,  and  not  by 
the  law  of  the  forum.  ^ 

XI.  Execution. 

790.  Execution  to  be  governed  by  lex  fori. — The  mode  of  exe- 
cution, it  is  hardly  necessary  to  say,  is  exclusively  to  be  deter- 
mined by  the  court  of  process.  ■'^  The  cause  of  action  depends 
upon  the  law  of  the  state  where  it  has  its  seat.  When  judg- 
ment is  sought  for  it  in  a  foreign  state,  however,  then  the  judg- 
ment must  be  executed  according  to  the  law  of  the  latter  state.  ^ 

790a.  Appraisal  of  property. — In  accordance  with  the  rule  of 

5  Johns.  239;  Bank  of  United  States  was  not  sound,  saying  that  the  ques- 

V.  Donnally,  8  Pet.  361,  8  L.  ed.  974.  tion  of  consideration,  whether  aris- 
Ante    8  747 

'  "  ing   upon   the    admissibility   of   evi- 

The  first  case  is  expressly  disap-  denee,    or   presented   as   a   point   in 

proved  and  the  others  distinguished  pleading,  is  not  one  of  procedure  and 

in  Pritchard  v.    Norton,    106   U.   S.  remedy,  but  goes  tr,  the  substance  of 

124,  27  L.  ed.  104,  1  Sup.  Ct.  Kep.  the  right  itself,  and  belongs  to  the 

102    infra,  note  3.  constitution  of  the  contract. 

iPritchard    v.   Norton,   106  U.   S. 
124,  27  L.  ed.   104,  1   Sup.  Ct.  Rep.       '^^^Y'  Confl.  L.  §§  556-559    and 

'  Iff  cases  there  cited.     See,  m  addition, 

102.     The  court  in  this  case  did  ap-  pergusson   v.   Fyffe,    8    Clark   &    F. 

ply  the  law  of  Louisiana,  by  which  121 ;  General  Steam  Nav.  Go.  v.  Guil- 

an  instrument  under  seal  cannot  be  '"«.    H   Mees.   &   W.   877,    13   L.   J. 

,    ,  ,  ,     ,  -J      i-  Exch.   N.    S.    168:    Erickson   v.   Ne- 

impeached  for  want  of  consideration,  ^^.^^_  ^g  ^^^^^  221;  Ealsey  v.  Me- 

although  the  contract  was  made  m  j.can,  12  Allen,  438,  97  Am.  Dec.  157 ; 

New  York  where  the  rule  was  other-  Shaffer  v.  Bolander,  4  Greene,  201. 
wise;  but  the  decision  was  expressly        ^ Adams  v.  Wait,  42  Vt    16.     But 

.,  ,   J.L  i  J.1  ,       ,  see  Camfranque  v.  Burnett,  1  Wash, 

upon   the   ground   that   the   contract  (,    ^    g^g^  ^^^_  ^^^    ^^   2,342,  where 

was  performable  in  Louisiana,  and  it  was  held  that  the  law  of  a  foreign 
that  the  lex  loci  solutionis  ought  to  country,  protecting  a  party  to  a  con- 
prevail.  The  court  conceded  that  if  t'''^'=*  from  execution  will,  in  our 
^  . , .       J   ,        .      , ,      .      .  courts,   protect  him  from  arrest  on 

the  position  taken  m  the  text  were  ^.-^^^  ^^^^  contract.  Imprisonment 
sound,  the  converse  would  be  equally  for  debt  is  discussed  ante,  §  748 ; 
so,  and  in  that  case  the  law  of  and  see  Lawrence  Com.  sur  Wheat. 
Louisiana,  as  the  lex  fori,  would  "i-  411.  The  question  of  currency  of 
'  '  payment    has   been     already    eonsid- 

govern;  but  held  that  such  position    ered.     Ante,  §§  514-518. 
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the  last  section,  the  appraisement  law  of  the  state  or  country 
in  which  the  execution  issues,  rather  than  that  of  the  state  in 
which  the  contract  was  made,  governs.* 

790b.  Liability  of  property  to  execution  dependent  upon  lex 

rei  sitae. — The  liability  of  personal,  as  well  as  real,  property 
to  be  sold  under  legal  process  depends  upon  the  law  of  the 
place  where  it  is  situated,  and  not  upon  the  law  of  the  owner's 
domicil.  *  This  rule  constitutes  one  of  the  many  exceptions  to 
the  maxim  frequently  repeated  by  the  courts,  that  the  situs  of 
personal  property  is  at  the  domicil  of  the  owner.  As  elsewhere 
shown,  ^  however,  this  rule  ordinarily  respects  the  rights  of 
third  persons  which  have  vested  in  the  property  by  the  law  of 
another  state  before  its  removal  to  the  jurisdiction  in  which  the 
process  issues,  even  though  the  steps  necessary  by  the  law  of  the 
latter  jurisdiction  to  protect  similar  rights  attaching  to  prop- 
erty within  that  jurisdiction  have  not  been  taken,  unless  the 
local  statute  expressly  applies  to  interests  which  have  vested 
before  the  property  is  brought  into  the  jurisdiction.* 

The  lien  of  an  execution  does  not,  of  course,  attach  to  real 
or  personal  property  situated  in  another  state  or  country;  but 
if  the  lien  of  an  execution  has  once  attached  to  personal  prop- 
erty within  the  jurisdiction  where  the  execution  issues,  it  will 
not  be  lost  by  the  subsequent  removal  of  the  property  to  an- 
other jurisdiction,*  though  it  may  be  eventually  extinguished 
by  the  statute  of  limitations  of  the  latter  jurisdiction.^ 

''■Hutchins  v.  Barnett,  19  Ind.  15;  opinion  in  Hervey  v.  Rhode  Isla/iid 

Hefferlin  v.  Sinsinderfer,  2  Kan.  401,  Locomotive  Works,  93  U.  S.  664,  23 

85  Am.  Dee.  593.  L.  ed.   1003,  that  may  seem  opposed 

iGreere  v.    Van  Buskirk,   5   Wall,  to  the  statement  of  the  text;  but  see 

307,   18  L.  ed.  599,  7  Wall.   139,  19  discussion  of  this  case  ante,  §  355b, 

L.  ed.  109;   Hervey  v.  Rhode  Island  note  4. 

Locomotive  WorJcs,  93  U.  S.  664,  23        iMcMahan  v.  Greem,  12  Ala.  71,  46 

L.  ed.  1003.  Am.  Dec.  242. 

2  See  ante,  §§  317b  and  355b.  ^Newcomhe  v.  Leavitt,  22  Ala.  631. 

3  There  are  some  statements  in  the 
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791.  So,  as  to  exemption. — Whether  specific  property  is  to  be 
exempted  from  execution  is  also  a  question  for  the  lex  fori.^ 
Whether  certain  articles  of  property  are  exempt  for  the  sup- 
port of  a  family  depends  upon  the  lex  rei  sitae,  supposing  the 
parties  claiming  relief  are  resident  in  the  situs.  ^  This  will 
enable  a  widow,  as  a  matter  of  local  relief,  to  obtain  for  her 
support  an  award  of  exempted  property.* 

XII.  Exemptions. 

791a.  Generally. — The  general  principle  is  well  established 
that  exemptions  pertain  to  the  remedy,  and  not  to  the  substan- 
tive rights  of  the  parties,  and  they  therefore  depend  upon  the  lex 
fori.^     One  of  the  consequences  of  this  principle  is  that  the 

iBrightly,  Pr.  §§  1016e*seg.;Bro»-  594;  Baltimore  £  0.  S.  W.  R.  Co. 
son  V.  Kinsie,  1  How.  315,  11  L.  ed.   v.  Hollenbeck,  161  Ind.  452,  69  N.  E. 

ii^*^?°^"  ""■  w'^l',^^  n'"^-  IIV  136;  Broadstreet  v.  Clark,  65  Iowa, 

Woodlyndge  v.  Wright,  3  Conn.  523 ;  „,„    ^^  ^^   „,   „,  „     ^  „  „ 

Odiornes  Appeal,  54  Pa.  178,  93  Am.  f'70.  22  N.  W.  919;  Lyon  v.  Callopy, 

Dec.   683;    Hettriek   v.   Hettrick,   55  87  Iowa,  567,  43  Am.  St.  Rep.  396, 

Pa.  292;  Piatt's  Appeal,  80  Pa.  501;  54  n.  W.  476;  Stewart  v.  Thomson, 

l^^ewellv.  ffaj|de»   8  Iowa,  140  g^  g.      g^g   gg  ^   ^   ^   53         ^ 

■'Ante,   §§   43,   189,  571,  576,  598;  , 

Christie's    Succession,    20    La.    Ann.  St.  Rep.  431,  31  S.  W.  133;  Balk  v. 

383,  96  Am.  Dec.  411.     See  Pierce  v.  Harris,  122  N.  C.  64,  45  L.  R.  A.  257, 

Chicago  &  N.  W.  R.  Co.  36  Wis.  283,  30  g.  E.  318;  Sexton  v.  Phoenix  Ins. 

which     can     be     sustained     on     the    r,„    loo  xt   <^    1    ai  a    r^    ,i-7n     n 

J  , ,    ,  ,,       . ,         „  , ,  Co.  132  N.  C.  1,  43  S.  E.  479 :  Carson 

ground  that  the  situs  of  the  wages  as  >.-.  j.,    u  ^  jj.  -x,,?, 

attached  in  Illinois  was  in  Wiseon-   v.  Memphis  &  C.  R.  Co.  88  Tenn.  646, 

sin,  and  therefore  subject  to  Wiseon-   8  L.  R.  A.  412,  17  Am.  St.  Rep.  921, 

sin  law.     See  criticism  in  2  Cent.  L.    13  g.  W.  588;  La  Selle  v.  Woolery, 

'■^Ante,  §  189.  ''    "^^^^   ^"'   ^^   ^-   ^-   ^-   '^'   '' 

See  as  to  widow's  allowance   out 

of  estate,  ante,  §  571.  The   statute   of  exemption   in  one 

state  cannot   be  applied   in  another 

'i-Ghicago,  B.  I.  &  P.  R.  Co.  v.  unless  the  creditor  induces  the  re- 
Sturm,  174  U.  S.  710,  43  L.  ed.  1144,  moval  of  the  property  against  the 
19  Sup.  Ct.  Rep.  797;  East  Tennes-  protest  of  the  debtor,  for  the  pur- 
ree, V.  &  G.  R.  Co.  V.  Kennedy,  83  pose  of  seeking  a  remedy  denied  him 
Ala.  462,  3  Am.  St.  Rep.  755,  3  So.  by  the  laws  of  the  state  where  the 
852;  Swanger  v.  Goodivin,  49  Ark.  parties  live  and  the  property  is  lo- 
287,  5  S.  W.  319;  Atchison,  T.  &  S.  cated.  Barker  v.  Brovm,  17  Ky.  L. 
F.  R.  Co.  V.  Maggard,  6  Colo.  App.  Rep.  1172,  33  S.  W.  833. 
85,  39  Pac.  985;  American  Cent.  Ins.  In  Stevens  v.  Brown,  20  W.  Va. 
Co.  V.  Hettler,  46  111.  App.  416 ;  450,  the  rule  of  the  text  was  applied, 
Waiash  R.  Go.  v.  Dougan,  142  111.  and  the  exemption  allowed  by  the 
248,   34  Am.   St.  Rep.  74,  31   N.   E.  Ohio   statute   was   denied   in   a   pro- 
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exemption  granted  by  the  law  of  the  debtor's  domicil,  or  by 
the  substantive  law  of  the  contract  or  other  transaction  out 
of  which  the  alleged  exempt  claim  arises,  will  not  be  allowed 
by  the  court  of  another  jurisdiction  unless  the  statute  of  the 
latter  jurisdiction  expressly  so  provides.^  But  while  a  court 
of  one  jurisdiction  will  not,  in  the  absence  of  such  a  statute, 
allow  the  exemption  granted  by  the  law  of  the  debtor's  domicil, 
it  does  not  necessarily  follow  that  it  will  allow  to  a  nonresi- 
dent the  exemption  granted  by  the  lex  fori.  That  is  primarily 
a  question  of  statutory  construction.  If  the  local  statute  ex- 
pressly confines  the  exemption  to  residents,  the  general  princi- 
ple that  exemptions  depend  upon  the  lex  fori  will  not  extend 
its  benefits  to  nonresidents ;  and  it  has  been  held,  even  when  the 
local  statute  was  not  explicit  upon  the  point,  that  it  must  be 

ceeding  ■wherein  a  resident  of  Ohio  where  both  parties  then  resided,  did 

garnisheed  a  corporation  of  West  Vir-  not  operate  as  a  waiver  of  the  ex- 

ginia  for  wages  due  another  resident  emption  under  the  Alabama  statute, 

of   Ohio,   notwithstanding    that   the  The  decision  is  upon  the  ground  that 

claim   had   been   sent   to  West   Vir-  exemption  laws  relate  to  the  remedy 

ginia  for  the  purpose  of  evading  the  merely,   and   that   an   agreement   to 

law  of  Ohio  and  that  such  conduct  waive  the  right  of  exemption  affects 

under    the   law   of   the    latter    state  only  the   remedy;    and  therefore,   if 

amounts    to    a    misdemeanor.      The  the  waiver  is  not  intended  to  have 

court   took    the    position    that    such  reference  to  the  exemption  laws   of 

law  is  penal,  and  therefore  will  not  the  forum,   comity  does  not  require 

be  enforced  in  another  jurisdiction,  its  enforcement  there.    The  question. 

The  following  cases,  however,  hold  therefore,    was    made   to   turn   upon 

that   the   exemption    statute    of   an-  the  intention  of  the  parties  as  evi- 

other  state  may  be  applied :   Mason  denced  by  the  stipulation,  and  it  was 

V.  Beebee,  44  Fed.  556;  Kansas  City,  held,  considering  the  language  of  the 

l?t.  S.  &  M.  R.  Go.  V.  Cunningham,  stipulation,  the  place  of  the  contract, 

7  Kan.  App.  47,  51  Pac.  972;  Drake  the  residence  of  the  parties,  and  the 

V.   Lake   Shore  &   M.   S.   R.   Co.   69  laws  in  reference  to  which  they  are 

Mich.  168,  13  Am.   St.  Rep.  382,  37  presumed  to  have  contracted,  that  the 

S.  W.  70.  parties    had    reference    only    to    the 

In  Seay  v.  Palmer,  93  Ala.  381,  30  riglit  of  exemption  under  the  laws  of 

Am.  St.  Rep.  57,  9  So.  601,  it  was  Georgia. 

held  that  a  waiver  "of  all  rights  of  -  It  is  so  provided  by  statute  in 

exemption  and  homestead"  in  a  note  Illinois, 
executed   and     payable     in    Georgia, 
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confined  to  residents.^  There  seems,  however,  to  be  a  hard- 
ship upon  the  debtor  in  refusing  to  allow  the  exemption  grant- 
ed by  the  law  of  his  domicil  upon  the  ground  that  the  matter 
pertains  to  the  remedy,  and  then  refusing  to  allow  him  the  ex- 
emption granted  by  the  local  statute  upon  the  ground  that  it 
is  confined  to  residents.  As  elsewhere  shown,*  courts  and 
legislatures  have  resorted  to  various  expedients  to  guard  the 
debtor  against  the  deprivation  of  the  exemption  to  which  he 
is  entitled  by  the  law  of  his  domicil,  or  by  the  substantive  law 
of  the  contract  or  other  transaction  out  of  which  the  claim 
sought  to  be  subjected  to  the  payment  of  his  debts  arose.  So, 
a  court  of  the  state  in  which  both  creditor  and  debtor  reside 
may  enjoin  the  former  from  subjecting  to  the  payment  of  his 
claim  property  which  is  exempt  by  the  law  of  that  state,  but 
which  the  debtor  has  temporarily  taken  into  another  state 
where  it  is  not  exempt.® 

Homestead,  as  well  as  other,  exemptions  are  governed  by  the 
lex  fori.^  When  the  owner  of  a  homestead  in  one  state  sells 
the  same  and  invests  the  proceeds  in  a  new  homestead  in  an- 
other state,  and  subsequently  sells  that  homestead  and  invests 
the  proceeds  in  a  new  homestead  in  the  first  state,  the  latter 
homestead  is  not  protected  against  a  debt  contracted  before 
it  was  purchased,  even  though  there  is  a  statute  in  both  states 
to  the  effect  that  the  owner  of  a  homestead  may  change  it  en- 
tirely, and  that  the  new  homestead,  to  the  extent  and  value  of 

3 Atchison,   T.   £  S.   F.   R.   Co.   v.  747,  27  N.  W.  90;   Goochoin  v.  Clay- 

Maggard,  6   Colo.   App.   85,   39   Pao.  tor  (N.  C.)  67  L.  R.  A.  33,  49  S.  E. 

985;  Stewart  V.  Thomson,  97  Ky.  575,  173;   Sproul  v.  McCoy,  26  Ohio  St. 

36   L.   R.   A.   582,   53   Am.   St.   Rep.  577. 

431,  31   S.  W.  133;   Farris  v.  Sipes,  *  See  ante,  §  368a. 

99  Tenn.  298,  41  S.  W.  443.     But  see  5  See  also  ante,  §  368a,  note  23. 

contra,   Wabash   R.    Co.   v.   Dougan,  ^Helfenstem  v.  Cave,  3  Iowa,  287; 

142  111.  248,  34  Am.  St.  Rep.  74,  31  Roche  v.  Rhode  Island  Im.  Asso.  2 

isr.  E.  594;  Wright  v.  Chicago,  B.  &  III.  App.  360. 
Q.  R.  Go.  19  Neb.  175,  56  Am.  Rep. 
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the  old,  shall  be  exempt  from  execution  in  all  cases  where  the 
old  or  former  homestead  would  have  been  exempt^ 

^Rogers  v.   Raisor,  60   Iowa,   355,  tion  extended  by  a  New  Hampshire 

14  N.  W.  317;   Dalton  v.   Webb,  83  statute  to  a  portion  of  the  proceeds 

Iowa,  478,  32  Am.  St.  Rep.  314,  50  of  a.  sale  of  property  under  judicial 

N.   W.   58;    Oaldwell   v.   Seivers,   85  process    was    respected    after     such 

Ky.  38,  2  S.  W.  651.  proceeds  had   been  brought   to   Ver- 

In  Keyes  v.  Rines,  37  Vt.  260,  86  mout,  which  had  a  similar  statute. 
Am.  Dee.  707,  however,  the  exemp- 
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BANKRUPTCY. 

793.  Topic  already  ineidentally  discussed. 

L  Effect  of  bankbuptct  in  the  country  of  such  bankeuptcy. 

794.  In  modern  Roman  law  a  national  execution. 

795.  In  some  states  decree  works  business  incapacity,  and  is  not 

extraterritorial. 

796.  Local  assets  pass  to  assignee. 
II.  Recipeocax  relations  of  ckeditobs. 

797.  All  creditors  may  come  in. 

798.  But  must  give  credit  for  extraterritorial  payments. 

III.  Effect  of  bankruptcy  on  foreign  assets. 

799.  Bankrupt  assignment  cannot  operate  extraterritorially. 

IV.  Collision  with  local  liens. 

800.  As  to  local  liens,  lex  rei  sitw  the  arbiter. 
V.  Questions  between  local  bankru^ptcies. 

801.  Each  separate  fund  goes  to  its  particular  local  creditors. 
VI.  Applicatory  law  as  to  bankrupt's  prior  transactions. 

802.  Lex  rei  sitw  decides  as  to  bankrupt's  prior  property. 
VII.  Effect  of  bankruptcy  on  svesequent  executions. 

803.  Provisions  to  this  efiect  are  not  extraterritorial. 
VIII.  Effect  of  foreign  bankrupt  discharges. 

804.  Bankrupt  discharges  of  debts  due  abroad,  not  a  bar. 
IX.  When  foreign  bankrupt  assignee  may  sub. 

805.  Dependent  on  lex  fori. 
X.  Summary  as  to  conflict. 

806.  Conclusion  of  ubiquity  of  bankrupt  procedure  based  on  false- 

assumptions. 

807.  Practical  difficulties  attending  the  doctrine  of  such  ubiquity^ 

793.  Topic  already  incidentally  discussed. — We  have  previ- 
ously noticed  the  effect  of  foreign  bankrupt  assignments  in 
transferring  title, ^  and  in  discharging  obligations.^  It  re- 
mains now  to  give  a  brief  analysis  of  the  practice  in  bank- 
ruptcy, so  far  as  concerns  its  international  relations. 

^Ante,  §  390,  390a.  ^Ante,  §§  522  et  seq. 
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I.  Effect  of  bankedptcy  in  the  countey  of  such  bank- 

EUPTCY. 

794.  In  modern  Roman  law  a  national  execution. — Bank- 
ruptcy (concurs  process),  according  to  the  practice  of  those, 
countries  whose  jurisprudence  is  based  on  the  Roman  law,  is  a. 
species  of  national  execution  against  the  estate  of  an  insolvent. 
In  England,^  in  France,^  and  generally  on  the  continent  of 
Europe,^  bankrupt  process  can  be  issued  against  foreigners,, 
and  hence  there  can  be  as  many  bankruptcies  as  there  are  coun- 
tries in  which  a  party  does  business.* 

795.  In  some  states  decree  works  business  incapacity,  and  is 
not  extraterritorial. — On  the  continent  of  Europe,  the  effect  of 
a  bankrupt  decree  is  to  deprive  the  insolvent  of  the  power  of 
continuing  to  conduct  mercantile  affairs,  though  not  of  general 
capacity  for  business.  Thus,  subsequent  to  his  bankruptcy,  he- 
is  able  to  accept  or  decline  testamentary  trusts,  or  carry  on  any- 
independent  business  of  a  fiduciary  character  which  in  no  way 
conflicts  with  the  management  of  his  assigned  estate.  This= 
local  incapacity  remains  until  his  restoration  be  decreed  by  the- 
judex  domicilii.  As  a  matter  of  safety  to  the  business  com- 
munity, foreign  bankruptcy  decrees,  when  duly  registered,  are- 
permitted  to  have,  in  some  countries,  a  modified  intraterritor- 
ial  force.  ^  But,  in  accordance  with  the  views  heretofore  ex- 
pressed, incapacities  of  this  class  do  not  follow  a  bankrupt 
when  visiting  the  United  States  and  here  doing  biisiness.^ 

796.  Local  assets  pass  to  assignee. — According  to  the  modern- 
Eoman  law,  all  the  bankrupt's  estate,  in  the  jurisdiction  with- 
in which  the  decree  is  pronounced,  goes  to  the  assignee  ap- 
pointed by  the  court  (curator j  syndic).  In  the  meantime  all 
the  bankrupt's  creditors  are  called  upon  by  public  notice  to 
ipresent  their  claims. 

^Ante,  §  390.  375,  434,  606.     That  a  prior  bankr-«pt 

^Goirand's   French   Code,   1880,   p.  decree  against  the  same  party  in  an- 

438,  and  cases  post.  other   state   in   which   he   was   domi- 

3Bar,  §  128.  oiled   is  no  bar,   see  Jour,   du  droit 

4 We  have   several   French   rulings  int.  priv6,  1877,  p.  144;  1878,  pp.  271, 

to  the  effect  that  alienage,  and  non-  606.     For    other    foreign   eases,     see 

domicil,  if  there  be  even  a  temporary  notes,  post,  §  799. 

residence,  is  no  bar  to  bankrupt  pro-  iPhil.  iv.  p.  552. 

cedure    in    France.     Jour,    du    droit  ^Ante,  §  122. 

int.  priv6,  1874,  p.  32;  lUd.  1878,  pp. 
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II.  Eecipeocal  relations  of  geeditoes. 

797.  All  creditors  may  come  in. — As,  however,  the  interest? 
of  the  several  creditors  are  conflicting,  each  creditor,  foreign 
or  domestic,  whose  interest  in  the  common  fund  would  he  di- 
minished by  the  admission  of  another,  is  entitled  to  appear  aa 
intervenient  in  process  by  other  creditors  against  the  assignee. 
This  intervention  may  lead  to  a  series  of  independent  issues  or 
interpleadings  (PrioritdtsstreitigJceiten)  between  the  several 
creditors.  Yet,  generally,  in  all  countries,  the  degree  of  proof 
required  to  establish  a  claim  against  a  bankrupt  estate  is  deter- 
minable by  the  court  of  bankruptcy.^  A  debt  barred  in  the 
state  in  which  it  is  due  is  barred  in  a  bankrupt  procedure.^ 

798.  But  must  give  credit  for  extraterritorial  payments. — ^A 
■creditor  who  has  obtained  a  dividend  in  a  foreign  bankruptcy, 
or  by  a  foreign  attachment  subsequent  to  the  domiciliary 
bankruptcy,  can  only  claim  such  a  dividend  at  the  domiciliary 
bankruptcy  as  will  establish  equality  between  himself  and 
other  creditors  appearing  before  the  domiciliary  assignee.^ 
And  this  rule  applies  to  foreign  creditors  as  well  as  to  domes- 

iSa!  parte  Melbourn,  L.  U.  6  Ch.  Bankr.  Reg.  329,  Fed.  Gas.  No.  7,819; 
(M,  40  L.  J.  BanKr.  N.  S.  25,  23  L.  T.   He  Hardin,  Hask.  163,  1  Nat.  Bankr. 

^■,1  "I'-  l^^^'''^•  ^^P-  ^\        „«  Reg.  395,  Fed.  Gas.  No.  6,048;  moh- 

2Re    Kingsley,    1    Low.    Dec.    216,  ,            '                 „ 

Fed.   Gas.  No.  7,819;   Re  O'Neale,  6  o'«s  v.  Murray,  5  Sawy.  320,  18  Nat. 

Nat.  Bankr.  Reg.  425,  Fed.  Gas.  No.  Bankr.     Reg.     469,     Fed.     Gas.    No. 

10,512;    Re    Doty,    16    Nat.    Bankr.  io,223;  Re  Resler,  95  Fed.  804.     See 

l^^-J'^hl^'^-  Pr^^°P*'°^l-     fr   ^ls°    •««   Lipmcm,    94    Fed.    353;    Re 
Re  Raij,  2  Ben.  53,  Fed.  Gas.  No.  11,-  „  , 

^89_     •''  Laferty,  122  Fed.  558. 

1  This  equality  is  secured  by  a 
The  courts  of  the  United  States  provision  of  the  bankruptcy  act  of 
when  sitting  as  courts  of  bankruptcy  1898,  §  65,  subd.  d,  to  the  effect  that 
are  as  much  bound  by  the  statute  of  wherever  a  person  shall  have  been 
limitations  of  the  state  in  which  they  adjudged  a  bankrupt  by  a  court 
sit  as  in  ordinary  cases,  and  there-  without  the  United  States,  and  also 
fore  a  debt  barred  by  the  statute  of  by  a,  court  of  bankruptcy,  creditors 
limitations  of  that  state  is  not  prov-  residing  within  the  United  States 
able  in  bankruptcy,  whether  barred  shall  first  be  paid  a  dividend  equal 
ty  the  statute  of  the  state  of  the  to  that  received  in  the  court  with- 
•creditor's  residence  or  not.  Re  Corn-  out  the  United  States  by  other  cred- 
wall,  9  Blatchf.  114,  6  Nat.  Bankr.  itors  before  creditors  who  have  re- 
Reg.  305,  Fed.  Gas.  No.  3,250;  Re  ceived  a  dividend  in  such  court  shall 
M.ingsley,   1   Low.   Dee.   216,    1    Nat.   be  paid  any  amounts. 
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tic."  All  securities  held  by  such  creditor  must  be  accounted 
for.* 

III.  Effect  of  bankeuptcy  on  foeeign  assets. 

799.  Bankrupt  assignment    cannot  operate    extraterritorially. 

—  But  notwithstanding  the  assignment  executed  under  order 
of  a  domiciliary  bankrupt  court,  the  bankrupt  still  retains  his 
capacity  to  dispose  of  his  property  in  foreign  lands;  a  capacity 
which  remains  to  him  as  to  such  property  until  devested  by  the 
judex  rei  sitce.  This  point  is  abundantly  settled  by  decisions 
both  in  Germany  and  France/  as  well  as  in  the  United 
States.^  But  the  domestic  assignee,  as  the  representative  of 
the  creditors  in  general,  as  well  as  foreign  creditors  specially, 
may  apply,  according  to  the  practice  of  the  modern  Koman 
law,  in  foreign  countries  where  the  estate  has  assets,  for  an  at- 
tachment (exequatur)  of  such  assets.*  This,  unless  a  particu- 
lar bankruptcy  is  opened,  and  unless  the  bankrupt's  property 
consists  of  mere  fragments  which  can  be  readily  collected  and 
without  injustice  forwarded  to  the  assignee  of  the  domicil,  is 
an  application  generally  granted  (subject  to  any  local  attach- 
ments already  laid),  as  tending  to  prevent  the  further  dissipa- 
tion of  the  estate.  Whether  or  no  such  foreign  assets,  or  their 
produce  when  realized,  are  to  be  forwarded  to  the  assignee  of 
the  domicil,  depends,  therefore,  upon  the  question  whether  the 
judex  rei  sitce  has  instituted  a  particular  bankruptcy  (special 
concurs),  and  whether  there  are  prior  local  attachments  or 
liens  which  operated  on  the  property  before  it  was  attached  lo- 
cally, under  local  law,  by  the  domiciliary  assignee.  Undoubt- 
edly we  find  in  French  and  Italian  elementary  works  many 

2.4.nte,     5     389,     Ex     parte     WU-  §   57,   subd.  e,   as   to  "secured  cred- 

son,  L.  R.  7  Ch.  490,  41  L.  J.  Bankr.  n^j.-  » 
N.  S;  46,  26  L.  T.  N.  S.  489,  20  Week. 

Rep.  564;  Ex  parte  Banco  de  Portu-  ,„           ,   „          _,,       ,    ^ ..,     , 

gal  L.  R.  11  Ch.  Div.  317,  Affirmed  ,  '°«f-    °Ut^K^^A.  ^}   ^''^^"K"'' 

4  L.  R  5  App.  Cas.  161,  49  L.  J.  J^""   ^X^^^A.  ^7^n'^'  ^   ^'J^^l 

Bankr.  N.  S.  33,  42  L.  T.  N.  S.  698,  ?«<:•  °J  ^"P;  Ct-  at  Casael  on  March 

28    Week.    Rep.    477;     Re    Murray,  hJr^^^i  ^'^^  i'^^^^'^Y'  P"^  J'i?/   ^^' 

Hask.  267,  3  Nat.  Bankr.  Reg.  765,  ir    '^'^^'''t^^J^®/  °°*^  ^  "'i  ^^^^^' 

Fed.  Cas.  No.   9,954;   Re  Bugbee,   9  f%^^^'    ^-   ^'>«*'   Co^n^ent.   20,   4, 

Nat.  Bankr.  Reg.  258,  Fed.  Cas.  No.  ^   ,  ;    .,.„,„„, 

2,115;  Re  BonnSffe,  23  N.  Y.  169.  /"i^JJ  ,^^^    ^*  **«■     t^"*   ^^^ 

3ffe  Granger,  8  Nat.  Bankr.  Reg.  ""!?'  ^  "f  "i'J      „„    „„    „, .     ,. 

30,  Fed.  Cas;  No.  5,684.  '^^«^4'  ^.°^:P'  72.  314;  Deman- 

'  geat  on  Foelix,  ii.  p.  205. 

See  U.  S.  bankruptcy  act  of  1898, 
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statements  to  the  effect  that  a  bankrupt  decree,  good  under 
the  bankrupt's  personal  law,  passes  instantaneously  his  prop- 
erty wherever  situate.  But  aside  from  the  fact  that  these  au- 
thorities do  not  agree  on  the  important  question  whether  the 
personal  law  in  such  cases  is  that  of  domicil  or  that  of  nation- 
ality, we  discover,  on  examining  the  proceedings  of  French 
and  Italian,  as  well  as  of  German,  courts,  that  in  France  and 
Italy,  as  well  as  in  Germany,  no  such  immediate  extraterritor- 
ial effect  is  given  to  bankrupt  procedure  in  foreign  states. 
Practically,  on  the  continent  of  Europe,  as  well  as  in  the 
United  States,  a  foreign  bankrupt  assignment  is  regarded  as 
ipso  jure  ineffective  as  against  attaching  creditors,  until  it  is 
either  adopted  by  domestic  process,  or  the  property  is  realized 
by  the  assignee.*  But  where  there  are  no  conflicting  claims 
by  attaching  creditors,  the  institution  of  local  bankruptcy  pro- 
ceedings, with  the  assent  of  the  insolvent,  gives  the  assignee  at 
least  the  position  of  an  agent  or  attorney  in  fact,  who,  after  a 
petition  to  this  effect  is  granted  by  the  local  court,  is  entitled 
to  expose  the  goods  of  the  insolvent  to  judicial  sale,  and  remit 
the  price  to  the  court  of  the  original  or  domiciliary  bankruptcy. 

4See  eases  cited  by  Bar,  §  128,  note  have  the  priority.  Dabelow,  Lehre 
6.  To  the  same  effect  is  the  argu-  vora  Concurse.  Jour,  du  droit  int. 
ment  of  McLean,  J.,  in  Oakey  v.  Ben-  priv§,  1874,  pp.  129-133. 
nett,  11  How.  44,  13  L.  ed.  597.  [See  It  is  true  that  by  eminent  writers- 
also  ante,  §  390a.]  the  scheme  of  a  cosmopolitan  bank- 
Cases  in  which  French  courts  have  rutey  is  zealously  urged;  but  even 
refused  recognition-  to  foreign  bank-  Fiorc,  the  most  strenuous  advocate 
rupt  assignments,  so  far  as  concerns  for  this  system,  admits  that  if  a 
French  assets,  will  be  found  in  Fiore,  bankrupt  possesses  goods  in  a.  for- 
Op.  cit.  §  373,  and  in  the  Jour,  du  eign  land,  and  not  a  distinct  commer- 
droit  int.  priv6,  1874,  pp.  137,  242;  eial  establishment,  the  weight  of  au- 
1877,  p.  42.  Without  an  exequatur  thority  is  that  his  syndics  cannot 
the  foreign  assignee  cannot  proceed  meddle  with  these  goods.  To  this  is 
in  a  French  court.  Ihid.,  1878,  p.  cited  Pardessus,  Droit,  com.  No. 
376.  A  Frenchman,  however,  who  is  1488,  who  gives  as  a  reason  that  a 
a  party  to  a  foreign  bankrupt  assign-  man  may  be  declared  a  bankrupt  in 
ment,  cannot  contest  the  bankrupt  Prance,  and  yet  not  be  a  bankrupt  in 
assignee's  title  to  the  bankrupt's  as-  England  or  Belgium.  Merlin  argues 
sets  in  France.  Jour,  du  droit  int.  to  the  same  effect.  Droit  com.  ii. 
privS,  1875,  p.  269;  lUd.,  1876,  p.  No.  809.  The  universal  validity  of 
181.  bankrupt  assignments  is  advocated 
In  Germany  a  foreign  bankrupt  as-  with  much  energy  by  Prof.  Carle,  La 
signment,  as  such,  does  not  transfer  dottrina  giurdica.  nel  diretto  privato 
German  assets.  .Suit  must  be  iuternazionale,  Naples,  1872;  and  by 
brought  by  the  assignee,  to  which  a  M.  Humblet,  of  Liege,  Belgium,  in 
local  attachment  is  a-  defense.  And  the  .Jour,  du  droit  int.  prive,  1880, 
German  creditors,  when  there  is  no  p.  91.  But  this  is  in  opposition  tO' 
treaty   stipulation   to   the   contrary,  the  rulings  of  the  courts. 
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IV.    CoLLISIOSr  WITH   LOCAL  LIENS. 

800.  As  to  local  liens,  lex  rei  sitae  the  arbiter. — Local  lien 
creditors,  whose  liens  are  prior  to  the  actual  arrest  under  local 
process,  unquestionably  have  precedence.  The  question  of 
priority  between  them  and  the  bankrupt  assignee  is  one  of 
which  the  lex  rei  sitae  is  the  sole  arbiter.'  Thus,  under  the 
United  States  bankrupt  law  it  has  been  ruled  that  in  New 
York,  where  no  lien  is  obtained  against  equitable  interests  by 
judgment  and  execution,  such  interests,  whose  site  is  in  New 
York,  go  to  the  assignee  unburdened  by  such  liens.  ^  Such 
is  also  the  case  with  funds  in  Illinois,  as  to  which  a  landlord 
claims  priority  for  rent,  and  which  are  governed  exclusively  by 
the  lex  rei  sitce.^ 

After  the  claims  of  such  lien  creditors  upon  due  adjudica- 
tion, in  which  the  foreign  creditors  and  assignee  are  entitled  to 
intervene,  have  been  paid,  the  residue,  according  to  the  modern 
Eoman  practice,  is  to  be  forwarded  for  distribution  to  the  court 
of  domiciliary  bankruptcy.*  But  the  creditors  appearing  at 
the  distribution  are  to  be  first  satisfied.® 

V.  Questions  between  local  bankeuptcies. 

801.  Each  separate  fund  goes  to  its  particular  local  creditors. 
— In  the  domiciliary  bankruptcy,'  foreign  creditors  are  enti- 
tled to  come  in  pari  passu  with  domestic;  and  it  has  been  even 
ruled  in  the  United  States  that  a  claim,  valid  by  the  lex  loci 
contractus^  but  void  by  the  law  of  the  debtor's  domicil,  may  be 
proved  in  the  domiciliary  bankruptcy  against  the  estate.^  It 
is  true  that  where  several  particular  or  ancillary  bankruptcies 
have  been  opened  in  corresponding  independent  states,  each  in- 
dependent court  satisfies  the  creditors  of  its  territory  out  of 

lAnfe,  §  313 ;  M'Millcm  v.  M'Seill,  iAnte,  §  624 ;  Bar,  §  128. 

4  Wheat.  209,  4  L.  ed.  552.     See  Ex  That  the  mode  of  proof  is  deter- 

parte  Melbourn,  L.  K.  6  Ch.  64,  40  L.  mined  by  the  lex  fori,  see  Ex  parte 

J.  Bankr.  N.  S.  25,  23  L.  T.  N.  S.  578,  Melbovrn,  L.  R.  6  Ch.  64,  40  L.  J. 

19  Week.  Rep.  83.     [See  also  ante,  Bankr.  N.  S.  25,  23  L.  T.  N.  S.  578, 

§  300a.]  19  Week.  Rep.  83. 

27Se  Hinds,  3  Nat.  Bankr.  Reg.  351,  sSee    ante,    §    624,    where    thia   is 

Fed.  Cas.  No.  6,516.  shown  m  reference  to  insolvent  ad- 

3/ie   Joslyn,    2    Biss.    235,    3    Nat.  ministrations. 

Bankr.  Reg.  473,  Fed.  Cas.  No.  7,550;  lAnte,  §  797. 

2   Brightly's    Fed.    Dig.   p.    42.     See  ^Re    Murray,    Hask.    267,    3    Nat. 

post,    §    806,    and    authorities    cited  Bankr.  Reg.  765,  Fed.  Cas.  No.  9,954. 

post,  under  §§  803  et  seq.  Ante,  §  798. 
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the  corresponding  local  assets.^  But  in  ease  of  such  partic- 
ular bankruptcies,  each  creditor,  unless  cause  be  shown  why 
his  claim  should  be  restrained  to  a  single  jurisdiction,  has  a 
right,  it  is  argued,  to  claim  a  dividend  in  each  procedure, 
though  he  must  account  for  this  if  he  claims  before  one  of  the 
other  bankruptcies.*  He  is  bound,  however,  to  apply  primar- 
ily at  the  forum  to  which  his  claim  locally  belongs.^ 

VI.  Applicatoet   law   as   to   bankeupt's   peioe   teansac- 

TIONS. 

802.  lex  rei  sitae  decides  as  to  bankrupt's  prior  property. — If 

the  bankrupt  has  made  an  alleged  collusive  transfer  of  assets, 
the  lex  situs  must  decide  as  to  the  question  of  the  collusiveness 
of  such  transfer.^  Bankruptcy  being  an  execution,  the  law 
applied  must  be  that  of  the  place  where  the  execution  attaches 
the  goods.  ^  And  to  this  effect  is  a  decision  of  the  Supreme 
Court  at  Liibeck,^  as  well  as  repeated  rulings  in  the  courts  of 
the  United  States.* 

VII.  Effect  of   baitkeuptcy   on  subsequent    executions. 

803.  Provisions  to  this  effect  are  not  extraterritorial. — When 
by  a  particular  bankrupt  law  subsequent  domestic  execution 
on  individual  process  is  prohibited,  foreign  executions  cannot 
be  issued  in  states  where  the  bankrupt  assignment  is  accepted 
as  valid.  When  this  is  not  the  case,  this  limitation  has  no  ex- 
traterritorial effect.^ 

It  has  been  judicially  decided  in  Berlin  that  an  execution  at 
the  domicil  is  admissible,  as  to  goods  at  the  domicil,  though 
there  had  been  bankrupt  proceedings  against  the  insolvent  in  a 
foreign  state.  ^ 

'iAnte,  §  799.     See,  as  to  practice  iSmith  v.  Union  Bank,  5  Pet.  518, 

in  administrative  distribution,  ante,  8  L.  ed.  212;  Allen  v.  Massey,  2  Abb. 

§§  622,  6.39.  (U.  S.)   60,  1  Dill.  40,  4  Nat.  Bankr. 

iAnte,  §  798.  Reg.  248,  Fed.  Cas.  No.  231,  17  Wall. 

5See  ante,  §  799,  and  notes.  351,  21  L.  ed.  542,  7  Nat.  Bankr.  Reg. 

-i^ Allen  V.  Massey,  2  Abb.    (U.  S.)  401;  Re  Broome,  3  Nat.  Bankr.  Reg. 

00.  1  Dill.  40,  4  Nat.  Bankr.  Reg.  248,  444,  Fed.  Cas.  No.  1,967;  Re  Wynne, 

Fed.  Cas.  No.  231,  17  Wall.  351,  21  L.  Chase,   227,  4  Nat.  Bankr.  Reg.  23. 

ed.  542,  7  Nat.  Bankr.  Reg.  401;  Ed-  Ante,  §  800.     For  the  analogous  case 

-m.ondson  v.  Byde,  2  Sawy.  205.  Fed.  arising  in  insolvent  assignments,  see 

Cas.    No.    4,285.     [See   also   ante,    §  ante,  §§  347,  364. 

390a.l  Mn<e,  §§  364,  390J. 

2Boubier,  chap.  31,  No.  15.  zStriethorst,  xxix.  p.  291. 

3  Bar,  §  128,  note  16. 
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VIII.  Effect  of  foreign  bankrupt  discharges. 

804.  Bankrupt  discharges  of  debts  due  abroad,  not  a  bar. — It 

has  already  been  seen  that  a  foreign  bankrupt  discharge  does 
not  relieve  the  bankrupt  from  a  debt  due  to  a  person  domiciled 
in  another  state.  No  state  has  internationally  the  power  thus 
to  confiscate  debts  "whose  seat  is  in  the  territory  of  another  sov- 
ereign; and  so  it  has  been  frequently  decided  in  the  United 
States.''  Sometimes,  indeed,  the  cases  go  beyond  this,  it  being 
said  that  a  foreign  bankrupt  discharge  does  not  affect  debts  con- 
tracted in  this  country.  This,  however,  does  not  apply  to  debts 
casually  contracted  here,  but  payable  in  the  state  granting  the 
discharge.  But  when  the  debts  are  payable  to  a  creditor  in 
this  country,  they  cannot  be  affected  by  any  foreign  bankrupt 
discharge.  ^ 

IX.  When  foreign  bankrupt  assignee  may  sue. 

805.  Dependent  on  lex  fori. — As  a  general  rule,  a  foreign 
bankrupt  assignee,  being,  like  a  foreign  administrator,  the 
statutory  officer  of  a  foreign  state,  is  not  entitled  to  sue  unless 
under  such  conditions  as  the  lex  fori  may  impose.-' 

lAmte,  §§  531-533.  Exch.  N.  S.  36,  Pollock,  C.  B.,  said: 

^Ante,  §  531,  and  eases  there  eit-  "A  foreign  certificate  is  no  answer  to 

cd;  Banks  v.  Greenleaf,  6  Call  (Va.)  a  demand  in  our  courts;  but  an  Eng- 

271,   1    Hughes,   261,   Fed.    Cas.   No.  lish  certificate  is  surely  a  discharge 

959;  M'Millan  v.  il'Neill,  4  Wheat,  as  against  all  the  world  in  the  Eng- 

209,  4  L.  ed.  552;  Green  v.  Sarmien-  lish  courts."     See  Gill  v.  Barron,  L. 

to.  Pet.  C.  C.  74,  Fed.  Cas.  No.  5,760;  R.  2  P.  C.  157,  37  L.  J.  P.  C.  N.  S. 

Leroy   v.    Crowninshield,     2    Mason,  33;  Foote,  Private  International  Jur. 

162,  Fed.  Cas.  No.  8,269;  Saunders  v.  381;  Ruin  v.  Eickerman,  2  McCrary, 

Williams,   5    N.    H.    215 ;    Hilliard,  259,  5  Fed.  790. 

Bankr.     (1867),  pp.  282,  292;    Blu- 

mensteil,  Bankr.   (1878),  p.  550.  See  ante,  §§  522  et  seg.  as  to  dis- 

''A  discharge  as  a  bankrupt  in  a  charges   under   bankrupt   and   insol- 

foreign  country  is  not  deemed  here  a  yent  laws, 
bar    to    any    action    that    may    be 

brought.     The    discharge    is   consid-  i^^^g^  §  735^  ^^^_^.  ^^^^g  ^  ^^„^. 

ered  as  local,   and  although  an   as-  „^^^  ^  Brock.  63,  Fed.  Cas.  No.  1,- 

signee   of   an   individual   declared   a  53 j 

bankrupt  in  a  foreign  country  would  i;;  j^f^-,^  York,  while  the  Dankrupt 

be  allowed  to  sue  as  such  assignee,  assignee  is   postponed  to  conflicting 

yet  our  courts  would  not  recognize  domestic  attachments,  there  is  some 

the  discharge  as  a,  bar  to  debts  con-  conflict  of  opinion  as  to  whether  he 

tracted  in  this  country,  or  due  to  cit-  can  sue  in  his  own  name.     This  is 

izens    of    this    country."     Betts,    J.,  apparently   denied   in   Mosselman  v. 

Zarega's  Case,  1  N.  Y.  Legal  Obs.  40  Caen,    34   Barb.    66,    and    Willits   v. 

note,  Fed.  Cas.  No.  18,204.  Waite,  25  N.  Y.  577;  but  affirmed  in 

In  Armani  v.  Gastrique,  13  Mees.  Hoyt  v.  Thompson,  5  N.  Y.  320,  and 

&  W.  447,  2  Dowl.  &  L.  432,  14  L.  J.  Hunt  v.  Jackson,  5  Blatchf.  349,  Fed. 
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X.    SUMMAEY  AS  TO  CONFLICT. 

806.  Conclusion  of  ubiquity  of  bankrupt  procedure  based  on 
false  assumptions. — The  grounds  on  which  earlier  jurists 
claimed  that  in  bankruptcy  the  bankrupt's  entire  estate  is  to  be 
governed  by  the  lex  domicilii  are,  first,  that  banlcruptcy  is  a 
sort  of  universal  succession;  and  secondly,  that  it  involves  an 
equitable  distribution  of  the  bankrupt's  assets  by  means  of  a 
common  tribunal  to  which  all  have  equal  access,  and  before 
which  all  have  equal  rights.  But  the  assumption  that  bank- 
ruptcy is  a  universal  succession  is  not  true.  If  it  were,  the 
bankrupt's  creditors  would  be  jointly  liable  for  his  debts.  The 
second  position  involves  a  petitio  principii.  The  question  at 
issue  is  whether  the  bankrupt's  creditors  possess  a  common 
property  in  the  estate.  This  is  what  is  disputed.  The  inter- 
est of  each  creditor  may  be  special,  or  may  be  protected  by  a 
particular  lien,  or  may  be  governed  by  a  local  law  sustained 
only  by  the  lex  rei  sitw.^  And  so  far  from  bankrupt  proce- 
dure being  based  upon  domiciliary  jurisdiction  (or  national  ju- 
risdiction, as  the  case  may  be),  the  European  practice,  as  we 
have  already  seen,  is  to  issue  bankrupt  process  against  all  per- 
sons, foreigners  as  well  as  subjects,  undomiciled  as  well  as 
■domiciled,  as  to  whose  local  solvency  there  may  be  doubt,  and 
who  may  have  any  local  assets  on  which  the  bankrupt  process 
may  seize.  ^  It  is  impossible  to  assign  ubiquity  to  decrees  in 
cases  such  as  these,  when  the  process  issues  against  a  person 
whose  personal  status  the  bankruptcy  court  has  no  right  to  de- 
termine; and  we  must  consequently  hold  that  even  when  there 
has  been  but  one  bankruptcy  decreed  as  to  a  particular  person, 
such  bankruptcy  is  only  valid  in  the  domicil  (or,  according  to 
the  Italian  view,  in  the  nationality)  of  the  alleged  bankrupt. 
But  in  cases  of  widely  extended  insolvencies,  so  far  from  there 
being  only  one  European  bankrupt  decree  presented  to  us,  we 
have  frequently  several.  English  courts  do  not  hesitate  to  pile 
an  English  decree  on  top  of  an  Irish  decree  which  was  entered 
•only  a  few  days  before  against  the  same  person.*     And  with 

Cas.  No.  6,893.  Judge  Story  says  such  assignments,  for  the  property  of 
(Confl.  L.  §  420)  that  in  "moat  of  the  bankrupt."  See  ante,  §§  388, 
those  cases  in  which  assignments  un- 
der foreign  bankrupt  laws  have  been 
•  denied  to  give  a  title  against  attach- 
ing creditors,  it  has  been  distinctly 
admitted  that  the  assignees  might 
maintain  suits  in  our  courts  under    Bankr.  N.  S.  65,  28  L.  T.  N.  S.  483, 
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iBar, 
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387, 

390; 
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Crispin, 
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374, 
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insolvent  corporations  having  branches  in  several  states,  bank- 
rupt process  becomes  a  mere  scramble  for  priority.  Creditors 
in  each  state  where  the  corporation  has  a  branch  hurry,  as  soon 
as  its  solvency  is  suspected,  to  throw  it  into  bankruptcy;  and 
these  creditors  are  backed  up  by  public  officials,  who  share  a  ^ 
large  part  of  the  proceeds,  and  who  are  therefore  far  from  be- 
ing unbiased  critics  of  the  procedure.  Each  bankrupt  assignee 
aeizes  the  local  effects  of  the  corporation ;  each  refuses  to  recog- 
nize the  others;  there  is  no  arbiter  to  determine  in  what  state 
the  corporation  had  its  principal  seat,  and,  if  there  were,  no  • 
one  state  would  yield  to  such  an  arbiter;  and  from  the  very 
fact  that  we  have  in  many  cases  no  means  of  determining  which 
■of  those  procedures  has  precedence,  we  must  hold  to  the  lex  rei 
sitce,  when  the  question  comes  up  as  to  the  distribution  of  as- 
sets in  the  United  States,  as  the  only  law  that  can  operate.  But 
we  are  not  driven  to  this  conclusion  merely  because  no  other 
arbiter  is  attainable.  In  view  of  the  fact  that  by  the  universal 
practice  of  European  states  bankruptcy  is  a  mode  of  local  exe- 
cution, we  may  assume  this  to  be  a  doctrine  of  private  interna- 
tional law,  and  ascribe  to  such  procedure  no  greater 
extraterritorial  force  than  we  would  to  other  foreign  execution. 
807.  Practical  difficulties  attending  the  doctrine  of  such  ubiq- 
uity.— Undoubtedly,  there  is  an  apparent  simplicity  in  the  idea 
of  a  ubiquitous  bankruptcy.  Eeuerbach,  whose  authority  as  a 
jurist  is  deservedly  high,-"^  in  furtherance  of  this  idea,  pro- 
posed that  the  principal  bankruptcy  should  be  opened  at  the 
place  where  the  largest  proportion  of  assets  exists;  though  this 
would  introduce,  as  a  condition  precedent  to  jurisdiction,  a 
point  often  exposed  to  much  doubt.  Many  embarrassments,  of 
course,  when  an  estate  is  much  scattered,  must  flow  from  the 
opening  of  a  series  of  ancillary  particular  bankruptcies;  and 
at  first  sight  it  would  seem  far  simpler  to  recognize  exclusively 
that  which  is  established  at  the  debtor's  domicil.  But  there 
are  difficulties  on  the  other  side.  The  judex  domicilii,  on  the 
latter  view,  at  least  as  to  immovables,  is  compelled  to  follow 
the  lex  rei  sitw,  though  with  far  less  adequate  opportunities  of 

21  Week.  Rep.  491,  the  rule  of  which  L.  R.  1  Ch.  Div.  509,  45  L.  J.  Bankr. 

case    was    afterwards    extended     to  N.  S.  81,  34  L.  T.  N.  S.  10,  24  Week, 

cases  where  a  foreigner  is  proceeded  Rep.  263.     "Domicil"  will  not  be  re- 

aga-inst,  under  the  ba.nkrupt  act,  for  garded   as    the    test.     Ibid.,    ante,    § 

an  act  of  bankruptcy,  by  another  for-  803.     Such  is  the  rule  in  France  and 

eigner,  on  a  debt  contracted  abroad.  Germanv.     Ante,    §    794.      See   ante, 

•"Transient    residence"    in    this    case  §§  388.  390,  531. 

was  held  enough.     Ex  parte  Pascal,  iThemis,  p.  115; 
Vol.  II.  CoNFL.  of  Laws — 101. 
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knowledge  and  adjudication,  as  rigorously  as  would  the  judex 
rei  sitw.  The  same  distinction  applies  to  particular  foreign 
funds  burdened  with  particular  foreign  equities.  If,  in  cases 
of  liens  on  personalty,  the  lex  domicilii  be  adopted,  then  the 
rights  of  innocent  claimants  holding  good  title  under  the  lex 
rei  sitoB  will  be  often  overridden;  or  creditors  who  have  a  lien 
by  the  lex  rei  sitae,  on  faith  of  which  lien  they  trusted  the  bank- 
rupt, will  find  this  lien  devested  by  the  lex  domicilii, — a  law 
foreign  both  to  themselves  and  to  the  assets  thus  torn  from 
them.  Very  often,  if  this  romantic  cosmopolitan  eificacy  be 
assigned  to  bankruptcy,  the  bankrupt's  contracts,  entered  intO' 
by  him  in  a  foreign  land  in  reference  to  property  there  situate, 
would  be  avoided,  and  payments  to  him  or  his  agents  there 
made  would  be  nullities.  And,  even  with  the  best  disposition, 
a  bankrupt  court  must  fail  to  give  notice  of  the  bankruptcy  to 
creditors  in  foreign  lands.  If  a  foreigner,  for  instance,  opens 
a  business  agency  in  Germany,  and  subsequently  becomes 
bankrupt  at  his  domicil,  then,  if  the  view  of  the  ubiquity  of 
such  bankruptcy  be  correct,  no  payments  by  German  debtors 
to  such  agency  would  be  a  release,  even  though  such  payments 
were  innocently  made,  and  there  was  actually  no  publication 
of  the  bankruptcy  in  Germany.  It  is  also  to  be  noticed  that 
the  opening  in  each  country  of  its  own  bankruptcy  enables, 
not  only  the  local  law  to  be  applied,  but  evidence  to  be  more 
readily  and  effectively  collected  than  it  could  be  if  the  proce- 
dure were  in  a  different  country.  And,  once  more,  a  party  doing 
business  in  England  and  in  the  United  States  may  be  a  bank- 
rupt in  England,  but  be  very  far  from  being  a  bankrupt  in  the 
United  States.  He  may  be  conducting  a  large  enterprise  high- 
ly conducive  to  public  prosperity,  and  on  which  multitudes 
may  be  dependent  for  support.  He  may  be  fully  solvent,  if 
let  alone.  Is  he  to  be  dishonored,  and  his  business  broken  up, 
by  the  decree  of  a  foreign  court,  in  a  state  where  he  is  not 
domiciled,  where  his  assets  are  small,  where  prospective  re- 
ceivers and  other  officials  interested  have  the  temptation  of 
enormous  emoluments  should  they  make  the  procedure  cosmo- 
politan, and  where  the  very  fact  of  the  local  disproportion  of 
assets  to  debts  is  considered  an  act  of  bankruptcy?  We  can 
only  escape  dangers  such  as  these  by  holding  that  bankrupt  de- 
crees have  no  extraterritorial  effect^ 

zThls  subject  is  further  discussed 
ante,  §§  390  et  seq. 
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813.  Such  offenses  abroad  cognizable  by  offended  state. 

b.  Offenses  in  barharoiis  and  semi-civilized  lands. 

814.  Such  jurisdiction  assumed. 
e.  Offenses  at  sea. 
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828.  But  this,  dependent  on  jurisdiction. 

829.  Proceedings  must  have  been  regular. 

830.  Offenses  must  have  been  the  same. 
b.  Pardon. 

831.  Pardon  by  proper  sovereign  eflective. 
e.  Statutes  of  limitation. 

332.     So,  as  to  statutes  of  limitation. 
V.    Penal  otubsments. 

833.     Such  judgments  have  no  extraterritorial  force. 

I.  Subjective  theories. 

809.  Generally. — 1st  That  the  state  in  which  the  supposed 
perpetrator  is  arrested  has  jurisdiction. — This  view  has  been 
maintained  by  leading  French  and  German  authorities,  when 
either  of  the  following  qualifications  obtains: — 

810.  Jurisdiction  assumed  by  country  of  arrest  of  offender, 
when  offense  is  by  a  subject,  or  when  necessary  for  prevention  or 
indemnity. — (a)  That  jurisdiction  belongs  to  the  country  of 
the  arrest,  provided  the  defendard  owes  allegiance  to  the  sov- 
ereign of  such  country,  where  such  offense  is  a  crime. —  In 
other  words,  the  penal  amenability  of  a  subject  residing  abroad 
to  his  sovereign  is  placed  on  the  ground  of  his  allegiance.  If, 
when  residing  abroad,  he  violates  the  laws  of  such  sovereign, 
he  is  punishable  for  this  when  he  reaches  home. 

It  is  maintained  by  high  authority^  that  this  view  is  a  result 
of  the  doctrine  that  a  subject,  wherever  he  wanders,  is  under 
the  protection  of  his  sovereign.  But  as  is  acutely  remarked  by 
Halschner,  in  his  treatise  on  Prussian  criminal  law,  this  pro- 
tection is  only  conditional,  and  is  provisionally  called  into 
being  by  the  failure  on  the  part  of  the  territorial  sovereign  to 
rightfully  administer  justice.  Besides,  it  may  be  fairly  urged 
that  this  doctrine  of  the  coextensiveness  of  penal  responsibility 
with  governmental  protection  proves  too  much.  It  would  re- 
store the  whole  system  of  personal  statutes,  whose  judicial 
abandonment  has  been  already  recorded.  And  it  introduces  an 
unsatisfactory  gauge  of  penal  responsibility,  making  it  de- 
pendent on  the  degree  of  personal  protection  granted  to  the 
accused  party  by  the  prosecuting  state. 

Dismissing,  therefore,  this  reason  for  the  acceptance  of  alle- 

iThe     French     Code     takes     this  sor  Holland  in  the  last  chapter   of 

groxmd,  and  so  also  several  German  his  Elements  of  Jurisprudence,  and 

jurists  cited  by  Bar,  §  133.     See  Lon-  in  Revue  de  droit  int.  xii.   (1880)   p. 

don  Law  Magazine  for  1868,  p.  124.  565. 
The  question  is  discussed  by  Profes- 
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giance  as  a  test  of  penal  responsibility,  it  remains  to  be  noticed 
that,  so  far  as  concerns  practical  domestic  jurisprudence,  the 
theory  is  inadequate.  We  every  day  punish  aliens  who  owe  us 
no  allegiance,  for  crimes  committed  on  our  soil.  If  allegiance 
be  a  condition  of  criminal  responsibility,  such  aliens  must  have 
undisturbed  license  to  commit  among  us  any  crimes  they  may 
choose.  Nor  will  this  theory  cover  the  cases  to  be  hereafter 
mentioned  of  jurisdiction  assumed  by  England  and  the  United 
States  over  crimes  against  their  sovereignty  committed  by 
aliens  abroad.^ 

(h)  That  penal  jurisdiction  belongs  to  the  country  of  arrest 
provided  such  jurisdiction  he  necessary  for  the  prevention  of 
crime. — That  this  view  cannot  be  logically  maintained  is  ar- 
gued at  large  in  another  work,  whose  positions  cannot,  for  want 
ef  space,  be  here  recapitulated.* 

(c)  That  penal  jurisdiction  belongs  to  the  country  of  arrest, 
provided  such  jurisdiction  is  necessary  to  protect  or  in- 
demnify parties  injured.- — So  far  as  concerns  the  question  of 
prevention  this  position  is  blended  with  the  last.  So  far  as 
concerns  jurisdiction,  for  the  purpose  of  binding  over  a  dan- 
gerous person  to  keep  the  peace,  it  is  what  has  always  been  exer- 
cised by  justices  of  the  peace  under  the  English  common  law. 
Every  justice  of  the  peace  is  authorized  by  that  law  to  require 
such  persons,  on  cause  being  shown  that  injury  to  persons  or 
things  is  justly  to  be  apprehended  from  them,  to  give  bail  for 
good  behavior,  or,  in  default  of  such  bail,  to  be  committed  to 
prison.  The  claim,  however,  put  forward  in  this  connection 
by  several  Codes*  goes  beyond  this.  It  assumes  that  criminal 
jurisdiction  is  based  on  the  right  of  a  sovereign,  in  order  to 
protect  bis  subjects  from  injury,  or  to  indemnify  them  for  in- 
juries sustained,  to  penally  prosecute  the  offender,  whether  he 
be  subject  or  alien,  or  whether  the  offense  was  committed  at 
home  or  abroad.  Aside,  however,  from  the  objections  noticed 
under  the  last  head  to  the  assumption  of  penal  jurisdiction 
over  aliens  for  offenses  committed  abroad  against  their  own 
sovereigns,  there  are  two  special  difficulties  in  the  way  of  the 
reasoning  on  which  this  particular  claim  is  advanced.  In  the 
first  place,  the  right  of  protection,  as  such,  justifies,  not  punish- 
ment of  others,  but  simply  defense  of  the  party  endangered. 

2Pos«,  §  813.  ■'See  Bar,  §  134;  Witte,  die  Rechts- 

sWharton,  Crim.  Law,  8ih  ed.  §§  verliSltnisse  der  Auslander  in  Ituss- 
2  et  seq.  land,  p.  47. 
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Secondly,  to  urge  protection  or  indemnity  as  a  ground  of  ju- 
risdiction involves,  as  Bar^  acutely  observes,  a  petitio  prin- 
cipii.  To  assume  that  a  sovereign  has  jurisdiction  because  one 
of  his  subjects  is  injured  by  the  defendant  is  to  assume  the  de- 
fendant's guilt,  concerning  which  it  is  the  object  of  the  proce- 
dure to  inquire.  And  once  more,  if  the  government  can  only 
intervene  to  protect  or  indemnify  subjects,  a  large  class  of  of- 
fenses must  go  unpunished, — such  as  those  against  foreigners; 
or  those  in  which  joint  defendants,  as  in  case  of  some  sexual 
crimes,  are  equally  guilty  of  the  common  wrong. 

(cf)  That  penal  jurisdiction  belongs  to  the  country  of  ar- 
rest, as  to  all  offenses  committed  against  the  laws  of  such  conn- 
try,  with  the  limitation  that,  as  to  offenses  committed  in  for- 
eign civilized  lands,  such  country  of  arrest  has  jurisdiction 
only  of  offenses  distinctively  against  its  sovereignty.  —  This 
brings  us  practically  to  the  objective  theory,  to  be  presently 
stated,  by  which  jurisdiction  is  based,  not  upon  the  locality  at 
the  time  of  a  crime  of  a  particular  party  charged,  but  upon  the 
locality  of  the  crime.  IsTot  the  person  of  the  supposed  offender, 
but  the  object  of  the  crime,  is  the  criterion.® 

BPage  517.  committed  abroad,  a  foreigner  can- 
The  French  Criminal  Code  of  1808  not  bo  punished  in.  France  for  an  of- 
( official  edition  of  Ap.  28,  1832 ) ,  art.  f ense  committed  abroad,  unless  such 
7,  while  recognizing  generally  the  offense  distinctively  assails  French 
rule  that  a  crime  is  cognizable  solely  order  and  sovereignty,  e.  g.,  conspir- 
in  the  place  of  the  offender's  presence  acy  to  overthrow  French  institutions, 
at  its  commission,  excepts  the  case  of  forgery  of  French  securities,  etc. 
"crimes"  committed  by  French  citi-  Jour,  du  droit  int.  privg,  1880,  p.  96. 
zens  abroad  {crimes  commis  par  les  6 At  the  annual  meeting  of  the  In- 
FranQois  a  Iv'etranger. )  It  has  been  stitute  for  International  Law,  in 
held  that  this  exception  does  not  in-  1877,  a  commission  was  appointed  on 
elude  minor  offenses;  and  among  the  question  of  criminal  jurisdiction, 
these  offenses,  not  cognizable  in  and  of  this  commission,  M.  Brocher, 
France,  the  Court  of  Cassation,  in  of  Geneva,  an  eminent  judge  and  ju- 
1855,  included  adultery.  In  1866  a  rist,  was  made  chairman.  In  Sep- 
statute  was  adopted  extending  the  teraber,  1878,  at  the  annual  meeting 
exception  to  "delicts"  (delits),  pro-  of  the  Institute  in  Paris,  and  in  Sep- 
vided  that  such  delits  should  be  teniber,  1879,  at  the  annual  meeting 
penal  in  the  place  of  their  commis-  in  Brussels,  reports  were  presented 
sion.  Hence  it  is  now  held  that  by  M.  Brocher,  the  first  on  criminal 
adultery  committed  abroad  by  a  jurisdiction,  and  the  second  on  ex- 
Frenchman  is  punishable  in  France  tradition.  These  reports  are  printed 
•when  it  is  punishable  in  the  place  of  in  Annuaire  de  la  Institut  for  1880, 
its  commission.  Tlie  paramour  in  pp.  50,  202.  The  following  transla- 
sueh  guilty  act,  however,  when  a  for-  tion  was  published  by  me  in  1  Crim. 
«igner,  cannot,  under  the  statute,  be  L.  Mag.  (1880)  pp.  691  et  seq.. 
punished  in  France.  Jour,  du  droit  In  the  report  on  criminal  jurisdic- 
int.  privg,  1880,  p.  96.  tion,  the  following  conclusions  were 

As  a  rule,  though  Frenchmen  can  substantially  given: 

Sie   punished   in   France   for   offenses  ( 1 )   The     general      principles     of 
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811.  Jurisdiction  assumed  by  country  of  offender's  locality  at 
time  of  .crime. — 2d.  That  the  state  where  the  supposed  offender 
was  at  the  time  of  the  supposed  offense  has  jurisdiction. — 
Sucli  has  been  the  prevalent  view  in  England  and  in  the  Unit- 
ed States.  As  has  been  already  shown,  this  view  is  inadequate 
in  not  covering  (1)  offenses  on  the  high  seas;  (2)  offenses  in 
barbarous  lands;  (3)  political  offenses  by  subjects  abroad;  (4) 
perjury  before  consuls  abroad;  (5)  forgery  of  government  se- 


■criminal  law,  and  the  exigencies  of  a 
good  administration  of  repressive 
justice,  unite  in  establishing,  as  far 
as  is  practicable,  the  suprema<;y  of 
territorial  jurisdiction. 

(2)  This  jurisdiction  covers  all 
acts  which  invade  rights  in  the  terri- 
tory of  each  particular  state. 

(3)  Tlie  criminal  jurisdiction  of  a 
state  is  not  limited  to  cases  in  which 
the  perpetrator  was,  at  the  time  of 
the  offense,  on  the  soil  of  such  state. 
It  should  extend  to  acts  which,  trans- 
piring abroad,  affect  domestic  peace 
and  order. 

(4)  This  extension  of  territorial  ju- 
risdiction is  correlative  to  facts  which 
present  themselves  in  various  as- 
pects. Among  these  may  be  men- 
tioned :      ( 1 )   A  shot  on  one  side  of  a 

■  boundary  taking  effect  on  the  other 
side;  (2)  swindling  letters,  issued 
from  one  country  and  operating  in 
another;  (3)  poisonous  food  sent  in- 
to a  foreign  land  addressed  to  a  spe- 
■cific  person;  (4)  forgery  of  commer- 
eial  paper  meant  to  operate  extrater- 
ritorially;  (5)  treason  and  political 
offenses  by  subjects  abroad,  counter- 
feiting of  public  money  and  other  se- 
curities; (6)  acts  committed  abroad 
to  elude  home  law,  such  as  a  duel, 
arranged  within  the  territory,  to 
take  effect  outside;  (7)  accessory 
help  and  coconspiracy  in  cases  in 
which  the  principal  offender  acts  in- 
traterritorially;  (8)  acts  penetrat- 
ing to  the  moral  core  of  the  state, 
■such  as  bigamy,  incest,  or  adultery, 
committed  by  two  subjects  abroad; 
(9)  acts  of  piracy,  and  other  acts  of 
a  similar  class  committed  on  the 
liigli  seas  or  in  barbarous  lands,  on 
the  ground  that  each  state  has  terri- 
torial lights  in  such  regions. 

(5)  Simple  residence  in  a  country 
gives   territorial    jurisdiction    of   all 


things  done  by  such  resident  in  such 
country;  though  not  of  things  done 
by  him  before  his  arrival. 

(6)  Domicil,  as  distinguished  from 
residence,  does  not  usually  impose 
subjection  by  the  domiciled  person  to 
the  state  for  acts  done  when  he  is  ab- 
sent from  the  state. 

(7)  Nationality,  in  certain  states, 
is  a  basis  of  criminal  jurisdiction; 
all  persons  who  ai-e  members  of  a  na- 
tionality being  subject,  wherever 
they  may  be,  to  the  laws  of  the  na- 
tionality to  which  they  belong.  Such 
nationality,  however,  is  not  to  be 
considered  as  a  personal  law,  binding 
a  citizen  of  a  nationality  to  obey  its 
laws  wherever  he  may  be.  Its  extra- 
territorial effect  should  be  limited  to 
special  cases,  as,  for  instance,  those 
in  which  the  order  of  a  state  is  as- 
sailed by  its  subjects  abroad,  and  it 
has  no  other  means  of  redress. 

When  the  report  came  up  for  dis- 
cussion at  Brussels,  it  was  advocated 
by  its  author,  M.  Brocher,  who 
claimed  that  each  state,  beside  terri- 
torial, was  entitled  to  exercise  a 
quasi-territorial  jurisdiction,  author- 
izing it  to  assume,  in  all  matters  rel- 
ative to  its  public  order  and  security, 
jurisdiction  over  persons  in  foreign 
lands;  arid  he  cited  several  examples 
to  show  that  this  jurisdiction  could 
be  sustained  on  neither  the  territo- 
rial nor  the  personal  theories.  It  is 
true  that  in  this  way  an  offense 
might  be  subjected  to  two  jurisdic- 
tions,— that  of  the  country  where  the 
crime  takes  effect,  and  that  of  the 
country  where  it  is  concocted ;  but 
for  this  purpose  an  hierarchy  of  ju- 
risdiction should  be  recognized,  to  be 
graduated  as  follows:  Where  the 
act  is  concocted  and  takes  effect  ex- 
clusively in  a  particular  territory, 
that   territory  should  have  jurisdic- 
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curities  abroad;  (6)  offenses  committed  by  a  party  actiiig^ 
abroad  througb  a  domestic  agent;  and  (7)  offenses  committed 
by  a  party  acting  abroad  througb  intraterritorial  mechanical 
agencies, — e.  g.,  poisonous  food,  explosive  packages,  libelous 
letters,  and  firearms  of  long  range.     It  begs  the  question,  also,. 

in  an  essential  particular.  It  assumes  that  the  party  charged 
committed  the  crime  under  consideration,  which  is  yet  to  be 

tion;  if  in  two  territories,  then  the  who,  outside  of  a  country,  concocts  a 

territory  of  concoction,  as  well  as  of  plan   imperiling  the   safety   of   siich 

execution,  should  have  jurisdiction,  country,  is  amenable  to  the  courts  of 

Professor  von  Bar  replied  that  the  such  country, 

scheme    proposed    would    give    each  Mr.  Westlake  and  M.  Goos  refused 

state   almost   universal    jurisdiction,  to  admit  such  an  exception, 

which  would  endanger  the  authority  Professor   von   Bar   conceded   that 

of  other  countries,  as  well  as  the  se-  there  would  be  jurisdiction  in  the  at- 

curity  of  individuals.  tacked  state  when  the  state  in  which 

Mr.  Westlake  took  the  ground  that  the   offender   resides  will  not   inter- 

the  claim  by  a  state  of  a  right  to  fere. 

punish  the  subjects  of  other  states  for  Professor   Neumann,    of   the   TJni- 

acts  committed  by   them  outside  of  versify  of  Vienna,  urged  that  public 

its  territory  derogates  from   the    se-  safety  is  a  sufficient  ground  for  pun- 

curity   which    a    foreigner    admitted  ishment.     The    Austrian    Code   went 

within   such   territory   ought  to   en-  still    further,    authorizing    Austrian 

joy;  and  that  this  pretension  would  courts  to  punish  a  foreigner,  resident 

give    rise    to   diplomatic    collisions,  in  Austria,  for  an  offense  committed 

He  admitted  the  right  of  a  state  to  by  him  in  a  state  which  refuses  to 

punish  for  acts  done  on  its  territory,  make  a  demand  for  his  extradition, 

and  also  for  acts  done  by  its  citizens  The  following  proposition  by  Pro- 

abroad.     An    individual,    he    argued,  fessor  von  Bar  was  adopted  by  a  vote 

is  punished  for  violating  the  law  of  of  19  to  7: 

the  country  in  which  he  lives,  be-  "Bach  state  has  the  right  to  pun- 
cause  he  is  bound  to  know  this  law;  isli  for  acts  committed  outside  of  its 
he  cannot  be  punished  for  violating  territory  by  foreigners,  in  violation 
a  foreign  law,  which  he  is  not  bound  of  its  penal  laws,  when  these  acts  con- 
to  know.  stitute  an  attack    (atteinte)    on  the 

Professor  Goos,  of  the  University  social  existence  of  the  state,  compro- 

of  Copenhagen,  also  thought  that  M.  mising  its  safety,  and  which  are  not 

Brocher  went  too  far.     He  was  not  cognizable  by  the  penal  law  of  the 

ready  to  do  more  than  admit  territo-  country  where  they  take  place." 

rial    and    personal   jurisdiction,    and  The  president  then  put  the  ques- 

he  thought  it  desirable  that  the  sub-  tion   whether   the   "quasi-territorial" 

ject  should  be  remanded  to  a  future  jurisdiction  assumed  was  to  include 

session,  where  it  could  receive  fuller  other  acts  than  those  determined  by 

consideration.  the  proposition  of  Professor  von  Bar, 

The    president,   M.     Rolin-Jacque-  — that  is  to  say,  whether  a  state  can 

myns,   a   Belgian  jurist  and   states-  punish    a     foreigner    who    commits 

man  of  eminence,  and  minister  of  the  abroad  offenses  against  its  laws  oth- 

intcrior,  questioned  whether,  in  addi-  er    than    those    designated    in     that 

tion  to  territorial  and  personal  juris-  proposition.     This  was    answered    in 

diction,  a.  third  scheme,  the  quasi-ter-  tlie  negative  by  a  vote  of  17  to  9. 

ritorial,  could  be  recognized.  At  the  annual  meeting  of  the  In- 

M.  Asser,  of  Amsterdam,  professor  stitute     in     Oxford,     in     September, 

of  law  in  that  city,  and  author  of  1880,  the  question  was  left  undeter- 

several    learned    papers     on    interna-  mined, 
tional     law,    argued    that    a    person 
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proved.  Instead  of  innocence  being  presumed,  it  begins  by 
presuming  guilt.  ^ 

II.  Objective  theoey. 

812.  Jurisdiction  assumed  by  country  of  locality  of  offense. — 

It  has  been  already  argued^  that  only  on  the  objective  theory 
of  crime  can  the  practice  in  the  United  States,  of  taking  juris- 
diction of  offenses  whose  object  is  the  state  or  its  essential  pre- 
rogatives, be  sustained.  It  has  also  been  shown  that  this  theory 
is  consistent  with  the  constitutional  limitation  that  a  criminal 
prosecution  is  to  be  tried  in  the  place  where  the  crime  shall 
have  been  committed, — the  locality  of  the  crime,  and  not  the 
locality  of  the  offender,  being  here  made  the  criterion.  It  be- 
comes incumbent,  next,  to  take  up  particular  cases  of  contested 
jurisdiction,  considering  in  what  way  they  can  be  harmonized 
with  the  theories  which  have  been  just  stated.^ 

iSee  these  points  expanded,  anie,  %  would  not  be  bound  to  prosecute  hini- 

18.  self.     It  is,  therefore,  only  the  bad 

^Ante,  §  18.  act,    as    the    projection    of    the    bad 

2The  following  additional  reasons  man,  that  gives  jurisdiction. 

(see  ante,  §  18)    for  the  above  con-  (3)   The    preponderance    of     testi- 

clusion  may  be  here  given:  mony  in  such  cases  is  that  which  is 

( 1 )  Until  consummation,  a  crime  to  be  found  about  the  seat  of  its  eom- 
is  only  punishable  as  an  attempt.  mission.     An     explosive     package    is 

(2)  Of  a  bad  man,  no  constitu-  sent  across  the  country,  and  takes  ef- 
tional  government  can  ordinarily  feet  in  the  city  of  San  Francisco, 
take  penal  cognizance;  such  cogni-  How  do  we  know  that  the  package  is 
zance  is  limited  to  a  bad  act.  Re-  so  constructed  as  to  imply  an  inten- 
formatory  institutions  for  children  tion  to  do  great  bodily  harm?  The 
can  no  doubt  be  instituted  without  answer  is,  by  its  construction,  its  ad- 
violating  the  sanctions  of  free  consti-  dress,  and  the  mode  of  its  explosion, 
tutional  government;  but  when  chil-  It  is  addressed  to  a  party  who  in 
dren  have  arrived  at  maturity,  to  some  way  has  exposed  himself  to  an 
punish  them  for  being  generally  bad  attack  of  this  kind.  It  is  so  con- 
( unless  such  badness  manifests  itself  structed  that  on  opening  it,  however 
in  vagrancy  or  in  common  and  pro-  gently,  its  contents  explode.  The 
fessional  thievery)  would  violate,  way  in  which  it  explodes  shows  the 
not  only  constitutional  freedom,  but  /dangerous  agents  that  were  employed 
sound  governmental  policy.  See  in  its  construction.  All  this  testi- 
Wharton,  Crim.  Law,  8th  ed.  §§  1  et  mony  must  be  collected  in  San  Pran- 
seq.  No  judge  can  determine,  apart  eiseo.  It  is  true  that,  supposing  the 
from  overt  acts,  whether  or  no  a  package  to  have  been  forwarded  from 
man  is  really  "bad."  There  could  be  New  York,  it  will  be  necessary  to  ob- 
no  freedom'  or  personal  safety  if  tain  evidence  from  New  York  as  to 
"badness"  be  the  ground  of  convic-  the  way  in  which  the  package  was 
tion.  If  all  "bad"  people  are  to  be  forwarded,  so  that  the  offender  may 
prosecuted,  there  could  be  no  cOurt  be  tracked.  But  in  San  Francisco, 
that  would  not  have  to  try  itself,  no  in  other  words,  in  the  place  where 
sheriff  who  would  not  be  bound  to  the  guilty  purpose  is  effected,  the 
arrest    himself,    no   prosecutor   who  vast  preponderance  of  relevant  testi- 
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The  means  of  obtaining  possession  of  tlie  defendant's  person, 
in  eases  when  he  is  out  of  the  territoiy  of  the  prosecuting  state 
at  the  time  of  the  crime,  are  the  same  as  when  he  leaves  the 
state,  after  the  crime  is  consummated.  In  barbarous  lands  he 
may  be  arrested  wherever  found,  and  either  tried  on  the  spot, 
or  brought  to  the  offended  country  to  be  tried.  In  the  same 
category  may  be  placed  offenses  on  the  high  seas.  A  pirate, 
for  instance,  if  he  cannot  safely  be  brought  to  shore  for  trial, 
may  be  tried  summarily  on  the  quarter-deck.  If  the  offender, 
on  the  other  hand,  was  at  the  time  of  the  offense  in  a  civilized 
state,  and  there  remains,  he  may  be  brought  by  extradition 
process  to  the  offended  state.*  Or  he  may  visit  the  offended 
state  voluntarily. 

III.  Particulae.  cases. 

a.  Offenses  against  government. 

813.  Such    offenses    abroad    cognizable    by    offended    state. — 

As  is  elsewhere  shown  in  detail,  jurisdiction  is  assumed  by  the 
United  States  government  of  offenses  against  it  by  its  citizens 
abroad.^  By  the  English  law,  also,  all  offenses  by  subjects 
against  the  government  are  cognizable  by  English  courts,  no 
matter  where  the  defendant  may  have  been  resident  at  the 
^time  of  the  offense.^  By  the  jurists  of  continental  Europe  this 
--'  view  is  accepted  as  authoritative;^  and  the  proposition  is 
-adopted  in  the  United  States.*  Nor  does  it  exclude  the  juris- 
diction of  the  offended  state  that  a  foreign  country,  within 
whose  bounds  the  offense  was  organized,  had  concurrent  juris- 
diction of  the  offense.  It  is  a  fundamental  principle  of  inter- 
national law  that  each  state  is  primarily  authorized  to  punish 
offenses  against  itself.  Of  course,  it  cannot  invade  the  terri- 
tory or  the  ships  of  another  country  in  order  to  arrest  the  of- 

mony  is  to  be  found.  See  1  Crim.  L.  ^Post,  §  821 ;  Wendell's  Black- 
Mag.  (1880),  p.  696.  The  main  ar-  -stone,  bk.  4,  p.  305;  Reg.  v.  Azzopar- 
guments,  however,  for  this  theory,  di,  1  Cnr.  &  K.  203,  2  Moody,  C.  C. 
will  be  found  ante,  §  18.  289,  1  Cox,  C.  C.  28;  Reg.  v.  Ander- 

3 An  article  on  the  topic  in  the  text  son,  11   Cox.  C.  C.  198,  L.  R.  1  C.  C. 

by  Bar  will  be  found  in  the  Gerieht-  IGl,  38  L.  J.  Mag.  Cas.  N.  S.  12,  19 

saal,   vol.    28.     The   position   in   the  L.  T.  N.  S.  400,  17  Week.  Rep.  208. 

text  is  sustained  in  Lawrence  Com.  See   Sir  Geo.  Cornewall  Lewis,  For- 

sur  Wheat,  iv.  365  et  seq.  564.  eign  Jurisdiction,  etc.,  p.  20. 

1  Wharton,   Crim.   Law,   8th   ed.    §  sBar,  p.  530,  §   138;   Ortolan,  No. 

274.     Post,   §   823,  where  limitations  880. 

-are  given.  ipost,  §  821. 
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fender.  °  But  the  arrest  may  certainly  be  made  whenever  the 
offender  is  found  in  the  territory  of  the  offended  sovereign.® 
There  is  also  high  authority  to  maintain  that  an  alien  who 
when  abroad  plans  violations  of  the  laws  of  a  foreign  state  is 
amenable  to  the  laws  of  such  state,  should  he  be  arrested  on  its 
soil  after  the  commission  of  an  overt  act.  Of  course,  it  would 
be  a  defense  to  him  that  he  committed  such  acts  in  obedience 
to  his  own  sovereign,  on  whom  the  responsibility  then  shifts.^ 
Such  is  by  statute  the  law  in  Prussia.*  The  limitations  on 
this  position  are  Jiereaf ter  given. " 

Perjury,  also,  before  consuls  abroad,  and  forgery  of  con- 
sii.lar  papers,  are  offenses  of  which  the  Federal  government 
takes  cognizance.-"' 

b.   Offenses  in  harbarous  and  semi-civilized  lands. 

814.  Such  jurisdiction  assumed. — It  is  shown  elsewhere^  that 
offenses  committed  in  barbarous  and  semi-civilized  lands 
against  the  subjects  of  a  civilized  state  are  regarded  as  so  far 
justiciable  by  such  state  as  to  authorize  it  to  punish,  after  due 
trial,  the  offenders.  Criminal  jurisdiction,  by  statute,  is  as- 
sumed by  most  civilized  states,  through  their  consuls,  over 
their  subjects  in  barbarous  and  semi-civilized  states.^  The 
reasoning  on  which  this  jurisdiction  is  claimed  has  been  al- 
ready stated.*  If  the  offender  was,  at  the  time  of  the  offense, 
in  a  barbarous  or  semi-barbarous  country,  then  the  offended 
state  exercises  the  jurisdiction  in  two  ways:  (1)  Summary 
process  may  be  employed,  as,  where  a  citizen  of  the  United 
States  is  murdered  on  a  savage  island,  and  a  ship  of  war  is 
ordered  to  the  spot  to  punish  the  offender;  (2)  in  states  semi- 
barbarous,  consular  courts  are  established,  as  in  China  and  in 
Egypt,  by  which  such  wrongs  are  redressed.* 

6See  this  discussed  in  the  Koszta  °Posi,  §  820. 
Case.  Woolsey,  International  Law,  §  lOU.  S.  Rev.  Stat.  (1878),  §§  4083- 
80,  Appx.  III.  p.  302,  ante,  §§  6,  356;  4130,  U.  S.  Comp.  Stat.  1901,  pp. 
and  in  the  Trent  Case,  Lawrence  2768,  2783;  Wharton,  Crim.  Law,  8th 
Com.  sur  Wheat,  iv.  356,  363,  in  ed.  §  276.  Post,  §  820. 
wluch  latter  page  the  d'Enghien  i  Wharton,  Crira.  Law,  8th  ed.  § 
Case  is  diseiLssed.  273. 

6For  instances  in  which  the  gov-  sThe  statutfis  adopted  for  this  pur- 
ernment  of  the  United  States  has  as-  pose  by  the  United  States  will  be 
sumed  jurisdiction  of  this  class,  see  found  in  Wharton,  Crim.  Law,  8th 
Wharton,  Crim.  Law,  8th  ed.  §  274.       ed.  §  273. 

7See  Bar,  §  138,  p.  565;  Fcelix,  p.        3 Ante,  §  15. 
296.  ^Aa  maintaining,  generally,  juris- 

''Ibid.  diction  of  this  class,  see  Brocher,  in 
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c.  Offenses  at  sea. 

815.  Piracy  cognizable  by  all  civilized  states. —  Offenses  at 
sea  may  be  classed  under  three  heads:  First,  those  committed 
on  board  ships,  -which  are  cognizable  by  the  courts  of  the  coun- 
try of  the  flag,  there  being  concurrent  jurisdiction,  on  terri- 
torial waters,  in  the  sovereign  of  the  territory;  secondly,  those 
of  the  nature  of  piracy,  committed  on  the  high  seas,  out  of  the 
bounds  of  territorial  waters,  which  are  admitted  on  all  sides 
to  be  covered  by  the  law  of  nations,  and  which  are  cognizable 
by  the  proper  courts  of  all  civilized  states;  and  thirdly,  those 
committed  on  the  territorial  waters  of  a  particular  state.  With 
regard  to  the  two  first  classes  it  is  necessary,  at  present,  simply 
to  remark  that,  if  we  rest  exclusively  on  the  subjective  theory, 
it  is  difficult  to  see  how  our  jurisdiction  of  them  can  be  main- 
tained. As  to  the  first  class,  indeed,  resort  might  be  had  to  the 
position  that  a  ship  is  part  of  the  territory  of  the  state  whose 
fiag  it  bears,  and  that  a  person  on  board  a  national  ship  is  on 
part  of  the  territory  of  the  nation.  But  no  such  pretext  can 
be  set  up  with  regard  to  piracy.  A  piratical  vessel  is  certainly 
not  part  of  our  territory,  or  of  the  territory  of  any  civilized 

Revue  de  droit  int.  1875,  p.  41.     That       "Where  an  act,"  said  Judge  Vre- 

a  Jfexican  raid  may  be  repelled  by  denburgh    (State  v.  Carter,  27  N.  J. 

crossing  the  boundary  line,  see  ante,  L.    501),    in    1859,    in   the    supreme 

§   15;   Lawrence  Com.  sur  Wheaton  court  of  New  Jersey,  "malum  m  se, 

iv.  3G5.     As  to  jurisdiction  by  consu-  is  done  in  solitudes,  upon  land  where 

lar  courts,  see  ante,  §  15.  there  has  not  yet  been  formally  ex- 

The   subject   of   consular   jurisdic-  tended  any  supreme  human  power,  it 

tion  is  elaborately  discussed  by  Mr.  may  be  that  any  regular  government 

Lawrence  in  the  Revue  de  droit  int.  may  feel,  as  it  were,  a  divine  com- 

1878,  p.  283,  and  in  the  4th  volume  of  mission  to  try  and  punish.     It  may, 

his  commentary  on  Wheaton.  as  in  eases  of  crime  committed  in  the 

In    1880    a   naturalized   American  solitudes  of  the  ocean,  upon  and  by 

citizen  named  Mirzan  was  sentenced  vessels  belonging  to  no  government, 

to   death   by   an  American   consular  pro   hac  vice  arrogate  to  itself  the 

court  at  Egypt.     Lawrence  Com.  sur  prerogative  of  omnipotence,  and  hang 

Wheaton  iv.  564.    See  22  Alb.  L.  J.  the  pirate  of  the  land  as  well  as  of 

281,   citing  a  report    in    the    Daily  the  water."     To  same  effect,  see  Lew- 

Saratogiah  of    September   27,    1880;  is.    Foreign   Jurisdiction,   p.    11.     In 

London  Law  Mag.  November,  1880,99.  1878    the    British    government   sus- 

In  the  same  year  two  American  citi-  tained,  after  reference  to  the  Crown 

zons  named  Eoss  and  Dinlcelle  were  lawyers,  the  execution,  on  board  the 

(>onvicted  by   an   American   consular  ship  Beagle,  of  a  South  Sea  Islander, 

court    in    Japan,    and    sentenced    to  convicted  of  murdering  an  Englisli- 

dcath.     In    both    cases    the    parties  man  on  shore.     See  discussion  in  4 

were  reprieved  by  the   President  of  Southern  Law  Rev.  676,  and  Satur- 

the  United  States.     See  Washington  day  Review,  August   10,   1878.     The 

letter  in  the  N.  Y.  World,  August  10,  jurisdiction    is    doubted    in    Roscoe, 

1880.     In  23  Alb.  L.  J.  87,  Miman's  Crim.  Ev.  pp.  246,  247. 
Case  is  discussed  at  large. 
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state.  A  pirate,  on  board  such  a  vessel,  cannot,  for  instance, 
be  regarded  as  on  the  territory  of  the  United  States.  Yet  no 
■one  has  ever  questioned,  even  in  face  of  the  constitutional 
provision  that  an  accused  party  is  to  be  tried  in  the  district  or 
state  where  the  crime  was  committed,  either  the  constitutional- 
ity or  the  international  rightfulness  of  the  numerous  statutes 
by  which  Congress  has  given  the  Federal  courts  jurisdiction 
•over  piracies.  And  the  reason  is  that,  when  piracy  is  committed 
■on  the  high  seas,  it  is  a  crime  against  the  rights  which  we,  as 
well  as  other  civilized  nations,  have  on  the  ocean.  A  pirate 
attacks  these  rights,  disturbing,  without  warrant,  the  peace  of 
the  high  seas.  It  is  a  species  of  treason  against  the  sovereignty 
of  every  civilized  state. -^ 

lOf  crimes,  not  merely  on  the  high  of  offenses  committed  on  British 
seas,  but  on  navigable  waters  in  bar-  Ships  in  foreign  rivers,  though  tlie 
barous  countries,  the  English  court  offenders  be  foreigners.  See  Queen 
■of  admiralty  is  held  to  have  jurisdic-  v.  Anderson,  L.  R.  1  C.  C.  161,  38  L. 
tion,  and  such  offenses  may  conse-  J.  Mag.  Cas.  N:  S.  12,  19  L.  T.  N.  S. 
-quently  be  piracies.  And  where,  on  400,  17  Week.  Rep.  208,  11  Cox,  C.  C. 
an  indictment  for  larceny  out  of  an  198.  The  same  rule  has  been  adopt- 
English  vessel  lying  in  a  river  at  ed  in  Germany  and  France.  Bar,  § 
VVampu,  in  China,  the  prosecutor  138;  Ortolan,  No.  880. 
gave  no  evidence  as  to  the  tide  flow-  In  the  United  States,  by  statute, 
mg  or  otherwise  where  the  vessel  the  Federal  courts  have  jurisdiction, 
lay,  the  judges  held  that  the  admir-  not  only  of  all  piracies,  revolts,  homi- 
<alty  had  jurisdiction,  it  being  a  place  cides,  robberies,  and  malicious  inju- 
\Yhere  great  ships  go.  Reo)  v.  Allen,  ries  to  vessels,  and  of  other  crimes 
1  Moody,  0.  C.  494,  7  Car.  &  P.  664.  on  the  high  seas,  by  all  persons  with- 
As  to  offenses  committed  on  the  out  regard  to  nationality,  but  of  of- 
coasts,  the  admiralty  is  ruled  to  fenses  committed  in  American  ships 
have  exclusive  jurisdiction  of  off  en-  in  foreign  ports;  "and  the  trial  of 
ses  committed  beyond  the  low-water  crimes  committed  on  the  high  seas, 
mark;  and  between  that  and  the  or  in  any  place  out  of  the  jurisdic- 
Tiigh-water  mark,  the  admiralty  ju-  tion  of  any  particular  state,  shall  be 
risdiction  is  asserted  over  all  offen-  in  the  district  where  the  offender  is 
.•^es  done  upon  the  water  when  the  apprehended,  or  into  which  he  may 
tide  is  in;  it  being  admitted  that  be  first  brought."  See  Wliarton, 
•courts  of  common  law  have  jurisdic-  Crim.  Law,  8th  ed.  270,  where  the 
tion  over  offenses  committed  upon  rulings  under  this  statute  are  given, 
the  strand  when  the  tide  is  out.     All       tt   -^  j    c.^  ^  t      ■      „„    „ 

-the  other  parts  of  the  high  seas  are  ^"*^'^  ^***®*  '^-  ^««'^«'  ^6  Fed. 
within  the  jurisdiction  of  the  admir-  44^!  while  conceding  that  Congress 
alty.  But  see  post,  for  statutory  may  authorize  the  punishment  of 
modifications  of  this  view.     _  parties  for  offenses  committed  on  the 

By   the   merchants     shippmg   act,  ,  .  ,  -ii.     j.      /?  ,     ,.    . 

1854,  British  jurisdiction^  pushed  '"^^^  ^^^^'  '"'itho'^t  reference  to  their 
so  far  as  to  embrace  offenses  commit-  nationality  or  that  of  the  vessel  on 
ted  by  British  seamen  abroad,  in  port  which  the  same  are  committed,  if 
as  well  as  on  ship.  Lewis,  Foreign  they  are  thereafter  found  or  come 
Jurisdiction,  p.  25.  Since  this  act,  .,,.  ,,  tt  -j.  j  ^^  ^  ,  ,,  ,, 
it  has  been  held  that  the  English  '^'*^'"  **»«  ^J"^^^^  States,  held  that 
•common-law  courts  have  jurisdiction  ^-n  assault  with  a  dangerous  weapon 
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816.  Each  state  lias  cognizance  of  offenses  in  its  own  ships. — 
As  has  teen  already  incidentally  seen,  every  state  is  interna- 
tionally entitled  to  take  cognizance  of  offenses  on  board  its  own 
ships,  wherever  they  may  be.  This  results  from  the  principle,, 
already  stated,  that  a  ship  is  part  of- the  state  whose  flag  she  car- 


on    the    high    seas    is    not    a    crime  States   v.   Bennett,   3    Hughes,   466,. 

against    the    United    States    unless  Fed.  Cas.  No.  14,574. 
eommitted    on     board    an    American        United    States    v.    Wiltberger,    5 

vessel,  under  U.  S.  Rev.  Stat.  §  5346,  Wheat.  76,  5  L.  ed.  37;  United  States 

V.    S.    Comp.    Stat.,   1901,     p.    3630,  v.  Eamilton,  I  Mason,  152,  Fed.  Cas. 

which   provides   for  the  punishment  No.  15,290;   United  States  v.  Morel, 

of  any  person  who,  upon   the  high  Brunner,  Col.  Cas.  373,  Fed.  Cas.  No. 

seas,  on  board  a  vessel  belonging  to  15,807;    and   United  States  v.  Jack- 

the  United  States  or  a  citizen  there-  son,  2  N.  Y.  Legal  Obs.  3,  Fed.  Cas. 

of,  shall  assault  another  with  a  dan-  No.   15,457,  which  denied  the  juris- 

gerous  weapon.  diction   of   the   Federal   courts   over 

certain   crimes   committed   on  board 

]Ante,%  356.     As  English  cases  to  American    vessels  while  within   th. 
this  point  may  be  cited  Keg.  v.  hes-  ....      .     .   ,.  ,.  ,    , 

ley.  Bell,  C.  C.  220,  8  Cox,  C.  C.  269,  territorial     jurisdiction     of    foreign 

29  L.  J.  Mag.  Cas.  N.  S.  97,  6  Jiir.  N.  countries   are   not    opposed    to  the 

S.  202,  1  L.  T.  N.  S.  452,  8  Week.  Rep.  statement   of   the    text,   since    thev 

220;  Reg   y   Bjornsen   10  Cox,  C    C.  ^^^^  rendered  under  acts  of  Congress 
74,  Leigh  &  C.  545,  34  L.  J.  Mag.  Cas.  „     ^    ,_,       .     . 

N.  S.  180,  11  Jur.  N.  S.  589,  12  L.  T.  which   expressly   confined   the  juris- 

N.  S.  473,  13  Week.  Rep.  664;  Reg.  v.  diction  to  offenses  committed  on  tht^ 

Sattler,  7  Cox,  C.  C.  431,  Dears.  &  B.  "high     seas,"   and    were    upon    the 

?i  ^-T^^^^f  Q^08^-A^.''7^-t^^-  ^997-  gro™d  that  the  vessel  at  the  time 

48,  4  Jur.  N.  S.  98,  6  Week.  Rep.  227.  ",  ,,        „  ^         ^^     „^.  , 

In  the  latter   case  it  was   expressly  "f  the  offense  was  not  on  the     higli 

declared  that   "an   English   ship   on  seas." 

the  high  seas  is  to  be  part  of  the  And  the  decision  in  United  States-. 
territory  of  England."  ^  Oat>t«,  2  Sumn.  482,  Fed.  Cas.  No. 
The  fact  that  the  vessel  was  in  the  14,932,  that  the  courts  of  the  United 
harbor  or  river  of  a  foreign  country  States  had  no  jurisdiction  of  the 
at  the  time  of  the  alleged  offense  homicide  where  a  shot  was  fired  from 
does  not  take  a,  case  out  of  the  an  American  vessel  in  a  foreign  har- 
operation  of  U.  S.  Rev.  Stat.  §  5347,  bor,  and  killed  a,  person  on  board  a 
U.  S.  Comp.  Stat.  1901,  p.  3631,  foreign  vessel  lying  in  such  harbor, 
which  punishes  any  officer  of  an  was  upon  the  ground  that  the  offense- 
American  vessel  upon  the  high  seas,  was  committed  where  the  shot  took 
or  on  any  other  waters  Avithin  the  effect,  and  not  where  it  was  fired, 
admiralty  or  maritime  jurisdiction  The  term  "high  seas,"  as  used  in 
of  the  United  States,  who,  under  the  U.  S.  Rev.  Stat.  §  5346,  U.  S.  Comp. 
conditions  as  to  malice  expressed  in  Stat.  1901,  p.  3630,  giving  the  courts 
the  section,  inflicts  cruel  punishment  of  the  United  States  jurisdiction  of 
upon  a  member  of  the  crew.     United  offenses  committed  on  board  a  vessel 
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817.  So,  when  ship  is  in  foreign  port  or  river. — We  have  just 
seen  that  jurisdiction  is  asserted,  by  civilized  states,  over  of- 
fenses committed  on  board  their  ships  when  in  foreign  ports. 
The  state  having  territorial  jurisdiction  over  the  port  has  a  con- 
current jurisdiction;^  but  the  prevalent  opinion  is  that  unless- 
the  peace  of  the  port  is  disturbed,  the  territorial  government  will 
not  take  cognizance  of  an  offense  committed  on  board  a  foreign 
ship,  the  parties  being  exclusively  foreigners.^ 


belonging  in  whole  or  part  to  the 
United  States  or  any  citizen  thereof 
while  upon  the  "high  seas"  or  in  any 
river  connecting  with  them,  is  ap- 
plicable to  the  open,  uninclosed  wa- 
ters of  the  Great  Lakes.  United 
States  V.  Rodgers,  150  U.  S.  249,  37 
L.  ed.  1071,  14  Sup.  Ct.  Rep.  109.  It 
was  accordingly  held  that  the  courts 
of  the  United  States  had  jurisdiction 
of  the  offense  of  manslaughter  com- 
mitted on  board  a  vessel  belonging 
to  a,  citizen  of  the  United  States 
while  in  the  Detroit  river  within  the 
territorial  limits  of  Canada. 

United  States  v.  Assia,  118  Fed. 
015,  applying  the  principle  of  the 
text,  denied  the  jurisdiction  of  a 
court  of  the  United  States  of  the 
offense  of  manslaughter  committed 
upon  a  vessel  registered  in  Havana, 
Cuba,  while  at  a  port  of  Hayti,  not- 
withstanding that  the  master  of  the 
vessel  was  a  citizen  of  the  United 
States,  the  defendant  a  citizen  of 
Spain,  and  the  deceased  presumably 
a  subject  of  Russia.  The  discussion 
turned  upon  the  question  whether 
Cuba  was  a  foreign  country  relative- 
ly to  the  LTnited  States,  and  it  was 
assumed  that,  if  it  was,  the  exclusive 
jurisdiction  to  punish  the  offense 
was  in  the  courts  of  Cuba. 

1  Thus,  in  Com.  v.  Luokness,  14 
Phila.  .363,  it  was  held  there  was 
nothing  in  the  treaty  between  the 
United  States  and  Sweden  and  Nor- 


way, precluding  the  courts  of  Phila- 
delphia county  from  taking  jurisdic- 
tion of  an  assault  and  battery  com- 
mitted on  board  a  Norwegian  bark 
lying  in  the  port  of  Philadelphia. 


2In  Queen  v.  Anderson,  L.  R.  1  C. 
C.  161,  38  L.  J.  Mag.  Cas.  N.  S.  12,. 
19  L.  T.  N.  S.  400,  17  Week.  Rep.  208, 
11  Cox,  C.  C.  198,  Bovill,  Ch.  J.,  said : 
"With  respect  to  France,  M.  Ortolan 
in  his  work  says  that  it  is  clear  that,. 
with   regard  to  merchant  vessels  of 
foreign  countries,  the  French  nation 
do  not  assert  their  police  law  against 
the  crews  of  those  vessels,  unless  the- 
aid   of  the   French  authority  be  in- 
voked by  those  on  board,  or  unless 
the  offense  committed  leads  to  some- 
disturbance  in  their  ports.     The  law 
of  France  is  very  clear  on  this  point. 
Amongst  the  instances  mentioned  are 
two  cases   of  American  vessels,   one- 
being  in  the  port  of  Antwerp,   and 
the  other  in  the  port  of  Marseilles, 
where,   offenses  being   committed  on 
board,  the  Americans  claimed  the  ex- 
clusive  jurisdiction    over   their   ves- 
sels;  though  being  in  foreign  ports^ 
they     were     vessels     belonging     to- 
America.     As  far  as  America  is  con- 
cerned,   she    has    by    statute    made 
regulations   for  those   on   board   her 
vessels  in  foreign  ports,  and  we  have- 
adopted    the    same    course    in    this- 
countrj'.      When    vessels    go    into    a 
foreign  port  they  must    respect    the 
laws    of   that   nation   to   which   the- 
port  belongs;  but  they  must  also  re- 
spect the  laws  of  the  nation  to  which 
the  vessel  belongs.    When  our  vessels- 
go  into  foreign  countries  we  have  the 
right,  even  if  we  are  not  bound,  to- 
make   such   laws  as  to  prevent  ais- 
turbance  in  foreign  ports,  and  it  is 


1616 


CRIMINAL  JURISDICTION. 


[Chap.  XIII. 


818.  Conflict  as  to  jurisdiction  over  waters  bordering  a  coast. 

— The  extent  and  nature  of  the  jurisdiction  by  a  state  over  the 
waters  bordering  its  coast  have  been  the  subject,  since  1876, 
of  an  animated  controversy.  In  February,  1876,  the  German 
steamer  Franconia  ran  negligently  into  the  English  steamer 
Strathclyde.  The  place  of  collision  vi^as  in  the  British  channel, 
near  Dover,  about  2  miles  from  Dover  pier,  and  21/2  miles  from 
Dover  beach.  Much  damage  was  done  to  the  Strathclyde,  and 
several  lives  lost.  The  first  proceedings  for  redress  were  in 
the    admiralty    division,    in    which,    on    a    libel    for    collision 


the  right  of  every  nation  which  sends 
ships  to  foreign  countries  to  make 
such  laws  and  regulations."  See 
<mte,  §  358. 

It  has  been  held  in  Mexico  that 
there  is  no  jurisdiction  in  the  courts 
of  that  state  of  a  homicide  com- 
mitted in  a  foreign  ship  when  in  a 
Mexican  port,  the  parties  being  con- 
nected with  the  ship,  and  the  quiet 
of  the  port  not  being  disturbed. 
Jour,  du  droit  int.  priv6,  1876.  p. 
413.  As  sustaining  this  conclusion, 
see  also  Fiore  and  Pradier-FodSrg. 
Droit  int.  pub.  i.  p.  361 ;  Ortolan,  i. 
p.  159.  And  it  has  been  ruled  by 
the  supreme  court  of  Chili  that 
criminal  jurisdiction  cannot  be  as- 
sumed by  that  state  of  an  offense 
•committed  by  foreigners  on  foreign- 
■ers  on  the  open  sea,  between  7  and 
9  miles  of  the  coast.  Jour,  du  droit 
int.  privS,  Jan.  1875,  p.  36. 

Mr.  Webster  took  the  view  of  the 
text  in  the  discussion  in  the  Creole 
Case.  Letter  to  Lord  Ashburton, 
August  1,  1842.  To  the  same  point 
may  be  cited  Halleck,  International 
Law,  p.  191.  That  the  jurisdiction 
of  the  country  of  the  port  is  thus 
limited  is  doubted  by  Hall  (Inter- 
national Law,  1880,  §  58),  though  he 
states  that  many  recent  consular 
conventions  give  consuls  exclusive 
charge  of  the  purely  internal  order 
of  the  merchant  vessels  of  their  na- 
tion. 

A  commission  was  appointed  in 
England,  in  1876,  to  report  what  is 
the  status  of  a  ship  of  war  in  the 
waters  of  a  friendly  power.  The 
•commission  reported  that  such  ships, 
by  the  law  of  nations,  were  exempt 


from  local  authority,  and  yet  were 
obliged  to  respect  the  local  law.  See 
Revue  de  droit  int.  1878,  p.  172. 

In  The  M.  Moaoham,  33  L.  T.  N.  S. 
463,  L.  R.  1  Prob.  Div.  112,  46  L.  J. 
Prob.  N.  S.  17,  34  L.  T.  N.  S.  559,  24 
Week.  Rep.  650  (see  ante,  §§  290, 
478),  Sir  R.  Phillimore  adopted  the 
following  language  of  Bovill,  Ch.  J., 
in  Queen  v.  Anderson,  L.  R.  1  C.  C. 
161,  38  L.  J.  Mag.  Cas.  12,  19  L.  T. 
Is.  S.  400,  17  Week.  Rep.  208,  11  Cox, 
C.  C.  198 : 

"There  is  no  doubt  that  the  place 
where  the  offense  was  committed  was 
within  the  territory  of  France,  and 
that  the  prisoner  was,  therefore,  sub- 
ject to  the  laws  of  France,  which 
that  nation  might  enforce  if  they 
thought  fit;  but  at  the  same  time  he 
was  also  within  a  British  merchant 
vessel,  on  board  that  vessel  as  a  part 
of  the  crew,  and  as  such  he  must  be 
taken  to  have  been  under  the  pro- 
tection of  the  British  law,  and  also 
amenable  to  its  provisions." 

It  is  said  in  United  States  v. 
liodgers,  150  U.  S.  249,  260,  37  L. 
ed.  1071,  1075,  14  Sup.  Ct.  Rep.  109, 
that  the  general  rule  is  that  the 
country  to  which  the  vessel  belongs 
will  exercise  jurisdiction  over  all 
matters  affecting  the  vessel  or  those 
belonging  to  her  without  interference 
of  the  local  government,  unless  they 
involve  its  peace,  dignity,  or  tran- 
quillity, in  which  case  it  may  assert 
its  authority. 
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brought  by  the  owners  of  the  Strathclyde,  judgment  was  given 
against  the  Franconia.  A  short  time  afterwards,  Keyn,  the 
captain  of  the  Franconia,  was  arrested  at  Dover  on  the  charge 
of  manslaughter.  He  was  found  guilty,  after  a  trial  in  the 
<;entral  criminal  court,  but  Pollock,  B.,  before  whom  the  case 
was  tried,  reserved  the  question  whether  that  court  had  juris- 
diction of  the  offense.  At  an  early  period,  it  must  be  remem- 
bered, jurisdiction  over  all  offenses  on  the  high  seas  was 
claimed  in  England.  Subsequently,  this  was  limited  to  the 
assertion  of  a  jurisdiction  over  the  waters  contained  within 
headlands,  and  over  the  open  sea  within  a  limited  distance 
from  shore.  ^  After  the  introduction  of  firearms,  gunshot  was 
spoken  of  as  the  test.  Then  cannon  shot  was  introduced ;  and,  as 
a  marine  league,  or  3  English  miles,  was  regarded  as  the  range 
of  cannon  shot,  a  marine  league,  or  3  English  miles,  was  ta:ken 
by  several  eminent  authorities  as  the  limit.  By  other  authori- 
ties, equally  eminent,  it  was  held  that  as  the  principal  object 
in  view  is  the  defense  of  the  peace  of  the  country  from  attacks 
of  marauders  on  the  waters  surrounding  it,  and  as  the  range 
of  cannon  shot  now  greatly  exceeds  3  miles  (9  miles  being  with- 
in such  range),  the  test  of  cannon  shot  should  be  adopted.^ 
It  was  agreed  on  all  sides  that  the  limits  of  the  English  coun- 
ties extend  only  to  low-water  mark;  that  all  within  this  limit 
is  within  the  jurisdiction  of  the  common-law  courts,  and  that 
if  any  court  has  jurisdiction  of  crimes  committed  outside  of 
this  limit,  it  is  the  admiralty.  Since,  however,  admiralty  ju- 
risdiction of  crimes  on  the  high  seas  had  been  vested  by  statute 
in  the  central  criminal  court,  and  as  the  case  in  review  had 
been  tried  before  that  court,  the  controversy  in  the  Franconia 
Case  was  narrowed  to  the  single  question  whether  England,  at 
the  time  of  the  collision,  had  such  jurisdiction  over  the  place 
of  collision  as  would  sustain  a  prosecution  for  the  man- 
slaughter of  a  British  subject,  caused  by  the  negligence  of  a 
foreigner.  On  this  question  a  majority  of  one  of  the 
court  of  criminal  appeal  held  that  there  was  no  such  jurisdic- 
tion, and  that  the  conviction  must  be  set  aside.     In  this  con- 

iThe  United  States  government,  in  1880,  p.  127)   takes  the  ground  that 

1793,  claimed  Delaware  bay  as  a  part  "a  state  has  the  right  to  extend  its 

of  its  territory,  and  on  this  ground  territorial  waters  from  time  to  time 

the  French  government  restored  the  at  its  will,  with  the  increased  range 

English  ship  Grange,  captured  with-  of  guns."     Fiore    (i.  .373)    speaks  to 

in  the  capes  of  that  bay.    Am.  State  the  same  effect.     Bluntsohli   (§  303) 

Papers,  i.  73.  holds  that  the  belt  of  3  miles  is  too 

2Mr.     Hall      (International     Law,  narrow. 
Vol.  II.  CoNFL.  of  Laws — 102. 
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elusion  concurred  Cockburn,  Ch.  J. ;  Kelly,  C.  B. ;  Bramwell, 
J.  A.;  Lush,  J.;  Field,  J.;  Pollock,  B.,  and  Sir  E.  Pliilli- 
more.  From  it  dissented  Lord  Coleridge,  Ch.  J. ;  Brett,  J.  A.  j 
Aniphlett,  J.  A. ;  Grove,  Denman,  and  Lindley,  J  J.  ^  The 
conclusion  reached  by  the  majority  of  the  court,  however,  was 
far  from  being  satisfactory  in  England.  In  1877  a  bill  was 
enacted  asserting  territorial  jurisdiction  over  the  sea  to  the 
extent  of  1  marine  league  from  the  coast,  and  prescribing  that 
admiralty  jurisdiction  should  extend  to  all  offenses  within  this 
zone,  though  committed  on  foreign  ships.*  The  bill  was  advo- 
cated in  the  House  of  Lords  by  Lord  Cairns  (chancellor),  and 
by  Lords  Selborne,  Hatherley,  and  Hammond,  all  of  whom 
treated  it  as  merely  reaffirming  doctrines  of  international  law 
already  settled  in  England.  The  solicitor  general  (Gifford) 
and  Sir  W.  Harcourt  took  the  same  position  in  the  House  of 
Commons.  On  the  other  hand.  Sir  Travers  Twiss,  in  the 
London  Law  Magazine  for  February  and  March,  1877,  and 
Mr.  Sheldon  Amos,  in  a  memoir  before  the  British  Social 
Science  Association,  in  1877,  deny  that  the  statute  is  a  mere 
codification  of  pre-existing  law,  and  argue  that  in  view  of  the 

iReg.  V.  Keyn,  13  Cox,  C.  C.  403,  land    for    the    time   being    in    force. 

L.  R.  2  Exch.  Div.  63,  46  L.  J.  Mag.  'Ship'   includes   every  description  of 

Cas.  N.  S.  17.  ship,   boat,   or   other   floating   craft. 

<41    &    42    Viet.    chap.    73.      The  'Foreign  ship'  means  any  ship  which 

statute  is  given  at  large  in  1  Crim.  is  not  a  British  ship." 
L.  Mag.  (1880)  pp.  704  et  seq. 

Clause  7  gives  the  following  defini-       It  has  been  declared  by  the  United 

tions:      "The   tep-itorial  jurisdiction  g^^^es  Supreme  Court,  in  Manchester 
of   Her   Maiesty  s  dominions,   in   ref-  \  ' 

erence  to  the  sea,  means  such  part  of  ^-  Massachusetts,  139  U.  S.  240,  259,, 

the  sea  adjacent  to  the  coa-st  of  the  35  L.  ed.  159,  164,  11  Sup.  Ct.  Rep. 

United    Kingdom,    or    the    coast    of  559^  that  the  minimum  limit  of  the 

some    other    part    of    Her    Majesty's  territorial    jurisdiction    of   a    nation 
dominions,    as    is   deemed   by    inter-  .       ' 

national  law  to  be  within  the  terri-  over     tide     waters     is     a     marine 

torial    sovereignty   of   Her   Majesty;  league  from  its  coast;  and  that  bays, 

and   for   the   purpose   of   any   offense  wholly  within   its  territory,  not  ex- 
declared  by  this  act  to  be  mthin  the         j-        o  ■        1  •         ■  u-i, 

jurisdiction  of  the  admiral,  any  part  "^^'^"^   ^   marine    leagues   m   width 

of    the    open    sea    within    1    marine  at  the  mouth,  are  withm  such  limit ; 

league   of  the   coast,  measured   from  and  that,  included  in  such  territorial 

low-water  mark,  shall  be  deemed  to  jurisdiction,  is  the  right  of  control 

be    open    sea   within   the   territorial  ^^^^  fisheries.     This  case  upheld  the 
waters   of   Her   Maiesty  s  dominions.  ..... 

"  'OfTense.'    as    used    in    this    act,  constitutionality  of,  and  the  validity 

means  any  act,  neglect,  or  default  of  of  a  conviction  under,  a  Massaehu- 

such    description    as   would,    if   com-  getts    statute    for    the    protection    of 

mitted  within  the  body  of  a  eoiinty  ^,,,^^5^^   ;„   Buzzards   bay.      For   re- 
m  England,  be  punishable  on  indict-  ■' 

ment,  according  to  the  law  of  Eng-  ?<"•*  of  this  ease  m  the  Massachu- 
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conflii'ting  legislations  of  the  maritime  states,  especially  in 
respect  to  crime,  it  woiild  be  prodiictive  of  great  inconvenience 
and  of  great  injustice  if  all  vessels  on  the  sea,  within  3  miles 
of  a  country,  should  be  subject  to  the  criminal  laws  of  that 
country.'  And  M.  Renault,  a  member  of  the  International 
Institute,  after  an  exhaustive  review  of  the  Franconia  Case, 
holds  to  the  conclusion  that  the  claim  of  England  to  criminal 
jurisdiction  over  all  offenses  within  the  league  zone  cannot  be 
internationally  sustained. " 

If  the  reasoning  on  which  the  objective  theory  of  jurisdic- 
tion rests  is  sound,  we  may  adopt  the  following  positions  on 
this  vexed  question:'' 

I.  A  person  who,  from  a  vessel  at  sea,  shoots  another  on 

setts  supreme  judicial  court,  see  152  tion  of  all  offenses  committed  within 
Mass.  230,  9  L.  R.  A.  236,  23  Am.  St.   this  distance  from  its  coast. 
r>       onr.   or  XT   TT    1 1  •!  '^1  article  on  the  Franconia  Case, 

Rep.  820,  25  N.  E.  113.  ^^  j^^^^  p^^^^^^  formerly  of  the  su- 

preme  court   of   Massachusetts,   and 

6Mr.  Amos  in  hia  edition  of  Man-  no^  (1881)  a  distinguished  lawyer 
mug's  Law  of  Nations,  however,  as-  ;„  Boston,  will  be  found  in  the 
serts  a  political  supervision  over  the  American  Law  Review,  vol.  11,  p. 
3-mile  zone.  627. 

cjour.  du  droit  int.  priv6,  1879,  p.  in  Com.  v.  Roxhury,  9  Gray,  512, 
238.  He  cites,  as  supporting  him,  as  cited  by  Judge  Foster  in  the 
Bluntschli  (Le  droit  int.  cod.  reg.  article  just  stated,  it  is  said  by 
322)  and  Desjardins  (Traitg  du  ghaw,  Ch.  J.:  "Counties  are  eom- 
droit  commercial  maritime,  1st  vol.  posed  of  towns,  and  for  many  pur- 
No.  6).  poses  the  body  of  the  county  extends, 

Hauteville,  in  his  work  on  the  ^ot  only  over  the  shores  of  the  sea, 
Droits  devoirs  des  nations  neutres,  but  to  some  distance  below  the  ebb  of 
vol.  i.  title  i.  eh.  3-31,  says:  the  tide,  for  many  purposes  of  civil 

"La  limite  de  la  mer  territoriale  and  criminal  proceedings,  and  for 
est  rSclement,  d'apres  le  droit  primi-  certain  purposes  of  jurisdiction." 
t\t,hiportee  d'un  canonplac6aterre.  But  in  1859,  on  a  trial  for  Iddnap- 
Le  droit  s«<^c>ndaire  a  sanetionn§  ping  before  the  superior  court  for 
eette  disposition;  la  plupart  des  Bornstable  county,  Massachusetts,  it 
trailes  qui  out  parle  de  cette  portion  ^as  said  by  Judge  Allen  (according 
de  la  mer  out  adopts  la  m6me  r6gle  to  the  report  given  by  Judge  Foster 
— Grotius,  Hubner,  Bynkershoeck,  in  the  article  above  noticed)  :  "If 
Vattcl,  Galiani,  Azuni,  Klilber,  et  the  jurisdiction  of  the  state  extends 
presque  tons  les  publicistes  modernes  to  the  distance  of  a  marine  lea<^ue 
les  phis  justement  estimgs,  ont  pris  from  the  shore,  as  I  suppose  it  does 
la  portfee  du  canon  comme  le  senle  it  does  not  follow,  as  a  matter  of 
hnnte  de  la  mer  territorial  qui  fut  course,  that  the  jurisdiction  of  the 
rationelle  et  conforrae  aux  prescrip-  county  of  Barnstable  extends  to  that 
tions  du  droit  primitif.  Cette  limiti-  distance.  I  do  not  find  any  authori- 
naturelle  a  6tS  reconnue  par  un  ty  to  that  effect."  This  was  followed 
grand  nombre  de  peuples,  dans  les  by  the  statute  of  1859,  chap.  28!) 
lois  et  rfiglements  interieurs."  To  which  provides  that  "the  territorial 
the  same  effect  writes  Bluntschli,  limits  of  this  commonwealth  extend 
1879,  in  his  Viilkerrecht,  IV.,  §§  302,  l  marine  league  from  the  seashore  nl 
309.  But  neither  of  these  authors  low- water  mark.  .  .  .  The  bound - 
claims  for  a  state  criminal  jurisdic-   aries   of   counties   bordering   on   the 
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shore,  or,  by  hot  shot  or  other  means  of  devastation,  injures 
property  on  shore,  is  indictable  in  the  state  in  which  the  injury 
is  inflicted,  whether  the  distance  was  inside  or  outside  of  3 
miles.  * 

II.  In  the  United  States,  the  Federal  courts  have  no  crim- 
inal jurisdiction,  without  an  enabling  statute,  of  collisions  on 
the  open  sea.  But  if  the  reasoning  of  the  above  sections  be 
correct,  a  state  has  criminal  jurisdiction  of  injuries  to  its  citi- 
zens when  at  sea,  by  collision  or  otherwise,  whether  within  or 
without  the  3-mile  zone.  It  is  conceded  that  this  is  the  case  if 
the  person  injured  was  at  the  time  on  shore.  There  is  no  rea- 
son why  the  fact  that  the  person  injured  was  at  sea  should 
make  any  difference,  if  he  were  a  citizen  of  the  prosecuting 
state.  ISTor  can  we  limit  this  jurisdiction  to  3  miles.  The  only 
true  basis  of  limitation  is  this :  If  a  person  negligently  or 
maliciously  injures  one  of  our  citizens  at  sea,  not  on  board  a 
foreign  ship,  the  offender  is  responsible  to  our  authorities,  no 
matt-er  how  far  from  the  land  such  offender  may  have  been.  If, 
however,  we  have  to  take  the  range  of  cannon  as  the  test,  we 
ought  to  take  9  miles  instead  of  3  miles.®  If,  on  the  other 
hand,  we  speak  of  municipal  control,  so  as  to  give  jurisdiction 
over  all  matters,  3  miles  is  as  unreasonable  as  10  miles.  And 
if  we  are  to  admit  that  our  jurisdiction  of  injuries  committed 
on  our  citizens  on  the  high  seas  is  limited  to  offenses  within  the 

sea  extend  to  the  line  of  the  state  as  326)  ;  nor  has  there  been  any  ques- 

above    defined."      That   a   state   has  tion  that  the  Federal  statute  to  the 

jurisdiction   for   the   purpose   of   re-  same  effect  is  in  like  manner  consti- 

straining    undue    fishing    within    3  tutional. 

miles  of  its  line,  see  Dunham  v.  sin  Reg.  v.  Coombes,  1  Leach,  C. 
Lamphere,  3  Gray,  270.  C.  388,  1  East,  P.  C.  367,  it  was  held 
A  similar  assertion  of  jurisdiction  by  all  the  judges,  on  an  admiralty 
is  made  in  statutes  adopted  in  sever-  commission,  that  when  a  shot  is  fired 
al  jurisdictions,  by  which  cognizance  from  the  shore  at  a  person  in  a  ves- 
is  given  of  homicides  when  the  blow  sel  at  sea,  the  assailant  is  triable  at 
is  given  at  sea  or  in  a  foreign  state,  admiralty.  From  this  we  would  iu- 
and  the  death  takes  place  on  the  soil  fer  the  converse  to  be  true,  that  if  a 
of  the  prosecuting  state.  Without  a  shot  is  fired  at  sea  which  takes  effect 
statute  no  jurisdiction  exists,  it  has  on  shore,  the  offense  is  cognizable  at 
been  held,  in  such  cases.  United  comm.on  law  by  the  state  in  which 
States  T.  McOill,  4  Dall.  427,  1  the  injury  is  inflicted.  Tliis  is  ad- 
Wash.  C.  C.  463,  Fed.  Cas.  No.  15,-  mitted  by  Cockburn,  Ch.  J.,  in  Bp.i/. 
676;  United  States  v.  Armstrong,  2  v.  Keyn,  13  Cox,  C.  C.  403,  L.  R.  2 
Curt.  C.  C.  446,  Fed.  Cas.  No.  14,467.  Exch.  Div.  63,  46  L.  J.  Mag.  Cas.  X. 
But  a  statute  giving  the  jurisdiction  S.  17.  As  bearing  on  this  question 
has  been  held  constitutional  in  in  its  civil  relations,  see  ante,  §  472-S. 
Massachusetts  {Com.  v.  Macloon,lOl  'Hall,  International  Law  (1880)^, 
Mass.  1,  100  Am.  Dec.  89),  and  in  p.  128.  Bluntschli  and  Fiore,  cited 
Michigan   (Tyler  v.  People,  8  Mich,  ante,  speak  to  the  same  effect. 
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3-mile  zone,  we  must  hold  that  such  offenses,  when  negligent, 
are  as  cognizable  within  our  courts  as  they  would  be  when 
malicious. 

III.  A  sovereign  has  criminal  jurisdiction  over  all  offenses 
committed  on  bays  or  arms  of  the  sea  within  a  line  drawn  be- 
tween their  headlands;^"  but  this  jurisdiction  will  not  be 
exercised  as  to  offenses  in  foreign  vessels  unless  the  peace  of 
the  country  be  disturbed.  ^  ^ 

d.   Offenses  'by  aliens. 

819.  Aliens  bound  to  local  allegiance. — It  is  admitted,  as  has 
been  seen,  on  all  sides,  that  where  the  country  of  arrest  is  that 
of  the  commission  of  the  crime,  the  country  of  arrest  has  juris- 
diction.^ It  has  been  sometimes  questioned,  however,  whether 
political  offenses,  committed  by  an  alien  in  a  country  where 
he  is  temporarily  residing,  are  subject  to  this  rule. 

The  German  law  is  clear  to  this  effect.  "Whoever,"  says 
Berner,  in  his  authoritative  work  on  the  territorial  bounds  of 
penal  jurisdiction,^  "enters  our  territory,  juridically  binds 
himself  to  submit  to  the  laws  of  this  territory.  This  duty  is 
the  more  imperative  as  the  laws  which  exact  obedience  are  the 
more  stringent.  It  is  absurd  to  suppose  that  this  obedience 
diminishes  or  ceases  in  respect  to  those  laws  on  which  the  very 
existence  of  the  community  is  staked." 

In  conformity  with  this  view  the  Codes  of  Prussia,  and  of 
most  German  states,  make  alien  residents  as  well  as  subjects 
responsible  for  obedience  to  the  laws,  and  liable  to  prosecution 
for  treason.  And  it  is  even  held  in  Prussia  that  a  foreigner, 
who  lingers  in  a  country  with  which  the  sovereign  of  his  alle- 
giance is  at  war,  may  be  tried  for  treason  to  the  country  of  his 
residence  if  he  aids  in  any  warlike  designs  against  it. 

The  English  common  law  is  equally  decisive  on  this  puint. 

loHeffter,  §  76;  Lawrence's  Wheat-        ^An  alien  or  nonresident  who  com- 

on,  International  Law,  pt.  2,  chap.  4,  ^its  a  crime  within  the  state  is  sub- 

§    7;     Bluntschli,    §    309:     Halleck,  •    j.  j.     j.,,      ,  ,.     , 

Intternational  Law,  pt.  1,  140;  Direct  ^^''^  *°  ^^^  domestic  law  and  proce- 

XJ.   S.   Cable   Go.   v.  Anglo-American  dure   prescribing   punishment   there- 

Teleg.  Co.  L.  R.  2  App.  Gas.  394,  46  for.    McDonald  v.  State,  80  Wis.  407, 

L.  J.  P.   C.  N.   S.  71,  36  L.  T.  N.  S.  go  n.  W.  185 
265;  Moivat  v.   MoFee,  5  Can.  S.  C. 
66.     Mr.  Hall,  International  Law  (p. 

128),  doubts  the  right  as  to  "gulfs  of       aHerlin,   1853,   p.   83;    Bar,   §    1,38. 

considerable  size  and  wide  entrance."  To  the  same  eflFect  is  Heffter,  Straf- 

liAnte,  §  817.  recht,  §  264. 
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"Local  allegiance,"  says  Blaekstone,  "is  such  as  is  due  from  au 
alien  or  stranger  born,  for  so  long  a  time  as  he  continues  within 
the  King's  dominion  and  protection;  and  it  ceases  the  instant 
such  stranger  transfers  himself  from  this  kingdom  to  an- 
other."^ Indictments  for  political  offenses  of  all  grades  have 
been  based  on  this  form  of  allegiance.'*  In  Guinet's  Case, 
which  was  a  prosecution  in  the  United  States  circuit  court  in 
Philadelphia  in  1795,  for  fitting  out  in  Philadelphia  a  French 
armed  vessel,  to  cruise  against  England,  the  United  States  and 
England  being  then  at  peace,  the  point  that  the  defendant,  a 
Erenchman  by  birth,  had  entered  into  the  service  of  the  French 
Republic,  was  made  by  the  defense,  but  was  treated  by  the  court 
as  without  weight,  and  the  defendant  was  convicted.^  In  the 
trial  of  the  Fenian  conspirators  in  England  and  Ireland  in 
1868,  several  of  the  defendants  set  up  alienage,  and  citizenship 
in  the  United  States,  as  a  defense,  but  in  vain.®  Mr.  Adam, 
speaking  of  this  in  a  letter  to  Mr.  Seward  of  May  2,  1868,'' 
aays'  "The  only  question  he"  (one  of  the  defendants)  "raises 
is  that  of  citizenship;  but  even  that  relates  rather  to  the  form 
of  trial,  as,  on  the  merits,  even  his  being  admitted  to  be  an 
alien  would  not  shield  him  from  the  consequence  of  acts  dan- 
gerous to  the  peace  of  the  realm."  The  same  view  was  taken 
by  Mr.  Buchanan,  when  Secretary  of  State.  *  Such,  also,  is  the 
tenor  of  a  speech  by  Lord  Lyndhurst  in  the  House  of  Lords,  in 
March,  1853.9 

820.  Limitation  as  to  offenses  abroad. — The  question  has  been 
already  partially  discussed,'  whether  a  state  has  jurisdic- 
tion over  offenses  committed  by  aliens  abroad  against  its  sov- 
ereignty. That  such  offenses,  committed  abroad  by  subjects, 
would  be  so  cognizable  has  been  already  shown.  It  is  also 
shown  that  the  statutes  of  the  United  States,  in  regard  to  for- 

32  Stephen's  7th  ed.  p.  404.  ^Reg.  v.  McGafferty,  10  Cox,  C.  C. 

4See  Vint's  Trial,  27  How.  St.  Tr.  603,  Ir.  Rep.  1  C.  L.  363,  15  Week. 

627 ;  Peltier's  Trial,-  28  How.  St.  Ti-.  Rep.  1022. 

530.  7  Diplomatic  Corr.  U.  S.  1868,  pt.  i. 

BWharton,  St.  Tr.  93,  Fed.  Cas.  No.  p.  192. 

5,862;   United  States    v.    Wiltberger,  sSee    Cockburn,    Nationality,   Lon- 

5  Wheat.  97,  5  L.  ed.  42 ;   Wharton,  don,  1869,  p.  82,  for  other  authorities 

St.   Tr.   185.       The  act  of  July  31,  to  this  effect. 

1861,  punishing  seditious  conspiracy,  9124  Hansard's  Parliamentary  De- 
applies  to  "persons  within  any  state  bates,  1046.  See  also  Vint's  Trial. 
or  territory  of  the  United  States,"  27  How.  St.  Tr.  627;  Peltier's  Trial, 
embracing  all  residents.  So,  also,  as  28  How.  St.  Tr.  5.30;  and  Whjirton 
to  the  neutrality  acts.  Further  au-  St.  Tr.  90,  93,  for  offenses  of  this 
thorities  will  be  found  in  Wharton,  class. 
Crim.  Law,  8th  ed.  §  282.  T-Ante,  §  813. 
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i>ery  and  perjury  before  consuls,  make  no  distinction  between 
citizens  and  aliens.^  It  has  been  shown,  also,  that  as  to  of- 
fenses committed  at  home,  the  distinction  between  subject  and 
alien  does  not  exist.  It  may  be  further  urged  that  if  any  overt 
acts  of  treason  be  committed  in  the  United  States,  all  persons 
aiding  and  abetting  in  such  treasonable  acts  may  be  held  pe- 
nally responsible,  even  though  at  the  time  in  a  foreign  land. 
This  results  in  part  from  the  axiom  that,  in  treason,  all  eon- 
■eerned  are  principals ;  and  in  part  from  the  doctrine  hereto- 
fore expressed,  that  a  person  who  directs  an  offense  to  be  com- 
mitted in  a  foreign  country  is  responsible  to  the  courts  of  such 
country,  though  he  was  at  the  time  of  the  offense  resident  in 
another  country.  And,  in  addition,  there  is  high  authority  to 
the  effect  that  all  political  offenses,  even  by  aliens  resid- 
ing at  the  time  abroad,  are  liable  to  punishment  aft- 
er arrest  in  the  offended  country,  should  the  defend- 
ant, by  visiting  it,  accept  its  jurisdiction.^  It  m^ist 
be  remembered,  however,  that  there  is  a  marked  differ- 
ence, in  this  connection,  between  the  relation  of  subjects. and 
that  of  absent  aliens  to  the  offended  sovereign.  The  essence 
of  treason  {Treson,  Treubruch)  is  betrayal  (trahir)  of  alle- 
giance.* Allegiance  to  the  sovereign  offended  is  averred  in 
the  indictment,  and  is  assumed  to  be  proved  on  trial.  But  no 
such  allegiance  can  be  assumed  to  exist  in  case  of  a  nonresi- 
dent alien  in  political  cases.  The  highest  punishment  that  can 
be  inflicted,  on  this  view,  is  that  which  the  offended  state  could 
inflict  on  its  own  subjects  engaged  in  similar  adventures 
against  a  foreign  state.  And  it  should  also  be  kept  in  mind 
that  it  is  contrary  to  all  principles  of  international  law  to  pim- 
ish  a  foreigner  for  acts  to  which  he  is  compelled  by  his  own  sov- 
ereign. The  quarrel,  in  such  a  case,  is  with  the  sovereign,  and 
not  the  subject.® 

e.   Ojfenses  by  subjects  abroad. 

821.  Political  oifenses  abroad  cognizable  at  home. — Undoubt- 
edly, political  offenses,  as  has  been  seen,^  may  be  committed 

'Ante,  §  813;  post,  §  821;  Whart-  though  contra,  Heffter,  §  26;  Feuer- 

on,  Crim.  Law,  8th  ed.  §§  276,  285.  bach,  §  3L 

3The  French,    Prussian,   Austrian,  ^See  4  Stephen,  Laws  of  England, 

and   other   continental    Codes    speak  185;   Bar,  §  138. 

perniissivelv  to  this  effect.     Bar,   §  sBar,  §  130;  Wharton,  Crim.  Law, 

138,  note  20.     See  also  Helie,  Traitg  8th  ed.  §  310. 

■de   I'instruction    criminelle,    p.    591;  ^Ante,  §  813.     For  illustrations  in 


1624 


CRIMINAL  JURISDICTION. 


[Chap.  XIII. 


against  his  sovereign  by  a  subject  resident  abroad.  But  no 
punishment  should  be  inflicted  on  a  subject  for  acts  exacted 
from  him  by  a  foreign  prince.  A  sovereign  who  permits  his 
subject  to  visit  a  foreign  land  cedes  to  him  the  right  to  obey 
the  lavsrs  of  such  land  vyhile  there  remaining.  ^  And  again ;  the 
right  each  state  claims  to  compel  aliens  to  obey  its  laws,  it 
must  grant  to  other  states.^ 

822.  Conflict  as  to  other  offenses. — It  has  been  already  stated 
that  as  to  crimes  committed  by  subjects  in  foreign  civilized 
states,  with  the  single  exception  in  England  of  homicides,  the 
English  and  American  practice  is  to  take  cognizance  only  of 
offenses  directed  against  the  sovereignty  of  the  prosecuting 
state, — perjury  before  consuls  and  forgery  of  government 
documents  being  included  in  this  class. -^  That  this  view  i:- 
that  which  is  most  consistent  with  a  sound  and  wise  system  of 


the  United  States,  see  Wiarton, 
Crim.  Law,  Sth  ed.    274. 

2Bar,  §  138;  Beseler,  Comment,  p. 
77. 

3To  hold  a  subject  responsible  to 
his  own  state  for  political  offenses 
committed  abroad,  it  is  argued  by 
Professor  Bar,  in  his  review  of  the 
first  edition  of  this  work,  is  in  no- 
wise inconsistent  with  the  sanction 
of  international  law.  We  do  not  by 
this  claim  the  right  to  seize  the  de- 
linquent when  residing  in  a  foreign 
state.  All  that  we  say  is  that 
he  owes  to  his  own  government 
duties  for  a  breach  of  which  he  may 
be  punished  should  he  place  himself 
again  within  the  power  of  thai, 
government,  or  should  he  be  arrested 
by  extradition  process.  No  collision 
can  thus  arise  with  the  state  in 
which  the  delinquent  resides  at  the 
time  of  the  oflfense. 

^Ante,  §  813;  Wharton,  Crim.  Law, 
8th  ed.   §   276. 

It  is  assumed  by  the  cases  cited 
post,  §  82.5a,  that  deal  with  the  ques- 
tion where  under  various  circum- 
stances an  offense  is  deemed  to  have 
been  committed,  that  the  mere  fact 
that  the  accused  was  a,  citizen  of  the 
forum  at  the  time  the  offense  was 
committed  does  not  subject  the  of- 
fense to  the  local  jurisdiction. 


And  in  State  v.  Hall,  114  N.  C. 
909,  28  L.  R.  A.  59,  41  Am.  St.  Rep. 
822,  19  S.  E.  602,  it  was  expressly 
held  that  the  fact  that  both  the  ac- 
cused and  the  decedent  were  citizens 
of  Nortli  Carolina  did  not  subject 
the  homicide  to  its  jurisdiction,  it 
appearing  that  the  shot  was  fired  by 
the  accused  in  North  Carolina  across 
the  state  boundary  line,  and  struck 
and  killed  the  deceased  who  was  in 
Tennessee. 

So,  Tenn.  Const,  art.  9,  §  3,  pro- 
viding that  any  person  who  shall 
fight,  or  be  an  aider  or  an  abettor 
in  fighting,  a  duel,  shall  be  deprived 
of  the  right  to  hold  any  office  in  the 
state,  and  shall  be  punished  in  such 
manner  as  the  legislature  may  pre- 
scribe, is  not  violated  by  a  citizen 
of  Tennessee  who  acted  as  second  in 
a  duel  fought  in  another  state,  where 
lie  had  nothing  whatever  to  do  with 
the  duel  or  its  preparation  or  cere- 
monials within  Tennessee.  State  v. 
Du  Base,  88  Temi,  753,  13  S.  W. 
1088. 
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international  law  has  been  also  demonstrated.     A  wider  juris- 
diction, however,  is  assumed  both  in  Germany  and  France.^ 

A  distinction  is  to  be  observed  in  this  connection  between  the 
commission  of  an  offense  in  a  foreign  state  or  country  and 
the  presence  of  the  accused  in  the  foreign  state  or  country  at 
the  time  of  the  commission  of  the  offense.^  As  elsewhere 
shown,  a  person  personally  present  in  one  state  or  country  may 
commit  an  offense  in  another;  and,  in  that  case,  may  be  pun- 
ished in  the  latter  state  if  he  subsequently  comes  within  its  ju- 
risdiction; and  this  is  true  whether  he  is  a  citizen  of  the  latter 
or  not* 


f.  Offenses  in  two  or  more  jurisdictions. 
823.  Cognizable  in  both  jurisdictions. — It  has  already  been 


^Ante,  §§  810  et  seq.  See  Ville- 
fort,  Des  crimes  et  des  delits  commis 
a  retranggr,  Paris,  1865,  p.  26;  Bar, 
§  141 ;  Berner,  ut  supra,  p.  126 ;  ef .  6 
r.  Q.  Adams'  Memoirs,  p.  430. 

The  German  law  on  this  subject  is 
succinctly  stated  in  Holtzendorff, 
Leipzig,  1870,  pp.  582-585.  Three 
jurisdictions  are  there  noticed:  (1) 
that  of  the  forum  delicti  commissi; 

(2)  that  of  the  forum  domicilii;  and 

( 3 )  that  of  the  forum  deprehensionis, 
which,  in  Prussia,  have  concurrent 
jurisdiction.     Ante,   §   810. 

8  Thus,  it  was  said  in  Queen  v. 
Jameson  [1896]  2  Q.  B.  425,  75  L. 
T.  N.  S.  77,  65  L.  J.  Mag.  Cas.  N. 
S.  218,  18  Cox,  C.  C.  392,  60  J.  P. 
662,  that  a  British  subject  may  com- 
mit a  crime  within  the  jurisdiction 
while  himself  without  the  dominions 
of  Great  Britain. 

A  person  may  be  connected  with  a 
conspiracy  and  be  responsible  for  it 
in  a  given  jurisdiction  where  it  is 
chiefly  carried  on,  although  he  is 
without  the  jurisdiction  during  its 
whole  continuance.     United  States  v. 


Howell,  4  Inters.  Com.  Rep.  818,  56 
Fed.  21. 

Upon  the  other  hand  a  state  can- 
not regulate  the  conduct  of  citizens 
of  foreign  states  who  have  never 
been  within  its  borders,  and  punish 
them  for  acts  which  were  lawfvil 
where  they  were  done.  Bradley  v. 
Burton,  151  Mass.  419,  24  N.  E.  778. 

^Thus,  N.  C.  act  1891,  chap.  68, 
providing  that,  if  a  mortal  wound  is 
given  either  within  or  without  the 
limits  of  the  state,  by  means  whereof 
death  ensues  within  the  state,  the 
offense  may  be  prosecuted  and  pun- 
ished in  the  county  where  the  death 
happens,  applies  to  foreigners,  as 
well  as  to  citizens  of  the  state  who 
have  inflicted  mortal  wounds  else- 
where. State  v.  Caldwell,  115  N.  C. 
794,  20  S.  E.  523. 

So,  Adams  v.  People,  1  N.  Y.  173, 
held  that  the  fact  that  accused  was 
a,  citizen  of  another  state  did  not 
affect  his  liability  to  prosecution  in 
New  York  for  an  offense  committed 
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shown  that  the  prevailing  opinion  in  England  and  the  United 
States  is  that  a  person  who  when  abroad  is  concerned  in  direct 
ing  a  crime  may  be  pimished  for  the  same  if  arrested  in  the 
place  where  the  crime  is  committed,  though  he  was  at  the  times 
"both  of  commission  and  concoction  out  of  the  latter's  jurisdic- 
tion. It  may  be  added  that  this  view  the  German  and  the 
French  law  practically  accepts.  In  such  cases  the  forum  de- 
licti commissi  and  the  forum,  deprehensionis,  either  of  which 
generally  gives  jurisdiction,  coincide;  and  it  would  scarcel}- 
be  argued  that  the  jurisdiction  is  lost  because  the  defendant 
was  at  the  time  of  commission  in  another  land. 

824.  So,  as  to  conspiracies  and  treason. — According  to  the 
English  common  law,  all  accessaries  in  treason  and  in  misde- 
meanors are  principals.  In  felonies,  an  accessary  before  the 
fact  is  one  who,  though  absent  at  the  time  of  the  commission 
of  the  felony,  procures,  counsels,  commands,  or  abets  another 
io  commit  such  offense;  an  accessary  after  the  fact  is  one  who, 
when  knowing  the  felony  to  have  been  committed  by  others, 
receives,  relieves,  comforts,  or  assists  the  felon.  The  old  rule 
was  that  the  accessary  is  to  be  tried  at  the  place  where  his 
guilty  act  took  place  ;^  though  now,  by  statutes  in  most  of  the 

within  that  state  by  means  of  an  another  by  a  guilty  agent,  is  not 
innocent  agent,  though  the  accused  subject  to  punishment  for  the  offense 
himself  was  not  within  the  state  at  in  the  latter  state.  State  v.  Wyck- 
the  time  the  offense  was  committed,   oif,  31  N.  J.  L.  65;  People  v.  Hall, 

1  An  accessary  before  the  fact  in  57  How.  Pr.  342.  But  see  contra, 
one  state,  to  a  felony  committed  in  State  v.  Grady,  34  Conn.  118;  State 
another,  is  guilty  of  the  crime  in  v.  Ayers,  8  Baxt.  96. 
the  state  in  which  he  became  an  ac-  If  the  offense  is  a  misdemeanor,  a 
cessary,  but  not  in  the  state  where  party  who  instigates  or  participates 
the  principal  offense  was  committed,  in  it  is  subject  to  punishment  within 
unless  the  rule  is  changed  by  statute  the  state  in  which  it  was  committed, 
of  the  latter  state.  Ex  parte  Smith  though  absent  therefrom  at  the  time 
3  McLean,  121,  Fed.  Cas.  No.  12,968;  of  its  commission.  State  v.  Chapin, 
Slate  V.  Chapin,  17  Ark.  561,  65  Am.  17  Ark.  561,  65  Am.  Dec.  452;  Bark- 
Dec.  452;  Johns  v.  State,  19  Ind.  hamstedM.  Parsons,  3  Conn.  1;  Com. 
421,  81  Am.  Dee.  408;  State  v.  v.  Gillespie,  7  Serg.  &  R.  469,  478, 
Moore,  26  N.  H.  448,  59  Am.  Dec.  10  Am.  Dec.  475. 
354;  State  v.  Wyckof,  31  N.  J.  L.  One  who,  while  personally  present 
65;  People  v.  Hall,  57  How.  Pr.  342.   in   one   state,   procures   the   commis- 

And,  by  the  application  of  this  sion  of  an  offense  by  an  innocent 
principle,  a  person  who,  while  per-  agent  in  another  state,  is  subject  to 
sonally  present  in  one  state,  insti-  punishment  in  the  latter  state  if  he 
.gates  the  commission  of  a  felony  in    subsequently  comes  within  its  juris- 
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United  States,  he  may  be  tried  in  the  court  having  jurisdiction 
of  the  principal  felon.  In  conspiracies,  by  the  same  law,  each 
conspirator  is  responsible  to  the  jurisdiction  in  which  any 
overt  act  by  any  of  his  coconspirators  is  done.  *  It  is  so,  also, 
with  treason.*  And  whatever  may  be  the  technical  rules  of  the 
English  common  law  in  this  respect  in  particular  states,  it  is 
clear  that  where  the  offense  can  be  divided  into  successive 
stages,  any  participant  may  be  prosecuted  for  his  particular 
act  in  the  place  of  such  act.  This,  in  reference  to  homicides, 
is  in  several  states  affirmed  by  statute.*  But  when  one  offense 
is  against  two  sovereigns,  the  first  prosecuting  the  offense  ab- 
sorbs it^ 


diction,  whether  the  offense  was  a 
felony  or  a  misdemeanor.  Gom.  v. 
White,  123  Mass.  430,  25  Am.  Rep. 
116;  Noyes  v.  State,  41  N.  J.  L.  418; 
Adorns  V.  People,  1  N.  Y.  173;  Lind- 
sey  V.  State,  38  Ohio  St.  507. 

^Rex  V.  Brisac,  4  East,  164,  7  Re- 
vised Rep.  551;  United  States  v. 
Xewton,  52  Fed.  275,  283;  Noyes  v. 
State,  41  N.  J.  L.  418;  People  v. 
Mather,  4  Wend.  229,  21  Am.  Dec. 
122. 

But  this  jurisdiction  is  not  exclu- 
sive of  the  jurisdiction  of  the  state 
in  which  the  conspiracy  is  made. 
Dealy  v.  United  States,  152  U.  S. 
539,  38  L.  ed.  545,  14  Sup.  Ct.  Rep. 
680;  Thompson  v.  State,  106  Ala.  67, 
17  So.  512;  Bloomer  v.  State,  48  Md. 
621;  Em  parte  Rogers,  10  Tex.  App. 
655,  38  Am.  Rep.  654. 

3See,  as  to  points  in  this  section, 
Wharton,  Grim.  Law,  8th  ed.  §§  206 
et  seq. 

*See  specifications  in  Wharton, 
Crim.  Law,  8th  ed.  §§  271,  293. 

SZ6«.  §  293. 

Bar,  in  his  review  of  the  first  edi- 
tion to  this  work  (p.  46),  objects 
to  the  position  in  the  text  on 
the  ground  that  to  say  that  an  acces- 
sary or  instigator  is  liable  in  the 
place  of  the  commission  of  the  of- 
fense is  a  petitio  principii,  since  it 
assumes  that  the  inculpatory  act  was 


indictable  under  a  specific  law,  which 
is  the  question  at  issue.  I  do  not 
see  the  force  of  this  criticism.  The 
law  in  a  specific  state  is  violated, — e. 
g.,  a  person  is  found  dead  on  the  soil 
of  the  state  of  A.,  close  to  the 
boundary  separating  it  from  the 
state  of  B.,  and  there  are  numerous 
indications  leading  to  the  conclusion 
that  he  was  murdered.  Who  did 
it?  The  proof  is  that  he  was  shot 
by  a  person  standing  at  the  time  in 
the  state  of  B.  I  do  not  think  that 
there  is  a  petitio  jjrinclpii  in  this. 
We  do  not  introduce  proof  against 
the  alleged  offender  until  we  first 
prove  the  commission  of  the  offense. 
The  Roman  common  law,  as  mould- 
ed in  the  present  practice  of  conti- 
nental Europe,  treats  the  con- 
federacy of  two  or  more  in  a  guilty 
act  {concursus  plurium  ad  idem  de- 
lictum) as  a  substantive  crime. 
From  the  definition  of  this  crime, 
however,  is  excluded  ( 1 )  all  cases  in 
which  there  is  no  guilty  purpose, — as, 
where  a  chemist  innocently  gives 
poison  to  a  murderer;  (2)  all  cases 
in  which  there  is  not  logical  concert 
(concursus  neoessarius) .  Of  course, 
in  this  view  an  absent  supposed  con- 
federate could  not  be  found  guilty, 
unless  he  knew  of  the  guilty  purpose, 
and  unless  he  actually  was  in 
concert,  either  by  letter  or  word, 
with  the  other  parties  charged.  By 
the  same  law,  aid  rendered  to  an  of- 
fender after  the  completion  of  the 
act  (Begunstigung) ,  whether  in 
sheltering  him  from  pursuit,  or  re- 
ceiving the  fruits  of  his  offense,  is  an 
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826.  So,  as  to  extraterritorial  principals. — But  what,  is  the 
next  question,  when  an  offense  is  begun  in  one  country  to  take 
effect  in  another,  is  the  place  of  commission  ?  Supposing  a 
libelous  or  forged  writing  be  mailed  in  one  place  to  be  pub- 
lished in  another,  or  an  explosive  package  be  expressed  in  one 
place  to  be  opened  in  another,  which  is  the  place  of  the  coin- 
mission  of  the  offense?  Arguing  by  analogy  from  the  law 
which  makes  the  place  of  performance  the  seat  of  a  contract, 
we  would  conclude  that  the  place  of  consummation  is  the  pe- 
culiar seat  of  the  crime.  So,  in  fact,  under  the  English  com- 
mon law,  it  has  frequently  been  decided,  though  a  concurrent 
jurisdiction  exists  in  the  place  of  forwarding  or  mailing.  The 
position  that  the  place  of  reception  has  jurisdiction  is  strength- 
ened by  the  accepted  doctrine  that  an  act  designed  in  one  state, 
and  consummated  in  another,  exposes  the  perpetrator  to  an 
action  for  damages  only  when  the  act  is  unlawful  in  the  place 
of  execution.  By  the  English  common  law,  indeed,  attempts 
to  commit  crimes  are  cognizable  in  the  place  of  the  attempt,  and 
such,  a  fortiori,  is  the  case  with  conspiracies,  where  the  con- 
spiracy is  the  gist  of  the  offense.  But  there  can  be  no  ques- 
tion, also,  that  the  principal  who  organizes  a  crime  extraterri- 
torially  is  indictable  in  the  state  where  the  crime  takes  effect, 
though  he  does  not  set  foot  on  the  soil  of  that  state  until  his 

independent  offense,  to  be  tried  in  punishment,  if  arrested,  in  the  place 
the  place  of  its  particular  commis-  of  the  commission  of  the  crime,  ac- 
sion.  Where  part,  however,  of  a  con-  cording  to  the  measure  of  the  guilt 
spiracy  entered  into  before  the  com-  of  the  consummated  act.  The  same 
mission  of  the  principal  act  is  per-  rule  applies  to  the  accomplice 
formed  out  of  the  country,  then  the  (Gehillfe) ,  who  aids  the  perpetrator, 
place  of  such  act  has  concurrent  But  if  it  should  appear  that  the  per- 
jurisdietion.  Holtzendorff,  Leipzig,  petrator  was  an  ignorant  or  innocent 
1870,  p.  523.  tool,  then  the  accomplice,  though  ab- 
Confederates,  by  the  same  law,  are  sent,  is  viewed  as  the  principal 
viewed  as  of  two  classes:  (1)  The  guilty  party.  Holtzendorif,  p.  523; 
planner  {Intellectueller  Vrheier,  H61ie,  p.  636,  citing  Julius  Clarus, 
moralischer  Vrheher),  being  he  who  Sent.  v.  But  where  either  con- 
plots  a  crime  which  another  is  to  federate  is  guilty  of  »  preliminary 
execute;  the  penal  complicity  of  the  offense,  in  furtherance  of  the  eom- 
planner,  however,  not  beginning  mon  design,  he  may  be  tried  either 
until  the  performance  of  a  guilty  in  the  place  of  such  preliminary  of- 
act,  for  which,  with  all  its  conse-  fense.  or  in  that  of  the  consuni- 
quenees,  he  is  responsible;  (2)  the  mated  crime.  Ibid.;  Wharton,  Crim. 
actual  operator  or  agent  of  the  crime  Law,  8th  ed.  §§  287,  293.  Bar,  how- 
(Physischer  Vrheber,  Thiiter),  being  ever  (§  142),  seems  to  think  that 
the  one  who  executes  the  act  in  only  the  place  where  the  participant 
whole  or  in  part.  The  planner  as  (Theilnehmer)  himself  acts  is  the 
well    as    the    operator    is    liable    to  locus  rieliciti  commissi. 
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subsequent  arrest.  ^     And  the  same  rule  obtains  in  German  and 
French  practice.^ 

1  Cases  can  easily  be  conceived  in  his   agent.     Thus,   it  has   been   held 

which   a  person,  whose   residence   is  that  the  originator  of  a  nuisance  in 

oatside  a  territory,  may  make  him-  a  stream  in  one  country,  which  af- 

self,  by  conspiring  extraterritorially  fects  such  stream  in  another  country, 

to  defeat  its  laws,  intraterritorially  is  liable  to  prosecution  in  the  latter 

responsible.    If  a  forger,  for  instance,  country;   that  the  author  of  a  libel 

should  establish  on  the  Mexican  side  uttered  by  him  in  one  country  and 

of  the  boundary  between  the  United  published  by  others  in  another  coun- 

States    and    Mexico    a    manufactory  try,  from  which  he  is  absent  at  the 

for  the  forgery  of  United  States  se-  time,  is  triable  in  the  latter  country ; 

curities,  for  us  to  hold  that  when  the  that   such  is   also  the   case  when   a 

mischief   is    done    he    would   not   be  man  in  one  country  incites  an  agent 

liable  to  arrest  on  extradition  proc-  in  another  country  to  commit  perjury ; 

ess,  and  that  he  could  even  take  up  that  he  who  on  one  side  of,  a  bound- 

with  impunity  his  residence  in  the  ary  shoots  a  person  on  the  other  side 

United  States,  would  not  merely  ex-  is  amenable  in  the  country  where  the 

pose  us  to  spoliation,  but  bring  our  blow  is  received;  that  he  who  in  one 

government  into  contempt.      Ante,  §  state  employs  an  innocent  agent  to 

1.5.  obtain   goods   by   false   pretenses   in 

To  reply  that  in  such  case  the  another  state  is  amenable  in  the  lat- 
Mexiean  government  can  be  relied  ter  state;  that  a  thief  who  sends 
upon  to  punish  is  no  answer ;  be-  goods  by  another  person,  not  an  ac- 
cause,  first,  in  countries  of  such  im-  complice  in  the  theft,  to  a  foreign 
perfect  civilization  penal  justice  is  state  for  sale,  is  indictable  in  the  lat- 
uncertain;  secondly,  because  Mexico  ter  state;  that  he  who  sells  through 
hold.=-  that  we  have  jurisdiction,  and  agents,  guilty  or  innocent,  lottery 
that  therefore  she  will  not  exert  it;  tickets  in  another  state,  is  amenable 
thirdly,  because  in  cases  where,  in  in  the  state  of  the  sale,  though  he 
such  countries,  the  local  community  was  absent  from  such  state  personal- 
gains  greatly  by  the  fraud,  and  suf-  ly;  that  he  who  gives  poison  in  one 
fers  by  it  no  loss,  the  chances  of  con-  jurisdiction  which  operates  in  an- 
viction  and  punishment  would  be  other  is  responsible  in  the  latter 
slight;  and  fourthly,  because  all  that  jurisdiction;  and  that  so  is  a  person 
the  offender  would  have  to  do  to  who  in  one  county  advises  another, 
escape  justice  in  such  a  case  wovtld  by  signals,  when  to  commit  a  high- 
be  to  walk  over  the  boundary  line  way  robbery  in  another  county.  In 
into  the  United  States,  where  on  this  England  we  have  the  same  principle 
hypothesis  he  would  go  free.  In  affirmed  by  the  highest  judicial  au- 
politieal  offenses  there  is  this  con-  thority.  Thus,  in  a  case  of  obtain- 
sideration  to  be  added — that  it  is  ing  money  by  false  pretenses  in  Eng- 
now  an  accepted  doctrine  of  inter-  land,  the  offender  being  at  the  time  in 
national  law  that  no  government  Russia,  this  absence  was  in  itself 
will  punish  a  refugee  for  treason  held  to  be  no  ground  for  acquittal; 
against  his  sovereign;  and  hence  a  and  Lord  Campbell,  sustained  by 
government,  on  the  hypothesis  here  Baron  Parke,  declared  that  "a  per- 
disputed,  would  have  no  redress  for  son  may,  by  the  employment  as  well 
offenses  directed  abroad  by  refugees  of  a  conscious  as  of  an  unconscious 
against  its  sovereignty,  even  though  agent,  render  himself  amenable  to 
the  offenders  were  its  own  subjects,  the  law  of  England  when  he  comes 
and  should,  after  the  commission  of  within  the  jurisdiction  of  our 
the  offense,  return  to  its  soil.  courts."     Baron   Parke   saying  that 

The  principle  is  now  generally  ac-  "a  person,  though  personally  abroad, 

cepted  in  the  United  States,  that  a  might  commit  a  crime  in  England, 

nonresident  principal  is  penally  lia-  and  be  afterwards  pimished  here;  as. 

We  for  criminal  acts  committed  by  for  instance,  if  he,  by  a  third  pajrty, 
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825a.  Offense  connnenced  in  one  state  or  country  and  conclud- 
ed in  another,  generally.— In  England  and  the  United  States, 
both  the  judicial  and  legislative  departments  have  generally 
acted  upon  the  principle  that,  with  the  exception  of  offenses 
(e.  g.,  treason)  directed  especially  against  the  sovereignty,  the 
jurisdiction  to  declare  and  punish  offenses  pertains  exclusive- 
ly to  the  state  or  country  in  which  the  alleged  offense  was  com- 
mitted.^ So  fundamental  is  this  principle  that  it  has  been 
held  to  be  beyond  the  power  of  a  state  legislature  to  reach  an 
offense  committed  wholly  in  another  state  by  a  person  who 
was  not  a  resident  of  the  former  state.  ^     The  important  ques- 


sent  poisoned  food  to  one  in  Eng- 
land, meaning  to  kill  him,  he  would 
be  guilty  of  murder,  if  death  ensued, 
iilthough  he  could  not  be  amenable  to 
justice  till  he  was  personally  within 
the  jurisdiction."  Reg.  v.  Garrett, 
6  Cox,  C.  C.  260,  Dears.  C.  C.  232,  2 
C.  L.  Rep.  106,  23  L.  J.  Mag.  Cas.  N. 
S.  20,  17  Jur.  1060,  2  Week.  Rep.  97. 
"It  was  a  monstrous  thing,"  Sir  R. 
Phillimore  is  reported  as  saying  at 
a  meeting  of  the  Law  Amendment 
Society,  in  1868,  "that  any  technical 
rule  of  venue  should  prevent  justice 
from  being  done  in  this  country  on 
ii  criminal  for  an  offense  which  was 
perpetrated  here,  but  the  execution 
of  which  was  concocted  in  another 
country."  Hence,  we  may  hold  that 
personal  presence  is  not  an  essential 
condition  of  indictability.  The  au- 
thorities for  these  positions  will  be 
found  in  Wharton,  Crim.  Law,  8th 
ed.  §§  278-280. 

2Dr.  Geyer,  in  Holtzendorff's  Enc. 
Leipzig,  1870;  P.  Voet,  xi.  c.  i.  note 
8;  Ortolan,  No.  951;  Jul.  Clarus, 
Sent.  V.  §  fin.  qu.  32,  note  9;  Putter, 
§  98;  Temme  Archiv.  ii.  p.  .329;  iv. 
p.  332;  Helie,  p.  499;  Bar,  §  557. 

1  Upon  this  principle  the  United 
States  Supreme  Court  has  held  in  a 
recent  case  (McLaughlin  v.  Raphael 
Tuck  Co.  191  U.  S.  267,  48  L.  ed. 
178,  24  Sup.  Ct.  Rep.  105)   that  the 


act  of  afijxing  in  a  foreign  country 
to  a  publication  a,  false  statement 
that  it  was  copyrighted  under  the 
laws  of  the  United  States  is  not 
within  the  provisions  of  U.  S.  Rev. 
Stat.  §  4963  (26  Stat,  at  L.  1109, 
chap.  565,  U.  S.  Comp.  Stat.  1901, 
p.  3412),  as  amended  by  the  act  of 
March  3,  1897,  imposing  a  penalty 
for  untruthfully  impressing  notice  ol 
United  States  copyright  in  the 
United  States.  The  court  said  that 
it  did  not  desire  to  be  considered  as 
holding  that  where  an  act  done  in 
a  foreign  country  against  a  penal 
provision  of  the  law  of  the  United 
States  is  but  the  initial  step  in  ac- 
complishing a  subsequent  violation 
in  the  United  States  of  other  penal 
provisions,  the  act  done  in  a  foreign 
country  may  not,  under  some  circum- 
stances, be  treated  as  having  been 
performed  in  the  United  States. 

estate  V.  Cutshall,  110  N.  C.  538,. 
16  L.  R.  A.  130,  15  S.  E.  261. 

This  is  also  assumed  by  cases  that 
uphold  a  particular  statute  upon  the 
ground  that  it  predicates  the  offense 
solely  of  acts  done  within  the  juris- 
diction.   See  cases  cited  infra,  note  3. 
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tion,  for  the  purpose  of  this  Avork,  is,  therefore,  in  what  ju- 
risdiction a  particular  offense  is  deemed  to  have  been  com- 
mitted. It  is  well  settled  that  an  offense  predicated  of  an 
act  or  series  of  acts  which  commence  in  one  state  or  country, 
and  culminate  and  take  effect  in  another,  is  deemed  to  have 
been  committed  in  the  latter.*  It  is  commonly  said,  in  such 
case,  that  the  latter  has  exclusive  jurisdiction  to  punish  the 
offense,  and  that  the  former  has  none.  This,  however,  is,  for 
practical  purposes,  a  rule  of  statutory  construction,  rather  than 
a  limitation  of  legislative  power,  and  practically  means  only 
that  the  offense  in  question  falls  within  the  general  description 
of  such  offenses  in  the  law  of  the  latter  state  or  country,  though 
there  are  no  express  words  in  such  law  covering  the  extraterri- 
torial feature  of  the  case;  and,  on  the  other  hand,  that  the  of- 
fense does  not  fall  within  the  general  description  in  the  law  of 
the  former  state  or  country,  in  the  absence  of  express  words 
therein  covering  such  extraterritorial  feature.  In  the  absence 
of  express  constitutional  inhibition,  it  is  doubtless  competent 
for  the  legislature  of  a  state  or  country,  by  express  words  to  that 
effect,  to  reach  offenses  predicated  of  acts  commencing  within 
its  territorial  jurisdiction,   but  culminating  outside   thereof.* 

3  Thus,  the  crime  of  a  bank  presi-  therefor  and  transmitting  them  to 
dent,  begun  outside  of  his  own  state  his  principal  in  another  state,  who 
by  illegally  drawing  checks  in  the  accepts  or  rejects  them  at  his  pleas- 
name  of  his  bank  on  another  bank  ure,  such  agent  having  no  interest 
which  paid  them  and  debited  them  in  the  liquors  or  in  the  business,  is 
to  his  bankj  is  completed  in  his  own  not  a  sale  in  the  state  where  the 
state,  so  as  to  be  within  the  juris-  orders  are  taken,  so  as  to  render  the 
diction  of  the  courts  of  that  state,  agent  subject  to  prosecution  there- 
by inducing  his  bank  to  ratify  the  for.  State  v.  Colby,  92  Iowa,  463, 
debit,  if  such  debit  was  illegal  and  61  N.  W.  187.  The  point  of  the  text 
not  binding  upon  the  bank  without  is  also  illustrated  by  eases  cited 
ratification.  Putnam  v.  United  post,  §§  825b  et  seq. 
States,  162  U.  S.  687,  40  L.  ed.  1118,  ^People  v.  Botkin,  132  Cal.  231,  84 
10  Sup.  Ct.  Rep.  923.  Am.  St.  Rep.  39,  64  Pac.  286;  State 

A  sale   of    liquors    made    by    an  v.  Hall,  114  N.  C.  909,  28  L.  R.  A. 

agent    in    one    state    taking     orders  59,  41  Am.  St.  Rep.  822,  19  S.  E.  602. 
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The  principle  which  makes  the  place  of  the  culmination  of 
the  act  or  series  of  acts  of  which  the  offense  is  predicated  the 
criterion  of  jurisdiction  presupposes  that  the  combination  of 
acts  or  parts  of  acts  occurring  in  two  or  more  jurisdictions  is  es- 
sential to  the  completion  of  the  particular  offense  charged.  A 
slight  variation  in  the  nature  of  the  charge  will,  therefore, 
often  suffice  to  take  a  case  out  of  this  general  principle ;  for  it 
is  clear  that  if  the  particular  offense  charged  is  predicated  of 
acts  that  occur  wholly  within  the  territorial  limits  of  a  state, 
the  jurisdiction  of  that  state  attaches,  even  though  those  acts 
are  a  part  of  a  series  of  acts  which  culminate  and  take  effect 
in  another  state.  ^  Before  applying  the  general  principle, 
therefore,  it  is  necessary  to  scrutinize  closely  the  particular 
■charge  made,  to  determine  precisely  the  nature  of  the  offense, 
and  ascertain  exactly  the  facts  necessary  to  constitute  it,  elim- 
inating those  acts  which,  though  usually  accompanying  or  fol- 
lowing it,  are  no  part  of  the  particular  offense  charged,  though 
they  may  be  of  a  slightly  broader  offense  covering  also  the  con- 
stituent elements  of  the  offense  charged.     When  this  is  done 

5  Thus,  the  offense  of  "taking  money  is  forwarded,  points  out  that 
away"  a  female  under  the  age  of  the  offense  Is  predicated  wholly  of 
eighteen  "for  the  purpose  of  concu-  acts  that  are  done  within  Virginia, 
binage"  is  committed  in,  and  is  sub-  It  will  be  observed  that  the  stat- 
jeet  to  the  jurisdiction  of,  the  state  ute  making  it  unlawful  to  keep  u, 
in  which  the  "taking  away"  occurs,  place  in  which  the  business  of  trans- 
even  though  the  sexual  intercourse  mitting  money  to  be  bet  on  contests 
takes  place  outside  of  the  state,  within  or  without  the  state,  the  con- 
State  V.  Johnson,  115  Mo.  480,  22  S.  stitutionality  of  which  was  upheld  in 
W.  463.  State  v.  Earhourne,  70  Conn.  484,  40 

The  court,  in  Lacey  v.  Palmer,  93  L.  R.  A.  607,  66  Am.  St.  Rep.   126, 

Ta,  159,  31  L.  R.  A.  822,  57  Am.  St.  40    Atl.    179,    predicates    the    offenso 

Rep.  795,  24  S.  E.  930,  which  holds  solely  of  acts  done  within  the  state. 

that  it  is   competent  for   the   legis-  So,   the   prohibition   of  wagers  or 

lature  to  make  it  an  offense  to  for-  pool   selling  on  contests   within  the 

ward  money  by  telegraph  to  another  state  is  not  invalid  as  an  attempt 

state  to  be  wagered  on  a  horse  race  to  prohibit  an  act  outside  the  state. 

to  take  place  in  a  third  state,   al-  State  v.  StripUng,  113  Ala.   120,  36 

though   it   is   lawful   to   make   such  L.  R.  A.  81,  21  So.  409. 
wagers   in  tie   state   to   which    the 
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it  will  frequently  be  found  that  offenses  which,  at  first,  seem  to 
involve  extraterritorial  elements  are,  in  fact,  based  wholly  up- 
on acts  occurring  entirely  within  a  single  jurisdiction,  and. 
are  therefore  exempt  from  the  general  principle.  While  cases 
of  this  kind  do  not,  strictly  speaking,  belong  to  the  subject 
of  conflict  of  laws,  it  is  necessary  to  refer  to  them  by  way 
of  distinction,  and  in  order  to  show  that  they  do  not  antagonize, 
the  general  principle. 

In  the  next  section  the  general  principle  that  an  offense  is 
deemed  to  be  committed  in  the  jurisdiction  in  which  the  acts 
or  series  of  acts  of  which  it  is  predicated,  culminate  or  take 
-effect,  is  applied  to  specific  classes  of  offenses;  and  incidental- 
ly, by  way  of  distinction,  attention  is  called  to  certain  classes 
of  offenses  which,  though  sometimes  supposed  to  involve  in- 
ternational or  interstate  elements,  are  really  committed  wholly 
within  a  single  jurisdiction,  and  therefore  do  not  fall  within 
the  operation  of  the  general  principle. 

825b.  Same;  particular  offenses. — The  principle  of  the  last  sec- 
tion has  been  frequently  applied  to  cases  of  homicide.  ThuSj 
when  a  person  standing  in  one  state  fires  a  shot  across  a  state 
boundary  line,  and  hits  and  kills  a  person  standing  in  another 
state,  the  offense  is  deemed  to  have  been  committed  in  the  latter 
state,  and  that  state  has  jurisdiction  to  punish  the  offense  of 
homicide  in  any  of  its  degrees  predicated  of  those  facts.  ^  Con- 
versely, the  state  in  which  the  shot  was  fired  has  no  jurisdiction, 
in  the  absence  of  a  local  statute  expressly  covering  the  case.^ 
But  it  is  doubtless  competent  for  the  legislature  of  that  state  to 
extend  the  jurisdiction  to  such  a  case  by  an  express  provision 

iState  V.  Ball,  114  N.  C.  909,  28        2  State  v.  Hall,  114  N.  C.  909,  28 
X.  R.  A.   59,  41   Am.   St.  Rep.   822,   L.   R.   A.   59   and  note,   41    Am.   St. 
19  S.   E.   002;    State  v.   Chapin,    17   Rep.  822,  19  S.  E.  602. 
Ark.  561,  65  Am.  Dee.  452   (obiter)  ; 
Adams  v.  People,   1   N.  Y.   173,   176 
iobiter) . 

Vol.  II.  CoNFL.  or  Laws — 103. 
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to  that  effect.'  The  mere  fact  that  the  death  occurred  in  a 
particular  state  does  not,  in  general,  confer  jurisdiction  of  the 
ofEense  upon  that  state,*  nor  withdraw  the  case  from  the  ju- 
risdiction of  the  state  in  which  the  fatal  blow  was  inflicted;^ 
hut  it  is  competent  for  the  legislature  of  the  state  in  which  the 
death  occurred,  by  an  express  provision  to  that  effect,  to  ex- 
tend its  jurisdiction  to  such  a  case.®  The  foregoing  rules  are, 
of  course,  applicable  to  homicide  committed  by  other  means, 
as,  for  instance,  by  poison  mailed  by  the  accused  in  one  state 
and  taken  by  the  deceased  in  another.^ 

estate  V.  Hall,  114  N.  C.  909,  28  poison  is  sent  has  jurisdiction  under 

L.  R.  A.  59,  41  Am.  St.  Rep.  822,  19  an  express  statute  declaring  that  all 

S.  E.  602   (obiter).  persons    who    commit    a    crime    in 

*State  V.  Carter,  27  N.  J.  L.  499 ;  whole  or  in  part  within  the  state  are 

State  V.  Kelly,  76  Me.  331,  49  Am.  liable  to  punishment  under  the  laws 

Rep.  620.  of  the  state.     In  People  v.  Botkin, 

^Green  v.  State,  66  Ala.  40,  41  Am.  132  Cal.  231,  84  Am.  St.  Rep.  39,  64 

Rep.  744;   United  States  v.  OmteoM,  Pac.  286,  and  Jackson  v.  Com.  lOO 

1    Mackey,   498,    47   Am.   Rep.    247;  Ky.  239,  66  Am.  St.  Rep.  330,  38  S. 

State  V.  Bowen,  16  Kan.  475;  State  W.  422,  Rehearing  denied  in  100  Ky. 

V.  McCoy,  8  Rob.   (La.)   545,  41  Am.  268,  38  S.  W.  1091,  the  principle  that 

Dec.  301 ;  Stout  v.  State,  76  Md.  317,  a  crime  is  punishable  in  the  juris- 

25   Atl.   299;     State   v.    Gessert,   21  diction  in  which   it  has  effect  was 

Minn.   369;    State  v.    Garrison,    147  applied  so  as  to  hold  that  Kentucky 

Mo.  548,  49   S.  W.   508;   Hunter  v.  had   jurisdiction    of    the   offense   of 

State,  40  N.  J.  L.  495.  murder,  where  the  accused,  after  ad- 

6Com.   V.    Macloon,    101    Mass.    1,  ministering  poison  to  his  victim  in 

100  Am.  Dec.  89;  Tyler  v.  People,  8  Ohio,  and  supposing  that  death  had 

Mich.   320;   Jlai  parte   MoNeeley,   36  ensued   in   that   state,    brought   the 

W.  Va.  84,  15  L.  R.  A.  226,  32  Am.  body  to  Kentucky  and  there  decapi- 

St.  Rep.  831,  14  S.  E.  436;  State  v.  tated    it   in     order    to     conceal   the 

Caldwell,  115  N.  C.  794,  20  S.  E.  523.  crime,  the  latter  act  being,  in  fact, 

But  see  contra,  State  v.  Garter,  27  the  cause  of  death.     And  in  Hatfield 

N.    J.   L.    499.     The   converse,   viis.,  v.   Com.   11   Ky.  L.  Rep.  468,  12  S. 

that   a   statute   of  the   state   where  W.  309,  the  principle  was  applied  so 

deceased  was  shot  may  authorize  a  as  to  hold  that  accused  was  properly 

prosecution    for    the    homicide     al-  convicted  as  a  principal  of  murdei 

though  the  death  occurred  in  another  in  Kentucky,   it  appearing  that  he 

state  is,  of  course,  also  true.     Green  was  the  leader  of  a  band  which  took 

V.   State,   66  Ala.   47,   41   Am.  Rep.  the  deceased  from  Virginia  to  Ken- 

744.  tucky  and   there  shot  him,   the  de- 

'  But   the   state   from   which   the  fendant     meanwhile     remaining     on 
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And  it  has  even  been  held  that  the  offense  of  shooting  at  an- 
other is  conunitted  in  the  state  in  which  the  latter  was  at  the 
time,  and  iiot  in  the  state  where  the  accused  was  when  he  fired 
the  shot,  although  the  ball  missed  its  mark  and  struck  the 
water  in  the  former  state.* 

Again,  under  the  operation  of  this  general  principle,  when 
a  libel  is  written  in  one  state  or  country  and  published  in  an- 
other, the  jurisdiction  pertains  to  the  latter.® 

So,  the  offense  of  creating  or  maintaining  a  nuisance  is  pun- 
ishable in  the  state  where  the  ill  effects  of  the  act  complained 
of  are  experienced,  rather  than  in  the  state  where  the  act  itself 
is  done.^" 

It  is  a  well-etablished  rule  at  common  law  that  an  indict- 
ment for  bigamy  must  be  found,  not  within  the  jurisdiction 
where  the  first  marriage  takes  place,  but  within  the  jurisdic- 
tion where  the  second  marriage  takes  place.  ^^  A  distinction 
is  to  be  observed  in  this  connection,  however,  between  the  of- 
fense of  bigamy  and  the  offense  of  bigamous  cohabitation,  the 
latter  offense  being  punishable  in  the  state  where  the  cohab- 

guard  on  the  Virginia  side  of  the  holds  that  an  indictment  would  not 
line,  200  or  300  yards  from  the  scene  lie  in  New  York  for  a  nuisance  in 
of  the  shooting,  and  subsequently  obstructing  the  Hudson  river  by 
having  administered  an  oath  to  the  placing  obstacles  below  the  low- 
other  members  of  the  band  not  to  water  line,  the  exclusive  jurisdiction 
reveal  what  had  taJsen  place.  over  the  Hudson  being,  by  compact 

^Simpson  v.  State,  92  Ga.  41,  22  between  New  Jersey  and  New  York, 

L.  E.  A.  248,  44   Am.   St.  Rep.  75,  vested  in  the  latter  state.     In  this 

17  S.  E.  984.  case,    however,    the    nuisance    com- 

9(7om.  V.  Blanding,  3  Pick.  304,  15  plained    of   was    the    obstruction    of 

Am.  Dec.   214;    Com.  v.   White,  123  navigation. 
Mass.  430,  25  Am.  Rep.  116  (oUter) .        iiCom.  v.  Ferrell,  3  Ky.  L.  Rep. 

lOState   V.   Lord,    16   N.   H.    357;  693;  Johnson  v.  Com.  86  Ky.  122,  9 

SUllman  v.  White  Rock  Mfg.  Co.  3  Am.  St.  Rep.  269,  5  S.  W.  365;  Peo- 

Woodb.    &   M.   538,   Fed.     Cas.     No.  pie  v.   Mosher,   2  Park.  Crim.   Rep. 

13,446.  195;  State  v.  Barnett,  83  N.  C.  615; 

State  V.  Baicock,  30  N.  J.  L.  29,  Williams  v.  /State,  44  Ala.  24. 
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itation  takes  place,  though  the  bigamous  marriage  was  con- 
tracted beyond  its  borders.  ^^ 

The  principle  is  inapplicable  to  the  offense  of  attempting  to 
obtain  money  by  false  pretenses,  or  of  making  false  pretenses 
for  the  purpose  of  obtaining  money,  and  the  jurisdiction  of 
such  offense  is  therefore  in  the  state  where  the  false  pretenses 
are  made,  although  the  property  sought  to  be  or  actually  ob- 
tained thereby  was  in  another  state ;^*  but  the  principle  ap- 
plies to  the  offense  of  obtaining  property  by  false  pretenses, 
and  the  jurisdiction  to  punish  that  offense  is  therefore  in  the 
state  where  the  property  is  obtained,  and  not  where  the  false 
pretenses  are  made.  ^  *  Again,  the  general  principle  applies 
to  the  offense  of  uttering  forged  paper,  where  the  false  signa- 
ture or  other  writing  is  miade  in  one  state,  and  the  paper  it. 
used  in  another;  and  in  that  case  the  latter  state  has  juris- 
diction;^® but  the  former  state  has  jurisdiction  of  the  offense 
of  forgery  itself.  ^  ^     In  Texas,  however,  the  forgery  in  another 

Instate  V.  Gutshall,  110  N.  C.  538,  C.  57,  28  L.  R.  A.  294,  44  Am.  St. 

16  L.  R.  A.  130,  15  S.  E.  261;  Com.  Rep.  433,  20  S.  E.  375,  however,  in- 

V.  Bradley,  2  Cush.  553.  timate  that  the  state  in  which  the 

But   subseqvient  cohabitation   does  false  pretenses  are  made  will   havb 

not  enter  into  or  render  bigamy  a  concurrent     jurisdiction     with     the 

continuing  offense.  Scoggins  v.  State,  state    in   which    the   goods    are   ob- 

32  Ark.  205.  tained,   although   the   charge   is  not 

And    it   is    not    competent    for    a  obtaining  goods  by  false  pretenses, 

state  to  reach  the  offense  of  bigamy  ''-^Lindsey    v.    State,    38    Ohio    St. 

committed  in   another   state.     State  507. 

\.Cutshall,  110  N.  C.  538,  16  L.  R.  The  fact  that  the  agent  of  a  rail- 

A.  130,  15  S.  B.  261.  road  company    who    paid    a,    forged 
^^State  V.  Terry,  109  Mo.  601,  19  time    check    upon    the    company   in 

S.  W.  206.  Missouri   was   given   credit   therefor 

14  Stewart  v.  Jessup,  51  Ind.  413,  at  the  treasury  of  the  company  in 

19  Am.  Rep.  739;  Com.  v.  VanTuyl,  Kansas  does  not  give  Kansas  juris- 

1   Met.    (Ky.)    1,   71   Am.  Dee.  455;  diction  of  the  offense  of  forging  and 

State  V.  Shaeffer,  89  Mo.  271,   1   S.  uttering  the  check.     Ex  parte  Carr, 

W.  293;   Queen  v.  Ellis   [1899]   1  Q.  28  Kan.   1. 

B.  230,  68  L.  J.  Q.  B.  N.  S.  103,  79  16  lAndsey  v.  State,  38  Ohio  St. 
L.  T.  N.  S.  532,  47  Week.  Rep.  188,  507.  This  rule  has  been  applied  in 
62  J.  P.  838,  and  Re  Sultan,  115  N.  determining   the   venue   of   such   of- 
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state  or  country  of  titles  to  land  in  Texas  is,  by  an  express 
statute,  made  an  offense  against  the  laws  of  Texas,  and  pun- 
ishable therein;  and  the  constitutionality  of  this  statute  has 
been  upheld.^'' 

The  conflict  of  jurisdiction  respecting  the  offense  of  larceny 
and  embezzlement  generally  centers  around  the  question  as 
to  the  continuing  nature  of  the  offense,  and  in  this  aspect  is 
discussed  in  another  section.  Occasionally,  however,  even  the 
original  offense  of  larceny  or  embezzlement  presents  extrater- 
ritorial features.  Thus,  the  offense  of  embezzlement  is  com- 
pleted in  the  jurisdiction  in  which  the  accused,  having  the 
property  or  funds  in  his  possession,  conceives  the  intent  to 
convert  them  to  his  own  use,  and  not  necessarily  in  the  juris- 
diction in  which  they  were  received.^*  Upon  the  other  hand, 
the  place  where  the  accused  disposed  of  the  funds  or  other 
property  is  not  necessarily  the  place  where  the  offense  is  com- 
pleted. *  *  There  is  a  peculiarity  about  the  offense  of  receiving 
stolen  goods,  which  somewhat  modifies  the  application  of  the 

fense  as  between  several  counties  of  lently   converted  them  before   deliv- 

tlie  same  state.    State  v.  Hudson,  13  ery,   was   subject   to   prosecution   in 

Mont.  112,  19  L.  R.  A.  775,  32  Pae.  Maine,  whether  the  act  of  conversion 

413;  Com.  v.  Parmenter,  5  Pick.  279.  took  place  within  that  state  or  not, 

i'! Hanks   v.    State,    13   Tex.   App.  under  a  local  statute  making  it  an 

289.  offense    for    a    bailee     for    hire    to 

isPeopZe  v.  Murphy,  51  Cal.  376.  fraudulently    convert    goods    to    his 

Where   an   agent   of   a   California  own   use   before   the   same   shall   be 

company     embezzled     its    money    by  delivered  at  the  place  or  to  the  per- 

drawing  a  check  in  another  state  in  son  where  or  to  whom  they  were  to 

favor  of  his  broker  who  obtained  the  be  delivered. 

money  in  California  and  converted  it  So,   an  agent  residing  out  of  the 

to  his  principal's  use,  the  courts  of  state,  who  draws  telegraphic  checks 

California   have   jurisdiction   of   the  upon   his   principal   residing  within 

oifense.     Ex   parte   Hedley,   31    Cal.  the  state  and  converts  the  money  to 

108.  his  own  use  with  intent  to  embezzle 

But  it  was  held  in  State  v.  Has-  the  same,  is  guilty  of  embezzlement 

hell,  33  Me.  127,  that  a,  bailee  who  within  the  state.     Ea  parte  Hedley, 

received  goods  in  Maine  to  be  deliv-  31  Cal.  108. 

ered   in   another   state,   and   fraudu-  liCampbell  v.  State,  35  Ohio   St. 
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general  principle  to  it.  If  the  property  is  originally  stolen 
in  one  state,  and  is  received  in  another,  it  is  clear  that  the  of- 
fense of  receiving  it  is  not  committed,  and  is  therefore  not 
punishable,  in  the  state  in  which  the  theft  occurs;^**  but  the 
converse  is  not  true,  because  it  is  generally  essential  to  this  of- 
fense, under  the  law  of  a  particular  state,  that  the  property 
in  question  shall  have  been  stolen  in  that  state.  ^^  Assuming, 
therefore,  that  the  original  larceny  took  place  outside  the  state, 
the  question  whether  receiving  the  goods  within  the  state  is 
punishable  therein  depends  upon  the  question  whether,  by  the 
law  of  the  latter  state,  bringing  the  goods  within  the  state 
constitutes  a  new  larceny,- — a  question  discussed  in  another 
section. 

825c.  When  agency  of  mails  or  carrier  employed. — When  the 
mails  are  employed  in  the  commission  of  an  offense  they  are 
usually  regarded  as  the  agency  of  the  accused.  Thus,  if  a 
forged  paper  is  sent  by  mail,  the  offense  of  uttering  and  pub- 
lishing the  same  is  conmiitted  in  the  state  where  the  paper  is 
received,  and  not  in  the  state  where  it  is  mailed.*  Upon  the 
same  principle,  it  would  seem  that,  when  a  libel  in  a  sealed  let- 
ter is  mailed  in  one  state,  directed  to  a  person  in  another, 
the  offense  should  be  regarded  as  committed  in  the  state  in 
which  the  libel  is  received,  since,  until  it  is  received,  there  is 
no  publication  thereof;^  and  that,  when  false  pretenses  are 
made  in  a  letter,  they  should  be  deemed  to  have  been  made 

70;  State  v.  Bailey,  50  Ohio  St.  636,  the   same   principle  to  the  question 

36  N.  B.  233.  of  venue  as  between  two  counties  of 

^ostate  V.  "Wyokoff,  31  N.  J.  L.  65.  the  same  state.    See  note  to  this  case 

21  2    Bishop,    New    Crim.    Law,    §  in  19  L.  R.  A.  775. 

1142a.      But   see   contra,    Curran   v.        ^King  v.  Johnson,  7  Bast,  65.   But 

State  (Wyo.)  76  Pac.  577.  see  contra,  King  v.  Burdett,  4  Bam. 

iLindsey    v.    State,    38    Ohio    St.  &   Aid.    175,   22   Revised  Rep.   539; 

507;  Oom.  v.  Pettes,  114  Mass.  307;  Mills  v.  State,  18  Neb.  575,  26  N.  W, 

and  State  v.  Budson,  13  Mont.  112,  354;  Com.  y.  Dorrance,  14  Phila.  671. 

19  L.  R.  A.  775,  32  Pae.  413,  apply 
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in  the  state  where  the  letter  was  received,  and  not  where  it  was 
mailed.  * 

The  principle,  however,  does  not  apply  when  the  offense  con- 
sists of,  or  is  completed  by,  the  very  act  of  mailing  a  letter 
or  other  article.  Thus,  the  offense  of  depositing  lottery  mat- 
ter in  the  mails  is  committed  in  the  state  where  the  matter  is 
mailed;*  but  the  offense  of  knowingly  causing  such  matter  to 
be  delivered  by  mail  is  committed  in  the  state  where  the  mat- 
ter is  delivered  through  the  mail.® 

The  principle  that  a  delivery  of  goods  to  a  carrier  con- 
signed to  a  purchaser  is,  in  legal  effect,  a  delivery  to  the  pur- 
chaser himself  in  the  absence  of  circumstances  indicating  a 
•contrary  intention  has  been  applied  to  the  offense  of  obtaining 
property  by  false  pretenses,  with  the  result  that  the  offense  waa 
held  to  have  been  committed  in  the  jurisdiction  where  the 
goods  were  delivered  to  the  carrier,  rather  than  in  the  jurisdic- 
tion where  they  were  received  by  the  accused  from  the  car- 
rier.* 

s  In   Queen,  v.   Holmes,  L.   R.    12  accused,    the    question    whether    the 

Q.  B.  Div.   23,   53  L.  J.   Mag.  Caa.  money   was    obtained   in    France    or 

N.   S.   37,   49   L.    T.    N.    S.    540,   32  England  would  depend  upon  whether 

Week.  Rep.  392,  15  Cox,  C.  C.  34.'i,  the  procuring  or  the  cashing  of  the 

however,    where    accused    mailed    a  draft  was,  in  a  legal  sense,  the  act 

letter  in  England  containing  a  false  by  which  the  money  was   obtained, 

pretense,  by  means  of  which  he  in-  ^United  States  v.  Horner,  44  Fed. 

<luced   the   addressee   in    France    to  677;    United   States    v.    Oonrad,    59 

transmit  to  him  in  England  a  draft  Fed.  458. 

which  he  there  cashed, — it  was  held  siJ)id. 

that  both  ingredients  of  the  offense  So,  the  offense  of  advising  and  pro- 

(i.  e.,  the  false  pretense  and  obtain-  curing  a  woman  to  take  a  drug  with 

ing  the  money)    took  place  in  Eng-  an   intent   to   cause   an   abortion   is 

land.  deemed  to  have  been   committed   in 

It  is,  at  least,  questionable  upon  the  state  in  which  the  drug  is  re- 
authority,  however,  whether  the  mail  ceived  through  the  mails,  and  not 
ought  not  to  have  been  regarded  as  in  the  state  in  which  it  is  mailed, 
the  agent  of  accused,  in  which  case  State  v.  Morrow,  40  S.  C.  221,  18 
the  false  pretense  would  be  made  in  S.  E.  853. 

France  where  the  letter  was  received.  ^  State    v.    Idohliter,    95    Mo.    408, 

Regarding  the  mail  as  the  agent  of  8  S.  W.  720;  Norris  v.  State,  25  Ohio 
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826.  So,  as  to  continuing  offenses. — In  England,  by  statute, 
"wherever  a  felony  or  misdemeanor  is  begun  in  one  county  and 
completed  in  another,  the  venue  may  be  laid  in  either  county ; 
and  offenses  committed  when  travelling  may  be  laid  in  any 
county  through  which  the  passenger,  carriage,  or  vessel  passes. 
Embezzlement  or  larceny  can,  therefore,  in  England  be  tried 
in  any  county  into  which  the  spoils  of  the  offense  are  brought^ 
In  the  United  States  similar  legislation  has  been  adopted. 
And  although  by  the  English  common  law,  as  adopted  in  the 
United  States,  when  goods  are  stolen  in  one  country,  and' 
brought  by  the  thief  into  another  country,  the  latter  country 
has  no  jurisdiction ;  yet  it  has  been  ruled  to  be  within  the  con- 
stitutional province  of  each  state  to  pass  statutes  giving  the- 
country  of  arrest,  to  which  the  goods  are  brought,  jurisdiction. 
In  most  of  our  states  statutes  to  this  effect  have  been  passed.  ■" 

These  statutes  have  sometimes  been  attacked  as  unconstitu- 
tional, but  have  generally  been  upheld,  upon  the  theory  that 
they  do  not  undertake  to  punish  the  original  offense  committed 
out  of  the  jurisdiction,  but  a  new  offense  completed  within  the 
jurisdiction   by   the   bringing   of   the   property   therein.^      At 

St.  217,  18  Am.  Rep.  291;  and  Com.  129;  McEenzie  v.  State,  32  Tex. 
V.  Karpowski,  167  Pa.  225,  31  Atl.  Grim.  Rep.  568,  40  Am.  St.  Re]). 
572,  applied  this  principle  to  the  795,  25  S.  W.  426. 
question  of  venue  as  between  differ-  The  constitutionality  of  the  ilichi- 
ent  districts  in  the  same  state;  and  gan  statute,  providing  that  "every 
the  principle  doubtless  applies  to  the  person  who  shall  feloniously  steal 
question  of  jurisdiction  as  between  the  property  of  another  in  any  other 
different  states  or  countries.  state  or  country,  and  shall  bring  the- 
So,  the  offense  of  receiving  stolen  same  into  this  state,  may  be  con- 
goods  is  committed  in  the  county  in  victed  and  punished  in  the  same  man- 
which  they  were  delivered  by  the  ner  as  if  such  larceny  had  been  com- 
thief  to  a  common  carrier  consigned  mitted  in  this  state,  and  in  every  such 
to  accused  in  another  county.  State  case  such  larceny  may  be  charged  to 
V.  Babib,  18  R.  I.  558,  30  Atl.  462.  have  been  committed  in  any  town  or 

city    into    or    through    which    such 

^n^n'^^"'  ^"™"  ^^'"'  ^^^  ^^'  ^^    ^^"^^^     property     shall     have     been 

brought," — was   questioned    in    Mor- 

^McFarland  v.  State,  i  Kan.  68;    issey  v.  State,  11  Mich.  327.     Camp- 

Hemmaker  v.  State,  12  Mo.  453,  51    bell,   J.,   said  that  the   cases  which 

Am.   Dec.    172;    State   v.   Butler,  67    sustain  such  statutes  treat  them  as 

Mo.  59;  People  v.  Burke,  11  Wend,   punishing,  not  the  larceny,  but  the- 


1 
928,  930. 
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common  law  and  in  the  absence  of  an  express  statute  to  the 
contrary  a  person  who  deserts  wife  or  children  in  one  state  is 
not  subject  to  prosecution  for  abandonment  in  another  state- 
to  which  the  wife  or  children  subsequently  remove.* 

826a.  Same. —  With  a  few  exceptions  the  decisions  in  the 
United  States  concede  that,  in  the  absence  of  a  local  statute 
to  that  effect,  a  person  who  steals  property  in  a  foreign  coun- 
try, and  brings  it  into  one  of  the  states,  is  not  subject  to  pros- 
ecution for  larceny  in  such  state  ;^  but  many,  perhaps  a  ma- 
jority, of  the  cases  hold  that  when  a  person  steals  property  in^ 
one  state  and  takes  it  into  another,  he  is  guilty  of  larceny  in 
the  latter,  even  in  the  absence  of  an  express  statute  of  the  lat- 

bringing    of   the   property    into   the        ijemmerson  v.  State,  80  Ga.  111,. 

state,  but  that  such  construction  was  5  S.  E.  131;  State  v.  Shuey,  101  Mo. 

not  warranted  by  the  Michigan  stat-  App.  438^  74  S.  W.  369. 
ute,  since  it  punishes  the  larceny  and        i  Thus,  Com.  v.  UpricJiard,  3  Gray, 

nothing  else.     The  Michigan  statute,  434,  63  Am.  Dec.  762,  and  Stanley  v. 

however,    was    upheld    in   People   v.  State,  24  Ohio  St.  166,  15  Am.  Rep. 

Williams,  24  Mich.  156,  9  Am.  Rep.  604,    while    conceding,    as    a   matter 

119,   at   least  as   applied  to   a   case  of  authority,  at  least,  the  rule  that 

where  the  original  larceny  was  com-  the  bringing  into  the  state,  by  the- 

mitted  in  another  state.  thief,  of  goods  stolen  in  another  state 

Territory  v.  Hefley,  4  Ariz.  74,  33  constitutes  larceny  within  the  former 

Pac.  618,  while  conceding  that  such  state,  hold  that  the  rule  is  otherwise- 

a  statute  was  not  obnoxious  to  con-  v/hen  the  original  larceny  took  place 

atitutional  objections  on  the  ground  in  a  foreign  country.     See  also  cases- 

that   it   attempted   to    confer    juris-  cited  infra,  note  2,  under  the  caption 

diction  of  an  ofifense  committed  be-  contra. 

yond  the  territorial  limits  held  that       State  v.  Bartlett,  11  Vt.  650;  State 

it  was  unconstitutional  because  it  in-  v,  Morrill,  68  Vt.  60,  54  Am.  St.  Rep.- 

volved  a  violation  of  the  6th  Amend-  870,  33  Atl.  1070;   and  State  v.  Vn- 

ment  of  the  Federal  Constitution,  de-  derwood,   49   Me.    181,   77   Am.   Dec 

daring  that  accused  shall  have  com-  254,  however,  repudiate  the  distinc- 

pulsory    process    for    obtaining   wit-  tion  between  an  original  larceny  in 

nesses  in  his  favor.     The  decision  is  another    state    and    one    in    another 

upon  the  ground  that  the  presump-  country,  and  hold  that,  even  in  the 

tion  is  that  the  witnesses  to  disprove  latter   case,   the   thief   may   be   con- 

the  original  larceny  are  not  within  victed   of  larceny  in  the  state  into- 

the   jurisdiction   of   the   court,    and  which  he  brings  the  property, 
therefore  not  amenable  to  its  process. 
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ter  to  that  effect^  The  weight  of  authority  appears  to  hold 
that,  under  a  local  statute  expressly  providing  that  one  who 
shall  feloniously  steal  property  in  another  state  or  territory 
and  bring  it  into  the  state  enacting  the  statute  shall  be  pun- 
ished there  as  if  the  larceny  had  been  committed  there,  the 
question  what  constitutes  felonious  stealing  in  the  other  state 
or  country  is  to  be  determined,  not  by  the  law  of  that  state  or 
country,  but  by  the  law  of  the  state  enacting  the  statute.* 

estate  V.  Bennett,  14  Iowa,  479;  to  steal  them  is  not  sufficient.  This 
Com.  V.  Cullms,  1  Mass.  116;  Com.  also  seems  to  be  assumed  in  State  v. 
V.  White,  123  Mass.  430,  25  Am.  Rep.  Bauton,  26  Nev.  34,  62  Pac.  595. 
116;  Com.  v.  Holder,  9  Gray,  7;  Stin-  Com.  v.  Parker,  165  Mass.  526,  43 
■son  V.  People,  43  111.  397;  Watson  v.  N.  E.  499,  holds  that  one  who  em- 
State,  36  Miss.  593;  State  v.  Ellis,  bezzles  property  in  another  state  and 
3  Conn.  185,  8  Am.  Dee.  175;  State  brings  the  same  into  Massachusetts 
V.  Cummings,  33  Conn.  260,  89  Am.  may  be  prosecuted  in  the  latter  state 
Dec.  208;  States.  Hill,  19  S.  C.  435;  for  embezzlement,  in  view  of  the 
Worthmgton  v.  State,  58  Md.  403,  42  Massachusetts  statute  declaring  that 
Am.  Rep.  333;  Ha/imlton  v.  State,  11  one  who  embezzles  shall  be  deemed 
Ohio,  435;  State  v.  Johnson,  2  Or.  guilty  of  larceny. 
115.  See  also  cases  cited  in  last  ^Murray  v.  State,  18  Ala.  731; 
note.  Spencer  v.  State,  20  Ala.  29;  People 

But  see  contra,  Lee  v.  State,  64  v,  Staples,  91  Cal.  23,  27  Pac.  523; 
Oa.  203,  37  Am.  Rep.  67;  Beal  v.  Hemmaker  v.  State,  12  Mo.  454,  51 
State,  15  Ind.  378;  State  v.  he  Am.  Dec.  172;  State  v.  Kief,  12 
Blanch,  31  N.  J.  L.  82;  State  v.  Mont.  92,  15  L.  R.  A.  722,  and  note. 
Brown,  2  N.  C.  (1  Hayw.)  100,  1  29  Pac.  654;  Barclay  v.  United 
Am.  Dec.  548;  State  v.  Buchanan,  UO  States,  11  Okla.  503,  69  Pac.  798. 
N.  C.  660,  41  S.  B.  107;  People  v.  Territory  v.  Hefley,  4  Ariz.  74,  33 
Loughridge,  1  Neb.  11,  93  Am.  Dec.  Pac.  618,  however,  seems  to  have  as- 
325;  People  v.  Gardner,  2  Johns,  sumed  that  this  question,  under  such 
477 ;  Simpson  v.  State,  4  Humph,  a  statute,  must  be  determined  by  the 
456;  Strouther  v.  Com.  92  Va.  789,  law  of  the  place  where  the  acts  of 
53  Am.  St.  Rep.  852,  22  S.  B.  852.       which  original  larceny  is  predicated 

State  V.  Newman,  9  Nev.  48,  16  took  place ;  and  held  that  such  a  stat- 
Am.  Rep.  3,  holds  that  it  is  essen-  ute,  as  applied  to  a  ease  where  the 
tial,  in  order  to  make  the  accused  original  larceny  was  charged  to  have 
guilty  of  larceny  in  the  state  into  been  committed  in  Mexico,  was  in 
which  the  property  is  brought,  that  violation  of  the  6th  Amendment  of 
there  shall  be  a  removal  or  asporta-  the  Federal  Constitution,  declaring 
tion  of  the  property  in  the  latter  that,  in  criminal  prosecutions,  the 
state,  and  that  mere  possession  of  accused  is  entitled  "to  be  informed 
the  goods  in  that  state  with  intent   of  the  nature  and  cause  of  the  ac- 
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This  view,  however,  seems  questionable  upon  principle.  If  it 
is  to  be  maintained,  it  follows  that  one  may  be  convicted  of 
larceny  under  such  a  statute,  if  the  original  taking  would 
have  constituted  larceny  by  the  law  of  the  state  in  which  the 
statute  is  enacted,  and  in  which  the  prosecution  is  pending, 
though  it  did  not  constitute  larceny  by  the  law  of  the  jurisdic- 
tion in  which  it  occurred.  Conversely,  he  would  not  be  liable 
to  prosecution  if  the  original  taking  would  not  have  consti- 
tuted larceny  by  the  law  of  the  former  state,  although  it  did 
constitute  larceny  by  the  law  of  the  latter  jurisdiotion.  In 
some  jurisdictions  the  statute,  by  its  express  terms,  makes  the 
local  law  the  test  of  the  original  offense.*  ' 

IV.  Defenses. 

a.  Foreign  judgments. 

827.  Foreign  judgments  a  bar. — When  two  courts  have  con- 

cusation;"  since  the  court  could  not  a  horse  which  he  stole  in  the  Chero- 
asaume  that  there  is  any  such  of-  kee  Nation,  and  brought  into  Texas, 
fenae  as  "larceny"  or  "stealing"  un-  it  appearing  that  the  law  of  the  ter- 
der  the  laws  of  Mexico,  or,  if  it  could  ritory  defining  theft  does  not  except 
presume  that  there  is  some  cognate  white  persons  from  its  operation, 
■offense,  it  could  not  take  notice  of  See  further  upon  this  subject  note  to 
its  definitive  characteristics.  15  L.  R.  A.  722. 

So,  under  a  similar  statute  in  *  Under  such  a  statute  it  is  held, 
Texas,  it  has  been  held  that  it  must  in  Queen  v.  Jewell,  6  Manitoba  L. 
not  only  be  shown  that  the  act  would  Rep.  460,  that,  when  the  Crown 
have  been  larceny  in  Texas,  but  also  proved  that  the  prisoner  had  taken 
in  the  country  from  which  the  prop-  and  had  in  his  possession  in  Canada 
erty  was  brought.  Ca/rmisales  v.  property  which  he  had,  in  any  other 
State,  11  Tex.  App.  474;  Fernandess  country,  taken  xmder  such  cireum- 
V.  State,  25  Tex.  App.  538,  8  S.  W.  stances  that,  had  he  taken  it  in  like 
667.  But  it  was  held  in  Clarh  v.  manner  in  Canada,  it  would,  by  the 
State,  27  Tex.  App.  405,  11  S.  W.  375,  laws  of  Canada,  have  been  felony, 
and  Green  v.  State  (Tex.  Grim,  the  offense  was  proved;  and  that  an 
App.)  34  S.  W.  283,  that  the  fact  allegation  in  the  indictment  that  the 
that,  under  an  act  of  Congress,  a  defendant  "feloniously  had  taken  and  , 
white  man  is  not  amenable  to  the  carried  away"  the  goods  did  not  im- 
law  of  the  Indian  territory  for  theft,  pose  any  additional  burden  of  proof 
would  not  prevent  the  prosecution  of  upon  the  Crown, 
fluch  a  person  in  Texas  for  theft  of 
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current  criminal  jurisdietion,  the  court  that  first  assumes  this, 
jurisdiction  over  a  particular  person  acquires  exclusive  con- 
trol, so  that  its  judgment,  if  regularly  rendered,  is  a  bar  to 
subsequent  action  of  all  other  tribunals.^  Ne  his  in  idem 
is  the  Eoman  maxim  in  this  relation,  having  much  the  same 
meaning  as  the  English  doctrine  that  no  man  shall  be  placed 
twice  in  jeopardy  for  the  same  offense ;  and  though  this  maxim 
is  based  on  the  Roman  theory  of  the  union  of  all  nations  under 
one  imperial  head,  yet  it  must  be  allowed  now  to  prevail  in  all 
cases  where  concurrent  courts  deal  with  the  same  subject-mat- 
ter under  the  same  common  law.  Difficulties,  however,  spring 
up,  when  the  question  arises  as  to  the  effect  of  the  conviction 
or  acquittal  of  a  defendant  in  a  foreign  court,  under  a  distinct 
jurisprudence.^ 

828.  But  this,  dependent  on  jurisdiction. — Had  the  foreign 
court  jurisdiction  over  the  offense  in  question  ?  If  it  had  not, 
the  law  undoubtedly  is  that  its  action  is  a  nullity.-^  But  who 
is  to  judge  of  the  question  of  jurisdiction  ?  Suppose  a  German 
court,  in  exercise  of  the  cosmopolitan  surveillance  which  is  es- 
tablished in  some  parts  of  Germany,  should  try  an  American 
in  Germany  for  an  assault  committed  on  another  American  in 
New  York.  Would  the  judgment  of  the  German  court  in  this 
respect  be  final?  Certainly,  by  the  tests  of  the  English  com- 
mon law,  it  would  not.  Neither  in  England  nor  in  the  United 
States  could  the  assumption  of  German  courts  to  exercise  ex- 
traterritorital  jurisdiction  of  this  kind  be  tolerated.  And  yet 
this  is  a  different  question  from  that  which  would  arise  if  an 
American  citizen  should  be  bona  fide  arrested  and  punished 
by  a  German  court,  exercising  a  jurisdiction  for  which  it  has 
at  least  a  respectable  show  of  international  authority.  Could 
such  an  offender  be  a  second  time  punished  for  this  offense? 

iWharton,  *Jrim.  PI.  &  Pr.  8th  ed.  assault   charged   to  have   been  eom- 

§§  441j  442.  mitted  in  Illinois,  though  the  prose- 

When  an  offense  has  several  tern-  ^^^^^^  .^  ^^^^  ^^^^^  ^^^^  evidently 

tonal     aspects,     successive     govern-  ,        ,  ,,  ,  ,. 

ments  may  prosecute.     Ibid.  •'^sed  on  the  same  transaction.     So, 

2A8  to  civil  procedure,  see  ante,  §  the   acquittal   of  one  of  several   co- 

646.  conspirators  in  New  Jersey  does  not 

1  Wharton,  Crim.  PI.  &  Pr.  8th  ed.  .  ■  a-  ^        j.   •     -mt      i     j   ^ 

§    438,    where    the    authorities    are  ^^"^  ^'^  mdictment  in  Maryland  for 

gjygij_  conspiracy    against    that    state,    al- 
though  the   prosecution  relies   upon 

Thus,    Phillips   v.   People,    55   111.  transactions   in   New  Jersey  as   the- 

429,  held  that  a  conviction  in  Iowa  consummation     of     the     conspiracy 

was  not  bar  to  an  indictment  for  an  formed  in  Maryland. 
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It  would  seem  not,  as  a  legitimate  result  of  the  maxim,  Ne  bis 
in  idem.  So  far  as  concerns  penal  international  law,  this 
maxim,  as  to  offenses  of  which  the  prosecuting  state  has  inter- 
national jurisdiction,  may  be  viewed  as  at  least  establishing 
the  position  that  if  a  person  is  tried  by  a  government  to  which 
he  is  corporeally  subject,  he  cannot,  after  punishment  by  that 
goveisunent  for  a  particular  offense,  be  punished  for  this  of- 
fense elsewhere.  This,  indeed,  seems  to  be  a  necessary  corol- 
lary of  the  doctrine  accepted  even  by  the  English  common  law, 
that  every  person  is  subject  to  the  penal  laws  of  the  state  in 
which  he  is  resident,  even  though  he  owes  allegiance  to  another 
country.  But  it  is  necessary,  to  make  such  punishment  a  sat- 
isfaction and  a  bar  to  a  future  trial,  that  it  should  be  complete, 
and  should  have  been  executed  to  its  full  extent.  Punishment 
but  partially  submitted  to  is  only  a  defense  pro  tanto.^  It  is 
certain,  also,  that  in  offenses  against  the  state's  own  sovereign- 
ty the  judgment  of  a  foreign  court  would  be  no  bar  to  a  prose- 
cution. ^ 

With  acquittals,  however,  another  course  of  reasoning  ob- 
tains. It  is  true  that  an  acquittal  in  the  forum  delicti  com- 
missi is  viewed,  when  the  proceedings  are  regular  and  the  issue 
of  fact  made,  as  conclusive  on  the  question  of  the  local  crimi- 
nality of  the  offense  charged,*  though  it  would  not  prevent  a 
foreign  sovereign  from  prosecuting  for  offenses  against  him- 
self.® But  an  acquittal  in  the  forum  domicilii  would  only  be 
regarded  as  conclusive  when  it  should  appear  to  have  been  ren- 
dered by  a  court  having  local  jurisdiction  after  a  fair  trial.'' 
Certainly,  while  a  judgment  of  a  court  delicti  commissi  would 
be  final,  to  the  effect  that  the  act  in  question  was  not  penal  in 
that  country,  no  extraterritorial  force  can  be  assigned  to  a  de- 
cision of  the  judex  domicilii,  unless  he  has  international  juris- 

2See  the  authorities  to  this  point   he  had  been  punished  for  the  same 
fully  collected  by  Bar,  §  143,  note  10.   act  in  a  foreign  country. 
Wharton,  Crim.  PI.  &  Pr.  8th  ed.  §  ^  J 

442 

sibid.     See   Halleck,   International 

The  position  taken  in  the  text  is   ^^^'  J^t'  ^Y,?''^^'.J'\^^,?.^^T^^ 
f  ,    .  Law,  §  77 ;  Hfilie,  Traitg  de  I'lnstruc- 

cxpressly   approved    in    Marshall    v.  tion  criminelle,  p.  621. 

State,  6  Neb.  120.     This  case,  how-        ^Wharton,  Crim.  PI.  &  Pr.  8th  ed. 

ever,   takes   the  view   that,    strictly   §§    ^41,   442;    Wharton,   Crim.   Law, 

speaking,  a  conviction  in  one   state   f},  f^fi  !f;/''v  ^^''  ^  \f\  ?" 
°  DbO,  argues  that  such  an  acquittal  is 

IS  not,   under  any  circumstances,   a,   to  be  regarded  as  a  lex  generalis  that 
bar  to  a  prosecution  in  another,  but  the  case  was  not  penal. 

that  the  courts  may,  as  a  matter  of  ^^!!'*®' J§  ^P  ®*  *^«-„ 

,^„    .,  ,     -,.             ,r                 .,        .  swharton,  Crim.  PI.  &  Pr.  8th  ed. 

merciful    dispensation,    consider    fa-  g  451^  ^nd  cases  there  cited, 
vorably  to   defendant   the   fact   that 
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diction.     The  judgment  in  such  a  case  could  not  be  regarded 
as  barring  a  prosecution  in  the  forum  delicti  commissi.'' 

829.  Proceedings  must  have  been  regular. — The  proceedings 
must  have  been  regular,  according  to  the  practice  of  interna- 
tional law.  An  acquittal  for  a  defect  in  the  process,  or  through 
any  fraud  by  the  parties  concerned,  is  no  bar.-^ 

830.  Offenses  must  have  been  the  same. — It  is  as  to  identity 
that  the  greatest  difficulties  are  likely  to  spring  up.  Many 
criminal  acts  are  divisible,  so  that  the  complete  offense  may 
contain  several  subordinate  offenses,  each  of  which  is  severally 
indictable.  Thus,  burglary  may  or  may  not,  at  the  election  of 
the  government,  include  larceny;  the  parties  to  a  conspiracy 
to  cheat  may  be  tried  either  for  the  cheating  or  the  conspiracy. 
In  addition  to  this,  the  same  general  offenses  take  different 
special  types  in  different  lands.  When,  therefore,  the  plea  of 
a  former  trial  in  another  land  is  interposed,  it  is  open  to  the 
prosecution  either  to  demur  to  the  competency  of  the  foreign 
court,  and  the  regularity  of  its  proceedings,  or  to  deny  by 
replication  the  identity  of  the  offense  pleaded  with  that  for 
which  the  defendant  is  on  triaL 

b.  Pardon. 

831.  Pardon  by  proper  sovereign  effective. — ^Will  a  pardon 
by  a  foreign  prince  be  a  bar  to  a  home  prosecution  ?  The  tests 
already  suggested  in  case  of  acquittals  may  be  applied  to  par- 
dons.    Was  the  defendant  within  the  jurisdiction  of  the  par- 

'Mr.  Wheaton  on  this  point  speaks  state   to   whom   is   owed   allegiance, 

without   his    usual    precision.     Law-  either  pennanent  or  temporary,  and 

Fence's  Wheaton,  International  Law,  the  state  where  the  offense  was  eom- 

p.  242j  Dana's  Wheaton,  Internation-  mitted.     The  state  of  allegiance,  for 

al    Law,    §    121,    p.    192.     "If    pro-  instance,     acquits,     and     the     state 

nounced,"   he   says,   "under  the  mu-  delicti  commissi  subsequently  prose- 

nicipal  law  in  the   state  where  the  cutes,    or   vice   versa.      Under   such 

supposed  crime  was  committed,  or  to  circumstances  we  must  fall  back  on 

which  the  supposed  offender  owed  al-  the     suggestions    of    the    text.     It 

legiance,  the  sentence,  either  of  con-  should   be    added   that   eminent   au- 

vietion  or  acquittal,  would,  of  course,  thorities  hold  that  the  judex  domi- 

be  an  effectual  bar  ( exceptio  rei  judi-  cilii   should   regard  the   penal   sent- 

cat(B)   to  a  prosecution  in  any  other  ences  of   subjects   in   foreign   courts 

state.     If  pronounced  in  any  other  only  so  far  as  to  credit  the  defend- 

foreign  state  that  where  the  offense  ant,  in  case  of  a  second  conviction, 

is  alleged  to  have  been  committed,  or  with  the  punishment  previously  en- 

to  which  the  party  owed  allegiance,  dured   by   him.     Heffter,   Volkerr,   § 

the  sentence  would  be  a  nullity,  and  36,  and  decisions  cited  by  Bar,  §  143, 

of  no  avail  to  protect  him  against  a  note  10.     So  would  we  hold  as  to  of- 

prosecution  in  any  other  state  hav-  fenses  abroad  against  our  own  sov- 

ing  jurisdiction  of  the  offense."    But  ereignty. 

most,  if  not  all,  the  cases  of  conflict  iSee  Wharton,  Crim.  PL  &  Pr.  8th 

in    this    respect,    arise    between    the  ed.   §§   450  et  seq.;  Wharton,  Crim. 
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doning  sovereign  at  the  time  of  the  pardon?  Was  the  offense 
committed  within  the  territory  of  such  sovereign  ?  In  the  lat- 
ter case,  a  pardon,  based  on  the  ground  that  no  offense  was 
committed,  is  in  effect,  as  has  been  argued  as  to  acquittals,  a 
lex  generalis  declaring  that  the  act  is  not  in  that  land  to  be 
made  liable  to  criminal  punishment.  But,  in  the  former  case, 
it  should  appear,  to  give  extraterritorial  force  to  such  pardon, 
first,  that  the  offender  was  so  far  subject  to  the  pardoning 
sovereign  that  he  could  have  been  prosecuted  by  such  sovereign 
for  the  particular  offense;  secondly,  that,  by  the  law  of  the 
country  of  the  second  trial,  the  courts  of  the  country  of  the 
first  trial  had  jurisdiction ;  and  thirdly,  that  the  pardon  should 
have  been  regular  and  fair,  and  after  a  due  examination  of 
the  facts.  Should  these  conditions  exist,  the  tendency  is,  in 
municipal  prosecutions,  to  regard  a  foreign  pardon  as  conclu- 
sive. ^  In  prosecutions  political  or  semi-political,  however,  the 
case  would  be  reversed.  It  would  be  preposterous,  for  instance, 
to  suppose  that  a  prosecution  in  the  United  States,  for  treason- 
able offenses  against  the  United  States  committed  in  Germany, 
or  for  perjury  in  Germany  before  a  United  States  consul,  could 
be  barred  by  a  pardon  by  the  German  sovereign  within  whose 
territory  the  offender  was  at  the  commission  of  the  offense.  The 
true  issue,  both  here  and  in  respect  to  acquittals,  is,  had  the  sov- 
ereign thus  intervening  the  jurisdiction  to  pronounce  a  lex 
generalis  as  to  the  particular  case  ?  If  so,  his  action  is  final.  If 
otherwise,  it  is  not. 

c.  Statutes  of  limitation. 

832.  So,  as  to  statutes  of  limitation. — It  has  already  been 
shown  that  statutes  of  limitation,  unless  the  words  of  the  law 
expressly  direct  to  the  contrary,  are  merely  processual,  and 
have  no  extraterritorial  force.  ^  If,  to  apply  this  principle  to 
the  present  question,  a  foreigner  commits  an  offense  in  Eng- 
land or  the  United  States,  it  could  not  be  pretended  that  he 
could  plead  that  in  his  own  country  the  period  for  prosecution 
had  expired.  So,  also,  where  jurisdiction  is  based  on  alle- 
giance, as  in  case  of  political  offenses  against  the  United  States 
committed  abroad,  the  defendant,  when  put  on  trial  in  the  coun- 

Law,  8th  ed.   §§   264-283.     Ante,  §§  by  Heuser,  in  his  Reports,  i.  p.  686, 

646  et  seg.  and  cited  by  Bar,  §  143,  note  1.     As 

iFeuerbach,    Lehrbuch     des    pein-  to  removal  of  disabilities  by  pardon, 

lichen  Rechts,  edited  by  Mittermaier,  see  Wharton,  Grim.  Ev.  8th  ed.  §  365. 

§  516.     See  a  decision  to  this  effect  lAnte,  §§  534-544. 
of  the  supreme  court  at  Cassel,  given 
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-tTj  of  his  allegiance,  would  not  be  permitted  to  set  up  the 
limitations  of  the  forum  delicti  commissi.^  In  either  case, 
the  law  as  to  limitation  is  that  of  the  court  of  process.  And 
in  this  view  most  foreign  jurists  coincide.^  Foelix,  however, 
seems  to  think  that  in  case  of  a  difference  in  this  respect  in 
the  Codes  of  states  having  concurrent  jurisdiction,  the  milder 
legislation  is  to  be  preferred.*  And  in  any  view  the  construc- 
tion most  favorable  to  the  defendant  will  be  adopted.® 

V.  Penal  judgments. 

833.  Such  judgments  have  no  extraterritorial  force. — We  have 
already  seen^  that  penal  laws  have  no  extraterritorial  force. 
The  same  limitation  applies  to  foreign  penal  judgments,  since 
otherwise  all  that  would  be  necessary  to  give  ubiquitous  effect 
to  a  penal  law  would  be  to  put  it  in  the  shape  of  a  judgment.^ 
Hence,  the  better  opinion  is  that  a  witness  cannot  be  impeached 
by  proof  of  a  foreign  conviction.^ 

2 Wharton,  Crim.  PI.  &  Pr.  8th  ed.       At   common   law,   and   on   general 

*  ^^^'  ,„.  ,  ,.,„,,  principles     of     jurisprudence,     when 

3Berner,  Wirkungskreis  der  Straf-        ,         inj.  ^^i. 

gesetze,      p.      164;      Kiistlin,      Syst.  "°*  <=°°*'^°"<='i  l>y  ^^P-'esa  statute  giv- 

Deutac.  Straf.  p.  24;   Bar,  §  143,  p.  mg   efifect,    withm   the   state   which 

568.  enacts  it,   to   a.  conviction  and  sen- 

*r„,      ,'        '   .       „,„„„.,      ,     tence  in  another  state,  such  convic- 
sWharton,  Crim.  PI.  &  Pr.  8th  ed.    ,.  ,         ^ 

B  ^gQ  tion   and   sentence   can   have  no   ef- 

1  Arete,    §§4,    4b,  108.     [But    see  feet,  by  way  of  penalty,  or  of  per- 

ante,  §  257a,  p.  576.]  sonal    disability   or    disqualification, 

20om.    y.    Green     17    Mf^-    515;  beyond   the   limits    of   the   state   in 

Sims  V.  Sims,  75  N.  Y.  466;   Vhl  v.  ,  .  ,      ,,        .    ,           ,      .             ,       , 

Com.  6Gratt.  706;  G(M»p6eJJv.Sto*e,  "^^Jiicli    ^^^    judgment    is    rendered. 

23    Ala.     44;     Lawrence     Com.     sur  Logan  v.    United  States,   144  U.   S. 

Wheaton,iv.355,547.  "Les  judgements  263,  36  L.  ed.  429,  12  Sup.  Ct.  Rep. 

rendus  en  matiere  pfinale  ne   dSpas-  „,- 

.  sent  ggneralement  pas  les  frontiSres."  ' 

Brocher,  Droit  int.  priv6;   103.     He  The     rule     may,     of     course,     be 

cites  to  same  effect  Kocco,  Dell  uso  changed  by  a  statute  of  the  forum, 

ed.  autorita  delle  leggi,  iii.  13.     See  Thus,  Tex.  Code  Crim.  Proc.  §  730, 

.Jour,  du  droit  int.  privg,  1878,  p.  518.  ^^p.^.^iy    disqualifies    as    witnesses 

One  convicted  of  a  capital  oflfense  "all  persons  who  have  been  or  may 

and  sentenced  to  death  in  one  state  be  convicted  of  felony  in  this  state, 

is  not  thereby  prevented  from  main-  or    in    any   other   jurisdiction."     It 

taining    a,    civil    action    in    another  was   held,   in   the   case   above   cited, 

state.     Wilson  v.  King,  59  Ark.  32,  that  that  provision  did  not  apply  to 

23  L.  R.  A.  802  26  S.  W.  18.  a  criminal  trial  in  a  Federal  court 

held  in  Texas. 

3  See  cases  in  Wharton,  Crim.  Ev. 
§  363,  note. 
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835.  Generally  limited  to  treaty. — The  prevalent  opinion  in 

the  United  States  is  that  extradition,  as  between  foreign  states, 

is  limited  to  cases  provided  for  by  treaty;  nor,  as  will  here- 

.after  be  seen,  when  there  is  a  treaty,  will  a  requisition  be  sus- 
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tained  for  an  offense  "which  the  treaty  does  not  include.^  It 
has,  however,  been  held  by  eminent  jurists  that,  independently 
of  the  cases  provided  for  by  treaty,  it  is  by  the  law  of  nations 
within  the  discretion  of  the  executive  to  surrender  a  fugitive 
from  another  land  when  there  is  reasonable  proof  showing  such 
fugitive  to  be  guilty  of  any  offense  regarded  jure  gentium  as  a 
gross  crime,  ^  and  this  jurisdiction  was  assumed  by  the  Presi- 


iPosi,  §  844. 

27Se  Washburn,  4  Johns.  Ch.  106, 
8  Am.  Dec.  548 ;  Re  Sheazle,  1  Woodb. 
&  M.  66,  Fed.  Cas.  No.  12,734.  See 
also  5  Memoirs  of  J.  Q.  Adams,  400. 
The  topic  is  discussed  at  large  in 
Lawrence  Com.  sur  Wheaton,  iv.  396 
et  seq. 

According  to  Grotius,  De  jure 
Belli,  ii.  chap.  91,  for  an  asylum 
state  to  refuse  to  surrender  a  crimi- 
nal is  to  take  such  criminal's  guilt 
upon  itself;  and,  in  all  eases,  ex- 
tradition, when  due  cause  is  shown 
by  a  foreign  sovereign,  is  obligatory; 
a  view  which,  though  with  some 
modifications  of  expression,  has  been 
sustained  by  Berner.  Wirkungskreis 
des  Strafgesetzes  nach  Zeit,  Raum, 
vmd  Personen,  Berlin,  1853,  pp.  181, 
182.  Vattel  (II.  §  230),  however,  ex- 
presses what  is  not  only  the  more 
reasonable,  but  the  more  praeticabts, 
rule,  when  he  declares  that  this  high 
prerogative,  apart  from  treaty  obli- 
gation, is  only  to  be  exercised  in 
cases  of  those  crimes  which  consti- 
tute the  perpetrators  the  enemies  of 
human  society  in  general,  and  as  to 
which  the  territory  in  which  the  of- 
fense was  committed  is  the  appropri- 
ate forum  of  punishment.  Jlohl  (p. 
710)  and  Heffter  (p.  120)  substantial- 
ly maintain  the  same  view;  and  it 
has  been  sustained  by  Bluntschli, 
though  with  several  judicious  modi- 
fications. This  able  jurist's  argu- 
ment in  this  respect  may  be  con- 
densed as  follows  (§§  394-401): 
"The  duty  to  surrender  foreign  crim- 
inals or  fugitives  charged  with 
crime,  is  only  to  be  recognized  when 
required  by  special  extradition 
treaties,  or  when  necessary  to  the 
establishment  of  a  common  juridical 
comity.  In  the  last  case,  the  duty 
of  surrender  is  limited  to  great  and 
common    crimes,    and    assumes    that 


*lie  judicial  system  of  the  state  so. 
demanding  affords  sufficient  guaran- 
ties for  a  civilized  administration  of 
justice.  Opinions  as  to  extr&dition 
and  as  to  the  right  of  asylum  a/e  as 
much  divided  in  practice  as  in 
theory.  Two  extreme  opinions  have 
been  advanced.  By  one  it  is  main- 
tained that  the  right  of  asylum  is 
unlimited,  and  is  only  restrained  by 
extradition  treaties.  The  defenders 
of  this  view — Pufendorf,  Martens, 
Story,  .ind  others — insist  that  fugi- 
tives of  this  class  have  not  offended 
against  the  law  of  the  state  they 
have  taken  refuge  in,  and  should  be 
therefore  left  by  it  in  peace;  that 
punitory  power  is  by  its  nature  terri- 
torial, and  not  international;  that 
there  is  but  little  security  that 
justice  will  be  executed,  in  case  of 
surrender,  in  the  sense  in  which  jus- 
tice is  viewed  by  the  aisylum  state; 
and  that  the  latter  has  little  induce- 
ment, therefore,  to  serve  a  foreign 
tribunal,  and  no  duty  to  limit  its 
own  sovereignty.  On  the  other  hand,, 
men  of  high  authority,  such  as 
Grotius,  Vattel,  and  Kent,  have 
called  attention  to  the  universal  im- 
portance of  the  maintenance  of  jus- 
tice; to  the  necessity  of  the  punish- 
ment of  criminals;  and  to  the 
dangers  which  will  arise  to  society 
when  criminals  can  find  a  refuge  in 
which  they  will  feel  perfectly  secure,, 
and  where  they  can  renew  their  at- 
tacks on  public  justice;  and  that 
hence  it  is  a  mutual  duty  of  states 
to  support  each  other  in  the  effective 
execution  of  penal  jurisprudence. 

"According  to  my  view,  the  unre- 
strained allowance  of  the  right  of 
asylum  would  threaten,  especially  in 
these  days  of  rapid  locomotion,' the 
cause  of  public  order  and  justice.  It 
is  of  universal,  not  of  national,  inter- 
est that  murderers,  robbers,  notori- 
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dent  of  the  United  States,  in  1864,  though  without  the  oppor- 
tunity of  judicial  revision.  *     But  the  weight  of  authority  in 

0U8  cheats,  and  thieves  should  be  pun-  Arguelles  was  arrested  by  a  warrant 
ished.  The  French  minister,  Eou-  of  the  President  of  the  United 
her,  in  his  note  of  March  4,  1866,  has  States,  and  surrendered  to  the  Span- 
pointedly  placed  this  on  the  right  ish  authorities.  The  Senate  of  the 
ground:  'The  principle  of  extradi-  United  States,  on  May  28,  1864, 
tion  is  the  principle  of  solidarity,  passed  a  resolution  inquiring  into 
and  of  the  reciprocal  protection  of  the  circumstances;  and  the  President 
governments  and  peoples  against  an  replied,  inclosing  a  report  from  the 
evil  threatening  on  every  side  Secretary  of  State,  Mr.  Seward,  ad- 
{contre  l'uT>iquit4  du  mal).'  mitting    that    the    extradition    was 

"On  the  other  hand,  an  absolute  made  without  treaty  sanction,  but 
system  of  extradition  would  in  many  was  "understood  by  this  department 
cases  imperil  the  interests  of  hu-  to  have  been  made  in  virtue  of  the 
manity  and  freedom;  and  it  cannot  law  of  nations  and  the  Constitution 
be  forgotten  that  there  are  many  of-  of  the  United  States."  "Although," 
fenses  which  are  pointed  exclusively  continues  the  report,  "there  is  a  con- 
at  the  offended  state,  and  in  no  sense  flict  of  authority  concerning  the  ex- 
affect  human  society  in  general;  and  pediency  of  exercising  comity  to- 
that  there  are  many  strong  reasons  wards  a  foreign  government,  by  sur- 
why,  under  the  proper  restrictions,  a  rendering  at  its  request  one  of  its 
right  of  inviolable  asylum  should  be  own  subjects  charged  with  the  com- 
seoured.  mission  of  crime  within  its  territory, 

"Where  particular  treaties  provide  and  although  it  may  be  conceded 
for  extradition  in  particular  eases,  that  there  is  no  national  obligation 
as  at  present  is  often  the  case,  the  to  make  such  a  surrender  upon  a  de- 
treaties  close  the  question.  If  there  mand  therefor,  unless  it  is  acknowl- 
are  no  treaties,  then  there  must  be  edged  by  treaty  or  by  statute  law, 
a  recurrence  to  the  general  principles  yet  a  nation  is  never  bound  to  fur- 
of  justice.  As  these,  however,  are  nish  asylum  to  dangerous  criminals, 
not  everywhere  measured  by  the  same  who  are  offenders  against  the  human 
standards,  it  depends  upon  the  race;  and  it  is  believed  that  if  in  any 
asylum  state  to  determine  the  obli-  ease  the  comity  could  with  propriety 
gations  under  which  it  lies.  It  is  be  practised,  the  one  which  is  under- 
probable,  however,  that  certain  post-  stood  to  have  called  forth  the  reso- 
tive  rules  in  this  respect  will  be  lution  furnished  a  just  occasion  for 
gradually  introduced  into  the  law  of  its  exercise."  "A  resolution,"  says 
nations,  by  which  the  caprice  of  par-  Mr.  Dana,  commenting  on  this  case, 
tieular  states  will  be  restrained."  "introduced  into  the  House  of  Repre- 
Bluntschli,  ut  supra.  sentatives,  condemning  this  act  as  a 

3In  this  case  a  Cuban  officer,  of  violation  of  the  Constitution  and  in 
the  name  of  Arguelles,  fraudulently  derogation  of  the  right  of  asylum, 
sold  into  slavery  a  number  of  Afri-  was  rejected  by  a  large  majority, 
cans  committed  to  his  charge;  and,  and  the  subject  referred  to  a  commit- 
covering  for  a  time  the  transaction  tee;  but  it  was  followed  by  no  action 
by  false  returns  and  forgeries,  sue-  of  Congress.  An  indictment  was 
ceeded  in  making  good,  with  his  found  in  New  York  against  the  of- 
plunder,  his  escape  to  New  York,  ficer  who  made  the  arrest  under  the 
No  extradition  treaty  existed  be-  secretary's  warrant,  on  a  charge  of 
tween  Spain  and  the  United  States;  kidnapping,  but  the  case  has  not 
but  the  Spanish  government  ap-  been  adjudicated;  and,  as  no  petition 
pealed  to  the  President  of  the  United  for  habeas  corpus  was  filed  in  behalf 
States  to  direct  the  arrest  and  sur-  of  Arguelles  before  his  removal  from 
render  of  the  fugitive,  as  a  matter  of  the  country,  the  legality  of  the  act 
international  comity,  and  justice,  of  the  secretary  has  not  been  judicial- 
Mr.  Seward  adopted  this  view,  and   ly  passed  upon." 
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the  United  States  is  against  such  a  course,*  though  it  has  high 
European  sanction.^ 

Tweed,  after  his  arrest  in  Cuba,  in  by  the  law  of  that  state,  or  by  ar- 
1876,  was  surrendered  to  the  United  rangement  that  the  fugitive  criminal 
States  government  without  the  obli-  shall  not  until  he  has  been  restored, 
gation  of  treaty.  See  New  York  or  had  an  opportunity  of  returning 
World,  November  6,  7,  1876.  Accord-  to  the  Queen's  dominions,  be  detained 
ing  to  Mr.  Lawrence  (Com.  sur  or  tried  in  that  foreign  state  for  any 
Wheaton,  iv.  400),  the  Spanish  gov-  offense  committed  prior  to  his  sur- 
ernment  treated  this  as  a  return  for  render  other  than  the  extradition 
Arguelles's  surrender,  and  as  a  favor  crime  proved  by  the  facts  on  which 
to  New  York  city.  the  surrender  is  grounded.     A  clause 

A  state  may  set  forth  the  con-  embodying  this  principle  is  con- 
ditions  on  which  it  will  grant  asylum  tained  in  the  English  extradition 
to  fugitives. — They  have  themselves  treaties  concluded  since  1870  with 
no  legal  claim  to  such  asylum.  Such  Germany,  Belgium,  Austria,  Italy, 
fugitive  cannot,  as  could  another  Denmark,  Brazil,  Switzerland,  Hon- 
traveler,  rely  on  the  right  of  free  duras,  and  Hayti.  The  treaty  of 
transit;  for  it  is  an  essential  con-  1842  with  the  United  States  contains 
dition  of  this  right  that  the  traveler's  no  such  restriction, 
reputation  should  be  good.  No  state  It  was  on  the  ground  of  the  above 
is  bound  to  afford  refuge  either  to  rule  that  the  British  government  re- 
criminals  or  suspected  criminals,  be-  fused,  in  1876,  to  deliver  Winslow. 
cause  such  visitors  endanger  the  Post,  §  846.  See  report  of  the  Royal 
peace  of  the  state  or  of  its  subjects.  Commission  on  Extradition,  in  iti78, 
Bluntschli,  ut  supra.  reviewing  the  position  (post,  §  846), 

The  state  that  grants  the  asylum  and  criticism  by  Mr.  Lawrence,  19 
is  Justified,  should  it  be  abused,  in  Alb.  L.  J.  329;  Lawrence  Cora,  sin- 
withdrawing  it;  and  is  bound  to  do  Wheaton,  iv.  517  et  seq.  For  English 
so,  should  the  refugee  use  the  oppor-  practice,  see  Ex  parte  Terraz,  L.  R. 
tunity  of  the  asylum  to  persevere  in  4  Exch.  Div.  63,  14  Cox,  C.  C.  153,  48 
plots  against  the  peace  of  a  friendly  L.  J.  Exch.  N.  S.  214,  39  L.  T.  N.  S. 
state.     Bluntschli,  ut  supra.  502,  27  Week.  Rep.  170.    The  student 

4  See  Clarke,  Extradition,  2d  ed. ;  is  also  referred  to  11  Revue  de  droit 
Spear,  Extradition,  1  et  seq.;  Let-  int.  (1879),  88;  Ducrocq,  ThSorie  de 
ters  from  Mr.  Lawrence  in  15  Alb.  I'extradition ;  \azelhes  sur  I'extradi- 
L.  J.  224,  16  Alb.  L.  J.  365,  19  Alb.   tion,  1877. 

L.  J.  329;   Article  by  Mr.  Lawrence       For  notice  of  decision  of  Mexican 
in  Revue  de  droit  inter,  x.  285;  Law-    supreme     court,    sustaining    extruli- 
rence  Com.  sur  Wheaton,  iv.  363  f*  867.   tion     from    Mexico    to    the   United 
In  Re  Siitpp   (1873)   11  Blatchf.  124,   States,  see  18  Alb.  L.  J.  141. 
Fed.    Cas.    No.    13,562,    the    United 

States  refused  to  surrender  to  Bel-  It  is  now  well  settled  in  the 
gium  on  the  ground  of  want  of  United  States  that  there  is  no  obli- 
treaty  stipulation      Post,  §§  843-854.        y„„  ^^^        ^    ^ 

As   comcidmg  with   this   conclusion,   °  , ,  .     .  , 

see  United  States  v.  Davis,  2  Sumn.  "P""  t^e  principle  of  comity  of  na- 
482,  Fed.  Cas.  No.  14,932;  Dos  tions,  to  deliver  up  fugitives  to  an- 
Hunto's  Case,  2  Brock.  493,  Fed.  Cas.   other     in     the     absence     of     treaty. 

N°Y''n^flm"Re;;3nTo::;.  v'  ^-*«<*  ^*«*-  -  «--^-.  119  U.  S. 
Hawcs,  13  Bush,  697;  26  Am.  Rep.  407,  30  L.  ed.  425,  7  Sup.  Ct.  Rep. 
242,  14  Cox,  C.  C.  135.  234 ;  Ex  parte  McGabe,  12  L.  R.  A. 
In  England,  by  the  3d  section  of  ggg,  40  ped.  363 ;  Re  Fetter,  23  N.  J. 
the  extradition  act,  a  fugitive  crim-  l.  311,  57  Am.  Dec.  382. 
inal  IS  not  to  be  surrendered  to  a  for- 
eign state  unless  provision  is  made  And  "  seems  that,  in  the  absence 
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of  statutory  provisions  or  treaty  action  was  invoked;  and  it  has  nev- 
stipulations,  the  judicial  department  er  been  recognized  as  among  those 
of  the  government  would  have  no  obligations  of  one  government  to- 
power  to  render  up  such  a  fugitive,  wards  another  which  rest  upon  es- 
Unitcd  States  v.  Da/vis,  2  Sumn.  482,  tablished  principles  of  international 
Fed.  Cas.  No.  14,932.  law." 

But,  while  the  right  has  been  sel-  But  it  was  said  in  Ex  parte  Mc- 
dom  exercised,  it  is  not  so  clear,  un-  Cabe,  12  L.  R.  A.  589,  46  Fed.  363, 
der  the  authorities,  that  the  exeeu-  that  the  surrender  is  not  to  be  made 
tive  department  of  the  United  States  according  to  the  will  or  discretion 
may  not,  in  the  exercise  of  discre-  of  the  executive,  but  only  when  re- 
tion,  grant  extradition  under  such  quired  by  treaty.  It  was  according- 
cireumstances,  even  in  the  absence  of  ly  held  that  a  citizen  of  the  United 
a  treaty  obligation.  United  States  States  cannot  be  surrendered  to  Mex- 
V.  Rauscher,  119  U.  S.  407,  30  L.  ed.  ico  as  a  fugitive  under  a  treaty  with 
425,  7  Sup.  Ct.  Rep.  234,  denies  the  that  country,  which  provides  that 
right  of  a,  state  of  the  Union,  even  "neither  of  the  contracting  parties 
in  the  absence  of  treaties  or  acts  shall  be  bound  to  deliver  up  its  own 
of  Congress   on   the   subject,   to  ne-   citizens." 

gotiate  with  a  foreign  government  But  where  the  prisoner  has  been 
for  the  extradition  of  a  fugitive  from  kidnapped  in  the  foreign  country, 
justice;  but  seems  to  assume  that  and  brought  by  force,  against  his 
the  executive  department  of  the  will,  within  the  jurisdiction  of  the 
United  States  government  may,  in  state  whose  law  he  has  violated,  with 
its  discretion,  grant  extradition  to  no  reference  to  the  extradition 
a  foreign  country,  even  in  the  ab-  treaty,  though  one  existed,  and  no 
sence  of  treaty,  though  it  denies  the  proceeding  or  attempt  to  proceed  im- 
obligation  to  do  so.  It  is  said  in  der  the  treaty,  this  court  can  give 
this  connection:  "It  is  only  in  mod-  no  relief,  for  these  facts  do  not  es- 
ern  times  that  the  nations  of  the  tablish  any  right  under  the  Consti- 
earth  have  imposed  upon  themselves  tution,  or  laws,  or  treaties  of  the 
the  obligation  of  delivering  up  these  United  States.  Ker  v.  Illinois,  119 
fugitives  from  justice  to  the  states  U.  S.  436,  30  L.  ed.  421,  7  Sup.  Ct. 
where  their  crimes  were  committed,   Eep.  225. 

for  trial  and  punishment.    This  has  ,..    .t            ,.          .   ,,      t     ..,    , 

■,.,,,       ,.            ,  5At  the  meeting  of  the  Institute 

been  done  generally  by  treaties  made  ^f  International  Law  at  Oxford,   in 

by  one  independent  government  with  September,  1880,  the  following  prop- 

another.    Prior  to  these  treaties,  and  ositions  were  adopted  ( London  Times, 

,    ,          .,          .,             ,       J.  J.  J  September  11,  1880)  : — 

apart  from  them,  it  may  be  stated,  .j      L'extradition  est  un  acte  in- 

as  the  general  result  of  the  writers  ternational,  conforme  a  la  justice  et 

upon   international   law,   that   there  9-  I'intgrft  des  :6tats,    puisqu'il    tend 

was  no  well-defined  obligation  on  one  ^  pr^venir  et  a  rfiprimer  effieacement 

,        .      J  ,.                     t   J!     -J.-  l6s  infractions  a  la  loi  pgnale. 

country  to  deliver  up  such  fugitive  „2.     L'extradition   n'est   pratiquee 

to  another;   and,  though  such  deliv-  d'une  maniSre  stire  et  rggulifire  que 

ery  was  often  made,  it  was  upon  the  s'il  y  a  des  traitgs,  et  il  est  a  dgsirer 

principle  of  comity,  and  within  the  1"^    eeux-ci    deviennent    de    plus    en 

,.       f.          .   .,                         ,       ,  pl"s  nombreux. 

discretion  of  the  government  whose  «3.   Toutefois   ce   ne    sont   pas   les 
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traitSs  seuls  qui  font  de  I'extradition  qu'aux  infractions  de  quelque  impor- 
un  acte  conforme  au  droit  et  elle  tance.  Lea  traitfis  doivent  les  6nu- 
peut  s'opgrer  meme  en  I'absence  de  mfirer  avec  precision;  leurs  disposi- 
tout  lien  contractuel.  tions   k   ce   sujet   variant   naturelle- 

"4.  II  est  a.  d6sirer  que,  dans  ment  suivant  la  situation  respective 
chaque  pays,  une  loi  r6gle  la  proc6-  des  pays  contractants. 
dure  de  la  mati6re,  ainsi  que  les  con-  "13.  L'extradition,  ne  doit  pas 
ditions  auxquelles  les  individus  r6-  avoir  lieu  pour  faits  politiques. 
clamgs  comme  malfaiteurs  seront  li-  "14.  Le  gouvernment  requis  ap- 
vros  aux  gouvernements  avec  lesquels  pr6cie  souverainement,  d'aprfis  lea 
il  n'existe  pas  de  traits.  circonstances,  si  le  fait  a  raison  du- 

"5.  La  condition  de  la  reciprocitg,  quel  l'extradition  est  rfeclamee  a  ou 
en  cette  matifere,  peut  6tre  commands  non  un  caractSre  politique.  Dans 
par  la  politique;  elle  n'est  pas  exi-  cette  appreciation,  il  doit  s'inspirer 
g6e  par  la  justice.  des  deux  idees  suivantes: 

"6.  Kntre  pays  dont  la  legislation  "{a)  Les  faits,  qui  rgunissent  tous 
criminelle  reposerait  sur  des  bases  lea  earactferes  de  crimes  de  droit  corn- 
analogues  et  qui  auraient  confianee  mim  ( assassinats,  ineendies,  vols), 
mutuelle  dans  leura  institutions  judi-  ne  doivent  pas  6tre  exceptgs  de  I'ex- 
ciairea,  I'extradition  des  nationaux  tradition  il  raiaon  seulement  de  I'in- 
serait  un  moyen  d'assurer  la  bonne  tention  politique  de  leurs  auteura. 
administration  de  la  justice  penale,  "(5)  En  tout  cas,  l'extradition 
parce  qu'on  doit  considgrer  comme  pour  crimes  ayant  tout  a  la  foia  le 
desirable  que  le  juridietiou  du  forum  caract6re  de  crime  politique  et  de 
delicti  commissi  soit,  autant  que  pos-  crime  de  droit  commim  ne  devra  gtre 
sible,  appelge  k  le  juger.  accordge     que     si     I'fitat     requSrant 

"7.  En  admettant  mSme  la  pra-  donne  I'asaurance  que  I'extrade  ne 
tique  actuelle  qui  soustrait  lea  na-  sera  pas  jugg  par  des  tribunaux  d'ex- 
tionaux  a  l'extradition,  on  ne  devrait  ceptiou. 

pas  tenir  compte  d'une  nationality  "15.  L'extradition  ne  doit  pas 
acquise  seulement  depuis  la  perpgtra-  s'appliquer  a  la  dSaertion  des  mili- 
tion  du  fait,  pour  lequel  I'extradition  taires  appartenant  a  I'armfie  de  terre 
est  rgclamge.  ou  de  mer,  et  aux  delits  purement 

"8.  La  competence  de  I'fitat  re-  militairea.  L'adoption  de  cette  regie 
querant  doit  6tre  justifi6e  par  sa  ne  fait  paa  obatacle  a  la  livraison  des 
propre  loi,  et  elle  ne  doit  pas  etre  en  matelots  appartenant  a  la  marine  de 
contradiction  avec  la  loi  du  pays  de  I'liitat  ou  a  la  marine  marchande,  qui 
refuge.  est  reglfee  par  les  traites  ou  par  les 

"9.     S'il  y  a   plusieurs   demandes  usages  maritimes. 
d'extradition  pour  le  mgme  fait,  la       "16.   Une  loi  ou  un  traite  d'extra- 
preference    devrait    6tre    donnee     a  dition  peuvent  s'appliquer  a  des  faits 
I'^tat  aur  le  territoire    duquel    I'in-  commis  anterieurement  a  leur  mise 
fraction  a  ete  eommise.  en  vigueur. 

"10.    Si  le  mSme  individu  est  r6-       "17.    L'extradition  doit  avoir  lieu 
elame  par  plusieurs  :6tats    a  raison  par  la  voie  diplomatique, 
d'infractiona   differentes,   on   devrait       "18.    II  est  ft  desirer  que,  dans  le 
avoir    6gard,  en   general,    a   la   gra-  pays  de  refuge,  des  magistrats  soient 
vite  relative  de  ces  infractions.  appeles  a  apprgcier  la  demande  d'ex 

"11.  En  rfgle,  on  doit  exiger  que  tradition  apr6s  un  d6bat  contradic- 
lea  faits,  auxquels  s'applique  I'extra-  toire. 

dition,  soient  punis  par  la  legislation  "19.  L'fitat  requis  ne  doit  pas  faire 
des  deux  pays,  excepte  dans  les  cas  I'extradition  si  d'aprgs  son  droit  pub- 
ou,  a  cause  des  institutions  particu-  lie  I'autorite  judieiaire  a  decide  que 
lieres  ou  de  la  situation  geographique  la  demande  ne  doit  pas  6tre  accu- 
du  pays  ^e  refuge,  les  circonstances  eillie. 

de  fait  qui  constituent  le  delit  ne  "20.  Le  gouvernement  qui  a  ob- 
peuvent  s'y  produire.  tenu  une  extradition  pour  un  fait  de- 

"12.  L'extradition,  etant  toujours  terraine  est,  de  plein  droit  et  sauf 
une  raesure  grave,  ne  doit  s'appliquer  convention    eontraire,    oblige    de    ne 
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It  is,  however,  within  the  power  of  Congress  to  provide  by 
statute  for  the  extradition  of  fugitives,  even  in  the  absence  of  a 
reciprocal  treaty.® 

836.  By  law  of  nations,  offense  must  be  one  recognized  by  asy- 
lum state. — Extradition,  where  no  treaty  stipulations  exist,  on- 
ly lies  for  offenses  jure  gentium,  and  which  are  therefore  pun- 
ishable alike  in  the  country  granting  the  arrest  and  that  mak- 
ing the  requisition.  ^  It  has  been  held,  in  accordance  with  this 
rule,  that  a  warrant  will  not  be  issued  for  the  surrender  of  a 
fugitive  for  a  crime,  the  prosecution  of  which,  in  the  place 
where  the  fugitive  is  found,  is  barred  by  the  statute  of  limi- 
tations.^ "If  by  our  laws,"  argues  Bar,*  "we  declare  that 
the  lapse  of  time  has  been  such  as  to  destroy  the  evidence  nec- 
essary to  a  fair  trial,  or  to  extinguish  the  memory  and  con- 
sciousness of  the  offense,  our  aid  in  its  prosecution  cannot  be 
granted  to  a  foreign  state."*      And  the  extradition  treaties 

laisser  juger  ou  punir  I'extrade  que  5270,    U.    S.    Comp.    Stat.    1901,    p. 

pour  ce  fait.  S.^iOl),  providing  for  the  extradition 

.oll-ul:  ir;^tr"perenUte  f-  -tain  enun^erated  offenses  upon 

■consentil-  a  ce  que  I'extradS  soit  jug6  ™e  requisition  or  request  of  the  mlli- 

pour  des  faits  autres  que  eelui  qui  tary  governor  or  other  chief  execu- 

avait  motive  sa  remise,  pourvu  que  tive   officer   in   control   of   a  foreign 
■ces  faits  peuvent  donner  lieu  t  I'ex-  ,  i.      -i.  •  j  , 

tradition.  country  or  territory  occupied  by  or 

"22.   Le  gouvernement  qui  a  un  in-   under    the    control    of    the    United 
clividu  en  son  pouvoir  par  suite  d'une   States.     And   this '  statute  has  been 
extradition  ne   peut  le   livrer   a   un   held    constitutional.      See    case    last 
autre  gouvernement  sans  le  consente-     .,    , 
ment  de  celui  qui  le  lui  a  livrg.  cited. 

"23.     L'acte    6mang    de    I'autoritS 
judiciaire    qui    declare    I'extradition       i  gee  Bar,  §   149;   Bemer,  p.   188. 
admissible  devra  constater  les  circon-   gj^  r.   Phillimore  speaks   positively 
stances   dans  lesquelles   I'extradition  to  this  eifect.      1  International  Law, 
a  eu  lieu  et  les  faits  pour  lesquels  4J3 
elle  a  6t6  accordfie  2'Marquardson,  p.  47. 

M.    Li  extrade  devrait  etre  admis       3  Page  589 
f  .f°P°^«'"'    'l°™™t  exception   pr6a-        4  The  English  Commission  of  1878 
lable,  devant  le  tribunal  appele  a  le  reported  on  the  topic  in  the  text  aa 
juger     dgfinitivement,     I'lrregularitg   follows- 

des  conditions  dans  lesquelles  I'extra-       «if  the  question  be  asked,  whether 
dition  a  6tg  accordge."  ,^^  should  refuse  to  give  up  a  fugi- 

(!T„    ».,  TV7««7      ino   T?  J    oca    ,  oA   ^i^e  where  the  offense  in  respect  of 

6  In  Re  Neely,  103  Fed.  626,  180  ^^ich  the  surrender  is  asked  for, 
V.  S.  126,  45  L.  ed.  457,  21  Sup.  Ct.  though  an  offense  against  the  law  of 
Rep.  308,  that  power  has  been  exer-  ^^^  country  asking  it,  is  not  an  of- 
cised  by  act  of  June  6,  1900,  chap.  ?™^t  against  our  own,  the  answer  is 
■roQ    I  T        TT    o    -r,         cii.  i     ,.   involved   in   what   has   been   alreadv 

/93    (amending   U.    S.   Rev.    Stat.    §    said.   The  crimes  in  respect  of  which 
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executed  by  the  United  States  contain  generally  the  provision 
that  the  surrender  "shall  only  be  done  upon  such  evidence  of 
criminality  as,  according  to  the  laws  of  the  place  where  the 
fugitive  or  person  so  charged  shall  be  found,  would  justify 
his  apprehension  and  commitment  for  trial,  if  the  crime  or 
offense  had  been  there  committed."^  But  under  this  provi- 
sion it  has  been  held  that  it  is  sufficient  if  the  offense  charged 
be  a  crime  in  the  asylum  state  at  the  time  of  its  commission, 
though  it  was  not  so  at  the  time  of  the  execution  of  the  treaty. " 
837.  Treaties  are  retrospective. — The  action  of  an  extradi- 
tion treaty,  it  has  been  held  in  this  country,  is  to  be  extended 
to  crimes  committed  before  its  adoption,  so  that  under  it  proc- 
ess may  issue  to  arrest  fugitives  charged  with  such  crimes.  ^  In 
England,  on  the  other  hand,  it  has  been  held  that  extradition 
treaties  cannot  act  retrospectively.^ 

nations  should  make  common  cause  respect  of  which  extradition  is  asked 

against   criminals,   and   refuse   them  for  is  an  oifense  under  our  own  law. 

shelter,  are  those  which  it  is  the  com-  It  is  and  always  must  be  necessary 

mon  interest  of  all  to  repress.    There  that  a  prima  facie  case  shall  be  made 

are    offenses    against    society   in    re-  out  before  a  magistrate,  in  order  to 

spect  of  person  and  property  which  support  the  application  for  extradi- 

in  all  countries  there  will  always  be  tion.       But   the   English   magistrate 

found    persons    disposed   to    commit,  cannot  be  expected  to  know  or  inter- 

and  which  can  only  be  kept  under  by  pret  the  foreign  law.      It  is  not  de- 

the  strong  arm  of  the  law.      It  is  sirable   that   he   should   be  required 

these  offenses  which  it  should  be  the  to  do  more  than  to  see  that  the  facts 

common  purpose  of  all  nations  to  en-  proved  constitute  prima  facie  an  of- 

deavor    to    suppress,    by    preventing  fense  which  would  have  been  within 

those  who  have  committed  them  from  .judicial   cognizance   if   done  in   thi- 

escaping  from  justice.     But  these  of-  country." 
fenscs  are  known  to,  and  dealt  with 

by,  the  law  of  all  civilized  nations         5  j^  ^j^^  „f  ^^^j^  provision  in  the 
though  they  may  be  differently  dealt  .,,     „       ,    .„  ., 

with  both  as  to  procedure  and  pun-  e-^tradition  treaty  with  Great  Brit- 

ishment.      If  some  offense  unknown  ain,    it    has    recently   been    held    in 

V.0  the  law  of  other  nations — to  what  Pettit  v.  Walshe,  194  U    S    205    48 

may  figuratively  be  called  the  com-  j^    ^^     ggg     24    Sup.    Ct.    Eep.   657, 

mon  law  of  nations — should  be  ere-  ,,,,,.: 

ated  by  the  law  of  a.  particular  peo-  t"^*   the    examination   of   a,   person 

pie,  such  an  offense  would  not  come  sought  to  be  extradited  under  that 

•within  the  category  of  crimes  which  treaty    must    be    had    in    the    state 

it  is  the  purpose  of  extradition  to  „,  „  „   ,  *       j        j  j.  j 

^„„,„„„ "  where   he   was   found   and   arrested. 

"If   it  be  asked  how  it  is   to  be 
ascertained  that  the  offense  charged        ^Muller's   Case,   5   Phila.   289,    10 
is  known  and  recognized  as   an   of-   Ops.  Atty.  Gen.  501. 
fense,  the  answer  is  that  our  own  law       iRe  De  Giacomo,  12  Blatchf.  391, 
-will    afford    a.    sufficient    test,    being  Fed.  Gas.  No.  3,747. 
abundantly  comprehensive  as  to  of-       '^Qiieen    v.    Glinton,    6   L.    T.    66; 
fenses  against  person  and  property.   Clarke,    Extradition,    p.    115;    Law- 

"Besides    which    there    ia    another   rence  Com.  sur  Wheat,  iv.  445. 
reason  for  seeing  that  the  charge  in       A  similar  view  is  taken  by  Bar  in 
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837a.  Change  of  allegiance  of  place  of  offense. — An  offense 
committed  at  a  place  which,  at  the  time,  was  not  within  the 
jurisdiction  of  Great  Britain  is  not  extraditable  under  the  treaty 
with  that  country,  providing  for  extradition  for  offenses  com- 
mitted within  the  jurisdiction  of  "either  party,"  although  the 
place  has,  since  the  commission  of  the  offense,  been  brought 
within  such  jurisdiction.  ^ 

838.  Extradition  refused  when  there  can  be  no  fair  trial. — 

The  sole  object  of  extradition  being  to  secure  the  due  and  ef- 
fective administration  of  justice,  a  surrender  cannot  be  right- 
fully made,  apart  from  treaty  obligation,  to  a  state  in  which 
a  fair  trial  cannot  be  had.  It  may  be  said  that  if  this  view 
be  accepted,  every  civilized  country  adopting  it  would  become 
the  unresisting  refuge  of  fugitive  criminals  from  semi-civi- 
lized lands.  But  this  objection  rests  on  a  confusion  of  expul- 
sion with  extradition.  Every  state  has  the  international  right 
to  refuse  to  admit  aliens,  or  to  expel  them  if  their  presence 
should  be  detrimental  to  the  public  welfare.-^  But  extradition 
is  in  the  nature  of  an  arrest,  the  warrant  returnable  to  a  com- 
mitting magistrate,  who  will  proceed  to  trial  according  to  those 
rules  of  justice  established  by  civilized  nations.  Of  course, 
a  treaty  of  extradition  may  be  enacted  with  a  barbarous  coun- 
try; and,  if  enacted,  it  must  be  carried  out.  But  when  no 
such  treaty  exists,  and  when  it  is  the  high  police  prerogative 
of  the  chief  magistrate  that  is  appealed  to,  to  arrest  a  person 
resident  in  his  realm,  the  warrant  ought  to  issue  only  as  the 
preliminary  to  a  fair  trial  on  the  merits  of  the  case,  where 
the  defendant  will  have  an  opportunity  of  proving  his  inno- 
cence before  an  impartial  court,  ^     A  surrender,  also,  will  be 

an  article  in  fhe  Revue  de  droit  in-  i  Bar,  §  148. 
ternational  for  1877. 

The  Federal  Supreme  Court  of  2  But  it  is  no  objection  to  the  ex- 
Mexico  in  1878  (reversing  the  dcci-  tradition,  under  act  of  June  6,  1900, 
sion  of  the  district  court  of  Mata-  ,  _„„  .  .^.  ,  „  '  .,  ' 
moras),  held  that  the  extradition  '^'■'^'P-  '^3,  of  a  citizen  of  the  United 
treaty  of  1861,  between  Mexico  and  States  upon  requisition  of  the  chief 
the  United  States,  was  constitutional,  executive  officer  of  a  foreign  country 
and  should  be  enforced  by  the  courts  ^^^  ^^^  by  or  under  control  of  the 
as  to  prior  offenses.  The  opinions  '^  •'  ,,  ,  ,,  ,  ,  .  , 
are  given  at  large  in  Foreign  Rela-  Umted  States,  that  the  statute  does 
tions,  U.  S.  1878,  p.  5G0.  For  other  not  secure  to  the  accused  the  rights, 
extradition  proceedings,  see  Foreign  privileges,  and  immunities — such  as 
Relations,  U.  S.  1879,  p.  741.  ^j^^^  relating  to  the  writ  of  habeas 

i/Je  Taylor,  118  Fed.  196.  corpus,    bills    of   attainder,    ex   post 
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refused  when  the  effect  is  to  expose  the  fugitive  to  a  barbarous 
punishment,  or  one  revolting  to  a  civilized  jurisprudence.  And 
so,  as  we  will  see,  the  surrendering  country  may  impose  con- 
ditions as  to  the  way  in  which  the  surrendered  fugitive  is  to 
be  tried.* 

839.  And  so,  for  political  offenses. — ISTotwithstanding  the  au- 
thority of  Grotius,^  there  is  a  general  consent  of  modern  jur- 
ists to  the  effect  that  between  independent  sovereignties  there 
should  be  no  extradition  for  political  offenses.^  Bluntschli  has 
vigorously  defended  this  position;*  and  his  argument  may  be 
■-extended  by  mentioning  the  following  points:  The  mode  of 
trial  and  nature  of  punishment  in  political  prosecutions  insti- 
tuted by  the  offended  sovereign  have  not,  as  a  general  rule, 
that  impartiality  and  moderation  which  will  justify,  on  the 
principles  heretofore  stated,  an  umpire  state  in  exercising  this 
high  and  delicate  prerogative  of  sovereignty.  Then,  again, 
though  the  object  of  treason  is  the  same  in  all  civilized  states, 
yet  as  to  what  constitutes  treason  there  is  the  widest  divergence. 
In  one  country,  dissent  from  the  established  church;  in  an- 
other the  maintenance  of  freedom  of  speech;  in  another 
an  appeal  for  a  reformed  Constitution,  or  for  trial  by 
jury, — may  be  regarded  as  treason.  A  marked  distinction 
also  exists  between  the  allegiance  of  nationality  and  the  alle- 
giance of  residence.    There  is  a  partial  allegiance  arising  from 

facto  laws,  and  trial  by  jury — which  lum  state  is  bound  to  refuse  to  per- 

are  guaranteed  by  the  Federal  Con-  mit  this  privilege  to  be  used  to  im- 

,.,    ,.         .  ,  J       ...  peril  the  peace  or  lustice  of  the  other 

stitution    to    persons    charged    with  »^^^.^^    ^^^    j^    ^jJ^   ^^^^^    ^.^    ^^j^^ 

crimes  against  the  United  States,  proper  measures  to  ward  oflf  such 
Neely  v.  Henkel,  180  XJ.  S.  109,  45  abuse.  The  distinction  between  po- 
L.  ed.  448,  21  Sup.  Ct.  Rep.  302.  litical   and   ordinary  crimes   is   now 

recognized  both  specially  in  treaties 

and  generally  in  diplomatic  practice; 

spost,  I  856.  and  it  obtains  even  with  such  states 

as   in  principle  extend  the   doctrine 

1  De  Jure  Belli,  II.  chap.  21,§§  4^6.   of  extradition  to  political  fugitives, 

2  Lawrence's  Wheaton,  Internation-  but  who  may  desire  to  protect  par- 
al  Law,  245,  note;  Woolsey,  Interna-  ticUlar  fugitives  on  the  ground  of 
tional  Law,  §  79 ;  Lewis,  Foreign  Jur.  sympathy.  Political  offenses  are 
p.  44;  Phillimore,  International  Law,  necessarily  directed  against  the  Con- 
407;  Heffter,  §  63;  Fcelix,  ii.  No.  stitution  and  the  political  condition 
609;  Mohl,  p.  705;  Marquardson,  of  an  especial  state,  and  form,  there- 
p.  48 ;  Bar,  §  150 ;  Geyer,  in  Holtzen-  fore,  no  cause  of  anxiety  to  other 
dorff's  Ency.  Ijcipzig,  1870,  p.  540 ;  states.  It  is  possible  that  the  politi- 
Kluit,  p.  85.  cal  principles  and  tendencies  of  two 

3  The  state  granting  such  an  asy-  states  thus  brought  into  controversy 
lum  is  not  bound  either  to  surrender   may  be  opposite   and  hostile.      The 

■or  to  eject  the  fugitive.    But  the  asy-   proscribed   political   offender   of   one 
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residence ;  there  is  a  fuller  allegiance  arising  from  nationality ; 
and  these  two  may  conflict.'*  The  safer,  as  well  as  the  more 
liberal  and  humane,  rule  is  for  the  asylum  state  in  all  politi- 
cal cases  to  refuse  its  intervention. 

This  principle  may  now  be  viewed  as  incorporated  in  public 
international  law.  In  the  case,  it  is  true,  of  the  Hungarian 
insurgents,  who  took  refuge  in  Turkey  in  1849,  Russia  and 
Austria  made  a  requisition  for  surrender  on  the  sultan,  but 
this  was  refused,  and  the  demand  ultimately  withdrawn.  On 
this  demand  Lord  Palmerston,  in  a  despatch  of  October  6, 
1849,  said:  "If  there  is  one  rule  more  than  another  that  has 
been  observed  in  modern  times  by  independent  states,  both 
great  and  small,  of  the  civilized  world,  it  is  the  rule  not  to 
deliver  up  political  refugees.  The  laws  of  hospitality,  the 
dictates  of  humanity,  the  general  feelings  of  mankind,  forbid 
such  surrenders,  and  any  independent  government  which,  by 
its  own  free  will,  was  to  make  any  such  STirrender,  Avould  be 
imivers.illy  stigmatized  as  dishonored,  unless  a  state  is  bound 
to  extradition  by  the  positive  obligations  of  a  treaty;  but  such 
treaty  engagements  are  few,  if  indeed  any  such  exist.'"  The 
.same  view  was  substantially  taken  by  the  government  of  the 
United  States  in  the  case  of  Koszta.^ 

Among  confederated  states,  however,  the  insertion  in  their 
•common  Constitution  of  treason  as  a  cause  for  extradition  in- 
land may,  perhaps,  be  honored  as  a  Bluntschli,  ut  supra.  The  topic  i' '. 
martyr  of  freedom  in  another  land;  the  text  is  further  illustrated  in  Law- 
he  who  in  the  name  of  justice  expels  rence  Com.  sur  Wheat,  iv.  447  et  se^, 
subjects  from  one  state  may,  as  a  4  Geyer  (Leipzig,  1870,  ut  supra) 
destroyer  of  justice,  be  execrated  by  says:  The  right  of  asylum  in  this 
the  subjects  of  another  state.  Even  case  must  be  held  sacred;  for  if  we 
when  such  contrasts  do  not  exist,  would  punish  or  surrender  foreign 
those  conversant  with  history  cannot  political  offenders,  we  must  decide 
fail  to  have  observed  that  political  the  preliminary  question  whether  the 
prosecutions  are,  far  more  than  other  foreign  government  or  Constitution 
forms  of  criminal  proceeding,  likely  they  have  so  assailed  is  legitimate, — 
to  be  swayed  by  partisan  passion ;  a  decision  the  courts  have  not  always 
and  that  sometimes  men  noble  and  the  proper  materials  to  make,  and 
venerated  have  assailed  the  political  which  may  lead  to  international  com- 
constitution  of  their  native  land,  plications.  Extradition  may  be  not 
The  interests  of  statemanship,  of  jus-  infrequently  made  an  agency  for  the 
tice,  and  of  humanity,  unite  in  invok-  suppression  of  movements  really  just 
ing  protection  of  this  kind  for  politi-   and  noble. 

■cal   fugitives.      But   while    such   an        5  See  authorities  on  this  question 
asylum  should  be  awarded,  it  should   fully  collected  by  Mr.  Lawrence,  Com. 
not  be  abused.      No  fiigitive  should  sur  Wheat,  iv.  447  et  seq. 
be  permitted  to  use  this  asylum  for        6  Woolsey,  International  Law,  §  80, 
the  continued  prosecution  of  politi-   Appx.  III.,  p.  .302.     Ante,  §  6. 
cal     assaults     on    his     home     state. 
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not  unusual.  This  is  the  case  with  the  Constitution  of  the 
United  States/  and  with  that  of  the  German  Confederacy;* 
though  the  Swiss  articles  of  confederation  except  political  of- 
fenses from  the  cases  in  which  extradition  is  obligatory.®  A 
special  convention  was  entered  into  in  1834  by  Austria,  Prus- 
sia, and  Russia,  for  the  mutual  surrender  of  political  fugitives 
in  a  particular  emergency;  but  this  convention  is  not  consid- 
ered to  have  had  continuous  force. 

In  the  extradition  treaties  negotiated  by  the  United  States, 
political  offenders  are  either  implicitly  excluded,  by  non-speci- 
fication among  those  for  which  extradition  will  be  granted, 
or  are  excepted  in  express  terms.  ^ " 

It  is  important  to  remember,  however,  that  there  may  be 
cases  nominally  political,  which,  nevertheless,  are  essentially 
distinguishable  from  those  in  which  the  gist  of  the  offense  is 
opposition  to  government,  and  as  to  which  extradition  is  to 
be  refused.  ■*  ^     On  the  one  side,  we  may  hold  that  there  should 

7  Art.  4,  §  2.  person    so    assassinated    is    invested 

8  Bar,  §  150,  ^lote  9.  with  any  political  character,  then  the 

9  Schweizerische  Bundesverfassung,  offense  becomes  a  political  offense, 
art.  50.  and    the    law    of    England    declares 

that  he  shall  not  be  given  up  to  jus- 

10  Offenses  of  a  political  nature  tice.  This  position  appears  to  me  to 
are  expressly  excepted  by  the  act  of  ^e  utterly  untenable.  There  is,  I 
T  o  TnZ^  ,  J-  TT  o  T>  apprehend,  a  discretionary  power 
June  6,  1900  (amending  U.  S.  Rev.  ^^^^^  ^^  y^^  Secretary  of  State  as  to 
Stat.  §  5270,  U.  S.  Comp.  Stat.  1901,  the  application  of  the  act,  and  all  I 
p.  3591 ) ,  providing  for  extradition  can  say  on  this  point  is  that,  if  an 
for  certain  enumerated  crimes  upon  '^^o^W?  gentleman  can   succeed   in 

.  .^.  J.    j:  J.T.        -T     establisning  a  distinction  between  the 

the  requisition  or  request  of  the  mil)-    ^^^  ^f  ^  p^^^jy  political  offense  and 

tary  governor,  or  chief  executive  of-  an  offense  against  morality,  I  shall 

ficer  in  control,  of  any  foreign  eouD-  be   willing  to   consider   the   proposal 

try  or  territory  occupied  by,  or  un-  to  insert  a  clause  to  meet  such  a  case 
,     =   i,     TT   -i    1  cj.  J.  But   it   becomes  a   very   different 

der  the  control  of,  the  United  States,  ti^j^g  ^j^^^^^  ;„  furtherance  of  some 

political  or  pretended  political  pur- 
n  On  this  point  we  have  some  pose,  some  foul  crime,  such  as  assas- 
striking  remarks  from  Lord  Stanley,  sination  or  incendiarism,  is  coin- 
since  Earl  of  Derby,  made  in  the  mitted.  Thus,  attempts  by  conspira- 
House  of  Commons  on  August  3,  tors  to  assassinate  a  reigning  sover- 
1866:  piS") — regardless,  perhaps,  that  in 
"It  does  seem  to  me  that,  while  on  doing  so  other  lives  may  be  sacrificed, 
the  one  hand  we  desire  to  retain  in-  — or  the  setting  fire  to  a  prison  at 
violate  the  right  of  exemption  from  the  risk  of  burning  all  those  within 
arrest  for  political  offenses,  it  is  mon-  it,  or  the  murder  of  the  police  for  the 
strous  to  say,  on  the  other  hand,  that  purpose  of  rescuing  prisoners  in  cus- 
if  any  private  person  is  assassinated  tody  for  political  offenses,  are  crimes, 
in  the  streets  of  Paris,  for  example,  in  respect  of  Avhich — though  the  mo- 
and  the  murderer  escapes  to  England,  five  was  a  political  one— we  cannot 
he  mav  be  punished:  but  tliat  if  the  think  that  any  immunity  should  be 
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be  no  extradition  for  a  crime,  though  covered  by  a  treaty  (s.  g.j 
homicide),  which  is  incidental,  in  the  nature  of  things,  to  the 
execution  of  a  revolt.  On  the  other  hand,  when  a  political 
disturbance  is  used  to  further  private  revenge  or  cupidity,  ex- 
tradition should  be  granted. '  ^ 

Political  offenses,  to  be  within  the  range  of  the  exception, 
are  distinguishable,  therefore,  from  assassinations,  or  attempt- 
ed assassinations,  in  this:  That  a  political  offense  of  the  ex- 
cepted class  must  be  an  ordinary  incident  to  an  attempt,  by 
warfare  permissible  to  belligerent  insurgents,  to  overthrow  a 
government  by  force,  or  to  reform  a  government  by  public 
agitation.  Hence,  Extradition  will  not  be  granted  of  a  person 
charged  with  assisting  in  a  revolt  whose  object  is  to  overturn 
a  government.  On  the  other  hand,  as  the  assassination  of  a 
political  leader  is  a  mode  of  warfare  which  is  denounced  by  all 
civilized  states,  no  matter  how  democratic  niay  be  the  govern- 
ment of  such  states,  such  assassination  cannot  be  regarded  as 
a  strictly  political  offense.  Hence,  while  no  European  state 
would  have  delivered  to  the  United  States  parties  to  the  late 
secession  insurrection,  or  even  secession  naval  officers  charged 
with  piracy,^*  it  has  been  agreed  by  European  jurists  that 
there  is  no  European  state  that  would  not  have  delivered  to  the 
United  States  one  of  the  parties  concerned  in  the  murder  of 

afforded.  Civil  war  and  insurrection  surrection,  and  consequently  could 
take  place  openly  in  the  face  of  day,  not  discharge  the  accused  as  of  right, 
and  may  or  may  not  be  justified  or  To  meet  this  possibility  a  discretion- 
excused  by  circumstances;  but  assas-  ary  power  in  favor  of  the  prisoner 
sination  or  other  forms  of  revolting  should  be  reserved  to  the  government 
«rime  lose  none  of  their  atrocity  to  refuse  to  deliver  up  a  person  so 
from  their  connection  with  political  accused."  Report  of  Ensrlish  Oom- 
motive.  missioners  of  1878.      See  proceedings 

"Generally  speaking,  we  would,  of  Inst.  Int.  Law.  ante,  §  835;  Vazel- 
therefore,  decline  to  recognize  the  hes  sur  I'extradition,  1877. 
suggestion  of  a  political  motive  as  a  isCf.  Billot,  Traite  de  I'extradi- 
ground  on  which  a  magistrate  or  tion,  pp.  104^6;  Hglie,  Theorie  du 
judge  should  refuse  a  demand  for  the  code  pCnal,  i.  410;  Clarke,  Extradi- 
siurender  of  a  person  accused  of  what  tion,  170  et  seq.;  Westlake,  Memoir 
(in  the  absence  of  such  motive)  in  1876  before  Social  Science  Associa- 
would  be  an  ordinary  crime,  unless  tion;  Ortolan,  Elements  de  droit 
the  act,  to  which  a  political  charac-  pfinal,  i.  730,  731. 
ter  was  sought  to  be  ascribed,  oc-  isRe  Tivnan,  5  Best  &  S.  645,  33 
curred  during  a  time  of  civil  war  or  L.  J.  Mag.  Cas.  N.  S.  201,  11  Jur. 
•open  insurrection.  Cases,  however,  N.  S.  34,  10  L.  T.  N.  S.  499,  12  Week, 
may  occur  in  which  it  would  be  unde-  Rep.  858,  9  Cox,  C  C.  552.  See,  to 
sirable  to  surrender  a  person  accused  same  effect,  Canada  rulings  cited  in 
of  a  crime  instigated  by  a  political  Lawrence  Com.  sur  Wheat,  iv.  439, 
motive,  even  though  a  magistrate  or  in  Boston  Law  Reporter,  April,  1865J 
judge  could  not  pronounce  that  there  p.  92;  Clarke,  Extradition,  p.  87. 
existed  either  civil  war  or  open  in- 
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President  Lincoln.  The  same  distinction  is  to  be  applied  to 
the  demand,  by  the  Eussian  government,  in  1879,  on  France,, 
for  the  surrender  to  Eussia  of  Hartmann,  who  was  charged 
with  being  concerned  in  an  attempt  to  destroy  by  explosion  a 
railway  train  for  the  purpose  of  killing  the  Eussian  Emperor,, 
together  with  some  of  his  high  officials.  The  French  authori- 
ties declined  to  surrender  on  the  ground  that  the  identity  of  the 
accused  was  not  made  out  This  may  have  been  an  evasion,  in 
order  to  avoid  the  popular  clamor  based  on  the  sympathy  of 
the  communistic  party  with  the  nihilists,  of  whom  it  was  al- 
leged that  Hartmann  was  a  leader.  But  on  principle,  Hart- 
mann, if  his  identity  as  a  party  concerned  in  the  offense 
charged  was  established,  should  have  been  surrendered  by 
France.  And  unless  the  exception  be  otherwise  limited  by 
statute,  the  immunity  awarded  to  political  offenses  should  not 
be  extended  (1)  to  cases  where  political  hostility  is  set  up  to 
cover  private  spite  or  greed;  or  (2)  cases  where  agencies  (e.  g., 
assassination)  are  employed  which,  by  the  laws  of  civilized 
warfare,   are  not  permitted  to  belligerent  insurgents.'* 

1*  To  this  effect  is  the  action  of  the  state  immediately  offending.     In  the 

International  Institute,  at  its  meet-  same  review    (p.  520)   will  be  found 

ings  at  Brussels,  in  September,  1879,  a  letter  from  Professor  Martens,  of 

and  at  Oxford,  in  September,   1880,  St.  Petersburg,   vindicating   extradi- 

as  given  ante,  §  835.      See  the  expo-  tion  in  cases  of  regicide,  and  of  Pro- 

sition   by   M.    Renault   in   Jour,    du  fessor   Saripolos,  of   Athens,   to  the 

droit  int.  privg,  1880,  p.  78.  same  effect    (p.  524). 

A  discussion  on  this  topic  at  the  An  article  by  Professor  Teiehmann, 

meeting   of   the   International   Insti-  of  Basle,  on  political  offenses,  in  ref- 

tute   in   1877   will   be   found   in   the  erence  to  extradition,  is  published  in 

Revue  de  droit  int.  for  1878,  pp.  382,  the    Revue    de    droit    int.    for    1879,. 

383.       Professor   Brocher,   in  his   re-  pp.  473,  488,  517.      That  an  attempt 

port  to  the  Institute  at  that  session,  at   assassination   will   not   be   with- 

took  the  ground  that  while  crimes  of  drawn  from  the  operation  of  extradi- 

a  political  character  were  generally  tion  by  the  fact  that  the  attempt  was 

excepted  in  extradition  treaties,  the  designed  to  subserve  the  purposes  of 

exception  was  not  absolute,  but  that  revolution,  he  illustrates  by  the  ease 

it  was  within  the  discretion  of  the  of  Bardon,  implicated  in  the  Fieschi 

asylum  eountTy  to  surrender  in  cases  conspiracy,  and  delivered  by  Prussia 

where  the  crime  charged  was  not  in  to  France,  in  1835;   that  of  parties 

its  nature  a  due  incident  of  belliger-  delivered  by  Switzerland  to  France, 

ent  insurgency.     Professor  Hornung,  in  1845,  on  the  charge  of  attempted 

of  Geneva,  in  a  communication  in  the  regicide;   that  of  the  extradition  by 

Revue  du  droit  int.  for  1879,  p.  518,  France,   in   1848,  of  the  assassins  of 

argues    that    even    in    cases    of    at-  the  Duke  of  Lichtenstein ;  that  of  a 

tempted  regicide  there  should  be  no  French    extradition,    in    1869,    of    a 

extradition;   but  he  bases  this  eon-  party    concerned    in    the    attempted 

elusion  on   the   position  that   states  assassination,  for  political  purposes, 

which    punish    offenses    against    the  of  General  Folliot. 

law  of  nations  can  inflict  proper  pun-  The  demand  of  Austria  and  Russia 

ishment   on    offenders    of   this    class  on  Turkey  for  the  surrender  of  Kos- 

without    surrendering    them    to    the  suth,  and  other  parties  implicated  in 
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840.  Nor  for  escape  from  military  service. — "The  delivering 
Tip  by  one  state,"  says  Mr.  Wheaton/  "of  deserters  from  the 
military  or  naval  service  of  another,  also  depends  entirely  up- 
on mutual  comity,  or  upon  special  compact  between  different 
nations;"  but  so  far  as  this  implies  the  extension  of  such  sur- 
render to  any  cases  not  provided  for  by  convention,  it  may  now 
be  viewed  as  too  broad  a  statement  of  the  law.     With  regard 


revolutionary  movements  in  Hungary 
and  Poland,  was  withdrawn  on  con- 
dition that  the  refugees  would  not  be 
permitted  to  remain  on  the  shores  of 
Asia  Minor.  Billot,  p.  108;  Wool- 
sey,  International  Law,  §  81.  On  the 
same  principle,  Louis  XIV.,  while  de- 
clining to  surrender  parties  impli- 
cated in  conspiracies  to  subvert  the 
government  of  William  III.,  agreed, 
at  the  peace  of  Ryswick,  that  they 
should  not  be  harbored  in  France. 

An  article  by  Renault,  on  extradi- 
tion for  political  crimes,  will  be 
found  in  the  Journal  du  droit  int. 
privg  for  1880.  In  this  article  a  his- 
torical sketch  is  given  of  the  law  of 
asylum,  and  it  is  shown  that  this 
right  was  held  inviolable  as  against 
Spain,  under  Philip  II.,  by  France 
and  England,  in  favor  of  Antonio 
Perez,  charged  with  high  treason; 
against  France,  by  England  and  Hol- 
land, in  favor  of  Huguenots  charged 
with  treason;  against  England,  by 
France,  in  favor  of  the  Jacobites 
charged  with  treason.  Tlais  line  of 
political]  action  is  traced  to  the  pres- 
ent day,  and  it  is  maintained  that  it 
is  now  established  by  the  great 
weight  of  authority  that  extradition 
of  political  offenders  will  not  be 
granted.  Of.  Dallmann,  in  Blunt- 
scl\li's  Staatsworterbuch,  title  "Aus- 
lieferung;"  Fiore,  Dell  estradizione : 
Teichmann,  Les  delits  politique. 

Political  crimes  presuppose  au- 
dacity rather  than  perversity;  unrest 
of  temper  rather  than  corruption  of 
heart;  fanaticism  rather  than  wick- 
edness. F.  Hglie,  cited  in  Jour,  du 
droit  int.  privg,  1880,  p.  59. 

A  statement  of  the  earlier  demands 
of  this  class  will  be  found  in  Law- 
rence Com.  sur  Wheat,  iv.  376  et  seq. 

Ornelas  v.  Ruisi,  161  U.  S.  502,  40 


L.  ed.  787,  16  Sup.  Ct.  Rep.  689, 
after  holding  that  a  decision  of  the 
committing  magistrate  upon  compe- 
tent legal  evidence  with  respect  to- 
the  political  or  nonpolitical  charac- 
ter of  an  offense  for  which  extradi- 
tion is  sought  is  final  for  the  pur- 
poses of  the  preliminary  examination,, 
unless  palpably  erroneous  in  law,. 
and  cannot  be  reviewed  on  the  weight 
of  evidence, — held  that  a  decision  by 
a  commissioner  that  the  offense 
charged  was  a  nonpolitical  one  was 
within  the  rule,  and  therefore  not 
reviewable  upon  habeas  corpus,, 
where  the  persons  sought  to  be  ex- 
tradited were  charged  with  murder, 
arson,  robbery,  and  kidnapping  dur- 
ing a  raid  of  130  or  140  men  from' 
Texas  into  Mexico,  during  which 
they  attacked  about  40  Mexican 
soldiers,  killed  and  wounded  some,, 
assaulted  private  persons,  burned 
houses,  and  carried  away  property.- 
In  Re  Ezeta,  62  Fed.  972,  it  was 
held  that  offenses  of  murder  and  rob- 
bery charged  against  officers  of  the- 
army  of  Salvador,  and  committed 
during  revolutionary  hostilities, 
were  political  offenses,  and  therefore 
not  extraditable  under  the  treaty 
with  the  republic  of  Salvador,  al- 
though they  were  of  a  summary  char- 
acter. 


1  Lawrence's     Wheaton, 
tional  Law,  p.  237. 
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to  the  extradition  of  persons  flying  from  threatened  conscrip- 
tion, it  is  now  conceded  that  no  surrender  should  be  made  hy 
the  state  of  refuge.^  So  far  as  concerns  deserters,  no  doubt 
cartel  conventions  for  mutual  extradition  may,  in  some  cases, 
be  expedient.  But  without  such  conventions,  such  surrenders 
are  not  now  made;  and  under  any  circumstances  there  should 
be  satisfactory  proof  that  the  deserter  to  be  surrendered  was 
not  led  to  enlist  by  wrong  means,  and  vdll  not  be  subjected,  on 
his  return,  to  a  barbarous  punishment.^  In  the  United  States 
conventions  of  this  kind  are  rare.* 

841.  Extradition  not  refused  because  person  demanded  is  a 
subject  of  the  asylum  state. — We  must  now  recur  to  the  dis- 
tinction mentioned  as  existing  between  the  English  common 
law  and  the  Roman  common  law,  as  now  applied  in  Europe. 
By  the  former,  a  subject  cannot  be  tried  by  his  sovereign  for 
offenses  committed  abroad  against  another  sovereign.  By  the 
latter,  a  subject  may  not  only  be  tried  for  such  offenses,  but 
the  sovereign  in  some  countries  and  in  certain  issues  deems 
it  his  duty  to  institute  such  a  trial.  Hence  it  is  that  while 
England  and  the  United  States,  on  the  ground  that  there  would 
otherwise  be  a  failure  of  justice,  grant  warrants,  as  between 
themselves,  on  due  cause  shovm,  for  the  extradition  of  their 
ovsTQ  subjects,  no  such  reason  exists  why  a  similar  course 
should  be  taken  by  states  not  in  this  way  limited.  If  a  demand 
is  made  on  one  of  the  latter  states  for  the  extradition  of  a 
subject  charged  with  an  offense  against  a  foreign  sovereign, 
the  answer  is,  "We  try  such  cases  ourselves."  On  the  other 
hand,  in  the  United  States  and  in  England,  extradition  is  not 
refused  of  a  subject  when  demanded  by  the  sovereign  of-  a 
foreign  state,  for  a  crime  committed  in  such  state ;  ^  though  it 

2  Rotteck,  in  Staatslex,  ii.  p.  40;  make  any  distinction  In  this  respect 
Bluntschli,  ut  supra;  Mohl,  die  Vol-  between  its  own  subjects  and  foreign- 
■kerrechtliehe  Lehre  vom  Asyl.  ers;  and  stipulations  to  the  contrary 

3  Bar,  §  150;  Kluit,  p.  75.  should  be  omitted  from  all  treaties." 
i  Dana's     Wheaton,     International    7  Cent.  Law  J.  40 ;  19  Alb.  L.  J.  329. 

Law,  I  121. 

1  See  United  States  v.  Nash,  Bee,  So,  the  fact  that  accused  is  a  citi- 

•266,  Wharton,  St.  Tr.  392,  Fed.  Cas.  zen  of   the   United   States   does  not 

No.    16  175,    Jour     Jur     13;    Kings-  ^^j.  j^j^  extradition  under  act  of 

iury's  Case,  106  Mass.  223.  ^         »     mnn      i,         -rno    i-          * 

This   subject   is   discussed   by   the  J""e   6,    1900,   chap.   793,   to   a   for- 

■Commission     on     Extradition,      ap-  eign   country   occupied  by  or   under 

pointed  by  the  British  government  in  the    control    of    the    United    States. 

1877^  which  concludes  as  follows:  y^^^     ^    ^^^^.^j    ^80  ^    g    j^g    ^g 

"On    the    whole,    the    Commission  ?,,„„,„        oi    t,        on„ 

unanimously  were  of  opinion  that  it  L.  ed.  448,  21  Sup.  Ct.  Rep.  302. 

is  inexpedient  that  the  state  should  But  a,  citizen  of  the  United  States 
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might  be  otherwise  if  it  were  an  offense  of  which  the  asylum 
st&te  took  cognizance.  In  Germany,  however,  where  offenses 
"by  subjects  abroad  are  justiciable,  surrender  is,  under  such  cir- 
cumstances, refused.^  An  exception  to  this  effect  exists  in  our 
treaties  with  Prussia  and  the  North  German  states,  with  Bava- 


cannot  be  surrendered  to  Mexico  as  a 
fugitive  under  the  treaty  with  that 
country,  which  provides  that  "neither 
•of  the  contracting  parties  shall  be 
bound  to  deliver  up  its  own  citi- 
zens." Eon  parte  MoGabe,  12  L.  E. 
A.  589,  46  Fed.  363. 

i  Dana's  Wheaton,  International 
Law,  §  120,  note;  Lawrence's 
Wheaton,  International  Law,  p.  237, 
note;  Lawrence  Com.  sur  Wheaton, 
Iv.  363  et  seq. 

A  valuable  article  on  the  extradi- 
tion of  subjects  will  be  found  in  the 
Jour,  du  droit  int.  privg  1876,  p.  425. 

Apart  from  treaty  stipulations,  no 
■doubt  the  weight  of  authority  among 
European  jurists  is  against  the  sur- 
render by  a  sovereign  of  his  own  sub- 
ject to  a  foreign  prince  to  be  tried 
"for  a  crime  committed  within  the 
latter's  dominions.  See  Bluntschli, 
■quoted  ante,  |§  835  et  seq.  To  some 
•e.Ktent  this  result  is  influenced  by  the 
latent  disbelief,  by  those  versed  in 
the  Roman  jurisprudence,  in  the 
■equity  of  foreign  laws.  But  the  os- 
tensible reasons  assigned  are  not 
without  great  weight.  Each  state, 
it  is  urged,  is  bound  to  correct  as 
well  as  to  protect  its  own  subjects, 
as  long  as  they  are  on  its  soil.  The 
relation  of  sovereign  to  subject  is 
that  of  father  to  child;  as  long  as 
the  subject  resides  within  the  sover- 
eign's territory,  this  relation  contin- 
ues, and  no  other  foreign  jurispru- 
-dence  should  be  permitted  to  step  in. 
If  the  subject  has  done  wrong,  his 
own  state  must  punish  him;  to  per- 
mit others  to  assume  this  office  would 
be,  not  only  to  usurp  the  preroga- 
tives, but  to  weaken  the  authority, 
of  the  state  thus  invaded.  Nor  is 
the  suspected  party  without  his 
rights  in  this  respect.  He  is  enti- 
itled  to  be  judged  in  his  country,  by 
Vol.  II.  CoNPL.  op  Laws — 105. 


laws  familiar  to  himself,  among  his 
neighbors,  where  his  character  ia 
known,  and  where  witnesses  to  sus- 
tain it  can  be  secured  and  an  alibi 
proved.  If  it  be  said  that,  by  going 
to  another  land  to  commit  a  crime, 
he  subjects  himself  voluntarily  to  the 
jurisdiction  of  such  land,  the  answer 
is  that  this  begs  the  question,  for  the 
question  at  issue  is  whether  the  de- 
fendant committed  the  crime  at  all. 
And  it  may  be  also  argued  that  such 
extradition  is  peculiarly  unjust  when 
the  prosecuting  country,  as  is  the 
case  with  those  following  the  Eng- 
lish common  law,  refuses,  in  crimi- 
nal cases,  to  receive  the  testimony  of 
any  witnesses,  except  such  as  are  at 
the  trial  capable  of  examination  and 
cross  -  examination  orally.  What 
chance  would  a  German,  thus  brought 
to  trial  in  the  United  States,  have 
of  vindicating  his  character,  or  of 
proving  an  alibi,  when  the  witnesses 
for  this  purpose  would  have  to  be 
carried  across  the  ocean?  How  could 
the  successive  and  sudden  emergen- 
cies of  a  trial  be  in  this  way  properly 
met?  For  these  and  other  reasons 
we  have  arrayed  against  the  princi- 
ple of  a  state  surrendering  its  own 
subjects  to  another  state  for  trial  the 
high  authority  of  Vattpl  ( Nations,  bk. 
1,  §  232,  bk.  2,  §77),  of  Ortolan  (No. 
897),  of  H61ie(p.  668) ,  of  Mittermaier 
( Straf verf ahren,  §  55 ) ,  of  Berner 
(p.  184),  of  Bluntschli  (ante,  §§  835 
et  seq.), of  Hefifter  (p.  118),  of  Foelix 
(ii.  No.  324,  p.  224,  note),  and  it 
may  also  be  said  of  Wheaton  (Law- 
rence's Wheaton,  International  Law, 
p.  236,  where  Mr.  Wheaton  says 
that  the  nondelivery  by  a  state  of  its 
own  citizens  is  a  rule  "generally  fol- 
lowed, and  especially  by  constitu- 
tional governments." )  It  is  true  that 
the  treaty  of  the  United  States  with 
France  makes  no  such  express  excep- 
tion; and  an  imperial  decree  of  De- 
cember 23,   1811,  authorized  the  ex- 
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ria,  with  Baden,  with  Norway  and  Sweden,  with  Mexico,  with 
Austria,  and  with  other  states  to  be  hereafter  specified.*  No 
such  exception  appears  in  the  treaties  with  Great  Britain, 
France,  Hawaiian  Islands,  Italy,  Switzerland,  Nicaragua, 
Venezuela,  Ecuador,  Free  States  of  Orange,  and  the  Domini- 
can Republic.  The  true  rule  is  that,  wherever,  by  the  juris- 
prudence of  a  particular  country,  it  is  capable  of  trying  one  of 
its  subjects  for  an  offense  alleged  to  have  been  committed  by 
such  subject  abroad,  the  extradition  in  such  case  should  be 
refused;  the  asylum  state  having  the  right  of  trying  its  own 
subject  by  its  own  laws.  When,  however,  it  does  not  assume 
jurisdiction  of  extraterritorial  crimes  committed  by  its  sub- 
jects, then  extradition  should  be  granted. 

842.  No  surrender  where  asylum  state  has  admiralty  jurisdic- 
tion.— But  whatever  we  may  think  on  the  point  just  stated,  we 
must  hold  that  when  the  state  in  which  the  defendant  has 

tradition  of  French  subjects  at  the  we  cannot  demand  his  surrender,  yet 
discretion  of  the  emperor.  But  it  he  may  be  punished,  and  restitution 
is  stated  by  Bar  (§  151,  note  3)  that  awarded,  under  proceedings  from  hi& 
no  use  has  ever  been  made  of  this  own  sovereign.  But  if  an  American 
prerogative;  and  that  in  recent  goes  to  Germany,  and  there  is  guilty 
French  treaties  clauses  are  intro-  of  a  crime  against  the  territorial  law, 
dueed  precluding  such  extradition,  and  returns  to  America,  his  offense 
See  Lawrence  Com.  sur  Wheat,  iv.  goes  unpunished.  He  cannot  be  pun- 
413  et  seq.  ished  by  us,  because  our  courts  take 
That  there  are  difiSculties  in  the  no  jurisdiction  of  offenses  committed 
way  of  the  nonextradition  by  a  state  abroad  against  foreign  laws.  He  can- 
of  its  own  subjects  cannot  be  denied,  not  be  surrendered  to  Germany,  be- 
No  government,  for  instance,  how-  cause  our  treaties  with  Grermany  ex- 
ever  determined  to  subject  any  of  its  pressly  prohibit  such  surrender, 
citizens  to  an  impartial  trial  for  an  3  See  last  note  in  this  chapter, 
offense  committed  in  a  foreign  land,  The  Austrian  government,  in  1876, 
can  secure  as  full  an  attendance  of  demanded  of  England  the  extradition 
witnesses  as  to  the  fact  of  crime  as  of  De  Tourville,  a  naturalized  Eng- 
would  be  possible  in  the  loaus  delicti,  lishman,  who  was  charged  with  hav- 
It  is  true  that  this  is  counterbalanced  ing  murdered  his  wife  in  the  Aus- 
in  part  by  what  has  been  already  trian  Tyrol.  The  defense  claimed 
stated — ^that  it  is  at  the  defendant's  that  by  the  3d  article  of  the  extra- 
home  that  testimony  as  to  character,  dition  treaty  between  Great  Britain 
and  also  as  to  alibi,  can  generally  be  and  Austria,  neither  party  was 
best  obtained;  and  in  part,  also,  by  obliged  to  surrender  its  subjects, 
the  fact  that  in  the  states  which  re-  Mr.  Vaughan,  the  magistrate  before 
fuse  such  extradition,  the  practice  is  whom  the  hearing  was  had,  ruled 
to  permit,  in  criminal  as  well  as  in  that  the  treaty  left  it  discretionary 
civil  cases,  rogatory  letters  to  issue  with  the  British  government  to  sur- 
to  take  the  testimony  of  absent  wit-  render  or  discharge,  and  that  the 
nesses.  But  however  this  may  be,  point  was  one  for  the  government  to 
the  present  practice  in  the  United  determine.  See  Solicitors'  Journal, 
States,  in  respect  to  these  countries,  Dec.  9,  1876,  Jour,  du  droit  int. 
is  singularly  unequal.  If  a  German  priv6,  1876,  p.  426.  The  surrender 
comrs  to  us,  commits  a  crime,  and  ultimately  took  place. 
then  returns  to  his  own  land,  though 
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sought  an  asylum  has,  with  the  prosecuting  state,  admiralty  ju- 
risdiction of  the  offense,  as,  where  the  offense  was  committed 
on  the  high  seas,  a  surrender  ought  not  to  be  made.-^  In  the 
first  place,  by  refusing  to  surrender,  a  needless  circuity  of  proc- 
ess involving  great  cost  is  arrested.  In  the  second  place,  a 
defendant's  personal  rights  would  be  needlessly  imperilled  by 
his  forcible  removal  to  a  foreign  forum.  And  again,  if  a 
surrender  could  be  made  in  one  ease  of  admiralty  jurisdiction, 
it  could  be  made  in  another;  and  if  the  rule  be  admitted  at 
all,  there  would  be  few  admiralty  prosecutions  that  might  not, 
at  executive  discretion,  be  removed  to  a  foreign  land  under  a 
foreign  law.  Even,  therefore,  should  a  surrender  of  a  party 
in  a  case  of  admiralty  jurisdiction  be  granted,  a  court  under 
the  English  common  law,  on  a  writ  of  habeas  corpus,  would  di- 
rect his  discharge.^ 

843.  Conflict  of  opinion  as  to  whether  a  foreign  state  can 
claim  a  subject  who  has  committed  a  crime  in  a  third  state. — ^Dif- 
ficulties also  arise  when  the  offense  was  committed  by  a  sub- 
ject of  the  demanding  state  in  the  territory  of  an  independ- 
ent foreign  state.  The  only  admissible  interpretation,  it 
has  been  argued,  of  the  term  "jurisdiction,"  is  to  treat 
it  as  convertible  with  country,  so  as  to  make  it  necessary  for 
the  offense,  in  order  to  sustain  a  requisition,  to  have  been  com- 
mitted within  the  territory  of  the  demanding  state.     Such  was 

1  This  point  was  conceded  in  1867  Boons' s  Case,  where  the  question 
by  Messrs.  Twiss  and  Forsyth,  the  incidentally  arose,  has  been  the  sub- 
Crown  advisers,  on  a  question  of  ject  of  animated  controversy.  1  Phil- 
piracy.  Lawrence  sur  Wheat,  iv.  limore,  International  Law,  460; 
433.  Lawrence  sux  Wheat,  iv.  401.  Bob- 
Extradition  for  piracy  was  refused  ins    was    a    citizen    of    ttie    United 

by  the  Federal  government  in  1833.  States,  who  had  been  guilty  of  mur- 

Lawrence,  Com.  sur.  Wheat,  iv.  561.  der  in  an  English  ship  on  the  high 

And  the  same  position  was  reasserted  seas.     It  was  objected  to  his  delivery 

in  1878.     Ibid.  561.  that  the  case  was  one  of  which  the 

2  As  sustaining  this  view,  see  Re  American  courts  had  jurisdiction. 
Tiiman,  5  Best  &  S.  645,  12  Week.  By  the  direction  of  Judge  Bee,  he  was 
Rep.  858,  33  L.  J.  Mag.  Gas.  N.  S.  surrendered  to  the  British  govern- 
201,  11  Jur.  N.  S.  34,  10  L.  T.  N.  S.  ment,  being  the  first  surrender  under 
499,  9  Cox,  C.  C.  552.  On  the  other  the  treaty  of  1794.  Bee,  266,  Whart- 
hand,  in  Re  Shea^le,  1  Woodb.  &  M.  on,  St.  Tr.  pp.  392-457,  Fed.  Cas. 
66,  Fed.  Cas.  No.  12,734,  it  was  held  No.  16.175.  The  surrender  was  jus- 
that  the  extradition  treaty  with  Eng-  tified  by  Mr.  Marshall  (afterwards 
land  required  the  surrender  by  the  Chief  Justice)  in  the  House  of  Rep- 
United  States  of  a,  British  subject  resentatives,  in  a  speech  which  was 
who  committed,  on  a  British  ship,  on  pronounced  by  Mr.  Gallatin,  then  a. 
the  high  seas,  piracy  which  was  such  leader  of  the  opposition,  to  be  unan- 
by  act  of  Parliament,  but  not  by  the  swerable.  Adams's  Gallatin,  231, 
law  of  nations.  Uompare  Re  Ben-  232.  The  objection  to  Robins's  sur- 
'"■ett.  11  L.  T.  N.  S.  488.  render  was  put  in  part  on  the  ground 
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the  view  of  Sir  E.  Phillimore/  and  of  the  British  law  officers, 
when  consulted  in  1858  on  the  question  whether  the  American 
government  could  be  asked  to  surrender  to  England  a  British 
subject  who  had  been  guilty  of  homicide  in  France.^  But  for 
an  offense  against  the  demanding  country  the  process  should  be 


granted. 


that  he  had  been  forcibly  impressed 
into  the  English  service.  He  was 
ultimately  executed. 

1  It  is  stated  by  Sir  R.  Phillimore, 
that  "the  country  demanding  the 
criminal  must  be  the  country  in 
which  the  crime  is  committed."  1 
Phillimore,   International   Law,   413. 

^Allsop's  Case,  cited  by  Atty.  Gen. 
Williams,  14  Ops.  Atty.  Gen.  281,  11 
Blatchf.  129,  note;  given  more  fully 
post. 

In  1873  the  question  arose  in  the 
United  States  in  the  following  case: 
Joseph  Stupp,  alias  Carl  Vogt,  a 
Prussian  subject,  was  charged  with 
having  committed,  in  October,  1871, 
at  Brussels,  in  Belgium,  the  crimes 
of  murder  and  arson,  and  a  demand 
for  his  arrest  was  made  on  the  United 
States  by  Prussia.  The  proceedings 
were  in  the  usual  form,  consisting  of 
a  complaint  before  a  United  States 
commissioner  in  New  York,  accom- 
panied by  the  usual  executive  war- 
rant, which  was  followed  by  a  war- 
rant of  arrest  by  the  commissioner, 
under  which  the  accused  was  ar- 
rested on  the  10th  day  of  April,  1873, 
and  brought  before  the  commissioner. 
The  counsel  for  the  prisoner  there- 
upon sued  out  writs  of  habeas  corpus 
and  certiorari,  which  were  granted, 
and  made  returnable  in  the  circuit 
court  on  the  16th  day  of  April,  1873. 
The  returns  to  these  writs  set  forth 
the  mandate,  complaint,  and  warrant 
aforesaid,  as  the  cause  of  arrest  and 
detention,  and  thereby  the  sole  ques- 
tion presented  for  the  consideration 
of  the  court  was  whether  Prussia 
could  demand  the  extradition  of  the 
prisoner  for  the  alleged  crimes,  com- 
mitted out  of  the  territory  of  Prus- 
sia, but  punishable  by  its  laws.  The 
prisoner  was  remanded  by  Judge 
Blatchford  to  the  custody  of  the  mar- 
shal, after  an  opinion  by  that  learned 
judge  in  which    it    was    elaborately 


argued  that  the  term  "jurisdiction" 
in  the  treaty  covers  cases  such  as 
that  before  the  court.  Re  Stupp,  11 
Blatchf.  124,  Fed.  Cas.  No.  13,562. 
When,  however,  the  question  of  issu- 
ing a  warrant  of  surrender  came  be- 
for  the  Secretary  of  State,  he  called 
upon  Attorney  General  Williams  for 
an  opinion  on  the  question  as  to 
whether  the  surrender  could  be  law- 
fully made.  The  question  was  an- 
swered in  the  negative  by  the  Attor- 
ney General,  on  the  ground  that,  so 
far  as  concerns  the  extradition  trea- 
ties, "jurisdiction"  by  the  demanding 
state  cannot  be  held  to  exist  over  the 
territory  of  an  independent  civilized 
state.  Restricting  the  opinion  of  the 
Attorney  General  to  this  narrow  state- 
ment, it  may  be  accepted  as  a  suit- 
able rule  for  the  guidance  of  the  Fed- 
eral executive  in  the  delicate  question 
of  determining  to  which  of  two  for^ 
eign  civilized  states  a  fugitive,  in 
case  of  conflict,  is  to  be  surrendered. 
But  so  far  as  concerns  the  meaning 
of  the  term  "jurisdiction"  the  rea- 
soning of  Judge  Blatchford  is  unan- 
swerable. "Jurisdiction"  cannot,  in 
our  international  dealings  with  other 
states,  be  restricted  to  "territory," 
without  abandonment,  not  only  of 
our  right  to  punish  for  offenses  on 
the  high  seas,  and  in  barbarous 
lands,  but  of  that  authority  over 
American  citizens  in  foreign  lands 
which  we  have  uniformly  claimed 
(see  Wharton,  Crim.  Law,  8th  ed. 
§§  273  et  seq.),  and  which  our  im- 
perial position  as  one  of  the  leading 
powers  of  Christendom  demands. 
Wharton,  Crim.  Law,  8th  ed.  §§  273 
et  seq.     Ante,  §  821. 

From  the  opinion  of  Attorney  Gen- 
eral Williams  we  take  the  following: 

"Thomas  Allsop,  a  British  subject, 
was  charged  as  an  accessary  before 
the  fact  to  the  murder  of  a  French- 
man in  Paris,  in  1858,  and  escaped  to 
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844.  When  there  is  a  treaty,  extradition  does  not  lie  for  a 
case  not  enumerated. — Where  a  treaty  exists  making  certain 
offenses  the  subject  of  extradition,  this  must  be  regarded  as  de- 
claring that  only  such  offenses  shall  be  the  subject  of  extra- 
dition between  the  countries  in  question,  and  that  consequently 
extradition  is  not  to  be  granted  for  other  offenses.-^  Thus,  in 
Vogt's  Case,  which  has  been  just  discussed,  the  Attorney  Gen- 
eral, after  arguing  that  the  case  was  not  within  the  treaty  with 
Prussia,  properly  held  that  if  the  claim  was  not  within  that 
treaty,  it  could  not  be  based  generally  on  the  law  of  nations.^ 

In  France,  it  has  been  held  that  the  existence  between  two 
states  of  an  extradition  treaty  does  not  preclude  a  surrender 
for  other  crimes  than  those  specified  in  the  treaty.  The  right  of 
extradition,  it  is  considered,  is  an  incident  of  sovereignty.  And 
every  state,  so  it  is  ruled,  is  at  liberty,  irrespective  of  treaty, 
to  exclude  from  its  shores,  or  to  surrender,  an  obnoxious  per- 

the  United  States,  tud,  as  he  was  102  Cal.  347,  25  L.  R.  A.  593,  41  Am. 
punishable  therefor  by  the  laws  of  gt.  Rep.  182,  36  Pac.  669,  that  the 
Great    Britain,    the    question   as    to   ,„■  i„„         -       ,       ,        ,  .  ,  ., 

whether  he  could  be  demanded  by  ''^'^^^"^  "f  ^  treaty  which  provides 
Great  Britain  of  the  American  gov-  for  extradition  for  certain  crimes 
ernment,  under  the  extradition  treaty  does  not  deprive  either  nation  of  the 
of  1842,  was  submitted  to  Sir  J.  D.  right  to  exercise  its  own  discretion 
Harding,   Queen  s   Advocate,  the   at-    ,  ,  .... 

torney  and  solicitor  general,  Sir  Fitz-  ^°  surrender  criminals  m  eases  not 
roy  Kslly,  since  chief  baron  of  the  coming  within  the  terms  of  the 
exchequer,  and  Sir  Hugh  McC.  treaty.  It  was  accordingly  held  that 
Cairns,  since  lord  chancellor,  and  ^^e  surrender,  as  an  act  of  comity, 
they  recorded  their  ludgment  as  fol-   ,  ,.  ^.  ,         ,.,. 

lows:  'We  are  of  opinion  that  All-  ^^  =^  *°''«'^  »^t'°^  of  "-  fugitive 
sop  is  not  a  person  charged  with  the  whose  crime  was  not  covered  by  the 
cripie  of  murder  committed  within  treaty  does  not  violate  any  right 
the  jurisdiction  of  the  British  Crown,  secured  to  him  by  the  treaty,  or  en- 
within  the  meaning  of  the  treaty  of,.,,     ,.      xi-j.    .  ,, 

1842,  and  that  his  extradition  cannot  *'*'^  ^'"^  *°  ^''  d'seharge  on  habeas 
properly  be  demanded  of  the  United  corpus.  But  see  contra,  Be  Lagrave, 
States  under  that  treaty.'  Forsyth  45  How.  Pr.  301 ;  and  Re  McCabe,  12 
Cases,  p.  268."  11  Blatchf.  128,  Fed.  L.  R.  A.  589,  46  Fed.  363,  ante,  § 
Cas.  No.  13,562.  See  also  Opinion  of  335  jj^^g  4. 
Atty.  Gen.  Gushing,  8  Ops.  Atty.  Gen. 
215. 

1  Se«?  Windsor's  Case,  34  L.  J.  2  On  this  point  the  Attorney  Gen- 
Mag.  Cas.  N.  S.  163,  13  Week.  Rep.  eral  said:  "Able  writers  have  con- 
655,  12  L.  T.  N.  S.  307,  6  Best  &  S.  tended  that  there  was  a  reciprocal 
522,  11  Jur.  N.  S.  807,  10  Cox,  C.  C.  obligation  upon  nations  to  surrender 
118;  Ess  parte  Gounhaye,  L.  R.  8  Q.  fugitives  from  justice;  though  now 
B.  410,  42  L.  J.  Q.  B.  N.  S.  217,  28  '*  ^^^™s  to  be  generally  agreed  that 
L.  T.  N.  S.  761,  21  Week.  Rep.  883.  Y^^^  is  altogether  a  matter  of  cour- 
tesy. But  it  IS  to  be  presumed  where 
T}„i  -i  1,  n  •     r,  .     „         there  are  treaties  upon  the  subject 

i    But  it  was  held  in  Ew  parte  Foss,   that  fugitives  are  to  be  surrendered 
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son  or  criminal  whom  it  may  not  desire  to  retain.'  The  pre- 
rogative of  extradition  has  been  repeatedly  declared  in  France 
to  be  an  attribute  of  sovereignty  which  can  be  exercised  in 
cases  not  provided  for  by  treaty.* 

Whether  there  can  be  extradition  under  a  treaty  without 
legislation  has  been  much  discussed.  That  there  can  be  was 
affirmed  under  the  British  treaty,  before  an  act  of  Congress 
was  passed  prescribing  the  mode  of  procedure.^ 

845.  Nor  where  the  defendant  is  in  custody  for  another  offense. 
— Where  the  defendant  is  already  in  custody,  or  under  recog- 
nizances for  trial  in  the  state  on  which  the  requisition  is  made, 
the  riequisition  will  be  refused,  at  least  until  the  defendant's 
discharge.  ^ 

846.  Should  be  restricted  to  the  particular  offense  charged. — 
The  proper  object  of  extradition  is  to  secure  the  presence 
of  a  fugitive  in  the  demanding  state  for  the  purpose  of  trying 
him  for  a  specified  crime.  The  process  is  not  to  be  used  for  the 
purpose  of  subjecting  him  collaterally  to  criminal  prosecutions, 
other  than  that  specified  in  the  demand.  Provisions  guaran- 
teeing to  the  fugitive  the  right  to  leave  the  demanding  coimtry 
after  his  trial  for  the  offense  for  which  he  is  surrendered,  in 
case  of  acquittal,  or,  in  case  of  conviction,  after  his  endurance 
of  the  punishment,  are  incorporated  in  many  treaties.  When 
not,  they  should  be  made  the  subject  of  executive  pledge.  It 
is  an  abuse  of  this  high  process,  and  an  infringement  of  those 
rights  of  asylum  which  the  law  of  nations  rightly  sanctions, 
to  permit  the  charge  of  an  offense  for  which  extradition  lies 
to  be  used  to  cover  an  offense  for  which  extradition  does  not 
lie,  or  which  it  is  not  considered  politic  to  invoke.^     At  the 

only  in  cases  and  upon  the  terms  i  This  question  has  been  definite- 
specified  in  such  treaties."  BeStupp,  ly  settled  in  the  United  States,  in 
11  Blatchf.  124,  Fed.  Gas.  No.  13,562.  . 

See  Wharton,  Grim.  PL  &  Pr.  8th  ed.  accordance  with  the  position  taken 

§  46,  for  the  other  questions  arising  in  the  text,  by  the  decision  of  the 

in  this  case.  United    States     Supreme    Gourt    in 

3  Court   of   Cass.    1876;    Jour,    du  „^:i„j  jc<*„*.,    „    d        i.-_   imrr   cj 
droit  int.  priv6,  1876,  p.  180.  ^'***^<*  ®*»*^  ^-  «''»*<"^«^.  "9  U.  S. 

4  Lawrence  Com.  sur  Wheat,  iv.  407,  30  L.  ed.  425,  7  Sup.  Gt.  Rep. 
472  et  seq.  234,    that    a    person    who    has    been 

^United  States  v.   Nasli,  Bee,  266,  t,rou!rlit    within    the    iiirisdiction    of 

Wharton,  St.  Tr.  392,  Fed.  Gas.  No.  wrought   withm   the   jurisdiction   ot 

16,175.      Judge  Marshall's   approval  the   court  by  virtue   of  proceedings 

of  this  rule  has  been  already  stated  under  an  extradition  treaty  can  only 

tra*ditiln*53  ^"^  ''°"*™'  ^^^'''^'  ^'^  ^  ^"^^  ^"'^  ""^  "^  ^^^  offenses  de- 
^^l  WhTrton;  Grim.  PI.  &  Pr.  §  33.       scribed  in  the  treaty,  and  for  the  of- 
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fense  with  which  he  is   charged   in  showed  that  he  had  uttered  forged 

the  proceedings  for  his  extradition,  instruments,  the  court  held  that  for- 

until  a  reasonable  time  and  oppor-  gery    included    the    uttering    of    a 

tunity   have  been   given   him,   after  forged     instrument,    and     that     the 

his  release  or  trial  upon  such  charge,  prisoner   was  therefore   not  entitled 

to  return  to  the  country  from  whose  to  a  discharge. 

asylum  he  had  been  forcibly  taken  It  was  held  in  People  esc  rel.  Totmg 
under  those  proceedings.  The  par-  v.  Stout,  81  Hun,  336,  30  N.  Y.  Supp. 
ticular  ease  before  the  court  was  898,  Affirmed  in  144  N.  Y.  699,  39 
that  of  a  person  extradited  from  N.  E.  858,  however,  that  one  extra- 
■Great  Britain  under  the  Ashburton  dited  for  assault  with  intent  to  kill 
Treaty,  upon  a  charge  of  murder  cannot  be  held  after  conviction  of  an 
■committed  on  board  an  American  ves-  assault  in  the  second  degree. 
sel  on  the  high  seas,  and  indicted  The  position  previously  taken  by 
under  U.  S.  Rev.  Stat.  §  5347,  U.  S.  the  executive  and  judicial  depart- 
Comp.  Stat.  1901,  p.  3631,  for  cruel  ments  of  the  government,  that,  when 
and  unusual  punishment  inflicted  by  a  person  has  been  extradited  in  good 
him  as  an  officer  of  the  vessel.  It  faith  upon  one  charge,  he  may  be 
was  held  that  the  fact  that  the  in-  prosecuted  for  any  other  charge  that 
•dictment  was  based  upon  the  same  may  exist  against  him  (see  Wins- 
acts  that  were  proved  in  the  extra-  low's  Case,  2  Wharton,  International 
dition  proceedings  did  not  affect  the  Law  Digest,  759;  Lawrence's  Case, 
result,  and  the  court  further  said  15  Ops.  Atty.  Gen.  500,  514;  United 
that  it  would  have  made  no  differ-  States  v.  Caldwell,  8  Blatchf.  131, 
ence  if  it  had  appeared  that  the  Fed.  Cas.  No.  14,707),  has  been  over- 
prisoner  was  convicted  on  the  same  ruled  by  the  decisions  above  cited, 
testimony  which  was  introduced  be-  The  Canadian  cases,  however,  take 
fore  the  magistrate  who  ordered  his  the  position  originally  maintained  in 
•extradition.  the  United  States.     Thus,  in  Bosen- 

To  the   same    effect  are   Com.   v.  baum's   Case,   18   L.   C.   Jur.   200,   2 

Hawes,  13  Bush,  697,  26  Am.  Hep.  Wharton,  International  Law  Digest, 

242;    State  v.   Tanderpool,   39   Ohio  773,  1  Moore,  Extradition,  §  422,  the 

St.  273,  48  Am.  Rep.  431;  Blandford  supreme  court  of  Canada  refused  to 

V.  State,  10  Tex.  App.  627.  interfere    with    the    rendition    of    a, 

So,  a  defendant  cannot  be  extra-  prisoner   upon   the  ground  that  the 

dited  for  murder  of  one  person,  and  laws    of    the    United    States,    from 

tried  for  the  murder  of  another.   Ex  which  country  the  request  came,  did 

parte  Coy,  32  Fed.  911.  not  prohibit  the  trial  of  such  pris- 

One  extradited  for  forgery  under  oner  for  offenses  other  than  those  for 

the  treaty  between  the  United  States  which  he  was  extradited, 

and   Great  Britain   cannot  be  tried  In  Reg.  v.  Pasoton,  10  L.  C.  Jur. 

for  uttering  forged  instruments.    Ex  212,  the  prisoner  was  extradited  for 

parte  Hihis,  26  Fed.  421.  forgery,    and   was    tried   and    found 

But  in  Re  Adutt,  55  Fed.  376,  in  guilty  of  uttering  a  forged  promia- 

which  there  was  a.  request  for  the  sory  note.     So,  in  Beg.  v.  Van  Aer- 

cxtradition    of    a    person    upon    the  man,  4  U.  C.  C.  P.  288,  2  Wharton, 

charge  of  forgery,  and  the  evidence  International  Law  Digest,  764,  it  was 
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same  time  this  does  not  preclude  a  technical  variation  of  the 
offense  charged.^ 

Baid   that   one   extradited   from   the  his   final   discharge   in  the  case   for 

United  States  on  a  charge  of  forgery  which  he  was  extradited.     Cosgro-ve 

was  liable  to  prosecution  for  any  of-  v.   Winney,   174  U.  S.  64,  43  L.  ed> 

fense  which  the  facts  would  support.  897,   19  Sup.  Ct.  Kep.  598. 

In  Re  Burley,  1  U.  C.  L.  J.  N.  S. 

34,    2    Wharton,    International    Law  ^  See  Ex  parte  Bouvier,  37  L.  T. 

Digest,    765,    the    prisoner    was    ex-  f  ^-  ^^\^\,^°\^-  ^-.^"^^dL^- ''' 

^     J  -i  J        \^       ^              t       u,,  Q-  B.  N.  S.  17.     See  ante,  §  829. 

tradited   on    the   charge   of   robbery,  jt  ^^^s  decided  in  France,  in  1876, 

and  tried  on  assault  with  intent  to  that  a  person  extradited  on  a  charge 

kill  of  fraudulent  bankruptcy  cannot  com- 

In  Reg.  v.  Waddell,  25  N.  B.  Rep.  Pl^i".that  he  was  tried  for  forging  a 

"                        '                         '^  negotiable  instrument,  it  the  penalty 

93,  the    court    was    equally    divided  imposed  on  him  does  not  exceed  that 

upon    the    question   whether    or   not  which  coula  be  imposed  for  the  of- 

one    who,    being    in    prison     under  fense    on    which    he  was  extradited. 

,               ,                            J         J  Brandoly's  Case,  Court  of  Cassation, 

charge   of   arson,   escaped,    and   was  jg^g     j^^^  ^^  '^^^j^  j^t_  p^j^^^  jg„'^ 

extradited  for  that  offense,  could  be  p  354.  4  fortiori,  he  can  be  convict- 
placed  upon  trial  for  the  prison  ed  of  an  attempt  to  commit  the 
breach  crime  for  which  he  was  extradited. 

Re  Miller,  23  Fed.  32,  which  held  "^h^'qu^.^jon   noticed   in   the   text 

the  affirmative  of  the  question  pre-  has  been  the  subject  of  much  recent 

sented  in  the  last  case,  was  decided  discussion.       In     United    States    v. 

before    the    decision    of    the    United  £«'<'«'«"'   «   Blatchf    131,   Fed    Cas 

„^  j_       „                ^       i.      I,           -J.  J  No.     14,707,     Benedict,     J.,     denied 

States   Supreme   Court   above   cited,  ,.^^^    ^^^^    f^^^.    ^hat    the   defendant 

and    is    undoubtedly    overruled    by  ^yas  brought  within  the  jurisdiction 

that  decision.  by  virtue  of  a  warrant  of  extradition 

The  English  statute  provides  that  ^°\  ^he  crime  of  forgery  affords  him 

°                ,      i  .   J        1      i!  ^   legal  exemption   from  prosecution 

the   prisoner   can  be  tried   only   for  f^r  other  crimes  by  him  committed." 

the  charge  on  which  he  was  extra-  This  view  was  accepted  by  the  New 

dited.     See  Re  Bouvier,  27  L.  T.  N.  York  court  of  appeals,  in  Adriance  v. 

S.   844,  42  L.   J.  Q.   B.   N.   S.   17,   12  ^f^T'-f^  ^vT"  ™'  r"  ^""^  ^?i 

'                    ^  317;   Vmted  States  v.  Laicrence,  13 

Cox,  C.  C.  303.  Blatchf.  295,  Fed.  Cas.  No.  15,573. 

The  right  of  a  person  extradited  In  1876,  Lord  Derby,  in  Winslow's 

under  the  treaty  of  1890  with  Great  C^ose,  refused  to  surrender  unless  the 

T,  ..   .       ,      ,                            1,1     *•„  American   government   would    stipu- 

Britain,   to  have  a  reasonable  time  ,,         ii'i               ij^^i.      a 

'  late  not  to  try  except  for  the  offense 

to  return  to  his  own  country  after  specified  in  the  demand.     The  United 

his   discharge   from   custody   or   im-  States   government   refused   thus   to 

prisonment  on  account  of  the  offense  stipulate,    and   the    British     govern- 

,         ,.,,      .        .     jijtj;        ^,  ment  declined  to  surrender.     In  eon- 

for  which  he  IS  extradited,  before  he  ^^^^^^^3  ^f  this  difference  of  opinion 

can  be  arrested  for  any  other  offense  extradition    was    suspended   between 

committed   prior   to   his   extradition,  the  two  countries,  but  was  soon  aft- 

is  not  lost  or  waived  by  going  to  his  fjward  resumed.     See   English    Par- 

,    ■ .     .,         .  liamentary   Papers,   N.    Am.    No.    1, 

own  country  and  voluntarily  return-  jg^^.  ^   g_  ^^   p^^_  ^^  ^^   ^  g^^g_ 

ing  while  at  liberty  on  bail  before  >^(j.    jg.    President's   Mess.   Dec.   27, 
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And  it  is  not  necessary  that  accused  shall  be  indicted  upon 
all  the  charges  made  in  the  extradition  proceedings  if  he  is 
tried  upon  the  facts  which  were  presented  to  the  examining 


1876;  Lawrence  Com.  sur  Wheat,  iv. 
520. 

In  Lawrence's  Case,  it  should  be 
observed,  there  was  an  abandonment, 
by  the  United  States  authorities,  of 
the  attempt  to  try  for  any  offense  ex- 
cept that  specified  in  the  demand. 
As  holding  that  the  prisoner  may  be 
detained  for  other  offenses,  several 
Canada  rulings  have  been  cited.  U. 
S.  Foreign  Eelations,  1876,  p.  235; 
Clarke,  Extradition,  2d  ed.  90-93. 
This  is  the  ease  in  interstate  extradi- 
tion. Wharton,  Grim.  PI.  &  Pr.  §§ 
29-37. 

Mr.  Westlake  discusses  the  same 
topic  in  an  address  before  the  Asso- 
ciation for  Social  Science  at  Liver- 
pool, in  1876;  and  Professor  von  Bar, 
in  an  able  argument  (Revue  du  droit 
int.  1877,  p.  5),  holds  that  an  extra- 
dited person  should  not  be  tried  for 
an  offense,  prior  to  extradition,  but 
not  specified  in  the  demand,  unless 
the  government  of  the  asylum  state 
consents. 

In  1878,  the  English  Commission 
on  Extradition,  including  Cockburn, 
Ch.  J.,  and  Lord  Selborne,  C,  report- 
ed (in  opposition  to  the  rule  embod- 
ied in  the  act  of  Parliament)  that 
"If  there  be  another  accusation 
against  him  [the  prisoner]  in  respect 
of  a  crime  which  would  properly  be 
the  subject  of  extradition,  we  see  no 
reason  why  he  should  not  be  called 
upon  to  answer  it."  See  Comments 
by  Mr.  Lawrence,  19  Alb.  L.  J.  330. 

It  does  not  appear,  however,  that 
this  report  was  acted  on  by  Parlia- 
ment. See  Lawrence  Com.  sur 
Wheat,  iv.  528. 

The  question  is  discussed  at  large 
by  Mr.  Lawrence,  in  14  Alb.  L.  J.  96; 
19  Alb.  L.  J.  329;  Lawrence  Com. 
sur  Wheat,  iv.  504  et  seq.,  holding 
that  the  defendant  can  be  tried  only 
for  the  offense  recited  in  the  requisi- 
tion, and  showing  that  the  great  pre- 
ponderance of  foreign  authority  is  to 
the  same  effect.  Such  is  the  conclu- 
sion of  Cairns.,  Lord  Chancellor,  on 


the  Winslow  Case,  as  given  in  the 
Foreign  Relations  of  the  United 
States  for  1876,  pp.  286,  296.  To  the- 
same  effect  is  Spear,  Extradition, 
chap.  1 ;  a  learned  article  by  Judge 
Lowell,  in  10  Am.  L.  Rev.  617;  an 
opinion  bj'  the  court  of  appeals  of 
Kentucky,  Com.  v.  Howes,  13  Bush,. 
697,  26  Am.  Rep.  242,  14  Cox,  C.  C. 
135;  and  the  argument  of  Professor 
Renault's  :6tude  sur  I'extradition,- 
Paris,  1879.  Compare  Clarke,  Extra- 
dition, 2d  ed.  107,  108;  Re  Bouvier, 
27  L.  T.  N.  S.  844,  42  L.  J.  Q.  B.  N. 
S.  17,  12  Cox,  C.  C.  303. 

See  eases  cited  is  last  note. 

People  V.  Gray,  66  Cal.  274,  5  Pac. 
240,  while  conceding  that  defendant 
can  only  be  tried  for  the  offense  for 
which  he  was  extradited,  held  that, 
it  is  sufficient  if  the  offense  charged 
is  that  for  which  he  is  put  on  trial,, 
although  the  terms  of  the  charge  in 
the  extradition  papers  may  be  dif- 
ferent from  those  in  the  information 
presented  at  the  trial. 

The  finding  of  a  new  indictment  to 
remedy  a  technical  defect  does  not 
prevent  the  trial  of  a  person  extra- 
dited from  a  foreign  country  on  the- 
defective  indictment.  Re  Rowe,  23- 
C.  C.  A.  103,  40  U.  S.  App.  516,  77 
Fed.   161. 

So,  one  may  be  extradited  upon  a. 
complaint  charging  a,  crime  within 
the  treaty,  notwithstanding  that  a 
proceeding  for  a  different  and  less; 
offense  not  included  in  the  treaty  had 
been  previously  taken  against  him  in 
the  foreign  country.  Re  Roth,  15- 
Fed.  506. 

And  the  variance  between  the- 
cbarge  in  the  extradition  proceed- 
ings of  burning  a,  brick  "house"  oc- 
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magistrate,  and  upon  one  of  the  charges  for  which  he  is  surren- 
dered.* 

The  privilege,  even  vrhen  recognized,  does  not  preclude  the 
defendant's  arrest  on  civil  process.* 

And  this  privilege  is  not  available  even  in  a  criminal  prose- 
cution, where  the  accused,  pending  the  extradition  proceed- 
ings and  before  delivery  thereunder,   voluntarily  surrenders 

cupied  and  inhabited  as  a  retail  shoe  inquiry  into  the  charge  before  a  mag- 
store,  and,  in  the  indictment,  of  istrate.  While  he  was  so  in  custody, 
burning  .  "building"  occupied  as  a  ^X:^^:^^^^^!:!  ^"^rj^ui^ 
store,  IS  material.  State  v.  Spiegel,  before  the  magistrate  the  extradition 
111  Iowa,  701,  83  N.  W.  722.  charge  was  dismissed  as  groundless. 

Accused  may  properly  be  indicted  I*  ^^^  "O*  proved  that  the  extradi- 
and  tried  inlowa  for  embezzlement  as  ^1°^^  PJeT  ttTris:::?  i^  ordTtha? 
a  principal,  the  distinction  between  he  might  be  subjected  to  the  attaeh- 
principals  and  accessaries  having  ment.  It  was  ruled  by  the  court  of 
been  abolished  in  that  state,  notwith-  ^V^f^l  that  the  prisoner  was  not  en- 
,      ,.        .,..,.-         J..  J    titled  to  be  discharged  from  custody 

standing   that   the   information   and   yu  ^^  j,^^^  purged  his  contempt  by 
afiBdavits   upon   which   the   Mexican   obeying  the  order, 
authorities  acted  in  granting  extra-       "The   real    truth,"    said    Brett,  L. 
dition    charged   accused   with    coun-   Jv  "is  that  the  word 'offense'  in  the 
,      ,   .  .  ,_        .  19th      section     means     a     criminal 

seling  and  advising  another  to  com-  charge,  whether  a  felony  or  a  misde- 
mit  the  crime  of  embezzlement,  and  meaner  is  immaterial ;  but  an  offense 
the   warrant   of   extradition   recited  "w-hich  would  be  triable  in  a  criminal 

. .  .  .,  .  •  i  J  i  i.v,„  i„ii„,  court.  Therefore  the  19th  section 
that  the  crime  imputed  to  the  latter   ^^^  ^^^  ^^^^^  ^^  ^.^.j  ^^^^^^^  ^^^ 

was  proved,  and  there  was  sufficient  the  objections  which  were  taken  on 

proof  that  accused  was  his  "aecom-  that  reading  of  the  statute  all  fail." 

plice."     Re  Rowe,  23  C.   C.  A.   103,  To  the  same  effect,  see  Adriance  v. 

.^  TT   c    A         CO    T^  w  J    ifli  Laqrave,  59  N.  Y.  110,  17  Am.  Eep. 

40  U.  S.  App.  516,  77  Fed.  161.  gj.^_  '^ 

^Bryant  v.  United  States,  167  U. 

S.  104,  42  L.  ed.  94,  17  Sup.  Ct.  Rep.       ™  ,      .      „    *  .j    c*  ^ 

The    court,    m    United    States    v. 

"^^*-            ,           ^,     ,         ,„^     ,  Rauscher,  119  U.  S.  407,  427,  30  L. 

*In  Pooley  v.  Whetham   (Ct.  App.  ru.    t.        no^ 

1880)  43  L.  T.  N.  S.  272,  50  L.  J.  Ch.  «d.   425,   432,   7    Sup.   Ct.   Rep.   234, 

N.  S.  236,  L.  R.  15  Ch.  Div.  435,  29  expressly  refrained  from  expressing 

Week.  Rep.  296,  an  attachment  was  an  opinion  upon  this  point,  but  the 

issued  against  a  party  to  an  action  ^^^^^  ^        ^j^j^^  ^j^^  decision  was 

for   his   disobedience   of   an   order   of  "                "^        ...         j.,      j^        j 

court.     Being  bankrupt  and  abroad,  P'^ced  seems  to  destroy  the  founda- 

he  was  brought  back  to  England  un-  tion  for  any  distinction  between  an 

<ler  a  warrant  issued  under  the  ex-  arrest  in  a  criminal  proceeding  and 

tradition  act  1870    ^  "-espect  of  an  ^^  ^^^^^^  j^  ^  ^j^jl        gg^ji         ^^^ 

alleged  offense  under  the  bankruptcy  ^          ,    f  ,,  . 

act  1869,  and  confined  in  jail  pending  it  was  subsequently  expressly  held  in 
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himself,  or  is  captured  while  beyond  the  territorial  jurisdic- 
tion of  the  country  from  which  extradition  was  sought.  ® 

847.  Preliminary  requisites. — In  several  treaties  it  is  pro- 
vided that  after  the  requisition  made  on  the  President,  he  may 
issue  a  mandate  of  arrest,  so  that  the  fugitive  may  be  sub- 
jected to  a  judicial  examination.^  But  unless  so  provided  by 
treaty  or  statute,  the  present  practice  is  that  an  executive  man- 
date is  not  to  be  regarded  as  a  condition  precedent  of  a  judi- 
cial examination.'' 

Nor  is  a  preliminary  requisition  from  the  demanding  gov- 
ernment essential  to  initiate  proceedings  before  a  committing 
magistrate;  it  is  sufficient  if  it  appears  that  the  complaining 
witness  is  acting  for  the  foreign  government.*  No  evidence 
is  required  that  the  consul  of  the  foreign  government  who 
mates  a  complaint  in  such  proceedings  has  authority  to  do  so.  * 
Congress  may,  so  far  as  extradition  from  the  United  States 

Re  Reiniiz,  4  L.  E,.  A.  236,  39  Fed.  an    opportunity    to    return    to    New 

'204,     upon     the     authority     of     the  Jersey. 

Rauscher    Case,    that    one    who   has  ^Ward   v.    State,    102    Tenn.    724, 

heen  extradited  under  a  treaty  with  52  S.  W.  996. 
a  foreign  country,  upon  a  charge  of 

Tvhich  he  is  acquitted,  is  not,  before  iSee    Calder's   Case,   6   Ops.   Atty. 

the  expiration  of  a  reasonable  time  Gen.  91 ;  Re  Henrich,  5  Blatohf.  425, 

.      ■,.        .          ,,,              4.,  Fed.    Cas.   No.    6,369;    Re   Farez,    7 

ior  his  return  to  the  country  from  gj^^^j^j   3^^  j,^^   Cas.  No.  4,644. 

which  he  was  extradited,  subject  to       2]ie  Thomas,  12  Blatchf.  370,  Fed. 

arrest  in  a  civil   action  in   a  state  Cas.   No.   13,887;    Ex   parte  Ross,   2 

court  for  any  cause  arising  prior  to  Bond,  252,  Fed.  Cas.  No.  12,069;  Gal- 

,.        ,     j.^."'  ^  '^  der's  Case,  6  Ops.  Atty.  Gen.  91.  And 

his  extradition.  ^eg  remarks  of  Lowell,  J.,  in  Re  Eel- 

In  Re  Baruch,  41  Fed.  472,  it  was  ley,  2  Low.  Dec.  339,  Fed.  Cas.  No. 

held  that  a  person  who  was  brought  7,655;    Spear,  Extradition,  211.     Of. 

-to  New  York  by  a  marshal  from  the  ^«  Maodonnell,  11  Blatchf.  79,  Fed. 

,   ,        .   „       %  .  .  Cas.  No.  8,771 ;  Castro  v.  De  Vnarte, 

state   of   New   Jersey,   for   examina-  ^g  ^ei.  93;  Re  Herres,  33  Fed.  165; 

tion  in  a  proceeding  to  extradite  him  Re  Orpen,  86  Fed.  760. 
to  Austria,  upon  a  charge  of  embez- 
zlement of  public  funds,  was  not  sub-       ^Grin  v.  Shine,  187  U.  S.  181,  47 

ject  to  arrest  in   a   civil   suit   in  a  L.  ed.  130,  23  Sup.  Ot.  Eep.  98;  Re 

state  court  of  New  York  to  recover  Orpen,  86  Fed.  760. 
the  same  funds,  after  his  discharge        <Gfrm  v.  Shine,  187  U.  S.  181,  47 

it)y  the  commissioner  in  the  extradi-  L.  ed.  130,  23  Sup.  Ct.  Rep.  98. 
■tion  proceedings  and  before  he  had 
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to  a  foreign  country  is  concerned,  dispense  with  prelimin- 
aries contemplated  by  the  treaty.  Thus,  the  extradition  trea- 
ty of  1893  with  Russia  contemplates,  as  a  preliminary  to  the 
initiation  of  such  proceedings,  the  production  of  an  authenti- 
cated copy  of  the  warrant  of  arrest  or  other  judicial  docu- 
ment issued  by  a  magistrate  of  the  Russian  Empire;  but  it 
has  been  held  that  that  requiremem;  is  dispensed  with  by  Rev. 
Stat.  §  5270,  U.  S.  Comp.  Stat.  1901,  p.  3591,  which  simply 
requires  a  complaint  under  oath,  a  warrant  of  arrest,  evidence 
of  criminality  sufficient  to  sustain  the  charge,  and  a  certificate 
by  the  magistrate  of  such  evidence,  and  his  conclusions  there- 
on to  the  Secretary  of  State.'' 

A  treaty  providing  for  the  surrender  of  persons  who  are 
"accused"  of  certain  crimes  therein  enumerated  merely  con- 
templates that  he  is  to  be  charged  or  accused  in  due  form  of 
law,  and,  an  accusation  by  information  being  one  of  the 
forms  prescribed,  the  local  law  of  the  state  from  which  the 
request  for  extradition  emanates  is  sufficient,  and  an  accusa- 
tion by  indictment  is  not  indispensable.* 

848.  Complaint  should  be  special. — The  complaint  should  set 
forth  the  siibstantial  and  material  features  of  the  offense, 
though  it  need  not  aver  personal  knowledge  on  the  part  of 
the  affiant.^ 

6/6i(Z.  180  U.  S.  371,  45  L.  ed.  577,  21  Sup. 

estate  V.  Rowe,  104  Iowa,  323,  73  Ct.  Rep.  406.  The  court  said,  how- 
N.  W.  833.  ever,  that  it  did  not  wish  to  be  un- 

derstood  as   holding   that   the   com- 

if  area's  Case,  2  Abb.  (U.  S.)  346,  plaint  must  be  sworn  to  by  persons- 
Fed.  Cas.  No.  4,645,  7  Blatchf.  34,  having  actual  knowledge  of  the  of- 
Fed.  Cas.  No.  4,644.   See  Re  Macdon-   ,„ „„„  „i,     „  j         j  f     n,  -j  ii,  j. 

nell,  11  Blatchf:  79,  Fed.  Cas.  No.  8,-  f"^"^^  charged;  and  further  said  that, 
•j'jl  if  the  officer  of  the  foreign  govern- 

ment has  no  personal  knowledge  of 

But  a  complaint  solely  upon  in-  the  facts,  he  may  make  the  complaint 
formation  and  belief,  no  attempt  be-  upon  information  and  belief,  stating 
ing  made  to  set  forth  the  sources  the  sources  of  his  information  and 
of  information,  or  the  grounds  of  the  grounds  of  his  belief,  and  an- 
affiant's  belief,  is  bad.    Rice  v.  Ames,   nexing  to  the  complaint  a  properly 


S  848]  EXTRADITION.  1677 

And  it  should  set  forth  clearly  and  briefly  the  offense 
charged;  but  need  not  be  drawn  with  the  formal  precision  of 
an  indictment  It  is  sufficiently  explicit  if  it  informs  the  ac- 
cused of  the  precise  nature  of  the  charge  against  him,  and 
states  an  offense  within  the  treaty.^ 

849.  Warrant;  arrest;  involuntary  presence  of  accused  with- 
in jurisdiction. — The  warrant  of  arrest  may  be  returnable  be- 
fore the  judge  issuing  it,  or  before  a  commissioner  previously 
designated  under  the  act  of  Congress,  by  the  circuit  court,  for 
that  purpose.  ^ 

The  provision  of  the  statute  upon  the  subject  seems  tech- 
nically to  require  the  warrant  to  be  made  returnable  before 
the  magistrate  issuing  it,  but  the  objection  that  a  warrant,  is- 
sued by  a  judge,  was  made  returnable  before  a  United  States 
I'ommissioner  especially  designated,  is  not  available  when  first 
made  on  habeas  corpus.^  A  complaint  in  extradition  pro- 
ceedings may  be  sworn  to  before  a  United  States  commissioner 

<ertified  copy  of  any  indictment  or  discounted    it.      Be    Charleston,    34 

equivalent    proceedings    which    may  Fed.   531. 

have  been  found  in  the  foreign  eoun-  A  complaint  in  extradition  for  em- 
try,  or  a  copy  of  the  deposition  of  bezzlement  which  alleges  that  ac- 
witnesses  having  actual  knowledge  cused  "wrongfully,  unlawfully,  and 
of  the  facts,  taken  under  the  treaty  feloniously  appropriated  said  money" 
and  act  of  Congress.  is  not  bad  because   it  does  not  use 

So,  in  Ex  parte  Sternaman,  77  Fed.  the    word    "fraudulently."      Grin    v. 

595,   it   is   said   that   the   complaint  Shine,  187  U.  S.  181,  47  L.  ed.  130, 

may,  in  some  instances,  be  upon  in-  23  Sup.  Ct.  Eep.  98. 
formation  and  belief. 

2fe    parte    Sternaman,     77     Fed.  ,„,'^«,/»^'?^'  1*  H°^-,  I*?,  14  L   ed. 

^                   ^  ,      '  361 ;  though  see  I  ares  s  Case,  2  Abb. 

595;  Re  Adutt,  55  Fed.  376.  (u.  s.)    346,  Fed.  Gas.  No.  4,645,  7 

The    complaint   is    sufficient   if    it  Blatchf.  34,  Fed.  Gas.  No.  4,644.     See 

«learly    appears    therefrom    that    a  ■'^e  Macdonnell,  11   Blatchf.  79,  Fed. 

treaty     offense     is     meant     to     ^^^  9^^-  ^o-  8.771.     As  to  duty  of  judge 

•'  m  issuing  warrant,  see  Be  Kelley,  2 

■charged.     Be  Roth,  15  Fed.  506.  j^,v    pec.  339,  Fed.  Gas.  No.  7,655; 

A   complaint   in    extradition    pro-  Re  Dugan,  2  Low.  Dec.  367,  Fed.  Gas. 

■ceedings  for  forgery  is  sufficient  if  it  No.  4,120;    Ex   parte   Ross,   2   Bond, 

+     f  4.1,    4.1,  *        n      A    4-      u     252,  Fed.  Gas.  No.  12,069, 

sets    forth    the    note    alleged    to    be  '  ' 

forged,  its  amount,  date,  and  names        HGrin  v.  Shine,  187  U.  S.  181,  47 

of  the  parties,  and  the  bank  which   L.  ed.  130,  23  Sup.  Gt.  Eep.  98. 
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authorized  generally  to  take  affidavits,  but  not  especially  des- 
ignated to  act  in  extradition  proceedings.*  The  fact  that  such 
commissioner  had  not  been  especially  designated  to  act  in  the 
proceedings  at  the  time  the  warrant  of  arrest  was  issued  by  the 
judge  does  not  deprive  him  of  jurisdiction  over  the  proceed- 
ings, where  he  did  not  assume  to  act  therein  until  after  he  was 
so  especially  designated.*  If  the  warrant  is  issued  by  a  com- 
missioner, his  authority  must  appear  upon  the  face  of  the 
writ ;  ^  but  it  need  not  show  that  he  was  appointed  to  issue  the 
particular  warrant;  an  averment  of  his  authority  to  issue  such 
warrants  generally  is  sufficient*  A  second  warrant  may  issue 
upon  a  second  complaint  if  there  is  a  question  whether  the 
accused  can  be  held  upon  the  first,  and  no  order  has  been  made 
thereunder.''  It  need  not  necessarily  appear  before  the  is- 
suance of  the  warrant  that  the  proceedings  were  instituted  at 
the  request,  or  by  the  authority,  of  the  foreign  government, 
though  that  must  appear  at  some  stage  of  the  proceedings.* 
The  warrant  need  only  describe  the  offense  in  the  terms  of  the 
statute  or  treaty.* 

An  arrest  of  a  British  subject  may  be  made  upon  a  British 
vessel  while  within  the  territory  of  the  United  States,  upon  ap- 
plication for  extradition  by  the  British  government.  ^  *  It  has 
recently  been  held  that  a  commissioner  in  one  state  cannot  is- 
sue a  warrant  upon  which  accused  may  be  arrested  in  another 
state  and  returned  to  the  court  of  the  commissioner  in  the  formei 
state  for  examination  in  extradition  proceedings  under  a  treatji 
with  a  foreign  government.  ^  * 

3Ibid.  li'ed.     Cas.     No.     8,771;     Castro    v 

ilUd.  De  Vriarte,  16  Fed.  93. 

iRe  Kelley,  25  Fed.  268.  i»iSe  'Newman,  79  Fed.  622. 

6JSe   Farez,    7    Blatchf.    345,  Fed.        HTSe  Walshe,  125  Fed.    572,    Dis- 

Cas.  No.  4,645.  approving    Re    Henrick,    5    Blatchf. 

TRe  Fergus,  30  Fed.  607.  414,     Fed.     Cas.     No.     6,369,    which 

tRe  Mineau,  45  Fed.  188.  takes  contrary  position. 
»Re    Maodonnell,    11    Blatchf.    79, 
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The  fact  that  accused  was  brought  by  force  or  fraud  within 
the  jurisdiction  of  the  country  from  which  it  is  sought  to  extra- 
dite him  does  not  prevent  his  extradition,  at  least  unless  the 
prosecutor  was  a  party  to  the  scheme  by  which  the  accused  was 
brought  within  the  jurisdiction.  ■'  ^ 

850.  Evidence  should  be  duly  authenticated. — It  has  been 
ruled  in  the  United  States  that  documentary  evidence  from 
abroad  should  be  accompanied  by  a  certificate  of  the  principal 
diplomatic  or  consular  officer  of  the  United  States  resident  in 
the  foreign  country  from  which  the  fugitive  shall  have  escaped, 
stating  clearly  that  it  is  properly  and  legally  authenticated, 
so  as  to  entitle  it  to  be  received  in  evidence  in  support  of  the 
same  criminal  charge  by  the  tribunals  of  such  foreign  country.-^ 

12  A   prisoner   cannot   set   up   the   N.   S.   214,   39   L.  T.   N.   S.   502,   27 

mode  of  his  capture  by  way  of  de-    Week.  Kep.  170. 

fense  in  extradition  proceedings.    Re       _, 

E^eta,  62  Fed.  965.  ^^"  ^"^  °*  ^'^S"^*  ^'  ^^^^'  °^*P- 

T.   •     -         I.    ■  T  t      J.I,  378,   §   5,  22  Stat,  at  L.  216,  U.   S. 

It  IS  immaterial  for  the  purposes    „ 

of  extradition  whether   the   accused  ^"'"P"   S*^*"   ^^^^'  P"  ^^^'^'  P^^'-^^^ 

came  within  the  jurisdiction  of  the  *^^*  depositions,  warrants,  or  other 

extraditing    country    voluntarily    or  P^P"'"'  °'  <=°P'««  '"^y  ^  '•«««i^<=<i  ^""^ 

against   his   will.     Be   ^^m<m,   79  ^^^''^^^  ^s  evidence  upon  the  hear- 

Fed   692  """^   ■'"  extradition   proceedings   "for 

To  justify  a  magistrate  in  declin-  ,^"  the  P^poses  of  such  hearing,  if 

ing  jurisdiction  in  extradition   pro-  ^"^Z   ^^    \  /   ^^""^^^^   """^   ^^^''"^ 

ceedings  upon  the  ground  that  the  f^thenticated  so  as  to  entitle  them 

accused  was  brought  within  the  ter-  ^"  ""l  ^^-^^^^^^  for  similar  purposes 

ritorial    jurisdiction   by   a   trick    or  ^J  ^^"^  tribunals  of  the  foreign  coun- 

fraudulent     device,     such     trick     or  *7,/';°"   ^^^"^   ^'^^   ^'"^"^^'^   P^'-ty 

fraudulent  device  must  be  chargeable  ^^f  ^^^f  ^^''^y^^'   ^"-i  ^"^^  -^^-^tifi- 

to  the  prosecutor.     Ex  parte  Seitz,  "^^^^  f  ^^^  principal   diplomatic  or 

T>        Tj,->i,       0-DT3    oca  consular  ofueer  of  the  United  States, 
Rap.  Jud.  Quebec,  8  B.  K.  392.  .-,     ,     .  , 

resident    in    such    foreign    country, 

iRev.  Stat.  §  5271,  U.  S.  Comp.  ^"^^^^  ^e  proof  that  any  deposition, 
Ptat.  1901,  p.  3593;  Re  Eaine,  14  warrant,  or  other  paper,  or  copies 
How.  103,  14  L.  ed.  345;  Re  Fares:,  7   thereof,  so  offered,  are  authenticated 

F^d^'^ts.'V  4^645;    LYd  'lo'   Ops!  ^"  ^^«  — ^  -1"-^  ^-^  this  act." 

Atty.  Gen.  501.     As  to  English  prac-  The  foregoing  section  applies  only 

tice,  see  Ex  parte  Counhaye,  L.  R.  8  to   papers    or    copies    thereof   which 

Q.  B.  410,  42  L.  J.  Q.  B.  N.  S.  217,  28  are  offered  in  evidence  by  the  prose- 

li.  T.  N.  S.  761,  21  Week.  Rep.  883;  ..       ,        +  -t  i,  *i,        •    •     i-x      ^ 

Ex  parte  Terrm,  14  Cox,  C.  C.  161,  <^t'°°  *"  establish  the  criminality  of 

L.  R.  4  Exch.  Div.  63,  48  L.  J.  Exoh.  the  person  apprehended,  and  does  not 
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'The  commissioner,  it  is  also  held,  should  keep  a  record  of  the 
•oral  evidence,  with  the  objections  made  to  it  or  to  the  docu- 
mentary evidence,  briefly  stating  the  grounds  of  such  objec- 
tions. The  party,  also,  seeking  the  extradition  should  be  re- 
quired by  the  commissioner  to  furnish  an  accurate  translation 
of  every  foreign  document,  said  translation  to  be  verified  by 
affidavit.^  Depositions,  on  a  hearing  for  extradition,  are  to 
be  allowed  the  same  weight  as  if  the  witness  were  present  at 
the  hearing.^ 

851.  Terms  to  be  construed  as  in  asylum  state. — ^A  crime, 
when  distinctively  specified  in  a  treaty,  must  be  defined  in  the 
sense  in  which  it  is  used  in  the  asylum  country.  Thus,  it  was 
held  by  the  English  Queen's  bench,  in  1866,  that  the  term 
'"fraudulent  bankruptcy,"  in  thfe  Trench  treaty,  would  be  sus- 
tained by  general  evidence  indicating  what  would  be  fraudulent 
bankruptcy  in  England.^     And  the  same  court  ruled,  in  1865, 

apply   to    documents   or   depositions  Re  Fowler,  i  Fed.  303,  which  held 

offered  on  the  part  of  the  accused,  that    copies    were    required   only   to 

Re  Oteina  y  Cortes,  136  U.  S.  330,  34  be   "authenticated   according   to  the 

L.  ed.  464,  10  Sup.  Ct.  Rep.  1031.  law  of   such   foreign   country,''   was 

The    certificate     contemplated    by  decided   under   the   act   of   June   19, 

the    above   section    is   not   the    only  1876,  chap.   133,  19  Stat,  at  L.  59, 

means  of  proving  proper  authentica-  which   was   repealed   by   the   act   of 

tion,   and  is  not  exclusive  of  parol  1882. 

proof  that  the  authentication  com-  A  certificate,  which  is  otherwise 
plies  with  the  requirements  of  the  in  the  terms  of  the  foregoing  pro- 
foreign  law.  Re  Fowler,  4  Fed.  303;  vision,  is  not  defective  because  of 
Re  McPhun,  24  Blatchf.  254,  30  the  use  of  the  words  "as  evidence" 
Fed.  57.  before  the   words   "for  similar  pur- 

The    term    "similar    purposes"    in  poses."     Grin  v.  Shine,  187  U.  S.  181, 

the   foregoing   section   refers  to  the  47  L.  ed.  130,  23  Sup.  Ct.  Rep.  98. 
words  in  the  previous  line  "for  all 

the  purposes  of  such  hearing;''  that  ^Re  Henrich,  5  Blatchf.  425,  Fed. 

is,  to  proof  of  criminality,  which  is   Cas.  No.  6,369.       

'                        t    4.1.      u       •           rri.  ^J^e    Farez,    7    Blatchf.    491,    Fed. 

the    purpose    of    the    heanng.      The  (.51,.  No.  4,646,  2  Abb.    (U.  S.)   346, 

statute  places  copies  upon  the  same  Fed.  Cas.  No.  4,645. 

footing    as    originals,    and    requires  ^Ex  parte  M'idermann,  12  Jur.  N. 

that,  whichever  be  offered,  whether  S"  ^^^'.3*  ^-  J-  ,?■  S.  719;  Clarke, 
,'..     ,  -i  i  ,  Extradition,  87;   WTiarton,  Confl.  L. 

the  original  or  a  copy,  it  must  be  a   §  973      j^  ^^  ^g_^^^  Terraz,  L.  R.  4 

paper  "legally  authenticated  so  as  to  Exch.  Div.  63,  14  Cox,  C.  G.  161,  48 

entitle  it  to  be  received  for  similar  L-  J-  Exch.  N.  S.  214,  39  L.  T.  N.  S. 

nurposes    [that    is,    as    evidence    of  f  2'  ^7  Week.  Rep.  170,  the  rule  as 

•■  .  '^.     ,.,  \  ,      ,^,  '       .,        ,       ,  i,  to  bankruptcy  offenses  is  further  dis- 

-crimmality]  by  the  tribunals  of  the  cussed. 

foreign  country. 
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that  "forgery,"  in  the  treaty  with  the  United  States,  did  not 
include  embezzlement.^  The  defense  is  permitted  to  show  that 
the  case  is  not  one  included  in  the  treaty.^ 

It  has  been  held  by  the  United  States  Supreme  Court  that 
the  principle  of  international  law  (which  with  respect  to  some 
•offenses  has  been  expressly  embodied  in  the  supplementary  ex- 
tradition treaty  of  1889  with  Great  Britain)  that  the  act  on 
iiccount  of  which  extradition  is  demanded  must  be  considered  a 
crime  by  both  parties  to  the  treaty  is  satisfied  if  the  particular 
offense  charged  is  made  such  by  the  law  of  the  other  country, 
and  by  the  law  of  the  state  in  which  the  fugitive  is  found,  al- 
though the  offense  is  not  covered  by  an  act  of  Congress.  *     It  is 

2iee  Windsor,  34  L.  J.  Mag.  Cas.  bound  to  examine  with  very  critical 
fi-Snj"'u:%^'s^7%'lt  —7  into  the  question  whether 
N.  S.  307,  10  Cox,  C.  C.  118.  See,  "''.  ^°^  ^"^^  '>■<=*  committed  by  the 
liowever,  as  to  French  practice,  ante,  prisoner  is  technically  a,  forgery  un- 
■§  ^^-  der  the  common  law,  especially  where 

Re  Frank,  107  Fed.  272,  held  that,  *''"  wickedness  of  the  act,  and  the 
nnder  the  provision  of  the  treaty  f-^^^dulent  intent  with  which  it  was 
with  Great  Britain,  providing  that  ''°^^'^^^'  and  the  final  success  with 
the  evidence  of  criminality  must  be  ""^'"^  ^^^  ^™"^  ^'^^  perpetrated,  are 
.shown  according  to  the  laws  of  the  "^i^oubted.  The  particular  question 
place  where  the  fugitive  so  charged  '°  *^''  ^""^^  ^^^  "^^^^^""^  ^"'•g'^'-y 
shall  be  found,  a  person  could  not  be  """'^^  ^"  predicated  of  .  printed 
extradited  from  Oregon  to  British  ^^^^*'^''  *"=''«*  ''^^"°&  '"'  "'"*i"S  °'- 
Columbia  upon  a  charge  of  embez-  " 

zlement,  where  it  appeared  that  the       tAnte   S  844 
accused  was  interested  as  a  partner 

in  the  funds  claimed  to  have  been  ^Wright  v.  EenJcel,  190  U.  S.  40, 
embezzled,  since,  under  the  common  47  L.  ed.  948,  23  Sup.  Ct.  Rep.  781. 
law  prevailing  in  Oregon,  a  partner  It  was  accordingly  held  in  this  case 
cannot  be  held  for  embezzlement  of  that  a  person  might  be  extradited 
partnership  funds,  although  the  law  under  the  supplementary  extradition 
is  otherwise  in  British  Columbia.         treaty   of   1889  with  Great   Britain, 

Benson  v.  McMahon,  127  U.  S.  457,  covering  the  offense  of  fraud  by  a 
32  L.  ed.  234,  8  Sup.  Ct.  Rep.  1240,  director  or  officer  of  any  company, 
said  that  the  court,  upon  an  appli-  "made  criminal  by  the  laws  of  both 
cation  for  the  release  of  a  person  countries,"  where  he  was  arrested  in 
sought  to  be  extradited  to  Mexico  New  York,  which  has  a  statute  de- 
upon  a  charge  of  forgery,  was  not  fining  such  offense  substantially  in 
Vol.  II.  CoNFL.  of  Laws — 106. 
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doubtful,  however,  whether  the  converse  is  true;  that  is,. 
whether  the  extradition  proceedings  must  necessarily  fail  wheir 
the  acts  charged  do  not  state  an  extraditable  offense  tested  by 
the  law  of  the  state  in  which  the  arrest  occurs,  if  the  facts  as 
charged  would  constitute  an  offense  under  the  act  of  Congress,. 
or  under  statutes  prevailing  in  other  states  of  the  Union.  Ab- 
solute identity  of  statutes  of  both  parties  to  the  treaty  in  defin- 
ing the  offense  is  not  necessary  to  constitute  an  offense 
^'criminal  by  the  laws  of  both  countries"  within  the  meaning* 
of  a  treaty ;  it  is  sufficient  if  the  essential  character  of  the  trans- 
action is  the  same,  and  is  made  criminal  by  both  statutes.  * 

When  the  treaty  describes  an  extraditable  offense  by  a  ge- 
neric term,  such  as  "murder,"  "arson,"  and  the  like,  the  ques- 
tion whether  a  given  offense  comes  within  that  definition  must 
be  determined  by  the  law  as  it  exists  in  the  two  countries  at  the 
time  the  extradition  is  applied  for.*  But  offenses  not  within 
the  terms  of  the  treaty  when  it  was  adopted  cannot  be  brought 
within  it  by  the  legislative  action  alone  of  either  of  the  parties 
to  the  treaty.^      The  duty  of  determining  whether  a  particular 

the  same  terms  as  tlie  statute  of  ing  extradition,  and  has  no  reference' 
Great  Britain.  It  was  said,  in  sup-  whatever  to  the  laws  of  the  particu- 
port  of  this  view,  that  the  represent-  lar  state  within  which  the  proceed- 
ative  of  Great  Britain,  who  assisted  ings  are  taken. 

in  framing  the  treaty,  was  thorough-  6  See  last  note.  So,  it  was  held 
ly  familiar  with  the  dual  system  of  in  Re  Adutt,  55  Fed.  376,  that  the 
this  government.  It  will  be  ob-  oflfense  of  forgery  in  an  extradition 
served,  however,  that  in  Bice  v.  treaty  comprehends  acts  which,  at 
Ames,  180  U.  S.  371,  45  L.  ed.  577,  common  law,  constitute  forgery,  al- 
21  Sup.  Ct.  Rep.  406,  the  provision  though  the  offense  is  denominated 
of  the  treaty  with  Great  Britain,  in  the  criminal  code  of  the  foreign 
that  the  extradition  of  fugitives  country  as  "fraud  by  means  of  for- 
"shall  be  carried  out  in  the  United  gery." 

States    and    in    Her    Majesty's    do-        ^Gohn  v.  Jones,  100  Fed.  639. 
minions    respectively    in    conformity       Tlhid. 

with  the  laws  regulating  extradition.  Forgery  as  an  extraditable  offense- 
for  the  time  being  in  force  in  the  sur-  under  the  treaty  with  Great  Brit- 
rendering  states,"  contemplates  the  ain  is  not  to  be  confined  to  forgery 
laws  of  the  United  States,  regulat-   at  common  law,  but  includes  all  act* 
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charge  comes  -within  the  scope  of  the  treaty  is  laid  upon  the 
authorities  of  the  country  where  the  fugitive  is  found,  and,  in 
the  absence  of  fraud  practised  on  them,  their  decision  will  not 
he  questioned  in  the  country  to  which  he  is  extradited.® 

852.  Evidence  must  show  probable  cause. — ^Evidence  of  prob- 
able guilt  must  be  adduced  in  order  to  justify  a  surrender.^ 


which  were  forgery  in  England  and 
the  United  States  at  the  date  of  the 
treaty.  If,  since  that  date,  any  state 
should  have  passed  an  act  giving  the 
name  of  forgery  to  some  act  not  so 
called  before, — as,  to  false  represen- 
tations,— such  false  representations 
would  not  constitute  an  extraditable 
offense  under  the  treaty.  Be  Cross, 
43  Fed.  517. 

sCoAn  V.  Jones,  100  Fed.  639. 

lAs  to  the  degree  of  evidence  re- 
quired, the  law  is  well  stated  by 
Judge  Blatchford  as  follows  {Fa- 
rez's  Case,  2  Abb.  [U.  S.]  351,  7 
Blatchf.  34.9,  Fed.  Cas.  No.  4,645)  : 
"It  was  urged  on  the  hearing,  on  the 
strength  of  an  observation  made 
by  Mr.  Justice  Nelson,  in  the 
case  of  Ex  parte  Koine,  3  Blatchf. 
1.  10,  Fed.  Cas.  No.  7,597,  that 
the  evidence  .  .  .  must  be  so 
full  as  in  his  judgment,  if  he  were 
sitting  on  the  final  trial  of  the  case, 
to  warrant  a  conviction  of  the  pris- 
oner. While  I  always  hesitate  to  dif- 
fer with  Mr.  Justice  Nelson  in  opin- 
ion, I  am  not  prepared  to  adopt  this 
view.  It  seems  to  me  to  be  in  con- 
flict with  the  decision  in  the  case  of 
Burr.  In  that  case  Chief  Justice 
Marshall  sat  as  a  committing  magis- 
trate on  the  question  as  to  whether 
Burr  should  be  committed  for  trial 
for  the  crime  of  setting  on  foot  an  ex- 
pedition against  the  territories  of  a 
nation  at  peace  with  the  United 
States.  The  Chief  Justice  said  (1 
Burr's  Trial,  11;  Wharton,  Crim.  PI. 
&  Pr.  §  73)  :  'On  an  application  of 
this  kind,  I  certainly  should  not  re- 
quire that  proof  which  would  be  nec- 


essary to  convict  the  person  to  be 
committed,  on  a  trial  in  chief;  nor 
should  I  even  require  that  which 
should  absolutely  convince  my  own 
mind  of  the  guilt  of  the  accused;  but 
I  ought  to  require,  and  I  should  re- 
quire, that  probable  cause  be  shown; 
and  I  xmderstand  probable  cause  to 
be  a  case  made  out  by  proof,  furnish- 
ing good  reason  to  believe  that  the 
crime  alleged  had  been  committed  by 
the  person  charged  with  having  com- 
mitted it.'  The  Chief  Justice  acted 
upon  that  view,  and  committed  Colo- 
nel Burr  for  trial.  The  convention, 
in  the  present  case,  says  that  the 
.  .  .  commission  of  the  crime 
must  be  so  established  as  to  justify 
the  commitment  of  the  accused  for 
trial,  if  the  crime  had  been  commit- 
ted here.  The  question  before  Chief 
Justice  Marshall,  in  the  case  of 
Burr,  was  merely  the  question 
.  .  .  as  to  the  extent  to  which  the 
fact  of  the  commission  of  the  crime 
must  be  established.  To  say  that  the 
evidence  must  be  such  as  to  require 
the  conviction  of  the  prisoner  if  he 
were  on  trial  before  a  petit  jury 
would,  if  applied  to  cases  of  extradi- 
tion, .  .  .  work  great  injustice. 
The  theory  on  which  treaties  for  ex- 
tradition are  made  is  that  the  place 
where  a  crime  was  committed  is  the 
proper  place  in  which  to  try  the  per- 
son charged  with  having  committed 
it;  and  nothing  is  required  to  war- 
rant extradition  except  that  suffi- 
cient evidence  of  the  fact  of  the  com- 
mission of  the  crime  shall  be  pro- 
duced to  justify  a  commitment  for 
trial  for  the  crime.  In  acting  under 
§  33  of  the  judiciary  act  of  1789,  in 
regard  to  offenses  against  the  United 
States,  a  committing  magistrate  acts 
on  the  principle  that,  in  substajice. 
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853.  Evidence  may  be  heard  from  defense. — In  England  and 
in  the  United  States,  the  practice  for  the  asylum  state,  through 

after  an  examination  into  the  mat-  fused  to  receive  evidence  of  an  aliSi 
ter,  and  proper  opportunity  for  the  offered  by  the  defendant's  counsel, 
giving  of  testimony  on  both  sides,  The  commissioner  ruled  that  the 
there  is  reasonable  ground  to  hold  only  question  before  him  was  wheth- 
the  accused  for  trial.  The  contrary  er  there  was  probable  cause  in  the 
view  would  lead  to  the  conclusion  evidence  of  the  prosecution.  Clarke, 
that  the  accused  should  not  be  given  Extradition,  46.     This  decision  is  de- 

up   to   be    tried   in   the   country    in  clared  by  Mr.  Clarke  to  be  "without 

which  the  offense  was  committed,  the  doubt    as    to    its    propriety."    Ibid. 

country  where  the  witnesses  on  both  104. 

sides  are  presumptively  to  be  found,  On  the  other  hand,  in  two  cases  in 

but  should  be  tried  in  the  country  in  Canada,  in  1865,  it  was  ruled  to  be, 

which  he  may  happen  to  be  found,  not  only  the  part  of  the  magistrate 

Such  a  result  would  entirely  destroy  hearing  the  case  to  determine  whether 

the  object  of  such  treaties."     See  al-  the  facts   constitute  a  crime   in  his 

so  same  case  before  Judge  Woodruff,  jurisdiction,  but  that  he  can  hear  ex- 

7  Blatchf.  491,  Fed.  Cas.  No.  4,646,  culpatory   evidence   for   the   defense, 

where  the  requisite  evidence  is  spok-  Clarke,  Extradition,  59. 

er  of  as  prima  facie;  and  see  Whart-  But  where  the  evidence  shows  that 

on,  Crim.  PI.  &  Pr.  §  71.  on  the  prosecution's  case  there  could 

in  Mexico  it  has  been  held  that  a  be  no  legal  conviction  in  the  country 

fugitive  from  the  United  States  will  on  which  the  demand  is  made,  there 

not  be  surrendered  unless  the  requi-  the  usual  English  practice  is  to  dis- 

sition  contains  in  itself  proof  of  the  charge.     Lord  Campbell,  as  an  illus- 

alleged  crime.     This  is  based  on  the  tration    of   this,    mentioned    in     the 

first   article   of   the   treaty   of   1862,  House  of  Lords  (60  Hansard,  Parlia- 

which   provides   that   extradition    is  mentary   Debates,   326;    Clarke,   Ex- 

not  to  be  granted  unless  the  fact  of  tradition,  53)   the  case  of  a  fugitive 

the     crime    is    proved   in   the    way  slave,    who   had   been    demanded   by 

crimes  are  proved  in  the  state  of  ref-  New    York     from     Canada    on    the 

uge.     Jour,  du  droit  int.  privg,  1876,  ground  that  he  had  ridden  off  on  his 

p.  224.  master's   horse,   which,   however,   he 

Christiana  Cochrane,  a  Scotchwom-  had   turned   loose    on    reaching  the 

an,  charged  with  the  murder  of  her  frontier.     The    Canadian   authorities 

husband,  was  the  first  person  arrest-  consulted  the  attorney  general,  who 

ed     under     the     Ashburton     treaty,  advised    that   the    defendant    should 

which  contains  the  provision  that  the  not  be  given  up,  as  the  case  lacked 

object  of  the  arrest  by  a  magistrate  the  animus  furandi.  without  which 

is  that  "the  evidence  of  criminality  there   could  be   no   larceny.     Ander- 

may  be  heard  and  considered ;  and  if  son's  Case  ( 10  Can.  C.  P.  60,  30  L.  J. 

on    such    hearing    the    evidence    be  Q.  B.  N.  S.  127,  9  Week.  Rep.  225,  3 

deemed     sufficient     to     sustain     the  El.  &  El.  487,  7  Jur.  N.  S.  122,  3  L. 

charge,"   the   examining  judge   is   to  T.  N.  S.  622;  71  Hansard,  Parliamen- 

certify   the    same    to   the    executive,  tary  Debates,  56;  Papers  of  the  Ju- 

In  this  case  the  counsel  for  the  fugi-  rid.  Soc.  ii.  452;  Clarke,  Extradition, 

tive  asked  to  be  allowed  to  show  her  561   may  be  cited  on  the  same  point, 

insanity.     This  was  refused,  and  she  Anderson,  a  fugitive  slave,  killed  in 

was    remanded.     4    Ops.    Atty.    Gen.  Missouri  a  person  seeking  to  arrest 

202.     See   St.   Albans   Raid,   Pamph.  him,     and     fled     to     Canada,     from 

229;  Foslix,  ii.  357n;  Clarke,  Extra-  whence    he    was    demanded    by     the 

dition,    38.     In    the   case   of   Franz  then   Secretary   of    State,   Mr.  Cass. 

Miiller,  subsequently  demanded  from  A  habeas  corpus  was  sued  out  before 

the  United  States  by  the  British  gov-  the  Canadian  Queen's  bench,  a  ma- 

emment   on   the   charge   of   murder,  jority  of  the  court  holding  that  the 

the  commissioner   in  New   York   re-  killing  of  a  person  legally  seeking  to 
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its  proper,  tribunals,  is  to  hear  evidence  for  the  defendant.-' 
Where  the  local  laws  allow  it,  he  is  entitled  to  be  personally 
examined.^  And  the  better  opinion  would  seem  to  be  that 
where,  on  the  whole  case,  there  is  probable  cause  that  the  de- 
fendant was  guilty  of  an  offense  under  the  provisions  of  a 
treaty,  he  should  be  surrendered.^  Such  appears  to  be  the  rule 
in  England  under  the  extradition  act  of  1870.* 

arrest  would  be  murder  in  England,  whether,  according  to  our  laws,  there 

and  that  this  was  the  case  before  the  jg  probable  cause  to  believe  him 
court.     A    habeas    corpus    was    then        .,,       ,  , ,         .         ,  j      „ 

sued  out  before  the  English  Queen's  ^'^^^  °^  ^^^  «"™«  charged.    Bryant 

bench,  but  before   it    was    returned  v.  United  States,  167  U.  S.  104,  42 

Anderson  was  discharged,  on  techni-  L.  ed.  94,  17  Sup.  Ct.  Rep.  744;  Be 

eal  grounds,  by  the   Canadian   com-  jjerres,   33   Fed.    165:   Be  Eseta,   62 

mon  pleas.  ^^^_  ^^^ 

It  is  now  thoroughly  established 
by  the  later  decisions  that  under  the  "-^^  «^^«^  «»'^'  §  ^^2. 
provision,  commonly  inserted  in  ex-  Accused  has  the  right  to  examine 
tradition    treaties    with    the   United  witnesses    in    his    own    behalf    upon 
States,    requiring    the    fact    of    the  ^  hearing  before  a  committing  mag- 
commission   of   the    crime   to  be   so  i^trate    in    proceedings    for    extradi- 
established    that    the    laws    of    the  ^ion    under    the    treaty    with    Great 
country  in  which  the  fugitive  or  ac-  Britain.    Re  Kelley,  25  Fed.  268. 
eused  shall  be  found  would   justify 

his  or  her  apprehension  and  commit-  ^p^rez's  Case,  2  Abb.   (U.  S.)  346, 

ment  for  trial  if  the  crime  had  been  j'ejj.  Cas.  No.  4  645. 

there  committed,  the  proceeding  be-  ^Re  Dugan,  2  Low.  Dec.  367,  Fed. 

fore  the  commissioner  is  not  to  be  ^^^■'^°-  *'5,^^- ,,^r  accused  is  not 
...          ,           J!      J,     f  entitled,  under  the  treaty  with  Ens:- 
regarded  as  in  the  nature  of  «,  final  j^^^^  ^^  ^^  confronted  with  the  ad- 
trial,  by  which  the  prisoner  could  be  verse  witnesses.     Ibid. 
convicted  or  acquitted  of  the  crime 

charged  against  him,  but  rather  of  Where  accused  charged  with  an 
the  character  of  the  preliminary  ex-  attempt  to  murder  admits  that  he 
amination  which  takes  place  before  shot  at  a  person,  as  charged,  but 
an  examining  or  committing  magis-  claims  that  he  did  so  in  defense  of 
trate,  for  the  purpose  of  determining  himself  and  another,  his  justification 
whether  a  case  is  made  out  which  being  a  matter  of  defense  will  not 
will  justify  the  holding  of  the  ac-  be  considered  upon  the  extradition 
cused,  either  by  imprisonment  or  un-  proceedings,  but  must  be  presented 
der  bail,  to  ultimately  answer  to  an  in  the  tribunals  of  the  country  in 
indictment  or  other  proceeding  in  which  the  alleged  ofifense  took  place, 
which  he  shall  be  finally  tried  upon  Re  Ezeta,  62  Fed.  972. 
the  charge  made  against  him.  Ben- 
son V.  McMahon,   127  U.  S.  457,  32  *1   Phillimore,  International  Law, 

L.  ed.  234,  8  Sup.  Ct.  Kep.  1240.      _     t^'^'l^:  ''  "^  '^  '''"'  ""■ 
In    other    words,    the    Question    is 
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The  right  of  accused,  in  the  United  States  at  least,  is  limited 
to  the  production  of  witnesses  in  person  before  the  examining 
magistrate,  and  no  provision  is  made  for  receiving  testimony 
by  commission  or  testimony  taken  abroad  in  his  behalf.® 

854.  Circuit  court  has  power  of  review.— In  our  own  practice, 
the  Federal  circuit  court  has  power  to  review  the  decision  of  the 
commissioner  on  questions  of  law,^  but  not  of  fact;^  and  the 

6iJe  Oteiza  y  Cortes,  136  U.  S.  330,  the  evidence  when  legally  admitted. 

34  L.  ed.  464,  10  Sup.  Ct.  Rep.  1031;  ™s  is  amrmei  m  Be  Vamdervelpen 

„     -vrr  J        ,^  -r,  J    c^A     ^^        A   ■  14  Blatehf.  137,  Fed.  Cas.  No.  16,844. 

Re  Wadge,  15  Fed.  864,  Affirmed  in  j^  ^^  wiegand,  14  Blatehf.  370,  Fed. 

16  Fed.  332.  Cas.  No.  17,618,  Blatchford,  J.,  said: 

1  The  main  questions  to  be  consid-  "In   a   case   of   extradition  before  a 

tred  upon  a  writ  of  habeas  corpus  commissioner,   where   he   has    before 

^  .    ij  him     documentary     evidence     from 

for  the  release  of  a  person  held  un-  abroad,  properly  authenticated  under 

der  a  commitment  by  the  examining  the  act  of  Congress,  and  such  as  is 

magistrate    in    extradition    proceed-  made  evidence  by  such  act,     .     .     . 

u  J  ii     „„™„;„«;„„„,.  ^„    it  is  the  iudicial  duty  of  the  commis- 
ines  are:     Had  the  commissioner  ju-.  i     ■   j        c  i.t      a    i.     c        u 

°  ■'       sioner  to  judge  of  the  effect  of  such 

risdiction  to  hear   and   decide   upon  evidence,  and  that  neither  the  duty 
the   complaint,   and   was   there   suf-  nor   the  power  to  review  his  action 
■flcient  legal  grounds  for  his  action  thereon  has   been   conferred  on   any 
....         ,,  .  „      rm,.  other  iudicial  officer.     This  province 

in  committing  the  prisoner?  The  of  the  commissioner  extended  to  a  de- 
court  is  not  bound  to  consider  ques-  termination  on  the  question  as  to 
tions  as  to  the  admission  of  the  evi-  whether  the  embezzlement  was  a  con- 
dence  before  the  commissioner,  which  """ing  embezzlement." 
are  unimportant  in  regard  to  the  suf-  whether  the  deposition  and  other 
ficiency  of  the  proceedings.  Benson  documents  offered  under  act  of 
V.  McUahon,  127  U.  S.  457,  32  L.  ed.  ^ugugt  3,  1882,  §  5,  governing  evi- 
234,  8  Sup.  Ct.  Rep.  1240.  dence  in  extradition  cases,  sufficient- 

_  ,     ly  established  the  criminality  of  ac- 
^E'X  varte  Kaine,  3  Blatehf.  1,  Fed.  j    ^       ii,  j       i.     j- 

Cas     No.    7,597;     Re     Benrich,     5   ""^^d   f°'-   *»>«   purposes   of   extradi- 
Blatchf.    414,    Fed.    Cas.    No.    6,369,   tion,  cannot  be  reviewed  upon  habeas 
Overruled  in  Re  Veremaitre,  9  N.  Y.   corpus.    Orin  v.  Shine,  187  U.  S.  181, 
Legal  Obs.  137,  Fed.  Cas.  No.  16,915    47  ^   ed.  130,  23  Sup.  Ct.  Rep.  98. 
where  Judge  Judson  held  that  he  had 

To  power  to  revise  the  judgment  of  «««'  ^-  Bolloway,  71  L.  J.  K.  B. 
the  commissioner  on  questions  of  N.  S.  935,  8(  L.  T.  N.  S.  332,  51 
fact;  Re  Heilhronn,  12  N.  Y.  Legal  Week.  Rep.  191,  also  held  that,  upon 
Obs.  65,  Fed.  Cas.  No.  6^23  and  ite  application  for  habeas  corpus  by  a 
parte  Van   Aernam,   3    Blatehf.  160,     ^'^  -xi  j     ^  i     j-i- 

Fed.  Cas.  No.  16,824,  where  the  same  Person  committed  for  extradition, 
view  was  expressed  by  Judge  Betts.  the  decision  of  the  committing  mag- 
On  the  other  hand,  in  Re  Sttipp,  12  istrate  upon  the  weight  of  evidence 
Blatehf.  501  Fed.  Cas.  No.  13,563,  ^^^^^^  ^^  reviewed.  The  obiter  state- 
Judge  Blatchford  held  that  there  .  •  nonn  1  rv  u 
<!ould  be  no  reviewal  on  the  effect  of   ments  in  Re  Gasttoni  [1891]  1  Q.  B, 
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court  will  not  reverse  the  commissioner's  action  upon  technical 
grounds  or  matters  of  form;  and  only  for  substantial  error 
in  law,  or  for  such  manifest  error  in  procedure  as  would  war- 
rant a  court  of  appeals  in  reversing.*  As  was  subsequently 
ruled,  it  is  not  enough  to  charge  a  conclusion  at  law,  e.  y., 
"forgery."  The  time  and  place  and  nature  of  the  crime,  and 
its  subject-matter,  should  be  set  out*  Nor  will  the  court  dis- 
charge absolutely  on  account  of  an  error  of  the  commissioner  in 
admission  or  rejection  of  evidence.®  The  practice  is,  in  such 
«ase,  simply  to  discharge  from  the  first  commitment,  leaving 
the  examination  to  proceed  anew.^ 

'No  habeas  corpus  lies  in  such  case  to  the  Supreme  Court  of 
ithe  United  States.'' 

In  the  construction  and  carrying  out  of  extradition  treaties, 
the  ordinary  technicalities  of  criminal  proceedings  are  appli- 
cable only  to  a  limited  extent.  Where  the  proceeding  is  mani- 
festly taken  in  good  faith,  a  technical  noncompliance  with 
some  formality  of  criminal  procedure  should  not  be  allowed  to 

]49,  60  L.  J.  Mag.  Cas.  N.  S.  22,  64  inally  or   by   appeal.     Re   Oteiza   y 

Tj.  T.  N.  S.  344,  39  Week.  Rep.  202,  Cortes,  136  U.  S.  330,  34  L.  ed.  464, 

17  Cox,  C.  C.  225,  55  J.  P.  328,  to  the  10  Sup.  Ct.  Rep.  1031 ;   Terlinden  v. 

•contrary  were  disapproved.  Ames,  184  U.  S.  270,  46  L.  ed.  534, 

22  Sup.  Ct.  Rep.  484. 
3iSe  H  enrich,  5  Blatchf.  425,  Fed. 
Gas.  No.  6,369. 

iRe  Fares:,  7  Blatehf.  35,  Fed.  Cas. 
If  the  commissioner  has  jurisdic-   No.  4,644.     [See  ante,  §  848.] 
tion    of   the    subiect-matter    and    of       ^^^    Macdonnell,    11    Blatchf.    79, 
,,  ,   ,,  •'  J         A   J.I.     I"ed.  Cas.  No.  8,771. 

-the  person  of  the  accused,   and  the        ^j^^  p^^^^^  ^  Blatchf.  35,  Fed.  Cas. 

offense  charged  is  within  the  terms  jjo.  4,644. 

•t)f  a  treaty  of  extradition,  and  the        ''Re  Kaine,  14  How.  103,  14  L.  ed. 

■commissioner,  in  arriving  at  the  de-  ?f^5  ^  A°^  £'"-^^?'  .?*  Macdonnell, 

.  .       ,,,'.,  J  ,       ,    -  11  Blatchf.  79,  Fed.  Cas.  No.  8,771; 

•cision  to  hold  the  accused,  has  before  ^^  Veremaitre,  9  N.  Y.  Legal  Oba. 

him    competent    legal     evidence     on  137,  Fed.  Cas.  No.  16,915;  Re  Kaine, 

which   to   exercise   his   judgment   as  10  N.  Y.  Legal  Obs.  257,  Fed.   Cas. 

to   whether   the   facts   are   sufficient  ^o.    7,598;  „■?«    ^f  »ro«n    12  N    Y. 

i        t  11-  1.   ii,         ■    •     1-4       «   ii,  ^^S^^  ^^^-  65,  Fed.  Cas.  No.  6,323; 

to  establish   the   criminality  of   the  ^;^    j,^^^^    y^^   Aerman,    3    Blatchf. 

accused  for  the  purposes  of  extradi-  160,  Fed.  Cas.  No.  16,824;  Re  Kaine, 

tion,  his  decision  cannot  be  reviewed  10  N.  Y.  Legal  Obs.  257,  Fed.   Cas. 

by  a  circuit  court,  or  by  the  supreme  ^°-  ^^5^8;    Re  B enrich     5    Blatchf. 

'     ,         ,    ,  '         -^      .,,     ^     .  425,  Fed.  Cas.  No.  6,369;   Re  Fares, 

•court  on  habeas  corpus,  either  orig-  7  Blatchf.  35,  Fed.  Cas.  No.  4,644. 
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stand  in  the  way  of  a  faithful  discharge  of  the  obligations  un- 
der the  treaty.* 

855.  Surrender  at  discretion  of  Executive. — ^Under  the  stat- 
utes of  the  United  States,  after  the  final  commitment  by  the 
commissioner,  and  the  remanding,  in  case  of  a  habeas  corpus 
before  the  circuit  court,  of  the  prisoner  to  the  custody  of  the 
marshal,  the  final  warrant  of  the  Executive  must  be  obtained 
before  the  prisoner  is  surrendered  to  the  custody  of  the  de- 
manding state.  This  warrant  the  Executive  may  refuse  to  is- 
sue, on  grounds  of  law  as  well  as  of  policy.-^  Such  was  the 
course  taken  by  the  President  in  1873,  in  Vogt's  Gase.^  In 
England,  the  surrender,  after  remander  on  habeas  corpus,  may 
be  made  without  such  final  executive  warrant.* 

iGrin  v.  Shine,  187  U.  S.  181,  47  signify  to  some  police  magistrate  in 
L.    ed.    130,    23    Sup.    Ct.    Rep.    98;    London    that    such    requisition  has 

117  ■  i^         rr     7   7    inn  TT    a    an    at   been  made,  and  require  him,  if  there 
Wr^ght  v.  Henlcel,  190  U.  S.  40,  47   y^^  ^^^  ^^^^^^  ^^  .^'^^^  ^^^  ^^^^^^  ^^^ 

L.  ed.  948,  23  Sup.  Ct.  Rep.  781.  the  apprehension  of  the  fugitive.'    If 

it  be  here  meant,  in  accordance  with 

i/ie  Stupp,   12  Blatchf.   501,   Fed.  the   strictly    grammatical    construc- 

Cas.  No.   13,563,  14  Ops.  Atty.  Gen.  tion,   that  the  home   secretary   may 

281.  decide  whether  'there  be  due  cause,' 

^Ante,  §  843;  11  Blatchf.  124,  Fed.  why  should  he  have  been  already  or- 

Cas.  No.  13,362.  dered  imeonditionally  to  make  a  'sig- 

3The   following   statement   of   the  nification'  to  the  magistrate,  which 

English   practice   is  taken   from   the  would     be    utterly   superfluous     and 

London     Times     of     February     17,  useless    whenever    he    decided    there 

1873: —  was    no    due    cause?         But  if   the 

•'In  the  case  of  a  Belgian  accused  clause,  'if  there  be  due  cause,'  refer 
of  crime,  whose  surrender  is  demand-  to  the  issuing  of  a  warrant  by  the 
ed  from  this  country,  the  procedure  magistrate,  then  it  is  worthy  of  re- 
is  as  follows :  The  Belgian  minister,  mark  that  upon  a  simple  police  mag- 
or  diplomatic  agent,  presents  to  our  istrate,  with  no  other  proviso  than 
principal  Secretary  of  State  for  for-  that  he  be  a  London  magistrate,  is  in 
eign  affairs  a  requisition  for  the  sur-  the  first  instance  thrown  the  respon- 
render,  accompanied  by  the  proofs  sibility  of  deciding  whether  a  for- 
deemed  necessary  in  Belgium  to  es-  eign  fugitive  ought  to  be  given  up, — 
tablish  the  fugitive's  guilt,  or,  at  a  responsibility  which,  in  eases  eas- 
least,  sufficient  presumption  of  his  ily  imaginable,  might  bepome  exceed- 
guilt  to  justify  his  arrest.  This  re-  ingly  grave.  In  any  case,  it  rests  ul- 
quisition  the  foreign  secretary  is  timately  with  the  magistrate  to  de- 
bound  to  transmit  to  the  home  seore-  termine  whether  the  documents  pre- 
tary.  He  has  no  discretionary  pow-  sented  to  him  justify  his  issuing  a 
er  in  the  matter.  It  does  not  appear  warrant  for  the  fugitive's  arrest; 
to  us  quite  clear  whether  the  home  and  again,  when  the  fugitive  is 
secretary  is  then  bound  to  put  the  brought  before  him,  he  determines 
affair  into  the  hands  of  a  police  mag-  whether  the  evidence  is  such  as 
istrate,  or  whether  he  may  exercise  would  justify  commitment  for  trial 
his  own  discretion  as  to  the  necessity  according  to  English  law,  if  the  al- 
for  such  a  course.  The  treaty  states  leged  crime  had  been  perpetrated  in 
that  the  home  secretary  'shall  then  England.     In    case    of  commitment. 
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856.  Extradition  may  be  conditional. — The  surrendering 
state,  it  is  generally  held,  may  require  that  the  person  surren- 
dered  shall  be  prosecuted  only  for  an  ordinary  crime,  and  not 
for  one  that  is  political;  or  that  no  death  penalty  be  inflicted. 
And  as  we  have  seen,  the  condition  may  be  imposed  that  the 
prosecution  consequent  on  the  extradition  shall  be  only  for  the 
offense  specified  in  the  demand,  and  that  if  there  be  an  acquit- 
tal on  this  offense  the  defendant  shall  be  returned.  ^  The  state 
receiving  a  person  on  such  conditions  is  bound  to  comply  with 
them.^  This  limitation,  however,  the  United  States  govern- 
ment, as  we  have  seen,  has  declined  to  accept.* 

856a.  Delay  in  removing  accused. — The  accused  is  protected 
against  prolonged  imprisonment  under  commitment  for  extra- 
dition, and  undue  delay  in  removing  him  from  the  country,  by 
a  provision  of  the  United  States  statutes  for  his  discharge,  im- 
less  sufficient  cause  to  the  contrary  is  shown,  where  he  is  not 
conveyed  out  of  the  United  States  within  two  calendar  months 
after  the  commitment,  over  and  above  the  time  actually  re- 
quired to  convey  him  from  the  jail  to  which  he  was  committed, 
by  the  readiest  way  out  of  the  United  States.  ^ 

tlie  fugitive  is  sent  to  prison,  and,  rested,  tried,  and  committed,  the 
after  a  certain  period,  not  to  be  less  minister  of  justice  decides  in  the  last 
than  fifteen  days,  is  surrendered  on  resort,  from  the  judicial  documents 
an  order  from  the  secretary  of  state  submitted  to  him,  whether  the  pris- 
to  any  duly  authorized  person  the  oner  should  be  given  up."  See  Re 
Belgian  government  may  appoint,  un-  Terras,  14  Cox,  C.  C.  161,  43  L.  J. 
less  the  prisoner  meantime  choose  to  Exch.  N.  S.  214,  L.  R.  4  Exch.  Div. 
apply  for  a  writ  of  habeas  corpus,  in  63,  39  L.  T.  N.  S.  502,  27  Week.  Rep. 
which  case  'his  surrender  must  be  de-  170. 
ferred  until  after  the  decision  of  the       ^Ante,  §  846. 

court  upon  the  return  of  the  writ.'  ^Bluntschli,  ut  supra.  See  also 
If  the  decision  is  in  his  favor,  he  Abdy's  Kent  (London,  1886),  p.  125; 
cannot  be  surrendered;  but  if  it  is  Massg,  ii.  §  44;  Earl  Russell  to  Mr. 
against  him,  he  'may  be  surrendered  Adams,  June  12,  1862;  English  Offi- 
iirimediately,  without  any  order  from  cial  Papers  (N.  Am.),  No.  4,  p.  164; 
the  secretary  of  state.'  In  the  case  Halleck,  International  Law,  §  28, 
of  a  fugitive  convicted,  the  proced-  and  also  Sir  R.  Phillimore's  chapter 
lire  is  the  same,  mutatis  mutandis,  as  in  his  International  Law,  i.  p.  407. 
In  the  ease  of  a  fugitive  accused.  Cf.  Lawrence  Com.  sur  Wheat,  iv. 
The  procedure  is  naturally  very  PP-  504,  et  seq. 
much  the  same  in  the  case  of  an  Eng-  ^Ante,  §  846. 
lish  fugitive  whose  surrender  is  de-        i  u.   s.   Rev.   Stat.   §   5273,   U.    S. 

manded  from  Belgium.   The  only  im-   „  „,   ,     ,„„,  „      _      „ 

portant  point  of  diflference,  perhaps,    ^°™P-    ^^^^-    ^^^^'   P"   ^^^^-     ^^   ^^ 
is  that  after  the  fugitive  has  been  ar-   Dawson,    101    Fed.   253,   the   accused 
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857.  Treaties  to  be  construed  on  fixed  principles. — It  remains 
to  urge  the  importance  of  construing  extradition  treaties  on 
fixed  principles  of  construction,  so  that  each  special  case  that 
.arises  should  not  be  affected  by  the  caprice  of  the  officials  con- 
cerned, or  by  feelings  of  national  pride.  The  question  is  one 
of  law.  A  committing  magistrate  would  not  be  justified  in  re- 
fusing to  issue  a  warrant  for  the  arrest  and  committal  of  an 
alleged  offender  on  grounds  of  mere  private  policy.  And  ex- 
tradition, when  devested  of  its  political  incidents,  and  limited 
to  municipal  crimes,  is  a  matter  of  police.  ^  As  has  been  justly 
•said  by  Sir  G.  C.  Lewis,  ^  the  increased  facilities  of  travel, 
rendering  the  escape,  especially  of  powerful  criminals,  so  easy, 
make  the  exercise,  in  all  proper  cases,  of  this  prerogative,  one 
of  the  necessities  of  an  advanced  civilization.  The  crimes,  in 
fact,  which  such  a  civilization  distinctively  engenders,  are 
those  which  extradition  alone  can  effectively  suppress.  Rob- 
beries and  homicides  in  most  cases  produce  an  immediate  hue 
and  cry  which  render  a  local  arrest  comparatively  easy;  nor  is 
there  generally  in  such  cases  such  possession  of  wealth  or  power 
on  the  part  of  the  offender  as  enables  him  to  conceal  his  flight. 
But  frauds,  forgeries,  and  embezzlements  may  be  covered  up 
for  years;  and  discovery  may  not  follow  until  the  perpetrator 
lias  placed  himself  with  his  booty  in  a  foreign  land.  Under 
these  circumstances  extradition  may  be  the  only  means  by 
which  dishonesty  on  the  part  of  those  charged  with  great  pecun- 
iary trusts  can  be  punished,  and  the  wrongs  of  those  injured 
redressed.* 

was  released  under  this  provision,  it  rights  of  good  neighborhood  required, 
appearing  that,  with  reasonable  dill-  that  in  two  countries  bordering  upon 

i_        •  1,4.  V,    ,„  u„™  ,o™«,,<»,i    °^^   another,    as   the   United   States 
gence,  he  nught  have  been  removed  ^^^  p^^^^^'  ^^^  ^^^  ^^^^^  .^  ^^^ 

before  the  expiration  of  his  period,  ja^^^  ^nd  in  the  European  countries 

notwithstanding  that,  at  the  time  of  of    France,    Holland,    and    Belgium, 

the  application  for  the  discharge,  an  there  ought  to  be  laws  on  both  sides 

,..         /!          ii.             4           1  •        Sivmg  power,  under  due  regulations 

officer   from  the  country  asking  ex-  |^^  ^"a^guards,  to  each  government 

tradition  was  on  his  way  to  remove  to  secure  persons  who  have  commit- 

the  prisoner.  ted  offenses  in  the  territory  of  one 

and  have  taken  refuge  in  the  terri- 

iLawrenee    Com.    sur    Wheat,    pp.  tory  of  the  other.     He  could  hardly 

363,  et  seq.  imagine  how  nations  could  maintain 

2Lewis,  Foreign  Jur.  35.  the  relationship  which  ought  to  exist 

3See  fully  on  this  topic.  Bar,  149 ;  between  one  civilized  country  and  an- 

and  Lawrence  sur  Wheat,  iv.  366,  ei  other  without  some  such  power. 

seq.     Lord    Brougham    said    in  the  Lord  Campbell,  upon  the  same  oc- 

House  of  Lords,  on  the  14th  of  Feb-  casion,  said,  that  for  his  own  part, 

ruary,  1842,  that  he  thought  the  in-  he   would  like   to   -see   some   general 

rterests  of  justice  required,  and  the  law  enacted,  and  held  binding  on  all 
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857a.  Effect  of  change  of  status  of  one  of  the  parties  to  the 
treaty. — Whether  or  not  an  extradition  treaty  is  terminated  by 

states,  that  each  should  surrender  to  Since    the    publication    of   the    2d 

the  demands  of  the  others  all  persons  edition     the     following     extradition 

charged  with  serious  offenses  except  ...                            ..                     .• 

political;  this,  however,  he  feared,  ^''^^'^^'  °^  conventions,  excepting 
was  a  rule  or  law  which  it  would  be  the  subjects  of  the  other  contract- 
difficult  to  get  all  nations  to  concur  ing  power,  have  been  entered  into  by 

^°-                      ,,,„,.,,,         .  the  United  States  with  foreign  coun- 

Tho  report  of  the  English  Commis-  ,   . 

sion  of  1878,  with  the  accompanying  '^'^^' 

observations  as  found  in  the  Foreign  With  Belgium,  June  13,  1882    (22 

Relations,  U.  S.  for  1878,  p.  268,  de-  Stat,  at  L.  972). 

|«rve^<=ar«f"l  consideration  in  this  re-  ^ith  Luxemburg,  October  29,  1883 

By'  Mr.     Lawrence      (Com.     sur  '^^   ^*^*-   ^*  ^-   ^*^*>- 

Wheat,  iv.),  the  extradition  treaties  With   Japan,   April   29,    1886    (24 

■executed   by  the   United   States   are  Stat,  at  L.   1015). 

classified  as  follows:—  ^jtl^  Russia,  March  16,  1887    (28 

"Those  excepting  the  subjects  of  the  Stat,  at  L.  1071). 

other  contracting  power.  ^j^^    Netherlands,    June    2,    1887 

1.  With  Prussia,  June  16,  1852,  ex-  (26  Stat,  at  L.  1481). 

tended  to  the  Confederation  of  ^jth  Colombia,  May  7,   1888    (26 

tne  North  by  the  Convention  „           j.  t     i  ax 

of   February  22,    1868    (Treat.  °tat.  at  L.  1534). 

V.  S.  1873,  p.  730).  With   Norway,   June   7,    1893   "(28 

2.  With    Bavaria,     September     12,  Stat,  at  L.  1187). 

,    wuPo''^^*'''  P't^^*'         ,o  ,o==        With    Sweden,    Januaiy   14,    1893 

3.  With  Hanover,  January  18,1855     , „  >  'j       > 

iJbid.  p.  457).  (27   Stat,   at  L.   972). 

4.  With  the  two   Sicilies,  October       With  Argentine  Republic,  Septem- 

1,  1855  {Ibid.  p.  48).  ber  26,  1896  (31  Stat,  at  L.  1883). 

'■  '"embtr t:^i8W/Mf  p:  ^l        ^"^   «^^"^«   ^^^   «^*«'   «=*°^- 

6.  With  Baden,  January  30,   1857    ^8,  1896   (31  Stat,  at  L.  1813). 

{/bid.  p.  48).  With    Mexico,    February   22,    1899 

7.  With     Sweden     and     Norway,    (31  gtat.  at  L.  1818). 

March  21,  1860  (/6i(i.  p.  822).        wjfj,     t>^^        w         i.        00     no,.^ 

8.  With  Mexico,  December  11.  1861        ^'*^    ^"™'    November    28,    1899 

(/6td.  p.  580).  (31  Stat,  at  L.  1921). 

9.  With    San    Salvador,    May    23,       With    Chile,    April    17,    1900    (32 

1870  (Treaties,    1874,   p.    10).   gtat.  at  L.  1850). 

10.  With  Peru,  September  12,  1870       „,-4-i,   tj  i-   ■       a      ■,   r.,     ,„.,„, 

(/6wZ.  p.  36).  ^^^^  Bolivia,   April  21,   1900    (32 

11.  With  Belgium,'  March   19,   1874   Stat,  at  L.  1857). 

{Ibid.  p.  122).  With    Switzerland,   May   14,    1900 

12.  With  Turkey    August   11,   1874    (31  gtat.  at  L.  1928). 

(Treaties,   1875,  p.   16;   U.   S.  „,.,,     -o  ,   ■          ^  ,  , 

Stat,  at  Large,  Vol.  19,  p.  572).  ^ith    Belgium,    October    26,    1901 

as.  With  Spain,  June  5,  1876  (Trea-  (32  Stat,  at  L.  1894). 

ties  1876-7,  p.  94;  U.  S.  Stat.  With   Denmark,    January   6,    1902 

at  Large,  vol.  ii    P-  650).  (32  stat.  at  L.  1906). 

To  this  is  to  be  added  that  with  ti7-j.i.     o       •        ^  ,   , 

Hayti,     November     3,      1864.  ^'**'     ^"^•^'     October     12,     1901 

(Treat.  U.  S.  1873,  p.  420).  (32  Stat,  at  L.  1890). 
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a  change  in  the  political  status  of  one  of  the  parties  to  it  is,  in 
its  nature,  a  political,  and  not  a  judicial,  question,  and  the 
courts  will  not  interfere  with  the  conclusions  of  the  political 
department  in  this  regard.  It  is  sometimes  necessary,  how- 
ever, for  the  courts  to  declare  and  apply  the  conclusions 
reached  by  the  political  department.  Thus,  the  United  States 
Supreme  Court,  basing  its  decision  upon  the  continued  recog- 
nition of  the  treaty  by  both  governments,  has  declared  that  the 
treaty  of  June  16,  1852,  between  the  United  States  and  Prus- 
sia was  not  terminated  by  the  incorporation  of  Prussia  into  the 

Those  containing  no  such  exception,  person  shall  be  tried  for  any  crime 

T    iTT-ii.  r-i      i    -D  -J.  -       ■KT„  .,™i,„_  or  offense  other  than  that  for  which 

^-  ^^^^  i^7Q?       r^    '   ? T^s!^  he     was     surrendered,     unless     such 

^^"riT^^*^  ^T^^^'  ^^  crime  shall  have  been  enumerated  in 

«    ^v-Tx^^^  1.7'      V'    o    10^9  a^rt.  ii.  of  the  treaty."    The  treaties 

J/iJ'^'^mf"  ''  ^'^'^  ^^"i^"'  ^'^'^  S^'"^^"'  with  Italy, 

n    .T7-j^^?r  'P    ..   t;         u      on  iQ>n   with  Isicaragua,  wit?i  San  Salvador, 

With  Hawaii   December  20,1849  ^^^  ^.^^  Ecuador,  cpntain  no  excep- 

,    xTT-I,    o  ■?!      1     J   XT         u      oc  tion    in   favor   of  p<Jitical    offenses. 

*•  ^,'c^n^7rVT    °c',o^  '  The    treaties   with   Ilicaragua,   with 

=    ™-:^     (ifiid.  p.  «d^).  sa^„    Salvador,    with   Ecuador,   with 

^-  ^-.'Brn  7rt"f "     8'Q.i^"^  '  Belgium,  provide  that  the  person  de- 

«    JTy^'^  P--   •    '•   -R       M-  li^r^d  is  "ot  to  be  jried  for  an  of- 

6.  With   the   Dommican  Republic,  j^^^^    committed   prior   to   that   for 

February    8,    1867     {lUd.    p.  ^^-^^  j^^  j^  extradited. 

»    T»?Ii!     Ti.  1        -.j^      1.     no      TOCO       Fraudulent      bankruptcy       (Law- 

7.  With     Italy     March    23,     1868  ..^^^  „^  ^^^^^    j^  „„^  j^^jj^^  j^ 

o    xJ-f v!  XT-P^      ^  ■     T         OK    icrn  ^"y  treaty  executed  by  the  United 

8.  With  Nicaragua,  June  25,  1870  grates,  except  that  with  Peru. 

r,    -,,7':^'?,:  ^'-nT     '^i-  *        *  n       ™        I"  addition  to  the  treaties  above 

9.  With  the  Free  States  of  Orange,  jj^entioned,  treaties  were  adopted  by 

December    22     18a    (Treaties,  the     United     States     with     Bremen 

,n    w^-tt"    ^    'f-       V         oQ     1Q70    (1853),  with  Oldenberg   (1853),  and 
10.  With    Ecuador,    June    28,    1872  ^j^h  IVankfort  (1852)7 
{lUd.  p.  73).  ' 

The  treaty  with  France,  Mr.  Law-       Additional   treaties  containing  no 

rcncf  goes  on  to  state,  is  the  first  ex-  such  exception  have  been  entered  into 

ecutcd   in   the  United   States   which  ^g  follows- 
explicitly     excepts    extradition      for       „t.j,     ^     . 

crimes    committed    anterior    to    its       ^^^^   Spain,   August  7,   1882    (22 

date,     and     political     crimes.       The  Stat,  at  L.  991). 
treaties  with   Switzerland,  with  the       with       Italy        (Supplementary), 

two  Sicilies   with  Austria,  with  Hay-  j^^,  ^    jgg^  ^^^  ^^ 
ti,    with    the    Dominican    Republic,       „,. , ,  V«       .  „  . 
with  Peru,  with  the  Free    States    of       With  Great  Britain,  July  12,  1889 

Orange,    with    Belgium,    and    with  (26  Stat,  at  L.  1508). 
Spain,  contain  the  same  restriction,       with   Great   Britain    (Supplemen- 

except   that   Belgium   excludes   from  +„,.„>     /,„■,  „„   mAi    ,-a  04.  i     ±  x 

the  Lception  murder  and  arson.  The  ^^"7''  "^P"^  ^2.  1901   (32  Stat,  at  L. 

treaty  v/ith  Spain  pntvides  that  "no  1864). 
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German  Empire.^  The  court  said,  however,  that  treaties  may 
be  terminated  by  the  absorption  of  powers  into  other  nationali- 
ties, and  the  loss  of  separate  existence,  as  in  the  case  of  Han- 
over and  Nassau,  which  bocame,  by  consent,  incorporated  into 
the  kingdom  of  Prussia  in  1866.  Cessation  of  independent 
existence  renders  the  execution  of  treaties  impossible.  But 
where  sovereignty  in  that  rospect  is  not  extinguished,  and  the 
power  to  execute  remains  unimpaired,  outstanding  treaties 
cannot  be  regarded  as  avoided  because  of  impossibility  of 
performance. 

857b.  Extradition  between  states  as  affected  by  general  prin- 
dples  of  international  law. — The  general  subject  of  extradition 
between  the  states  of  the  Union  does  not  properly  belong  to  a 
work  upon  conflict  of  laws,  since  it  is  governed  by  the  Federal 
Constitution  and  statutes.-'  There  are  some  questions  arising 
in  connection  with  this  subject,  however,  that  depend  upon,  or 
are  at  least  influenced  by,  the  principles  of  comity,  and  it  is 
therefore  not  improper  to  allude  to  them  in  this  connection. 

The  Federal  Constitution  and  statutes  only  provide  for  the 
surrender  of  a  person  who  has  fled  from  the  state  which  makes 
the  demand  for  his  surrender,  and  furnish  no  authority  for, 
and  do  not  justify,  the  surrender  of  any  other  person.^     As 

iTerlinden  v.  Ames,  184  U.  S.  270,        '  U.  S.  Const,  art.  4,  §  2;   act  of 

46  L.  ed.  534,  22  Sup.  Ct.  Rep.  484.  Congress   Feb.   12,   1793    (1   Stat.,  at 

It  was  also  held  in  this  case  that  L.  302,  chap.  7)  ;  XJ.  S.  Rev.  Stat.  § 

a  violation  of  a  law  of  the  German  5278,  U.  S.  Comp.  Stat.  1901,  p.  3597 ; 

Empire,   such   as   forgery,   is   extra-  People  ex  rel.  Corkrcm  v.  Hyatt,  172 

•ditable  under  the  treaty,  it  appear-  N.  Y.  176,  60  L.  R.  A.  774,  92  Am. 

ing  the  Constitution  of  the  German  St.  Rep.  706,  64  N.  E.  825,  Affirmed 

Empire  subjects  criminal  legislation  in  188  U.  S.  691,  47  L.  ed.  657,  23 

to  the  supervision  of  the  Empire.  Sup.    Ct.   Rep.    456;    State   v.    Ball, 

1  See,  upon  general  subject  of  ex-  115  N.   C.  811,  28  L.  R.  A.  289,  44 

tradition,  note  in  1   L.   R.  A.   370;  Am.  St.  Rep.  501,  20  S.  E.  729. 
and  as  to  papers  necessary  to  obtain 
surrender   of   fugitive   from   another 
state,  note  in  28  L.  R.  A.  801. 


J  684  EXTRADITION.  [Chap.  XIV. 

pointed  out  in  a  previous  section,^  an  offense  may,  under  some 
circumstances,  be  regarded  as  committed  in,  and  subject  to 
the  jurisdiction  of,  a  particular  state,  although  the  accused  was 
at  the  time  actually  present  in  another  state.  It  is  sometimes 
said  in  such  cases  that  the  accused  is  constructively  present  io 
the  state  where  the  offense  was  committed.  His  constructive 
presence  in  that  state  at  that  tirre,  however,  does  not  make  him 
a  fugitive  from  that  state,  or  subject  him  to  extradition  under 
the  Federal  Constitution  and  statutes.  *  Nor  will  the  fact  that, 
in  the  meantime,  accused  has  made  a  short  visit  to  the  demand- 
ing state,  on  business  not  connected  vrith  the  alleged  offense,  ren- 
der him  liable  to  extradition.  ^  It  st^^ms,  however,  that  a  state 
may,  as  an  act  of  comity  to  a  sister  strte,  provide  by  statute  for 
the  surrender,  upon  requisition,  of  a  p^srson  who  has  committed 

^Ante,  §  825b.  diction  cf  the  offense,  and  that  ac- 

*Hyatt  V.    New    York,    188  U.  S.  cused    W4s    not    subject    to  prosecu- 

(101,  47  L.  ed.  657,  23  Sup.  Ct.  Rep.  tion  in  Nrrth  Carolina.     It  was  said,. 

456;   Tennessee  v.  Jackson,   1  L.  K.  however,  i%at  a.  law  might  be  enact- 

A.   370,  36  Fed.  258;    United  States  ed  authoruing  the  surrender  of  the- 

V.  Fowkes,  49  Fed.  50;  Re  Mohr,  73  accused. 

Ala.  503,  49  Am.  Rep.  63;  Bartmcm       ^Eyatt    v.    Weio    York,  188  U.  S. 

V.  Aveline,  63  Ind.  344,  30  Am.  Rep.  691,  47  L.  ed.  657,  23  Sup.  Ct.  Rep. 

217;  Jones  v.  Leonard,  50  Iowa,  106,  456.     The  authority  of  this  case  is, 

32  Am.  Rep.  116;  Ex  parte  Knowles,  perhaps,  limited    by    the    particular 

16  Ky.  L.  Rep.  263;  Wilcox  v.  Nolze,  facts  involved,  namely,  that  the  ae- 

34  Ohio   St.   520.     See  also  note  in  cused  was  in  the  demanding  state  on- 

28  L.  K.  A.  289.  business  for  a  single  day  only,  eight 

A  striking  application  of  this  rule  days  after  the  commission  of  the  of- 

is  made  in  State  v.  Hall,  115  N.  C.  fense,  and  months  before  the  indict- 

811,  28  L.  R.  A.  289,  44  Am.  St.  Rep.  ment   had  been   found  against  him. 

501,  20  S.  E.  729,  where  it  was  held  The     court,     however,    said   broadly 

that  a  person  who,  while  standing  in  that  to  make  accused  a  fugitive  from 

North  Carolina,  shot  across  the  state  justice,   within  the   meaning  of  the^ 

boundary  line,   and  killed  a  person  statute,   he  must  have  been  in  the 

standing  in  Tennessee,  could  not  be  demanding  state    when    the    offense 

extradited  to  Tennessee,  although  it  was  committed,  and,  if  not,  a,  subse- 

had  been  previously  held  in  State  v.  quent  going  there  and  coming  away 

Hall,  114  N.  C.  909,  28  L.  R.  A.  59,  is  not  a  flight.     But  see  contra,  Ex 

41  Am.  St.  Rep.  822,  19  S.  E.  602,  parte  Knowles,  17  Ky.  L.  Rep.  588.. 
that  Tennessee  had  exclusive  juris- 
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an  offense  in  another  state,  though  not  actually  in  the  latter  state 
at  the  time  of  the  commission  of  the  offense.®  And,  even  in  the- 
absence  of  such  a  statute,  one  who,  after  beginning  the  perpetra- 
tion of  a  crime,  departs  from  the  state  before  its  consummation,, 
may  be  surrendered  as  a  fugitive  from  justice  of  that  state. '^ 

To  be  a  fugitive  from  justice  it  is  not  necessary  that  the  party 
charged  shall  have  left  the  state  in  which  the  crime  is  alleged 
to  have  been  committed  after  an  indictment  foimd,  or  for  the- 
purpose  of  avoiding  a  prosecution  anticipated  or  begun;  but 
simply  that,  having  within  a  state  committed  that  which,  by  its 
laws,  constitutes  a  crime,  when  he  is  sought  to  be  subjected  to 
its  criminal  process  to  answer  for  his  offense,  he  shall  have  left 
its  jurisdiction,  and  been  found  within  the  territory  of  another.  ® 
It  has  been  held,  however,  that  a  person  charged  with  making: 
false  pretenses  is  not  a  fugitive  from  justice  subject  to  extradi- 
tion, if  he  came  into  the  asylum  state  at  the  request,  and  in  pur- 
suance of  the  business,  of  the  party  alleged  to  have  been  de- 
frauded.® A  resident  of  one  state  who  goes  into  another  state,, 
and  there  commits  an  offense  and  returns  home,  is,  within  the- 
meaning  of  the  constitutional  provision,  a  fugitive  from  the- 
state  in  which  the  offense  was  committed,  and  may  be  extra- 
estate  V.  Hall,  115  N.  C.  811,  28  Ex  parte  Brown,  28  Fed.  653;  Re 
L.  R.  A.  289,  44  Am.  St.  Rep.  501,  Keller,  36  Fed.  681;  Re  White,  5  C. 
20  S.  E.  729,  obiter.  C.  A.  29,  14  U.  S.  App.  87,  55  Fed. 

TRe  Cook,  49  Fed.  833.  54;  Re  Bloch,  87  Fed.  981;  Ex  parte- 

The  departure  of  a  purchaser  of  Dickson  (Ind.  Terr.)  69  S.  W.  943; 
goods  to  his  home  in  another  state  State  ex  rel.  Burner  v.  Richter,  37 
after  making  criminally  false  repre--Minn.  436,  35  N.  W.  9;  Re  Voorhees,. 
sentations  in  reliance  on  which  the  32  N.  J.  L.  141 ;  People  ex  rel.  Drop- 
goods  were  subsequently  delivered  to  er  v.  Pinkerton,  17  Hun,  199;  John- 
a  common  carrier  and  shipped  to  son  v.  Ammons,  6  Ohio  Dec.  Reprint, 
him  is,  within  the  law,  a  flight  from  747;  Bibler  v.  State,  43  Tex.  197.. 
justice  for  which  he  may  be  surren-  But  see  contra,  Degant  v.  Michael,. 
dered  on  a  requisition.     Re  Sultan,  2  Ind.  396. 

115  N.  C.  57,  28  L.  R.  A.  294,  44  Am.  9.E?ii!  parte  Tod,  12  S.  D.  386,  47  L.. 
St.  Rep.  433,  20  S.  E.  375.  R.  A.  566,  76  Am.  St.  Rep.  616,  81 

sRoierts  v.  Reilly,   116  U.   S.   80,   N.  W.  637. 
29  L.  ed.  544,  6  Sup.  Ct.  Rep.  291; 
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dited  upon  a  requisition  from  that  state. '•'*  The  crimes  for 
which  a  person  may  be  extradited  from  one  state  to  another 
embrace  every  act  forbidden  and  made  punishable  by  the  laws 
of  the  demanding  state,  including  misdemeanors/^  and  stat- 
utory, as  well  as  common-law,  crimes.  ^^  Nor  are  the  crimes 
for  which  extradition  may  be  demanded  limited  to  those  which 
were  such  at  the  time  the  Constitution  was  framed.^* 

As  shown  in  a  previous  section,  ^  *  a  person  extradited  from  a 
foreign  country  can  only  be  tried  for  the  particular  offense 
which  was  made  the  basis  of  the  extradition  proceedings.;  and 
the  Federal  courts  will,  doubtless,  protect  him,  if  necessary, 
against  the  violation  of  such  immunity  by  the  state  courts.  A 
different  principle,  however,  applies  to  interstate  extradition. 
There  is  a  considerable  difference  of  opinion  among  the  state 
■courts  as  to  whether  a  fugitive  from  justice,  who  has  been  sur- 
rendered by  one  state  upon  the  demand  of  another,  may  be 
tried  in  the  latter  state  for  any  other  offense  than  that  specified 
in  the  requisition  for  his  surrender,  without  first  having  had  an 
opportunity  to  return  to  the  state  from  which  he  was  extra- 
dited/®    It  has  been  settled  by  the  United  States  Supreme 

^ORe  Roberts,  2i  Fed.  132;  Re  Kel-  cohvicted,     and    flees    into    another 

■ler,   36  Fed.   681 ;   Re  Hess,   5  Kan.  state,  is  within  the  provision  of  U. 

App.  763,  48  Pae.  596;   Kingsbury's  S.  Const,  art.  4,  §  2,  that  a  person 

•Case,     106     Mass.     223;     Eac    parte  "charged    .    .    .    with    .    .    .    erime" 

Swearingen,  13  S.  C.  74.  who  shall  flee  from  justice  and  be 

ii^a;  parte  Reggel,  114  U.  S.  642,  found  in  another  state  shall  be  de- 

29  L.  ed.  2S0,  5  Sup.  Ct.  Rep.  1148;  livered  up  for  removal  to  the  state 

Morton  v.  Slcinner,  48  Ind.  123.  having   jurisdiction     of    the     crime. 

T-2Kentuolcy  v.  Dennison,  24  How.  Drinkall  v.  Spiegel,  68  Conn.  441,  36 

66,  16  L.  ed.  717;  Brovm's  Case,  112  L.  R.  A.  486,  36  Atl.  830. 

Mass.  409,  17  Am.  Rep.  114;  Re  Fet-  is/ie  Leary,  10  Ben.  197,  Fed.  Cas. 

ier,   23   N.   J.  L.  311,   57  Am.   Rep.  No.  8,162;  Re  Voorliees,  32  N.  J.  L. 

382;   Re  Clark,    9    Wend.    212;     Re  141. 

Hughes,  61  N.  C.   (Phill.  L.)   57;  Re  nAnte,  §  846. 

'Qreenough,  31  Vt.  279.  16  Immunity  from  trial  upon  an- 

So,  one  who  escapes  from  prison  other  charge    is    denied    by  Garr  v. 

■before  the  expiration  of  his  sentence  State,  104  Ala.  4,  43,  16  So.  150,  155; 

ior   a   crime   of  which   he  has   been  Williams  v.  Weber,  1  Colo.  App.  191, 
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Court,  however,  that  the  trial  of  accused  upon  another  charge 
involves  no  denial  of  any  right,  privilege,  or  immunity  secured 
to  him  by  the  Constitution  of  the  United  States.  ^  ®     This  deci- 

28   Pac.   21 ;    Lascelles   v.   State,   90  ed  States  Supreme  Court  referred  to 

Ga.  347,  35  Am.  St.  Eep.  216,  16  S.  in  the  text;  but,  so  far  as  they  rest 

E.  945;  State  v.  Kealy,  89  Iowa,  94,  upon  principles  of  comity,  and  mere- 

56  N.  W.  283;   Com.  v.  Wright,  158  ly  declare  a  rule  of  local  policy,  it  is 

Mass.  149,  19  L.  E.  A.  206,  35  Am.  not  apparent  that  they  have  been  af- 

St.  Rep.  475,  33  N.  B.  82;   State  v.  fected    by    that    decision.     In  other 

Patterson,  116    Mo.    505,    22  S.  W.  words,   it  is  not  apparent  why  the 

996;  State  ex  rel.  Petry  v.  Leidigh,  courts  of  a  particular  state  may  not, 

47  Neb.  126,  66  N.  W.  308;  State  v.  as  a  matter  of  comity,  adhere  to  the 

Glover,  112  N.  C.  896,  17  S.  E.  525;  doctrine    extending    immunity    from 

State  ex  rel.  Brown  v.  Stewart,  60  trial    upon    another    charge,  despite 

Wis.  587,  50  Am.  Rep.  388,  19  N.  W.  the  decision    of    the    United  States 

429.  Supreme  Court    that    the    denial  of 

Upon  the   same   principle   it   was  such  immunity  violates  no  constitu- 

held  in  Machney  v.  Welsh,  107  Ind.  tional  right. 

253,  57  Am.  Rep.  101,  8  N.  E.  141,  Accused  is  not  exempt  from  civil 

that    accused    was    properly  surren-  process  in  the  state  to  which  he  is 

dered  upon  requisition  of  the  Michi-  extradited.     Beid  v.  Ham,  54  Minn, 

gan  authorities  for  an  offense  com-  305,  21  L.  R.  A.  232,  40  Am.  St.  Rep. 

mitted  in  that  state  before  he  came  333,  56  N.  W.  35. 

to    Indiana,     notwithstanding     that  At  least  if  the  extradition  was  in 

subsequently  to  the  receipt  of  that  good  faith.     Williamis   v.   Bacon,   10 

requisition,  and  while  accused  was  in  Wend.  636;  Browning  v.  Ahrams,  51 

custody  for  an  oflfense  committed  in  How.  Pr.   172;   Re  Walker,  61   Neb. 

Indiana,  he    escaped    to    Ohio,    and  803,  86  N.  W.  510. 

was  surrendered  by  the   state  upon  But  the  contrary    is    held    in    Re 

requisition  from  Indiana,  the  prose-  Gannon,  47  Mich.  481,  11  N.  W.  280; 

cution    in    the    latter   state  having  Compton  v.  Wilder,  40  Ohio  St.  130; 

been  subsequently  dismissed.  and  Moletor  v.  Simnen,  76  Wis.  308, 

But  see  contra.  Re  Fitton,  45  Fed.  7  L.  R.  A.  817,  20  Am.  St.  Rep.  71, 

471;  State  v.  Ball,  40  Kan.  338,  10  44  N.  W.   1099.     The  last  case  dis- 

Am.  St.  Rep.  200,   19  Pac.  918;   Re  tinguishes  between  an  arrest  and  de- 

Cannon,  47  Mich.  481,  UN.  W.  280;  tention  upon  a  criminal  charge  other 

Bx  parte  McKnight,  48  Ohio  St.  588,  than  that  for  which  accused  was  ex- 

14  L.  E.  A.  128,  and  note,  28  N.  E.  tradited   (it  having  been  established 

1034.  in  that  state  that  accused  was  not 

The  authority  of  the  latter  deci-  immune  in  that  respect),  and  an  ar- 

sions,  so  far  as  they  rest  upon  con-  rest  upon  civil  process, 

stitutional  grounds,    is,    of    course,  iSLosceWes  v.   Georgia,   148  U.   S. 

greatly  impaired,  if  not  entirely  de-  537,  37  L.  ed.  549,  13  Sup.  Ct.  Rep. 

stroyed,  by  the  decision  of  the  Unit-  687. 
Vol.  II.  CoNFL.  op  Laws — 107. 
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sion,  of  course,  removes  all  objections  based  upon  the  Federal 
Constitution,  to  the  doctrine  adopted  by  the  majority  of  the 
state  courts  denying  the  accused  immunity  from  trial  upon  a 
different  charge;  but  it  does  not  seem  necessarily  to  overturn 
the  contrary  doctrine,  so  far  as  the  latter  rests  upon  principles 
of  common  law,  or  of  comity.  A  decision  of  the  court  of  a  de- 
manding state,  holding,  as  a  matter  of  comity  to  the  surrender- 
ing state,  that  accused  can  only  be  tried  upon  the  charge  for 
which  he  was  extradited,  would  seem  to  present  no  question  for 
review  by  the  Federal  courts.  In  other  words,  the  effect  of 
that  decision  is  merely  to  remove  the  question  from  the  opera- 
tion of  constitutional  provisions,  and  relegate  it  to  the  princi- 
ples of  comity  and  to  the  province  of  the  state  courts.  In  the 
same  manner  the  question  whether  a  person  who  has  been  un- 
lawfully arrested  and  taken  by  violence,  or  decoyed  by  strata- 
gem, from  one  state  to  another  may  be  tried  in  the  latter  state 
is  within  the  province  of  the  courts  of  that  state  as  a  question 
of  common  law,  or  of  the  law  of  nations ;  and  the  United  States 
Supreme  Court  will  not,  either  upon  the  petition  of  the  ac- 
cused himself,  or  upon  that  of  the  executive  officer  of  the  state 
from  which  he  was  thus  unlawfully  removed,  relieve  him  from 
arrest  and  detention  under  process  legally  issued  from  the 
courts  of  the  state  to  which  he  has  been  removed.  ■"■  '^  The  state 
courts,  being  thus  at  liberty  to  decide  the  question  upon  general 
principles,  without  reference  to  the  Federal  Constitution,  gen- 
erally hold  that  the  accused  cannot  complain  of  the  manner  in 
which  he  was  brought  within  the  jurisdiction.-^^     In  some  in- 

I'MoTiOTO  V,  Justice,  127  U.  S.  700,  jurisdiction  from  another  state  with- 

32  L.  ed.  283,  8  Sup.  Ct.  Rep.  1204;  out     any     authority     whatever.    Ea 

CooJc  V.  Hart,  146  U.  S.  183,  36  L.  parte  Bro-um,  28  Fed.  653;  Re  Mahon, 

ed.  934,  13    Sup.    Ct.    Kep.  40.     See  34  Fed.  525;  State  v.  Ross,  21  Iowa, 

also  Ker  v.  Illinois,   119  U.  S.  437,  467;  Dows's  Case,  18  Pa.  37;   State 

30  L.  ed.  421,  7   Sup.  Ct.  Kep.  225,  v.  Smith,  1  Bail.  L.  283,  19  Am.  Dec. 

ante,  §  835,  note  4.  679. 

1 8  Thus,    accused    may    be     tried        Nor,  after  he  has  been  removed  to 

though   he   was  brought  within  the  the  demanding  state,    can    he    com- 
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stances,  however,  the  accused  has  been  surrendered  upon  the 
demand  of  the  executive  officer  of  the  state  from  which  he  was 
unlawfully  removed,^®  though,  as  already  shown,  such  sur- 
render cannot  be  demanded  as  a  matter  of  strict  right. 

The  Federal  Constitution  and  statutes  do  not  contemplate 
the  surrender  of  a  person  held  upon  criminal  process  in  the 
state  in  which  the  extradition  is  sought  until  he  has  satisfied 
the  justice  of  that  state.  ^  "  And  this  is  so  even  though  the  of- 
fense for  which  he  is  held  in  the  asylum  state  was  committed 
during  the  pendency  of  the  extradition  proceedings.^^ 

It  has  also  been  held,  though  there  is  some  conflict  on  the 
point,  that  a  person  in  custody  on  civil  process  in  the  asylum 
state  should  not  be  surrendered  upon  requisition  from  another 
state. ^  ^ 

plain  of  defects    in    the    extradition  22iJe  Troutman,  24  N.  J.  L.  634; 

proceedings.     Bx    parte    Barker,   87  Re  Briscoe,   51   How.   Pr.   422.     But 

Ala.  4,  13  Am.  St.  Eep.  17,  6  So.  7;  see   contra,   Eac  parte  Bosenblat,   51 

Ex  parte  Baker,  43  Tex.  Grim.  Rep.  Cal.  285. 

281,  96  Am.  St.  Rep.  871,  65  S.  W.  So,  in  Harriott's  Petition,  18  R.  I. 

91.  12,  25  Atl.  349,  it  was  held  that  the 

^^Nortons's  Case,   15  W.  N.  C.  395,  mere  fact  that  civil  process  had  is- 

6  Crim.  L.  Mag.  245.  sued  against  accused  in  the  asylum 

sojBe  Troutman,  24  N.  J.  L.  634;  state  does  not  prevent  his   extradi- 

Re  Hess,  5  Kan.  App.  763,  48  Pac.  tion.     The   court,   however,    did   not 

696.  decide  as  to  the  effect  of  actual  cus- 

211/3!  parte  Hobbs,  32  Tex.  Grim,  tody  under  the  civil  process. 
Eep.  312,  40  Am.  St.  Rep.  782,  22  S. 
W.  1035. 
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Note. — The  subjects  referred  to  in  this  index,  whether  so  indicated  in  the 
index  lines  or  not,  are  treated  only  in  their  relation  to  the  conflict  of  laws, 
or  the  principles  of  private  international  law.  The  references  to  the  sec- 
tions are  inserted  to  enable  the  user,  ^  he  so  desires,  to  ^stinguish  between 
the  old  and  new  matter. 
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ABATEMENT  AND  SUKVIVAL,  eage. 

abatement  of  legacy,  §  599f 1353 

survival  of  cause  of  action  for  personal  injuries,  §  480f 1137 

survival  of  statutory  cause  of  action  for  death  after  death  of 

original  beneficiary,  §  480f 1138 

revival  of  action  for  personal  injuries  after  death  of  j^aiatiff, 

§  480f 1138 

survival  of  cause  of  action  for  tort  against  estate  of  tort  feasor, 

§  480f 1138 

suits  in  rem  in  different  jurisdictions,  §  786  1582 

when  defendant  in  local  suit  has  been  garnished  in  foreign  ju- 
risdiction,  §   787a    1584 

ABDUCTION, 

as  affecting  international  validity  of  marriage,  §  143   329 

ABSCONDER, 

domicil  of,  §  54a  117 

ACCEPTILATION, 

as  mode  of  barring  obligation  under  Bx)man  law,  §  5M   1233 

ACCEPTOR, 

law  governing  contract  of  acceptor  of  bill,  see  Bills  akd  Notes. 

ACCOMMODATION, 

law  governing  contract  of  accommodation  indorser,  §  464 1005 

1701 
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ACCOUNTING.  page. 

by  guardian,  see  Guaedian  and  Waed. 
by  executor  or  administrator,  see  Exectjtobs  and  Administea- 

TOBS. 

jurisdiction  to  compel,  with  reference  to  foreign  real  property, 

§  289a   658 

ACKNOWLEDGMENT, 

of  legitimacy  of  child,  §  250a  557 

of  contract  relating  to  real  property,  law  determining  necessity 

of,  §  276b   617 

ACQUITTAL, 

foreign,  as  defense  to  criminal  prosecution,  §§  827,  830-  •  •  .1643,     1646 

ACTION  OR  SUIT, 

as  to  jurisdiction,  generally,  see  Jueisdiction. 
suit  by  or  against  foreign  executor  or  administrator,  see  Execu- 
tors AND  Administrators. 

between  foreigners,  cognizance  of,  §  1  4 

exemption  of  foreign  sovereign  from,  §   124i    294 

right  of  foreign  receiver  to  maintain,  §  390b   844 

right  of  foreign  bankrupt  assignee  to  sue,  §  805   1599 

validity  of  agreement  for  prosecution  of,  as  affected  by  cham- 
perty,   §    491a    1172 

necessity  of  appearing  by  attorney  or  proctor,  §  751  1493 

right  to  join  primary  and  secondary  obligors  on  bill  or  note  in 

single  action,  §  462b   1003 

conditions  of  right  to  sue,  generally,  §  750a 1493 

necessity  of  obtaining  leave  to  sue,  §  750a  1493 

necessity  of  foreclosing  mortgage  before  bringing  action  on 

bond,  §  750a 1493 

necessity  of  consent  before  action  to  recover  mortgage  debt, 

§   276e    635 

necessity  of  suing  primary  obligor  as  condition  of  holding 

drawer  or  indorser,  §  452f  990 

judgment  against  firm  as  condition  precedent  to  liability 

of  individual  partner,  §  470a   1053 

law  governing  as  to  form  of,  generally,  §  747  1489 

as  affected  by  seal,  §  747   1490 

for  breach  of  covenant  as  to  real  property,  §  375e 634 

ADEMPTION, 

effect   of   legatee's   death   during   testator's   lifetime   to   adeem 

legacy,  §  576   1290 

ADMIRALTY, 

effect  of  express  stipulation  in  contract  to  defeat  jurisdiction 

of,  §  438a   938 
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ADMIRALTY—  ( con  tinned ) .  page. 

jurisdiction  of,  to  enforce  contract  for  building  ship,  §  33Si ....  726 

jurisdiction  over  foreign  tort,  §  478a. .  .  .notes  1,  3,  1095,  note  6,  1098 

extraterritorial  effect  of  judgments  in,  §  665  1420 

ADOPTION, 

generally,  §§  351,  S51a,  563   565 

distinction  between  personal  status  and  extraterritorial  accept- 
ance of  that  status,  §  35la   565 

when  effected  by  decree  of  court  in  particular  case,  §  251a  ....  565 
proper  personal  law  as  opposed  to  lex  rei  sites  and  lem  domidliA 

decendentis,   §   351a   567 

by  Indian  tribes,  §  353  570 

citizenship  of  adopted  child  under  early  Roman  law,  §  35 83 

AGENCY, 

presence  of  local  agent  of  foreigner  as  affecting  running  of  stat- 
ute of  limitations,  §  543    1269 

right  to  bring  suit  against  local  agent  of  foreign  administrator, 

§  617 1374 

agency  as  affecting  place  where  contract  deemed  made,  §§  405, 

406,  408a  867,  869,  876 

law  governing  contract  creating  agency,  §  408a  871 

effect  of  principal's  death  to  revoke  agency,  §  408   871 

law  governing  contracts  or  acts  of  agent,  §§  405,  406,  408a.  .867, 

869,  873 

law  of  place  where  authority  conferred  as  affecting  capacity  to 

contract,  §  437h    906 

effect  of  insolvency  discharge  on  contract  made  by  resident  agent 

of  nonresident  principal,  §  535a 1236 

ALIENATION  OF  AFFECTIONS, 

transitory  character  of  action  for,  §  4Y8a  note  6,  1097 

ALIENS.     See  also  Chinese. 

restrictions  upon  rights  of,  in  European  countries,  §  17 gg 

right  to  benefits  of  bankruptcy  in  Holland,  §  17  68 

reciprocity  as  test  of  rights  of,  in  Holland,  §  17  6g 

liability  to  arrest,  on  mesne  process  in  Holland,  §  17   68 

alien  and  sedition  acts,   §   17    69 

exclusion  of,  §  17  69 

enjoyment  of  civil  rights  by,  §  §  17,  133 64,  294 

right  of,  to  take  out  copyright,  §  17 68 

right  of,  to  take  out  patents,  §  17  68 

contracts  with  alien  enemy,  §  17   68 

effect  of  war  on  rights  of,  §  17  68 

capacity  to  transmit  property  by  descent,  §  17   66 

right  to  take  by  purchase  or  succession,  §  17  66 
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ALIEN'S —  ( continued ) .  page. 

lands  held  by  Federal  government,  §  17  66 

as  to  property  under  state  jurisdiction,  §  17 66 

acquisition  of  personal  property  by,  §  17    67 

alienage  as  affecting  purchase  and  sale  of  movables,  §  333 734 

escheat  of  real  estate  of,  §  17   65 

capacity  to  hold  real  estate,  §§  17,  275^,  296 67,  609,  673 

Federal   treaties   paramount   over   local   laws   limiting   ca- 
pacity, §  17   67 

right  of,  to  resort  to  local  courts,  §  17  65 

alienship  of  parties  as  affecting  jurisdiction  of  court,  §§  705, 

707 1468 

right  of  alien  enemies  to  sue,  §  737  1486 

right  to  bring  action  against,  §§  738,  739 1486 

when  nonresident  alien  enemy  may  be  sued,  §  742  1487 

jurisdiction  of  offenses  committed  by  alien  while  abroad,  §§  8I3, 

820 1611,  1622 

offense   by   alien   in   country   where   temporarily   residing, 

§  819    1621 

ALIMONY.     See  Divoece. 

AMBASSADORS  AND  CONSULS, 

domicil  of,  §  49  110 

law  governing  marriage  celebrated  at  foreign  embassy,  §  179 ..  .       387 

as  to  privll^e  of  consul  from  service  of  process,  §  720 1476 

sufficiency  of  consular  certificate  to  authenticate  copy  of  record 

of  foreign  court  of  admiralty,  §  761  1498 

criminal  jurisdiction  of  consular  courts  in  semi-barbarous  states, 

§    814    ; . . .      1611 

AMBIGUITIES, 

in  terms  of  contract,  law  governing  solution  of,   §§   431,  433 

951,       952 
APPEAL, 

effect  of  pendency  of,  as  affecting  extraterritorial  recognition  of 

judgment,  §   646    1396 

APPEARANCE, 

effect  of  voluntary,  as  equivalent  to  personal,  service,  §  715 ....     1475 

by  nondomiciled  defendant  in  divorce  suit,  §  238 521 

effect  of,  to  prevent  impeachment  of  decree,  §  230a. . . .       478 
necessity  of  appearing  by  attorney  or  proctor,  §  751 1493 

APPRENTICE, 

domicil  of,  §  47    108 

ARBITRATION, 

validity  of   stipulation   in  insurance  policy  for   submission  of 

differences  to,   §   4671    1047 
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in  actions  on  negotiable  paper,  §  462  998 

law  governing  right  to  arrest  debtor,  §  741   1487 

alien  defendant,  §  740   1486 

permitted  in  European  states,  §  740   1487 

right  to  invade  territory  or  ships  of  another  country  to  arrest 

person  for  offense  against  government,  §  813 ....      1610 
of  person   found  within   territory  of   sovereign  against  which 

offense  committed  when  abroad,  §  813  1611 

where  warrant  of  arrest  in  extradition  proceedings  returnable, 

§  849    1677 

sufficiency  of  allegations  of  foreign  law  authorizing  arrest  with- 
out warrant,  §  78lf  note,     1570 

AUSON, 

law  determining  whether  offense  charged  is  arson  within  extra- 
dition treaty,  §  851 1682 

ASPORTATION, 

of  stolen  goods  as  new  offense,  §§  836,  826a  1640,     1641 

ASSASSINATION, 

as  political  offense  for  purposes  of  extradition,  §  839 1661 

ASSAULT  AND  BATTERY, 

transitory  character  of  civil  action  for,  §  478a note  1,     1094 

ASSIGNMENT.    See  also  Assignment  for  Ceeditoes. 

of  mortgage  on  real  property,  law  governing,  §  292 671 

of  personal  property,  validity  of  extraterritorial,  as  against  at- 
taching creditors,  §  353    747 

effect  of  check  drawn   in  one  state  upon  bank  in  another  as 

assignment  of  deposit,  §  463a   1004 

of  chose  in  action  as  affecting  discharge  under  insolvency  stat- 
ute,  §   526    1237 

right  of  assignee  of  chose  in  action  to  sue  in  own  name,  §  735-  ■     1482 

as  affected  by  validity  of  assignment,  §  736 1434 

indorsee  of  bill  or  note,  §  462a 899 

ASSIGNMENT  FOR  CREDITORS, 

generally,  §§  353i-353j   749-777 

distinction   affecting   extraterritorial    effect  between   voluntary 

and  involuntary  assignments,  §  353a  749 

discrimination  between  re^idrpt  p-nd  nonresident  creditors,  gen- 
erally,   §    353b 751 

when  foreign  assignment  not  opposed  to  lex  rei  sites  et  fori, 

§    353C    75a 

as  between  law  of  assignor's  domicil  and  law  of  place  where 

assignment  made,  §  353d   757' 
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assignment  by  corporation,  §  353e  758 

as  between  lex  lod  of  assignment  and  lew  situs  of  personal  prop- 
erty, generally,  §  353f 759 

formal  requisites,  §  353g   762 

necessity  and  effect  of  filing  schedules  or  inventories,  §  353g  762 

assignee's  bond,  §  353g  763 

necessity  of  taking  possession,  §  353g 763 

necessity  of  notifying  debtor  of  assignor,  §  353g 763 

necessity  of  recording,  §  353g 764 

necessity  of  assent  by  creditors,  §  353g 766 

preferences,  §  353i  773 

distinction   based   on   residence   of   attacking   creditor, 

§    353i    773 

exemptions,  §  353i  773 

avoidance  of  foreign  transfers  and  conveyances,  §  353J 777 

effect  of  voluntary  assignment  to  dissolve  previous  attacli- 

ment,  §  353j   777 

as  between  lex  lod  of  assignment  and  lex  situs  of  real  property, 

§   353h    766 

effect  of  voluntary  foreign  assignment  to  pass  title  to  real 

property,  §§  275,  353li   608,  767 

applicability  of  principle  of  lex  rei  sitce,  §  353h 767 

necessity  of  filing  assignee's  bond,  §  353h 769 

necessity  of  filing  schedules  or  inventories,  §  353h 769 

necessity  of  delivering  assignment  to  officer  of  court,  §  353h.  768 

necessity  of  recording,  §  353h  769 

validity  as  affected  by  fraud  or  provisions  calculated  to 

hinder  or  delay  creditors,  §  353h  770 

provision  authorizing  assignee  to  carry  on  business,  §  353h  770 

form  of  words  essential  to  pass  particular  estate,  §  353h. . .  771 

necessity  of  assent  by  creditors,  §  353h  771 

local  law  prohibiting  common-law  assignments,  §  353h. . . .  772 

conditions  and  mode  of  sale  by  assignee,  §  353h 772 

substitution  of  new  assignee,  §  353h  772 

preferences,   §   353i    773 

exemptions,   §   353i    773 

jurisdiction  to  compel  payment  to  assignee  of  proceeds  of  foreign 

realty,  §  289a   657 

ASSOCIATION, 

whether  association  to  be  sued  in  name  of  officer  or  by  recog- 
nized name,  §  736a  1485 

ASSUMPSIT, 

as  proper  form  of  action  for  breach  of  covenant,  §  276e 634 

or  covenant  as  proper  remedy  for  enforcement  of  contract  by 

third  persons,  §  736b 1485 

or  covenant  as  proper  form  of  action  as  affected  by  seal,  §  747 . .  1490 
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law  governing,  §  478b   1100 

ASYLUM.     See  also  Diplomatic  Residence. 

necessity  of,  in  addition  to  domioil,  to  confer  political  rights, 

§   75    155 

ATHEIST, 

competency  of,  as  witness,  §  754  1495 

ATTACHMENT  AND  GARNISHMENT, 

right  of,  as  aflfected  by  assignment  for  creditors  generally,  see 
Assignment  foe  Cbeditobs. 

as  a  proceeding  in  rem,   §  717   1475 

priority  of  attachment  as  against  extraterritorial  assignment, 

§   353    747 

effect  of  foreign  assignment  for  creditors  to  dissolve,  §  353j  ■  -  ■       777 
of  foreign  real  property,  compelling  payment  of  proceeds  to  as- 
signee, §  289a   658 

where  debt  or  chose  in  action  garnishable,  generally,  §  368a. .  . .       798 
question  of  constitutional  law  as  well  as  statutory  construc- 
tion, §  368a    798 

situs,  or  control  over  debtor,  as  criterion  of  jurisdiction, 

§   368a    799 

at  domicil  of  debtor,  §  368a  799 

debt  evidenced  by  judgment,  §  368a 800 

as  affected  by  place  of  payment  of  debt,  §  368a 802 

as  affected  by  claim  of  exemption,  §  368a 811 

in    state    where    nonresident    debtor    temporarily    present, 

§   368a    804 

as  affected  by  place  of  payment,  §  368a  804 

when  debtor  a  foreign  corporation,  §  368a  805 

as  affected  by  place  where  debt  payable  or  business 

transacted,  §   368a    807 

situs  of  tangible  personal  property  for  purpose  of,  §  368b 813 

where  negotiable  paper  attach.ible,  §  368b 814 

in  domiciliary  jurisdiction,  as  affected  by  appointment  of  an- 
cillary administrator,  §  626a  1381 

by  domiciliary  administrator,  of  assets  reduced  to  possession  by 

ancillary  administrator,  §  631   1383 

priority  as  between  attachments  in  different  jurisdictions,  §  786     1582 
effect  of  pendency  of  foreign  attachment  to  abate  domestic  suit, 

§§  787,  787a   1583 

ATTAINDER  AND  INFAMY, 

extraterritorial  effect  of,  §  107i   253 

ATTESTATION, 

as  determining  place  where  contract  made,  §  430  885 


1708  INDEX. 

ATTORNEYS,  page. 

necessity  of  appearing  by,  §  751   1493 

ATTORNEYS'  FEES, 

law  governing  validity  of  stipulation  for,  §  427q 929 

sxifficiency  of  allegations  as  to  foreign  law  respecting,  §  78lf, 

note,     1573 
AWARD, 

character  of,  in  condemnation  proceedings  of  infant's  real  prop- 
erty, §  258   596 


BAILMENTS, 

law  governing,  §  313    699 

BANICRUPTCY  AND  INSOLVENCY.     See  also  Receiveks. 

as  to  voluntary  assignments  for  creditors,  see  Assignment  fob 

ClSEniTORS. 

power  of  states  to  pass  bankrupt  laws,  §  8   31 

right  of  aliens  to  benefits  of,  in  Holland,  §  17  68 

ubiquity  of  decree  of  bankruptcy,  §  387  824 

conclusion  of  ubiquity  based  on  false  assumptions,  §  806 . . .  1600 
practical    difficulties    attending    doctrine    of    ubiquity, 

§  807   1601 

as  affecting  business  capacity,  §§  669,  795 1423,  1593 

prohibition  of  execution,  §  803 1598 

conflict  as  to  extraterritorial  effect  of  bankruptcy  and  insolvency 

statutes,  generally,  §  388   825 

effect  of  bankruptcy  on  prior  transfers,  §  802 1598 

rule  in  England  as  to  immovables,  §§  275,  389 608,  826 

rule  in  England  as  to  movables,  §  389, 826 

rule  in  United  States  with  respect  to  bankruptcy,  §  390 ....  828 
rule  in  United  States  with  respect  to  insolvent  assignments, 

§§   3804,  390a    831,  832 

assignment  voluntarily  made  under  statute  providing 

for  discharge,  §§  353a,  390a  750,  832 

distinction  based  upon  residence  or  citizenship  of  at- 
tacking creditors,  §  390a   833 

effect  of  foreign  assignment  in  invitum  to  pass  title 

as  against  insolvent,  §  390a 834 

extraterritorial  effect  of  provision  of  insolvency  statute 

declaring  prior  conveyances  void,  §  390a 835 

local  assets  pass  to  syndic  or  assignee  under  modern  Roman  law, 

§   796    1593 

extraterritjwial   operation   of  bankrupt   assignment  on   foreign 

assets,  §  799   1595 
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attachment   (exequatur)   of  local  assets  granted  to  foreign 

assignee,   §  799    1595 

whether    local    assets    to    be    forwarded    to    domiciliary 

assignee,  §  799   1595 

collision  of  bankruptcy  with  local  liens, 

lex  rei  sitcE  arbiter  as  to  local  liens,  §  800  1597 

distribution  of  residue  after  payment  of  liens,  §  800- . .     1597 
different    bankruptcies    in    different    countries    against    same 

person,  §§  794,  801  1593,     1597 

right  of  foreign   and   domestic   creditors   to  come   in,   §§    797, 

801  1594,     1597 

necessity   of   giving    credit   for    extraterritorial   payments, 

§§  798,  801   1594,     1598 

necessity   of    accounting   for   securities    held   by   creditors, 

§   798    1594 

bar  of  statute  of  limitations,  §  797   1594 

.    respective  rights  of  foreign  and  domestic  creditors  in  domiciliary 

bankruptcy,  §  801   1597 

in  ancillary  bankruptcy,  §  801  1597 

right  of  foreign  bankrupt  assignee  to  sue,  §  805   1599 

discharge  in  bankruptcy, 

by   state    other   than   that   of   performance   of   obligation, 

§    523    1233 

effect  of  Federal  bankrupt  discharges,  §  523  1234 

subsequent  action  in  state  or  Federal  court  by  foreign 

creditor,  §  529a  1241 

subsequent  suit  by  foreign  creditor  in  a  foreign  juris- 
diction,  I  529a   1242 

under  foreign  law  as  bar  to  action  in  state  or  Federal  court 

by  a  citizen  of  the  United  States,  §  529a 1243 

debt  payable  to  creditor  domiciled  in  another  jurisdiction, 

§    531    1243 

when  discharge  granted  at  doniioil  of  creditor,  §  532 1243 

effect  of  appearing  and   claiming  in  bankruptcy   proceed- 
ing,  §   532    1243 

distinctive  Roman  law,  §  533   1244 

debt  due  by  person  domiciled  in  another  state,  §  804 1599 

effect  of  foreign  bankrupt  discharge  on  debts  contracted  in 

this  country,  §  804 1599 

effect  of  foreign  bankrupt   discharge  on  debts  payable  in 

this  country,   §  804    1599 

sufficiency    of    allegations    as    to,    under    foreign    law,    § 

78lf note,     1571 

state  insolvent  discharges, 

effect  as   between  cit.izens   of   state   granting   discharge,    § 

524 1834 
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as  between  citizens  of  different  states,  §  535  1235 

as   affected  by  place  of   performance  of   obligation,   § 

525 1235 

discbarge  by  state  of  debtor's  domicil  when  creditor 

domiciled  in  another  state,  §  525 1235 

effect    of    creditor's    accidental    presence    within    state 

where  discharge  granted,  §  525   1236 

debt  contracted  by  nonresidents  doing  business  Mithin 

state,  §  525a   1236 

contract    made    by    agent    of    nonresident    creditor,    § 

525a 1236 

when  title  to  claim  vested  in  resident  trustee  for  non- 
resident beneficiaries,  §  525 1236 

when    creditor    a    foreign    corporation    doing   business 

within  state,  §  525a   1236 

debt  due  partnership  one  of  members  of  which  is  a  non- 
resident, §  525a   123S 

negotiable  paper,  §  526  1237 

effect  of  assignment  or  transfer  of  claim  to  a  citizen 

of  another  state,  §  526  1237 

when  obligation  made   and   to  be  performed  in   state 

granting  discharge,  §   537    1238 

effect  of  nonresident  creditor  becoming  party  to  pro- 
cedure, §  538   1238 

effect  of  removal  0^  creditor  to  another  state  after  debt 

incurred,  §  529   1239 

effect  of  discharge  upon  subsequent  action  in  jurisdic- 
tion granting  same,  §  529a  1240 

effect  on  special  remedy,  §  529a 1241 

effect   as   between   residents   of    state   granting   discharge, 

§  524   1234 

effect  of  creditor's  change  of  residence  after  contract 

made,  §  524   1234 

retrospective  effect  of  law,  §  530  1243 

BANKS, 

situs  of  stock  in  national,  for  purposes   of   succession  tax,   § 

80f 191 

judicial  notice  of  bankers  general  lien  of,  §  771  1504 

effect  of  check  drawn  in  one  state  on  bank  in  another,  as  assign- 
ment of  deposit,  §  463a  1004 

BAPTISM, 

admissibility  of  foreign  baptismal  registry,  §  760 1497 

BARRISTER, 

competency  of,  to  testify  as  to  foreign  law,  §  775  1522 
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aliment  of  illegitimate  children,  §  257  574 

extraterritorial  enforcement  of  bastardy  statutes,  §  257a 575 

applicability   of   bastardy   statutes   to   cases   involving   foreign 

elements,  §  257a 576 

BAYS, 

criminal  jurisdiction  of  offenses  committed  on,  §  818 1621 

BENEVOLENT  SOCIETIES, 

applicability  of  statute  limiting  proportion  of  estate  that  may 

be  bequeathed  to,  §  59lb 1328 

BIGAMY, 

where  the  offense  deemed  to  have  been  committed,  §  825b 1635 

bigamoiLS  cohabitation,  §  835b   1636 

BILLS  AND  NOTES, 

limitations  of  capacity  to  negotiate,  not  ubiquitous,  §  447 963 

where  contract  deemed  made,  §  447a  864 

negotiability,  generally,  §  447b 965 

whether  court  bound  by  rules  of  common  law  as  declared  by 

courts  of  other  jurisdiction,   §  430a   948 

distinction  based  upon   particular  incident  or  quality  in- 
volved,  §   447b    965 

as  affecting  osvnership   of  instrument  transferred  without 

authority,  §  447b   966 

as  affecting  right  of  set-off,  §  451b 981 

as  affecting  substantive  liability  of  maker  or  acceptor,   § 

451b 983 

as  affecting  acceptance  of  instrument  as  payment  of  antece- 
dent debt,  §  463a  1003 

for  purposes  of  law  of  forum  prescribing  remedy,  §  675a.  . .     1435 
as  affecting  necessity  of  suing  primary  obligor  as  condition 

of  holding  drawer  or  indorser,  §  452f  992 

as  affecting  right  to  join  primary  and  secondary  obligors 

in  single  action,  §  462b 1003 

as  affecting  right  of  indorsee  to  bring  action  in  own  name, 

§    4633,    999 

as  affecting  statute  of  limitations,  §  535  1245 

effect  upon  negotiability  of  defective  intermediate  indorse- 
ment, §  459   994 

sufficiency  of  allegations  as  to  negotiability  by  foreign  law, 

§  78lf   1569 

form  of  bills,  generally,  §  448   967 

mode  of  acceptance  of  bills,  §  448a 968 

diaracter  of  holder,  §  448b  971 

whether  question  pertains  to  substantive  law  or  to  remedy, 

§  448b   972 


1712  INDEX. 

BILLS  AND  "SOTES— {continued) .  page. 

whether  question  for  court  or  jury,  §  783b 1579 

character  and  liability  of  irregular  indorser,  §  4480 973 

nature  of  drawer's  or  indorser's  contract,  §g  449,  499a 974,  975 

may  have  a  situs  independent  of  that  of  contract  of  rnaker 

or  acceptor,  §  449a  975 

place  of  performance,  §  449a  i 975 

law    governing    drawer's    or    indorser's    contract,    generally,    § 

449a 976 

accommodation  indorser,  §§  447a,  464   964,  1005 

substantive  liability,  §  449b  977 

necessity  of  resorting  to   substantive   law  of  primary 

obligor's  contract,  generally,  §  449b  977 

amount  of  contractual  liability  of  primary  obligor 

for  which  drawer  or  indorser  liable,  §  449b 977 

discharge  of  maker  as  affecting  discharge  of  in- 
dorser,  §   449b    977 

conditions    precedent   to    liability   of   drawer   or    indorser, 

generally,  §  453a   985 

as  affected  by  substantive  law  of  contract  of  maker 

or  acceptor,  §  453a   985 

maturity  of  bill  or  note,  §  453a     985 

necessity  of  demand  and  protest,  §  452b  986 

time  and  manner  of  demand  and  protest,  §  453c 986 

extraterritorial  effect  of  local  statute  requiring  protest 

to  be  under  seal,  §  699  1466 

necessity  of  notice  of  dishonor,  §  452d 987 

time  and  mode  of  notice  of  dishonor,  §  452e 987 

kind  and  sufficiency  of  evidence  to  prove  notice  of  dis- 
honor, §  452e   990 

necessity  of  suing  primary  obligor  as  a  condition  of 

holding  drawer  or  indorser,  §  452f 990 

as  affected  by  negotiability,  §  452f 992 

validity,  form,  and  sufficiency  of  indorsement  and  assign- 
ment,  §§   461,  462a    998,  1000 

as  affecting  liability  of  indorser  to  indorsee,  §  462a . .  .  1000 
as  affecting  title  and  ownership  of  instrument  or  pro- 
ceeds, §  462a 1000 

as  between  the  indorsee  and  the  maker  or  acceptor,  § 

462a 1001 

whether  indorsemeat  in  Wank  may  be  varied  by  parol 

evidence,  §  462a 1001 

right  of  indorsee  to  maintain  action,  §  463a  999 

negotiability  as  affecting,  §  462a 999 

liability  of,  for  interest  as  damages,  §  513b  1229 

law  governing  liability  of  maker  or  acceptor,  generally,  §  449a.  976 

necessity  of  proceeding  by  process  of  elimination,  §  451a. . .  979 
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elimination  of  lex  fori  as  to  nature  and  extent  of  obliga- 
tion, §  451b 980 

right  of  set-off,  §  451b  980 

negotiability  of  instrument  as  affecting,  §  45lb 981 

elimination  of  law  of  place  of  indorsement,  §  45lc 981 

sufficiency  of  indorsement  to  enable  indorsee  to  enforce 

liability  of  maker  or  acceptor,  §  451c 982 

as  between  law  of  place  where  note  or  bill  made  and  where 

payable,  §§  45ld,  462^   982,  998 

where  bill  payable,  §§  45ld,  457   982,  993 

where  note  deemed  payable  when  no  place  designated, 

§§  45ld,  457    983,  993 

negotiability  as  affecting  substantive  liability  of  maker 

or  acceptor,  §  451d  983 

capacity  of  parties,  §  451d 984 

formal  validity,  §  45ld   984 

as  affected  by  intention  of  parties,  §  45  Id 984 

liability  for  interest  as  damages,  §§  453,  513b 992,  1228 

when  based  upon  sale  of  intoxicating  liquor,  §  486b 1162 

as  between  maker  and  subsequent  bona  fide  holder,  § 

486b 1162 

right  to  join  primary  and  secondary  obligors,  §  462b 1003 

negotiability  as  affecting,  §  462b  1003 

interpretation  of  bill,  §  463   1003 

collateral  effect  of  instrument,  §  463a  1003 

acceptance  of  negotiable  instrument  as  payment  of  antece- 
dent indebtedness,  §  463a   1003 

negotiability  as  affecting,  §  463a 1003 

effect  of  cheek  drawn  in  one  state  upon  bank  in  another 

as  an  assignment  of  funds,  §  463a 1004 

law  governing  taxability  of,  §  461   998 

law  governing  process,  §  462  998 

waiver  of  stay  of  execution,  §  462 998 

arrest,  §  462   998 

law  governing  defenses  that  go  to  the  merits,  §§  45ld,  462i.982,  998 

cumulation  of  expenses  on  re-exchange,  §  460   997 

when  bill  formally  defective  where  made,  but  good  where  in- 
dorsed,  §   458    994 

where  subject  to  attachment  or  garnishment,  §  368b  814 

law  by  which  validity  of  rate  of  interest  determined  as  against 

accommodation  party,  §  510h   1203 

situs  of,  for  purposes  of  administration  of  decedent's  estate,  § 

612a 1364 

right  of  foreign  executor  or  administrator  to  sue  in  own  name, 

§     615    1371 

effect  of  scroll  to  convert  note  into  sealed  instrument,  §  747 1490 

Vol.  II.  CoNFL.  of  Laws — 108. 
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judicial  notice  of  laws  affecting  bills  of  exchange,  §  771 1504 

sufficiency  of  allegations  of  foreign  law  as  to,  §  78lf note,     1573 

BILLS  OF  EXCHANGE.     See  Bnxs  and  Notes. 

BILLS  OP  LADING. 

as  to  carrier's  contracts,  generally,  see  Caebiees. 

pledge  effected  by,  §  314 702 

interpretation  of,  §§  439a,  471  note  4,  958,  1053 

advances  on,  §  473S   1090 

judicial  notice  of  usages  affecting,  §  771  1504 

BISHOP, 

competency  of,  to  testify  as  to  Roman  Catholic  law  of  marriage, 

S  775    1523 

BOARDING-HOUSE, 

residence  in,  as  affecting  domicil,  §  56  125 

BONDS, 

situs  of,  for  purposes  of  taxation,  see  Taxation. 
extraterritorial  enforcement  of  bond  executed  in  pursuance  of 

penal  laws,  J  485   1140 

me  exeat  bond,  §§  4b,  485  note,  20,     1140 

law  governing  right  to,  and  rate  of  interest  on  bonds  or  coupons 

after  maturity,  §  513a   1228 

when  bonds  issued  by  a  state  government,  §  513a 1228 

necessity  of  foreclosing  mortgage  before  bringing  suit  on  bond, 

§    750a    1493 

liability  to  pay  succession  tax  with  respect  to  United  States 

bonds,  §  SOf  184 

necessity  of  foreign  guardian  giving  bond  in  local  court,  §  260 . .       581 
time  for  action  on,  after  sale  of  mortgaged  premises,  §  376e. .  . .       635 
whether     Scotch    heritable    bond    charged    on    land,     person- 
alty, §  291   669 

of  assignee  for   creditors,  law  determining  necessity  of  filing, 

§  353g   762 

official,  §  411   878 

BOOK  ACCOUNTS, 

admissibility  erf,  §§  689,  766 1441,     1500 

BOTTOMRY, 

master's  auttiority  to  bind  cargo  l^  conteaet  of,  §  441 959 

BOUNDARIES, 

jurisdiction  of  suit  to  settle,  of  land  beyond  jurisdiction,  §  288-       643 
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law  governing  contracts  for  purchase  and  sale  of  options  or 

futures,  §  492a   1173 

sufficiency  of  allegations  of  foreign  law  requiring  commission, 

§   78lf    note,     1569 

BUILDING  AND  LOAN  ASSOCIATIONS, 

law  governing  as  to  usury  in  contracts  of,  see  Interest  and 
Usury. 
BURIAL, 

admissibility  of  foreign  burial  registry,  §  760  1497 

BURLINGAME  TItEATY, 

as  affecting  right  of  Chinese  to  naturalization,  §  12 55 

BUSINESS, 

distinction  between  capacity  for  rights  and  capacity  for  busi- 
ness, §  98  218 

BUSINESS  SITUS, 

of  securities  for  purposes  of  taxation,  §  SOc 175 

as  affecting  liability  to  succession  tax,  §  80f 192 

Becessity  of,  to  give  local  situs  for  purposes  of  succes- 
sion tax,  §  80f   192 


o 

CADUCIARY  RIGHTS, 

law  governing,  §§  602,  603  1359 

CARRIERS, 

statute  imposing  liability  for  treble  damages  for   unjust  dis- 
crimination by,  as  penal  law,  §  4b note,         20 

contracts   of,   whether   court  bound  by  rules  of  common  law  as 

interpreted    in  another  state,  §  430a note,       948 

theory  that  law  of  place  of  carrier's  principal  office  governs, 

§  471   1053 

interpretation  of  bill  of  lading,  §  471  1053 

intention    of    parties    as    ultimate    criterion    of   governing 

law,  §  471   1055 

construction  and  interpretation  of  terms  of  contract, 

§§   471,  47la    1053,     1056 

rights  and  obligations  in  addition  to  those  created  or 

imposed  by  terms  of  contract,  §  471a  1056 

essential  validity,  §  471a   1058 

effect   of   express   stipulation   as   to   governing  law,    § 

47la 1057 
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as  affected  by  distinctive  policy  of  forum,  §  471a 1057 

when  question  treated  as   one  of  general   commercial 

law,  §  471a 1057 

as  affected  by  restrictions  imposed  on  carrier's  right  to 

contract  by  law  of  domicil,  §  471a 1058 

general  statutory  or  constitutional  provisions  relating 

to  carrier's  contracts,  §  471a  1058 

when  action  based  on  tort,  §§  471a,  473  1058,     1039 

presumed  intention  when  governing  law  not  expressly 

designated,  §  471b  1059 

when  contract  made  in  one  state  for  transporta- 
tion wholly  within  another,  §  471b  1059 

when    transportation    commences    in    state    where 
contract    made    and    terminates    in    another,    § 

471b 1059 

nature,    obligation    and    interpretation,    generally, 

§  471b  1063 

validity  of  particular  stipulations,  §  47  lb 1063 

as   affected  by  place  where   violation  of  contract 

occurs,  generally,  §§  47  lb,  47  ic  1064,     1073 

stipulation  or  rule  relating  exclusively  to  de- 
livery, §§  471b,  47ld   10S5,     1O80 

mode  of  delivery,  §  473i 1090 

effect   of   circumstances   indicating   intention   con- 
trary to  presumed  intention,  §  47  lb  1066 

presumption   in   favor   of   validity   of   contract,   § 

471b 106G 

law  of  ship's  flag,  §  47lb  1067 

practical  exception  when  questions  treated  as  mat- 
ters of  general  commercial  law,  §  47lb 1069 

matters  as  to  which  Congress  has  assumed  exclu- 
sive cognizance,  §  471b  1071 

stipulation  limiting  carrier's  common-law  liability,  §  471c.     1072 
presumption  of  assent  from  acceptance  of  bill  of  lading, 

§  782a   1576 

theory  that  law  of  carrier's  principal  place  of  business 

governs,   §   472    1086 

losses  and  injuries  not  due  to  negligence,  §  471e 1072 

losses  and  injuries  due  to  negligence,  §.  471c 1072 

as  affected  by  place  of  loss  or  injury,  §  47lc 1073 

exception  to  general  rule  that  law  of  place  where  con- 
tract made  and  transportation  commences  gov- 
erns, §  471C   1075 

when    circumstances    indicate    contrary    intention, 

§  471C  1075 
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when  rule  opposed  to  presumption  of  valid- 
ity, §  471C  1075 

when  stipulation  contrary  to  distinctive  policy  of 

forum,  §  4710   1075 

stipulation  limiting  amount  of  carrier  liability,  §  471c. .  .  .  1077 

as  affected  by  distinctive  policy  of  forum,  §  47lc 1078 

determination    of    validity    of    stipulation    upon    gen- 
eral commercial  principles,  §  47le 1078 

liability  of  carrier  beyond  own  line,  §  471d 1079 

liability  of  connecting  carrier,  §  471d  1080 

continuance  of  carrier's  liability  after  arrival  of  goods  at 

destination,  §  47ld   1080 

determination   of  question  upon  general  principles  of 

commercial  law,  §  47ld  1081 

stipulation  making  written  notice  of  injury  or  claim  a  con- 
dition of  right  to  damages,  §  471e 1081 

defense  of  vis  major,  §  47le 1081 

negligence,   §  473   1086 

ubiquity  of  statutory  limitation  of  ship's  liability,  §  473i.  1088 

reciprocal  rights  and  duties  of  carrier  and  passenger,  §  478b . .  .  1099 
law  of  place  of  contract  as  opposed  to  law  of  place  of  tort, 

§    478b    1103 

advances  on  bill  of  lading,  §  473f 1080 

pledge  effected  by  bill  of  lading,  §  314 702 

effect  of  delivery  of  goods  to,  as  delivery  to  purchaser,  §  486a. . .  1142 
employment  of,  as  agent,  as  affecting  place  where  criminal  of- 
fense deemed  to  have  been  committed,  §  825e. .  . .  1639 
CARS, 

situs  of,  for  purposes  of  taxation,  §  80b 170 

CASTE, 

extraterritorial  recognition  of  distinctions  of,  §  109 255 

CHAMPERTY, 

distinction  between  penal  or  remedial  statute  and  statute  in- 
validating contract,  §  491a  1170 

as  between  law  of  place  of  performance  and  law  of  place  where 

contract  made,  §§  491,  49la  1170,  1171 

what  regarded  as  place  of  performance  of  contract,  §  491a. .  1173 

contract  relating  to  real  property,  §  491a  1172 

conveyance  without  title,  §  276e  636 

personal  contract  secured  by  a  mortgage  or  other  lien  upon  real 

property,  §  49ia 1172 

CHARITABLE  BEQUEST, 

as  affected  by  rule  against  perpetuities,  §  59lb  1321 

as  affected  by  indeflniteness  of  objects  or  beneficiaries,  §  59lb.  .  1326 
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as  affected  by  want  of  competent  trustee,  §  59lb  132S 

competency  of  trustee,  §  591b  1326 

as  affected  by  time  elapsing  before  death  of  testator,  §  59lb. .  . .  1328 

CHATTEL  MORTGAGE, 

generally,  §§  317,  317b 704,       706 

validity,  construction  or  effect  of  contract  or  instrument  itself, 

§  317b   70a 

matters  pertaining  to  remedy  as  distinguished  from  sub- 
stantive contract,  §  317b    707 

preservation    and    priority   of   lien   as   against   third   persons, 

§  317b  708 

lex  situs  as  of  time  of  execution  of  mortgage,  the  criterion, 

§  317b  708 

necessity    of   refiling   or    re-recording   in    state   where 

property  located  at  time  of  mortgage,  §  317b. .  . .       709 

necessity  and  form  of  oath,  §  317b 709 

effect  of  removal  of  mortgaged  chattels,  §  317b 710 

necessity  of  refiling  or  re-recording,  §  317b 711 

effect  of  failure  to  record  in  state  where  executed, 

§    317b    714 

failure  to  file  or  record  in  state  where  executed  when 

property  in  another  state,  §  317b 715 

postponement  of  mortgage  on  ship  to  port  liens,  §  323 726 

priority  as  between  mortgagee  of  vessel  and  attaching  creditor 

at  foreign  port,  §  345   742 

CHECK, 

drawn  in  one  state  upon  bank  in  another,  effect  as  assignment 

of  deposit,  §  463a  ! 1004 

CHILD, 

per=M>nal  capacity  of,  see  Infants. 

domicil  of,  see  DoMlcit. 

guardianship  of,  see  Guaedian  and  Wabd. 

as  to  legitimacy,  see  Legitimacy. 

support  of  illegitimate,  see  Bastaedt. 

relation  of  parent  and  child,  see  Parent  and  Child. 

effect  of  naturalization  of  parents  upon  nationality  of  child, 

§  lOi   50 

surrender  of  nationality  by,  §  lOi  51 

after  attaining  majority,  §  lOi   .' 51 

surrender  of  nationality  of,  by  guardian,  §  lOi 51 

nationality  of  legitimate,  §  36  91 

citizenship  of,  born  in  United  States  of  foreign  parents,  §  10 . .  •         44 

child  of  Chinese  parents,  §  12  53 

citizenship  of,  born  abroad  of  American  citizens,  §§  lo,  10a.  .45,        49 
citizenship  of,  of  member  of  Indian  tribe,  §  10a 50 
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right  of  parents  to  renounce  citizenship  of,  §  lOj  note,  50 

renunciation  of  citizenship  by,  after  attaining  majority,  §  10a. .  50 

effect  of  birth  of,  to  revoke  will,  §  599f 1351 

rights  of  posthumous,  of  testator,  §  599f 1351 

assignment  by  married  woman  of  policy  upon  her  husband's 

life,  as  affecting  children,  §  467g 1034 

CHINA, 

Burlingame  treaty  with,  as  affecting  right  of  Chinese  to  nat- 
uralization, §  13 55 

domicil  in,  §  71   151 

law  governing  solemnization  of  American  contracts  in,  §  678 .  . .  1438 

criminal  jurisdiction  of  consular  courts  in,  §  814  1611 

CHINESE, 

applicability  of  15th  Amendment  to,  §  12 53 

citizenship  of  Chinese  born  in  United  States,  §  12  53 

naturalization  of,  §  12   53 

domicil  of,  §  12   54 

rights  of,  while  in  United  States,  §  12 55 

test  of  personal  capacity  of,  §  12   56 

exclusion  acts,  §  12   note,  56 

CaRCUS, 

situs  of,  for  purpose  of  taxation,  §  80b note,  168 

CITIZENSHIP.     See  also  Nationality. 

diverse,  as  affecting  discharge  in  bankruptcy  or  insolvency  pro- 
ceedings, see  Bankbuptct  and  Insolvency. 

not  dependent  upon  election,  §  lOa  50 

defined  by  14th  Amendment,  §  10 43 

as  affected  by  14th  Amendment,  §  lOa ,  40 

power  of  Congress  to  deny,  to  person  within  definition  of  14th 

Amendment,   §   lOa    48 

power  of  Congress  to  extend,  to  persons  not  within  definition  of 

14th  Amendment,  §  10a 49 

of  same  person  in  state  and  United  States,  §  8  note,  32 

of  child  born  in  United  States  of  foreign  parents,  §  10 44 

of  child  of  Chinese  parents,  §  12 53 

of  child  of  unnaturalized  foreign  parents,  §  lOa 49 

of  children  born  abroad  of  American  citizens,  §§  10,  10a. .  .  .45,  49 

of  child  of  member  of  Indian  tribe,  §  lOa 50 

of  child,  right  of  parents  to  renounce,  §  lOi  note,  50 

renunciation  of,  by  child  after  attaining  majority,  §  lOa 50 

different  means  by  which  citizenship  accrued  under  early  Koman 

law,  §  25   83 

extension  of,  by  lex  juUa,  §  26 84 
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as  affecting  liability  to  taxation  under  Roman  law,  §  79 159 

of    attaekiBg    creditors,    as    affecting    foreign    assignment    for 

creditors,  §  353b    752 

of   creditors,   as  affecting  preference  in  assets  of  foreign   cor- 
poration, §  39eb  847 

as  affecting  jurisdietien  of  action  for  extraterritorial  tort,   § 

478a  1098 

sufficiency  erf  allegation  of  foreign,  §  78lf  note,     1567 

of  demanded  person  in  asylum  state  as  affecting  extradition,  § 

841 1664 

CrVTL  DEATH, 

extraterritoriality  of  incapacity  from,  §  107 252 

CLERGYMAN, 

domieil  of,  §  51   113 

competency  of,  to  testify  as  to  foreign  law  of  marriage,  §  775 . .     1523 

CLOXJD  ON  TITLE, 

jurisdiction  of  suit  to  remove,  on  foreign  land,  §  289a 652 

COAST, 

criminal  jurisdiction  over  waters  bordering  on,  §  818 1616 

CODE, 

international,  necessity  of,  §  1  note,  5 

COLLISIONS, 

jurisdiction  of,  on  high  seas,  §  818  1620 

COMITY, 

for  application  of  principles  of,  to  particular  subject,  see  the 

title  covering  that  subject. 

definition  of,  §  la note,  8 

as  part  of  municipal  law,  §  1 note,  2 

as  basis  of  recognition  of  foreign  judgment,  §  1  note,  1 

as  basis  of  recognition  of  foreign  law,  §§  li,  la 5,  7 

of  sovereignty  as  distinguished  from  comity  of  court,  §  la 8 

not  dependent  upon  mere  politeness  or  caprice,  §  li  6 

decisions  of  state  courts  as  to,  not  reviewable  by  United  States 

Supreme  Court,  §  la IS 

as  basis  of  recognition  of  foreign  corporations,  §  105a 241 

enforcement  of  contracts  according  to  proper  substantive  law, 

§  428a   938 

with  respect  to  special  classes  of  contracts,  see  Bnxs  and  Noxes; 

Cakeiebs;  Insurance,  etc. 
COMMERCE, 

domicil  for  purposes  of,  §  70   149 
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COMMERCIAL  PAPER.    See  Bnxs  and  Notes.  fage. 

COMMISSIONS, 

right   of   broker   to   recover,   on   transactions   in  futures   and 

options,  §  492a  1178 

COMMITTEE  OF  LUNATIC.    See  Guabdian  and  Wabd. 

COMMON  CARRIER.     See  Caeriees. 

COMMON  INFORMER, 

prosecution  by,  within  principle  precluding  extraterritorial  en- 
forcement of  penal  laws,  §  4b 18 

COMMON  LAW, 

private  international  law  as  part  of,  §§  1,  ij 2,  6 

public  international  law  as  part  of,  §1 4 

law  of  nations  as  part  of,  §  ij   6 

whether  local  or  foreign  interpretation  of,  to  prevail,  generally, 

§    430a    948 

as  to  bills  and  notes,  §  430a  note,  948 

as  to  insurance  contracts,  §  467b 1083 

as  to  carrier's  contracts,  §  471a 1057 

as  to  torts,  §  478b   1106 

slight  variance  of  views  as  to,  as  affecting  jurisdiction  of  ex- 
traterritorial tort,  §  478a  1095 

COMPENSATION, 

as  mode  of  barring  obligation  under  Roman  law,  §  519 1232 

COMPROMISE, 

necessity  of  attempt  to  procure,  as  condition  precedent  to  ac- 
tion for  tort,  §  478b 1107 

CONDEiefATION, 

award  to  infant  to  be  treated  as  real  property,  §  368  596 

CONDITION, 

of  right  to  sue,  as  distinguished  from  condition  precedent  to 

eaxise  of  action,  §  750a 1493 

CONBITION  PRECEDENT, 

of  insurance  contract,  §  467a  1011,  1016 

CONFISCATION, 

of  property,  law  governing,  §  383   823 

CONFLICT  OF  LAWS.     See  various  specific  titles. 

propriety  of  term,  §  1   note,  4 
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as  mode  of  barring  obligation,  §  519  1233 

CONSIDEEATION, 

effect  of  seal  as  precluding  inquiry  into,  §  675a 1435 

as  affected  by  seal,  §  747 I49O 

effect  of  seal  to  preclude  inquiry  into,  §  789     1585 

CONSPIRACY, 

jurisdiction  of  offense  of,  §  834 1626 

CONSULS.     See  Ambassadobs  and  CoifsirLS. 

CONTRACTOR, 

domiMl  of,  §  2lb   80 

situs  of  outfit  of,  for  purposes  of  taxation,  §  80b note,       168 

CONTRACTS, 

as  to  bills  and  notes,  see  Bills  and  Notes. 

as  to  carrier's  contracts,  see  Caeeiees. 

as  to  champerty,  see  Champebtt. 

gambling  contracts,  see  Gaming. 

as  to  antenuptial  contracts  and  marriage  settlements,  see  Hus- 
band AND  Wipe. 

as  to  insurance  contracts,  see  Insurance. 

as  to  lottery  contracts,  see  Lotteeiks. 

as  to  partnership,  see  Pabtneeship. 

relating  to  real  property,  see  Real  Peopeety. 

as  to  contracts  under  seal,  see  Seal. 

as  to  contracts  of  telegraph  companies,  see  Telegkams. 

when  invalidated  by  penal  law,  §  4b 20 

with  alien  enemy,  §§  17,  497  68,     1184 

distinction  between  contract  and  sale  as  affecting  personal  ca- 
pacity, §  91  213 

complexity  of  obligations  involves  complexity  of  jurisdictions, 

§   393    858 

seat  of  obligation  varies  with  relation  of  obligor  to  obligee,  § 

394 858 

contracts  resolvable  into  obligations,  §  395   859 

Roman  law  determining  forum  may  indicate  local  law,  §  396-  .  .       860 

parties  may  determine  law  by  constructive  consent,  §  397  860 

place  of  making  contract  is   casual,  and  docs  not  necessarily 

condition  it,  §  398    860 

otherwise  as  to  place  of  performance,  §  399  861 

older  Roman  authorities  inconclusive,  later  adopt  place  of  per- 
formance, §  400   861 

form,   §   401    862 

meaning  of  words,  §§  401,  439a  862,   957 
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process,  §  401   8G2 

performance,  §§  401,  411,  437p 862,  878,  925 

criticism  of  rule  declared  in  Seudder  case,  §§  401,  427c. .  .  .863,  897 
ambiguity  of  terms  lex  loci  contractus  and  lex  loci  solu- 
tionis, §§  401,  437a   864,  894 

mode  of  payment,  §§  403,  514   86G,  1230 

illustrations  of  rule  that  law  of  place  of  performance  governs, 

§§  403,  437p   866,  925 

difficulties  when  place  of  performance  undetermined,  §  404 867 

place   of   final   indebtedness   determines   on   litigated   accounts, 

§   407    870 

insulated  acts  determined  by  their  particular  law,  §  409 877 

place  of  performance  of  obligation  assumed  at  domicil,  §  410. .  •  877 
dating  at  particular  place  as  affecting  seat  of  obligation,  §  411 .  878 
when  place   of   performance   other   than  place  of   contract  ex- 
pressly designated,  §  411  878 

place  of  business  may  prevail  over  domicil,  §  412  879 

public  officer's  debts  governed  by  law  of  place  of  contract,   § 

413 879 

and  so  of  watering  places,  §  414 880 

time  of  residence,  §  415   880 

Savigny's  test  of  local  law,  §  426  891 

when  obligation  definitely  fixes  place  of  performance,  §  436  •  891 
contracts   emanating  from  seat  of  continuous  business,   § 

436 891 

single  independent  engagements  emanating  from  debtor  at 

his  domicil,  §  436  891 

place  where  debtor  temporarily  sojourning,  §  436  891 

apparent   conflict  between   statements  of  principles   and   rules, 

§   437a    892 

lex   loci   contractus  and   lex   loci  solutionis  frequently  the 

same,  §  437a  894 

frequent    use    of    same    expression    in    different    senses,    § 

437a 894 

contract  considered  with  reference  to  different  elements,  §  427b.  898 
rules   of  the   Seudder   case   recognizing  this   distinction,   § 

427b 897 

first  two  rules  of  Seudder  case  not  mutually  exclusive, 

§  4370   897 

effect  of  intention  of  parties  to  qualify  formulated  rules,  gen- 
erally, §  427d  898 

respective  limits  of  fixed  rules  and  intention  as  criteria  of 

governing  law,  §  437e   899 

exceptions  to  intention  as  criterion,  §  437n 919 

public  policy  of  forum,  §  437n  919 
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reciprocal  rights  and  duties,  assuming  existence  and  valid- 
ity of  contract,  §  427n 919 

interpretation  of  contracts,  §§  418,  439a  884,  957 

how  intention  ascertained,  §  4270  920 

express  stipulation,  §  4270  920 

prima  facie  rules  when  intention  not  expressed,  §  4270.  920 
prima  facie  and  subordinate  character  of  rules  formu- 
lated in  Scudder  case,  §  4700   921 

law  of  place  of  performance  as  applied  to  obligation  of  con- 
tract, §  427p   925 

prima  facie  character  of  rule,  §  427p   926 

currency  in  which  payments  are  to  be  made,  §  514   1230 

matters  relating  to  preliminary  question  whether  parties  brought 

into  contractual  relations,  §  427e 900 

distinction  based  upon  situs  of  elements,  §  427f 901 

illustrated  by  matters  affecting  consideration,  §  427g. .  903 

capacity  to  contract,  generally,  §  427h  904 

distinction  between  capacity  to  make  and  to  perform 

contract,  §  427h   907 

corporation,  §  427h 906 

agent,   §  427h   906 

executor  or  administrator,  §  427h  908 

married  women,  §  427i   907 

capacity  of  infant,  §  427j  911 

formal  validity,  §§  418,  427k   884,  912 

mode  of  solemnization,   §   676    1436 

rule  adopted  by  the  foreign  jurists  and  codes,  § 

677 1437 

solemnization  in  imperfectly  civilized  lands,  §  678  1438 
distinction  between  forms  which  are  optional  and 

those  which  are  necessary  to  validity  of  act,  §  679  1438 
presumption  to  be  drawn  from  omission  of  local 

forms,   §   680    1438 

election  as  to  mode,  §§  681,  682 1439 

necessity  of  compliance  with  forms  prescribed  by 

lex  rei  sitw,  §  683    1439 

desirability  of   double  solemnization  according  to 

lex  loci  and  lea>  situs  or  lex  domicilii,  §  684  ■ .  ■  ■  1439 
effect  of  omission  of  stamp  required  by  lex  loci, 

§  685 1439 

when  document  casually  solemnized  in  terri- 
tory where  stamp  required,  §   686 1440 

when  object  of  statute  is  merely  to  raise  reve- 
nue,  §   687    1441 

when  stamp  not  necessary  to  validity,  §  688   1441 
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solenmization   in   foreign   state   with  intention   of 

avoiding  home  law,   §   695    1463 

when   law   evaded  based  on  public  policy  or 

morals,  §  696   1464 

necessity  of  writing,  generally,  §  689  1442 

as  affected  by  statute  of  frauds,  see  Statdte 
OF  Feauds. 

existence  of  implied  contract,  §  782a   1577 

essential  validity  of  contract,  §  4371 913 

when  dependent  upon  legality  or  validity  of  act  to  be  done 

in  performance,  §  4371    ftl4 

when  dependent  upon  stipulatisn  measuring  rights  and  du- 
ties of  parties,  §  4371 915 

validity  of  contract  as  affected  by  Sunday  laws,  §  427m . .  916 

matters  dependent  upon  intention  of  parties,  §  427n 918 

as  between  law  upholding  and  law  defeating  contract,  gen- 
erally, §§  439,  429a  944,  945 

proper  law  applied  as  a  matter  of  right,  §  430 947 

conflicting  interpretations  of  common  law 

as  between  state  and  Federal  courts,  §  430a  947 

as  between  the  courts  of  different  states,  §  430a   948 

supremacy  of  distinctive  policy  of  forum,  §  428   937 

principle  of  comity  as  applied  to  contracts,  generally,  §  438a. .  933 
substantive  law  of  contract  generally  enforced  wherever  action 

brought,  §  438a   938 

exception    based    on    distinctive  policy  of  forum,   §§  428a, 

490 939,  1170 

when  part  of  contract  opposed  to  home  policy,  §  490 .  .  1170 
distinction  between  law  of  forum  and  distinctive  policy 

of  forum,  §  438a  942 

refusal  to  enforce  contract  contrary  to  good  morals,  §  493   ....  1182 

when  conflicting  with  law  of  nations,  §  495   1183 

involving  breach  of  neutrality,  §  496  1183 

contract  to  export  munitions  of  war  to  belligerent,  §  496i  1183 

enforcement  of  foreign  contracts  based  on  slave  trade,  §  494  .  . .  1182 

in  restraint  of  trade,  §  4934    1181 

where  deemed  made,  generally,  §§  418i,  422a   884,  888 

place  of  ratification,  §  418j   884 

place  at  which  dated,  §  411   878 

place  of  registry,  §  419   885 

place  of  attestation,  §  420   885 

place  of  acceptance  of  proposition,  §§  431,  433a 886,  883 

inference  of  place  from  time,  §  432   887 

last  act  necessary  to  complete  contract  as  criterion,  §  433a  888 
unconditional   acceptance   of   offer   manifested  by   outward 

act,   §  432a    888 
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mailing  letter  or  sending  telegram,  §  422a   88S 

delivery  of  goods  to  carrier,  §  422a 888 

place  of  delivery  of  instrument  as  criterion,  §  4a2a. .  888 
when  terms  of  instrument  settled  in   advance,   § 

422a 889 

as  affected  by  agency,  generally,  §§  405,  406,  408a.  .867,  869,  876 
when    agent    has    full    authority  to  contract,   §§  406, 

408a 869,  876 

effect  of  ratification  by  principal,  §  408a  876 

when  agent  authorized  to  receive  and  forward  orders, 

§§  406,  408a 869,  877 

executory  and  executed  contracts  of  sale,  §  Slid 692 

sale  of  intoxicating  liquor,  §  486a  1142 

what  to  be  regarded  as  place  of  performance,  generally,  §§  404, 

415a 867,  880 

when  no  place  of  performance  designated,  generally,  §  415a  880 

obligation  assumed  at  domicil,  §  410   877 

obligation  assumed  away  from  domicil,  §  412  879 

when  nature  of  contract  determines   §§  404,  415a  .  .867,  881 
contract  to  subscribe  to    stock    of    corporation,  § 

415a 881 

place  of  delivery  of    goods    as    place  of  performance, 

§§  416,  417   883 

ehampertous  contract,  §  491a  1172 

contract  performable  in  part  at  different  places,  §  415a 881 

each  obligor  may  be  bound  by  his  special  law,  §  433  890 

unilateral  obligation  as  to  business  governed  by  place  of  busi- 
ness, §  424  890 

under  Roman  law,  place  of  acceptance  controls  obligations  of 

heir,  §  425   891 

governing  law  generally  to  be  uniform,  §  427  892 

jurisdiction  to  enforce  foreign  contract,  §  428a   938 

effect  of  express  stipulation  as  to  place  where  action  to  be 

brought,   §  428a   938 

indirect  effect  of  local  statute  to  prevent  enforcement 

of  foreign  contract,  §  428a 941 

contracts   contrary  to  generally  accepted  standard  of 

morality,    §   428a    943 

distinction  between  executed  and  executory  contracts, 

§  428a 944 

obscurities  and  ambiguities, 

patent  ambiguities,  §  431   951 

rules  of  evidence  determined  by  lex  fori,  §  432   952 

latent  ambiguities,  §  433,   952 

whether  local  meaning  adopted  a,  question  of  intent,  §  434  953 

usage  of  place  of  first  employment  determines,  §  435  954 
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so  of  place  from  which  term  emanates,  §  436  955 

when  place  of  performance  in  view,  that  place  determines, 

§  437 955 

French  rule,  §  438   956 

distinction  applicable  to  sureties  on  foreign  bonds,   §   439  956 

interpretation  of  contracts  generally,  §  439a  957 

intention  as  the  ultimate  criterion,  §  439a   957 

necessity  of  qualifying  first  rule  of  Scudder  case  as  ap- 
plied to  interpretation,  §  439a 958 

maritime  cases, 

master's  power  to  bind  owner  of  vessel,  §  440   959 

law  of  flag,  §  441   959 

when  several  local  laws  under  same  flag,  §  441   960 

master's  right  to  hypothecate  vessel,  §  442   961 

general  average,  §  443   961 

liability  of  insurer  to  indemnify  insured  against,  §  444  961 

rule  of  adjustment,  §  445  962 

when  foreign  adjustment  determines,  §  446   963 

contract  creating  agency,  generally,  §  408a   871 

different  aspects  of  contract,  §  408a  871 

as  between  principal  and  agent,  §  408a  871 

as  between  principal   and  third  person  with  whom  agent 

contracts,  §  408a   873 

effect  of  principal's  death  to  revoke  agency,  §  408  871 

contracts  or  acts  of  agent,  §§  405,  406,  408a  867,  869,  873 

measure  of  damages, 

character    and   extent  of  liability  of   coparties,    §§   427q,   437r 

938,  930 
whether   contract  joint,   several,  or    joint    and    several,   § 

427r 930 

whether  contracts  bound    in    solido    or    proportionately,  § 

427r 930 

whether  liability  survives  against  estate  of  deceased  joint 

obligor,  §  427r   930 

whether  one  joint  debtor  released  by  recovery  of  judgment 

against  another,   §   427r    931 

whether  voluntary  release  of  one  joint  debtor  discharges 

the  other,  §  427r  931 

guaranty  and  suretyship,   §   427s   934 

how  obligations  barred, 

mode  of  barring  by  Roman  law,  §   519    .  ■  •. 1832 

bar  in  place  of  performance,  §§  520,  521   1233 

effect  of  release  or  discharge  of  one  of  several  joint  debt- 
ors upon  the  liability  of  the  others,  §  427r 931 
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as  to  banlcrupt  and  insolvent  discharges,  see  Bankextptct; 

Insolvency. 
as  to  statute  of  limitations,  see  Statute  op  Limitations. 

specific  performance,  §  498  H84 

right  of  third  person  to  enforce,  §  736b  1485 

form  of  remedy,  §  736b   1485 

suflBoiency  of  averments  as  to  foreign  law  respecting  contracts, 

§  78lf note,     1573 

CONVENTION, 

as  basis  of  private  international  law,  §  2  13 

CONVERSION, 

transitory  character  of  action  for,  §  478a note,  1094 

of  personal  property  at  time  of  trespass  on  land,  §  290a..  668 

of  timber  on  land  in  other  state,  §  290a 668 

of  crops,   §   390a   668 

of  soil,  §  290a   668 

CONVICTION, 

competency  of  convict  as  witness,  §§  754,  769  1495,     1503 

effect  of  naturalization    to    remove    disabilities    arising  from, 

§  14 57 

foreign,  as  defense  to  criminal  prosecution,  §§  827,  830 1643-1646 

COPYRIGHT, 

right  of  aliens  to  take  out,  §  17  68 

extraterritoriality  of,  §  328   731 

CORPORATIONS, 

as  to  extraterritorial  rights  and  powers  of  receivers  of,  see  Re- 
ceivers. 
situs  of  shares  of,  for  purposes  of  taxation,  see  Taxation. 

domicil  of,  §  48i 109 

restrictions  on  right  of  foreign,  to  hold  property  in  Prussia, 

§  17 68 

foreign,  as  persons,  §  I05a  242 

foreign,  as  citizens,   §   105a    241 

rights  of  foreign,  dependent  upon  comity,  §  105a  241 

power  to  control  foreign,  §  105a 241 

when  engaged  in  interstate  commerce,  §  105a  242 

foreign,  subject  to  general  laws  as  distinguished  from  laws  re- 
lating primarily  to  corporations,  §  105a 243 

extraterritorial  enforcement  of  penalties  imposed  by  local  stat- 
utes upon  foreign,  §  105a  244 

subjection  of  foreign,  to  local  municipal  law,  §  105l 251 

law  governing  mode  of  service  of  process  upon  foreign,  §  105J      251 
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extraterritorial   status  of,   §   105    234 

protection  of  ordinary  business  of  foreign,  §  I05i   238 

personal  capacity,  generally,  §  105a 238 

ubiquity  of  disabilities  or  limitations  imposed  upon,  §  105a. . . .       238 

exception,   §   I05a   238 

distinction  between  general  laws  and  statutes  relating  to  cor- 
porations, §  105a 239 

distinction  between  charter  and  statutes  of  domicil,  §  105a. . .  .  240 
recognition  of  foreign  corporation  dependent  upon  comity,  §  105a  241 
power   to   prohibit  or   restrain   exercise  of   powers  by  foreign 

corporation,  §  105a   242 

corporations  engaged  in  interstate  commerce,  §  105a   242 

foreign  corporations  bound  by  general  laws,  §  105a 243 

limitations  imposed  on  domestic,  not  necessarily  applicable  to 

foreign,  §  I05a  243 

extraterritorial  enforcement  of  penalties  imposed  on  foreign  cor- 
porations,  §   105a   244 

law  governing  liability  of  stockholders  to  creditors,  §  105l 244 

extraterritorial  enforcement  of  liability  of  stockholder,  §  105b. .       245 
effect  of  special  limitation  of  time  in  statute  creating  cause 
of    action    against    directors    or    stockholders, 

§  540b   1262 

property  left  to  foreign  corporation,  §  lost   250 

subjection  of  foreign  corporation  to  local  municipal  law,  §  105f .       251 

law  creating,  as  affecting  capacity  to  contract,  §  427h 906 

extraterritoriality  of  restrictions  imposed  on  carrier's  capacity 

by  law  of  domicil,  §  47la  1058 

extraterritorial    effect    of    provision    in    charter    of    insurance 

company  limiting  power  to  contract,  §  467b  .  . .     1021 
•xtraterritorial  effect  of  prohibition  in  charter  against  taking 

real  property  by  devise,  §  599g  1355 

similar  prohibition  in  general   statute  of  domicil   of  cor- 
poration,   §    599g    1355 

extraterritorial    effect    of    provision    forbidding  corporation  to 
take   by   devise   unless   expressly   authorized  by 

charter,  §   599g   1355 

validity  of  devise  to  foreign,  in  excess  of  limit  imposed  by  law 

of  its  domicil,   §   591b    1327 

validity    of    devise    to    foreign,  as  affected  by  mortmain  acts, 

§  591b  1327 

right  of  heirs  or  next  of  kin  to  challenge  capacity  of  corpora- 
tion to  take  in  excess  of  cha,rter  limit,  §  599g. . .     1354 
extraterritorial  operation  of  restriction  in  charter  as  to  rate 

of  interest,   §   510q    1216 

Vol.  II.  CoNFL.  of  Laws — 109. 
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applicability  of  statute  forbidding  corporation  to  plead  usury, 

§  510r 1217 

right  of  foreign,  to  plead  statute  of  limitations,  §  544   1270 

contract  of  subscription  to  stock,  §  403   866 

■whether  wife  bound  by  payment  of  dividends  on  stock  to  hus- 
band, §  192a  413 

statute    making    officers    of,    individually  liable  for  debts,   as 

penal  law,  §  4b  note,         19 

effect  as  against  nonresident  stockholders  of  decree  against  in- 
solvent corporation,  §  660   1415 

sufficiency  of  allegations  as  to  foreign  law  respecting  liability 

of  stockholders,  §  781f note,     1573 

compliance  with  conditions  of  doing  business  within  state  as 
affecting  insolvent  discharge  of  claim  due  for- 
eign,  §    535a    1236 

conveyances  of  real  property  by,  §  276c   624 

voluntary  assignment  for  creditors  by,  §  353e   758 

"conveyance  of  property  of,  to  receiver  as  voluntary  assignment, 

§  353a  751 

assignment  of  shares  of  stock,  §  363c  796 

form  of  assignment  on  corporation  books,  §  376  820 

right  of  domiciliary  executor  or  administrator  to  assign  stock 

in  foreign,  §  614   1370 

shares  of  corporate  stock  as  personal  property  for  purposes  of 

succession,   §   576d    1300 

situs  of  corporate  stock  for  purposes  of  administration  of  de- 
cedent's estate,  §  612a  1364 

where  debt  due  from,  subject  to  garnishment,  §  368a  805 

where  shares  of  stock  of,  subject  to  garnishment,  §  368a 809 

service  of  process  upon  foreign,  through  agent  or  manager,  §  714     1473 
necessity  of  pleading  statutes  of  another  state  relating  to  man- 
ner of  acquiring  jurisdiction  of  foreign,   §   78lf 

note,     156S 

sufficiency  of  allegations,  §  78lf  note,     1570 

sufficiency  of    allegations    as    to    foreign  law  authorizing  suit 

against  expired  corporation,  §  78lf  note,     1571 

sufficiency  of  all^ations  as  to  powers  of  foreign,  §  78lf.  .  .note     1575 

COSTS, 

extraterritorial  enforcement  of  bond  for  costs  and  damages  on 

issuance  of  ne  exeat,  §  485   note,     1140 

forfeiture  of,  in  case  of  usury,  §  511c  1224 

security  for,  as  a  condition  of  right  of  alien  defendant  to  sue, 

§§  732,  733   1481 

as    a    condition    of    right    of    alien    defendant    to    plead 

set-off,  §  734   1482 
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jurisdiction  of,  see  JtmisracTiow. 

COVENANT, 

as  to  real  property,  §  276d  630 

form  of  action  for  breach  of,  §  376e  634 

assumption   of  mortgage,   necessity   of  alleging  facts   avoiding 

attempted  release  from,  §  376e  635 

action  on  covenant  for  rent  against  nonresident  based  on  pub- 
lication of  process,  §  717   1475 

or  assumpsit  as  proper  form  of  action,  §  747  1490 

or  assumpsit  as  proper  remedy  for  enforcement  of  contract  by 

third  person,   §   736b    1485 

CREDITS, 

situs  of,  for  purposes  of  taxation,  see  Taxatioit. 

CREED, 

extraterritorial  effect  of  distincticms  of,  §  109  255 

CRIMINAL  JURISDICTION, 

objective  and  subjective  jurisdiction  over  crime,  §  18   71 

subjective  theories, 

jurisdiction  of  state  in  which  supposed  perpetrator  arrested, 

generally,  §  809   1604 

when  defendant  owes  all^iance  to  such  state,  §  810 . .     1604 
when    such    jurisdiction    necessary  for   prevention  of 

crime,  §  810   1605 

when  such  jurisdiction  necessary  to  protect  or  indem- 
nify parties  injured,  §  810 1605 

as  to  offenses  committed  against  laws  of  such  state, 

§  810   1606 

as  to  offenses  distinctively  against  sovereignty  of 
such  state  committed  in  foreign  civilized  lands, 

§  810 1606 

jurisdiction  assumed  by  country  erf  defendant's  locality  at 

time  of  crime,  §  811   1607 

objective  theory, 

jurisdiction  assumed   by    country    of    locality    of    offense, 

§  812   1609 

over  Indian  country,  §  9   43 

offenses  in  barbarous  and  semi-civilized  land,  §  814  1611 

offenses  at  sea,  generally,  §§  18,  815-819  73,  1612-1621 

piracy  cognizable  in  all  civilized  states,  §  815  1612 

cognizance  of  offenses  on  ships,  §  816  1614 

when  ship  in  foreign  port  or  river,  §  817  1615 

conflict  as  to  jurisdiction  over  waters  bordering  on  coast, 

§  818 1616 
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political  offenaes  committed  by  alien  in  country  where  tempo- 
rarily residing,  §  819   1G21 

offenses  committed  abroad, 
political  offenses, 

by  citizen  of  oiTended  state,  §§  813,  821   ISIO,  1623 

when  acts  exacted  by  foreign  prince,  §  831  1624 

concurrent    jurisdiction    of    country  within  which 

offense  committed,   §   813    1610 

by  alien,  §§  813,  830   1611,  1622 

aiding  and  abetting  treasonable  acts,  §  820 1623 

perjury  before  consul  abroad,  §  813   1611 

forgery  of  consular  papers,  §  813    1611 

offenses  other  than  political,  §  822  1624 

commission  of  offense  in  one  state  by  person  present  in 

another,  §  823   1625 

offenses  in  two  or  more  jurisdictions, 

person  when  in  one  state  or  country  concerned  in  crime 

committed  in  another,  generally,  §  823   1626 

conspiracy  and  treason,  §  824   1626 

offense  commenced  in  one  state  or  country  and  concluded  in  an- 
other, generally,  §§  835,  825a  1628,  1630 

principal  organizing  crime  extraterritorially,  §  825   1628 

jurisdiction  pertains  to  place  where  offense  deemed  commit- 
ted,   §    825a    1630 

where  offense  deemed  committed,  generally,  §  825a 1630 

homicide,   §   835b    1633 

shooting  at  another,  §  835b  1635 

libel,   §   835b   16Q5 

when  sent  by  mail,  §  825c  1633 

nuisance,   §   835b    1635 

bigamy,  §  835b   1635 

bigamous   cohabitation,   §   825b    1636 

attempt  to  obtain  money  by  false  pretenses,  §  835b...  1638 

when  mails  employed,  §  825c  1633 

obtaining  money  by  false  pretenses,  §  835b  163G 

when  agency  of  carrier  employed,  §  825c   1639 

forgery,   §   825b    1633 

uttering  forged  paper,  §  825b   1633 

when  mails  employed,  §  825c  1633 

larceny,   §   825b   1637 

embezzlement,  §  825b   1637 

receiving  stolen  goods,  §   825b    1638 

when  agency  of  mails  employed,  §§  825,  825e 1628,  1638 

uttering  forged  paper,  §  825e  1638 

libel,  §  8350  1638 

false  pretenses,  §   835c   1638 
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depositing  lottery  ticket  in  mail,  §  825c  1639 

causing  such  matter  to  be  delivered  through  mail, 

§    825C    1639 

when  agency  of  carrier  employed,  §  825c  1639 

obtaining  property  by  false  pretenses,  §   825c....  1S39 

continuing  offenses,   §§   826,  826a    1640,  1641 

offenses  committed  when  traveling,  §   826    1640 

desertion  of  wife  and  children,  §  826  1641 

property  stolen  in  one  state  or  coimtry  and  brought  into 

another,  §§  826,  826a  1640,  1641 

defenses, 

foreign  conviction  or  acquittal,  §§  827,  830  1643,  1S46 

as  aflfeeted  by  jurisdiction  of  foreign  court,  §  828 X644 

regularity  of  proceedings  as  condition,  §  829  1646 

identity  of  offenses,   §   830    1646 

foreign  pardon,  §  831   1646 

statute  of  limitations,  §   832   1647 

extraterritorial  effect  of  criminal  judgment,  §  833   1648 

effect  of  foreign  conviction  to  disqualify  witness,   §  833 . .  1648 

CRIMINAIj  law.     See  specific  titles  for  particular  offenses. 
as  to  criminal  jurisdiction,  see  Criminal  JuRiSDiCTioif. 
,  criminal  character  of  act  or  omission  as  affecting  jurisdiction. 

of  action  for  death  under  foreign  statute,  §  480a  1115 

competency  of  defendant  as  witness  in  own  behalf,  §  754   ....  1495 

competency   of   convict   as   witness,    §   769    1503 

effect  of  naturalization  to  remove  disabilities  arising  from  con- 
viction, §  14  57 

foreign  conviction  as  bar,  §§  827-830 1643-1646 

CROPS, 

on  land  in  other  state,  jurisdiction  of  action  for  conversion  of,  § 

290a  668 

CURRENCY, 

as  affected  by  place  of  payment,  §  514   1230 

real,  not  formal,  value  to  be  recovered,  §  515   1231 

otherwise  when  exchange  is  established  by  law,  §  516 1231 

international  plaintiff  entitled  to  full  equivalent,  §  517   1231 

extraterritoriality  of  legal  tender  acts,  §  518   1831 

in  which  distributive  interest  in  decedent's  estate  payable,  §  641  1386 

CUSTOM  HOUSE, 

custom-house  seizure,  §  384   823 

CUSTOMS  LAWS, 

sttfficieney  of  allegation  as  to  violation  of  foreign  custom  laws,  § 

78lf note,  1570 
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whether   damages   enure  to   public   or   individual,   as   affecting 

penal  character  of  statute,  §  4b   19 

statute  imposing  minimum,  as  penal  law,  §  4b  19 

statute  imposing  double,  as  penal  law,  §  4b note,         20 

statute  imposing  treble,  as  penal  law,   §   4b   note,        20 

liability  of  insurer  for  damages  for  vexatious  delay  in  paying 

loss,  §  4671   1047 

distinction  between  suit  for,  and  prosecution  for  fines,  §  477 . .     1092 
extraterritorial    enforcement   of   bond   for    damages    and   costs 

given  on  issuance  of  ne  exeat,  §  485   note,     1140 

security  for,  as  a  condition  of  right  of  alien  plaintiff  to  sue, 

§§    732,   733    1481 

as  a  condition  of  right  of  alien  defendant  to  plead  set-off, 

§  734    1482 

measure  of, 

for  breach  of  contract,  generally,  §  437q   928 

for  breach   of   contract  to  convey  land  in  other   state,   § 

376d    627 

recovery  against  telegraph  company  of  damages  for  men- 
tal anguish,   §  47lf   1083 

in  action  based  on  foreign  tort,  §  478e  1108 

effect   of   fundamental   dissimilarities  between  foreign 
laws  and  law  of  forum  with  respect  to,  §§  478c, 

480b 1111,     1122 

waiver  of  part,  or  items  of,  allowed  by  foreign  law, 

§  478C   1111 

distinction  between  local  policy  of  forum  and  doc- 
trine that  lex  fori  governs,  §  478c   1112 

penal  damages  allowed  by  foreign  law,  §  478c  . . .     1112 
applicability  to  foreign  tort  of  law  of  forum  allow- 
ing penal  damages,  §  4780  1112 

DAYS  OF  GEACE, 

allowance    of,    §    453    984 

DEATH, 

as  to  statutory  cause  of  action  for,  generally,  see  Toets. 
extraterritorial  effect  of  judicial  declaration  of,  107j  253 

DEBTS, 

as  to  debts,  generally,  see  Personal  Pbopeett. 

attachment  or  garnishment  of,  see  Attachment  and  Garnish- 
ment. 

question  whether  debt  or  assumpsit  proper  form  of  action  as 

affected  by  seal,   §   747    1490 
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DEEDS.     See  Rbai,  Propebtt.  paoe. 

DELICTS.     See  Tobts. 

DELIVERY, 

of  property  to  carrier  as  fixing  place  where  contract  made,  §§ 

Slid,  423a   695,  888 

of  property  as  fixing  place  of  performance,  §§  416,  417  883 

of  instrument  as  fixing  place  where  contract  made,  §  423a ....  888 

of  contract  relating  to  real  property,  necessity  of,  §  276b 617 

DEMAND, 

necessity  of,  as  condition  of  holding  drawer  or  indorser  of  bill 

or   note,    §    452b    986 

time  and  manner  of,  §  452e   986 

as  a  condition  of  running  of  statute  of  limitations,  §   535...  li!46 

DEPOSIT, 

effect  of  check  drawn  in  one  state  upon  bank  in  another  as  as- 
signment   of,    §    463a 1004 

DESCENT  AND  DISTRIBUTION, 

as  to  succession,  generally,  see  Succession. 
as  to  succession  by  will,  see  Wnis. 

escheats  and  caduciary  rights,  §§  602,  603   1359 

character  of  property  as  real  or  personal  for  purposes  of,   § 

576d 1298 

mortgage  upon  real  property,  §  576d 1299 

leasehold  interest  in  lands,  §  576d 1299 

retention  of  character  possessed  at  time  of  decedent's  death, 

§   576d   1299 

proceeds  of  partition  sale,  §  576d   1299 

award  in  condemnation  proceedings,  §  576d   1300 

debt  secured  by  mortgage  on  real  property,  §  576d   1300 

shares  of  stock  in  corporation  whose  assets  consist  of  real 

property,    §   576d    1300 

capacity  of  alien  to  transmit  property,  §  17   66 

capacity  of  successor  to  hold,   §  579    1301 

artificial   incapacities,    §    580    1301 

restrictions  of  lex  fori,  §  581   1302 

alien  succession,  §   582 1302 

personal  property, 

predominance  of  law  of  intestate's  last  domicil,  §  576a. .  . .  1292 

as  opposed  to  domicil  of  origin,  §  576a  1292 

as  opposed  to  law  of  place  of  death,  §  576a   1292 

as  opposed  to  law  of  actual  situs  of  property,  §  576a. .  1292 

as  opposed  to  law  of  domicil  of  claimant,  §  576a   1292 
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substitution  by  local  statute  of  law  of  actual  situs  for  law 

of  domicil,  §  576a   1893 

relative  proportions  of  distributive  shares,  §   576a    1895 

rights  ot  widow,  generally,  |  576a 1295 

when  right  vested  by  law  of  previous  matrimonial  dom- 
icil, §§  193a,  197,  576a  415,  423,  1295 

allowance  for  support  of  widow  and  children,  §  571  1288 
status  of  an  individual  as  a  legitimate  or  illegitimate,  §§ 

350a,  576,  576a   547,  1291,  1295 

status  of  adopted  child  for  purpose  of,  §  35  la  565 

law  of  domicil  of  cestui  que  trust  as  opposed  to  law  of  domi- 
cil of  trustee,  §  576c  1298 

right  of  natural  children  to  take  as  "descendants,"  §  577..  1300 

distribution  of  fund  recovered  for  negligent  killing,  §  480d  1129 

when  lea)  domicilii  opposed  to  local  policy,  §  576a 1294 

persons  who  are  to  take,  §§  576,  576a  1290,  1294 

relatives  of  half-blood,  §  576a 1294 

right   of   primogeniture,    §    576a    1295 

whether    distributees   take   per   stirpes   or   per   capita,    §§ 

576,    576a     1291,  1295 

liability  of  distributee  for  unpaid  debts  of  estate,  §  576a. . .  1895 

right  and  extent  of  representation,  §§   576,  576a. ..  .1891,  1295 
distribution  of  distributive  share  upon  death  of  distributee 

pending  administration  of  original  estate,  §  576a  1296 
respective  rights  of  husband  and  wife  in  distributive  share 

•             in  third  person's  estate,  §  576a   1296 

nature  of  husband  and  wife's  distributive  interest,  §  576- -  1291 
succession  to  interest  of  beneficial  owner  of  trust  fund,  § 

576c 1898 

succession  upon  death  of  contingent  remainderman,  §  576c.  1298 

succession  upon  death  of  vested  remainder,  §  576c   1298 

limitations  as  to  necessary  succession,  §  584   1303 

currency  in  which  distributive  interests  are  payable,  §  641  1386 

interest  on  distributive  share,  §  642   1387 

real  property, 

jH-edominanee  of  le/n  rei  sitcB,  §§   576b,  578    1296,  1301 

as  opposed  to  domicil  of  intestate  or  of  claimants,  § 

576b    1296 

reference  to  law  of  other  jurisdiction  to  ascertain  stat- 
us of  individual,   §    576b    1296 

widow's  dower  or  other  marital  rights,  §   576b   1297 

whether  real  property  primarily  bound    for    debt,    § 

576b 1297 

right  of  heir  to  be  reimbursed,  §  576b  1297 

liability  of  real  property  for  unpaid  debts,  §  576b ....  1897 
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liability   of   heir   of   real   property   for   unpaid   debts, 

§   576b    1297 

effect  of  law  of  intestate's  domicil  to  charge  real  prop- 
erty with  allowance  for   widow    and    children, 

§  576b   1298 

succession  upon  death  of  remainderman,  §  576e  1898 

right  of  illegitimates  to  inherit,   §   250a    note,  549 

limitations  as  to  necessary  succession,  §  584   1303 

sufficiency  of  allegations  as  to  foreign  intestate  law,  §  78lf.note,  1572 
sufficiency   of   averment   as   to   heirship   under   foreign   law,    § 

781f note,  1572 

DESERTION, 

from  military  service,   as  extraditable  offense,   §   840    1664 

DIPLOMATIC  OPFICEES.     See  also  Ambassadobs  and  Consuls. 

domicil  of,  §  49    110 

law  governing  marriage  celebrated  at  foreign  embassy,  §  179 . .       387 

DIPLOMATIC  RESIDENCE, 

extraterritoriality  of,  §  16   61 

extension   of  privilege   to  minister's   family  and   servants, 

§  16   61 

local  subjects  in  service  of  foreign  minister,  §  16  62 

right  of  consuls  to  privileges  of,  §  16  64 

law  governing  marriage  celebrated  at  foreign  embassy,  §  179 . .  SS7 

DISINHERITANCE, 

by  will,   law  governing,   §    599e    1346 

DISTINCTIVE  POLICY  OF  FORXM.     See  also  specific  titles  for 
particular  subjects, 
as  an  exception  to  principles  of  private  international  law,  gen- 
erally, §§  4,  4a    14,  15 

scope  of  exception,   §   4a    15 

not  coextensive  with  law  of  the  forum,  §  4a  15 

as  affected  by  local  conditions,  generally,  §  4a  16 

how  ascertained,   §   4a    16 

difficulty  of  stating  uniform  and  infallible  test  of,  §  4a 18 

DIVORCE, 

independent  nationality  of  wife  for  purposes  of,  §  11 52 

motive  as   affecting  acquisition   of  domicil  for  purposes  of,   § 

56a   126 

distinction  between  residence  and  domicil  as  affecting  jurisdic- 
tion, §  21b   81 
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effect   of  provisions   in  decree   forbidding  remarriage,   §§    135, 

135a 3X4,       318 

distinctive  policy  of  forum,  §  135a   319 

permanency  and  exclusiveness  of  marriage  relation,  §  204 ... .       436 

power  of  divorce  an  attribute  of  sovereignty,  §  205  436 

foreign  divorces  to  be  closely  scrutinized,  §  206  437 

on  account  of  looseness  of  procedure,  §  206  437 

because  marriage  governed  by  distinctive  national  policy, 

§  207   439 

domiciliary  jurisdiction  and  regular  procedure  essential,  §  208..       440 
how  foreign  divorces  regarded  on  Continent  of  Europe, 

domicil  or  bona  fide  nationality  essential  to  jurisdiction, 

§  209    441 

place  of  misconduct  does  not  give  jurisdiction,  §  310   ....       443 
place  of  celebration  of  marriage  does  not  give  jurisdiction, 

§    211    445 

retention  by  wife  of  matrimonial  domicil  for  divorce  pur- 
poses,  §    212    445 

nullity  procedure  governed  by  same  rules,  §  313  445 

right  to  remarry  determined  by  law  of  domicil,  §  214 ....       446 
how  foreign  divorces  regarded  in  Scotland, 

jurisdiction  based  on  local  policy,  §  315  447 

how  foreign  divorces  regarded  in  England, 

no  judicial  divorces  until  1858,  §  216  448 

former  rule  that  English  marriage  indissoluble  in  for- 
eign  state,   §   217    448 

abandonment  of  this  position,  §§  218,  218a   450,      453 

sufficiency  of  petitioner's  mere  residence  to  confer  ju- 
risdiction, §  219   454 

sufficiency  of  defendant's  mere  residence  to  confer  ju- 
risdiction,   §    220    455 

husband's  domicil  the  test,  §  221  458 

tendency  to  allow  wife  independent  domicil,  §  332  . . .       459 
how  foreign  divorces  regarded  in  United  States, 

domicil  not  residence  or  nationality  the  test  of  jurisdic- 
tion, §  223    463 

domicil  of  petitioner  must  be  shown,  §  338 475 

substitution  by  local  statute  of  residence  for  domicil, 

§    a23a    466 

acquisition  of  independent  domicil  by  wife,  generally,   §§ 

334,  337a   467,       472 

after  judicial  separation,  §  225   469 

after  voluntary  separation,  §  226   471 

whether  right  absolute  or  dependent  upon  wife's  free- 
dom from  fault,  §§  227,  337a   471,      472 
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Massachtisetts  rule  as  to  foreign  divorce  law  in  fraud  of 

home  law,  §  329   478 

record  must  aver  necessary  facts,  §  230   477 

impeachment  of  decree  of  sister  state  upon  jurisdictional 

facts,  §  230a   478 

jurisdiction  as  affected  by  domicil  at  time  of  offense,  §  231  481 

modification  of  general  rule  by  local  statute,  §  231a.  .  485 

jurisdiction  as  affected  by  place  of  offense;  §  232  435 

modification  of  general  rule  by  local  statute,  §  232a . .  .  48S 

jurisdiction  as  affected  by  place  of  marriage,  §  233   487 

modification  of  general  rule  by  local  statute,  §  233b..  489 

law  determining  cause  of  divorce,  §  233a 488 

fraud  as  affecting  foreign  decree  of  divorce,  §   334     ....  489 

necessity  of  regularity  of  procedure,  §  335   490 

sufficiency  of  extraterritorial  service,  §  236  490 

suflieieney  of  constructed  or  substituted  service,  generally, 

§§   237,  237a    492,  497 

when  in  fraud  of  defendant's  rights,  §  237   492 

distinction  based  upon  residence  or  nonresidence  of  de- 
fendant,  §  237b   497 

when  defendant  a  nonresident,  §§  237c,  716   498,  1475 

validity  of  decree  and  its  effect  on  status  in  state 

where  rendered,  §  237e 498 

necessity  of  conceding  validity  of  decree  in  state 

where  rendered,  §  337d   499 

distinction  between  divorce  rendered  in  other  state 

and  divorce  rendered  in  foreign  country,  §  337d.  .  499 
effect  of  conceding  validity  of  decree  in  state  where 

rendered,  §  237d   499 

"full  faith  and  credit"  provision  as  affecting  recog- 
nition of  decree  rendered  in  other  state,  §  237d.  .  501 
applicability  of  due  process  provision  of  Federal 

Constitution  to  divorce,  §  237d   501 

how  diversity  of  marital  status  as  affected  by  di- 
vorce may  be  avoided,  §  337d   504 

as  affected  by  mode  of  constructive  or  substituted 

service,  §  337e   507 

different  theories  as  to  character  and  extraterrito- 
rial effect  of  decree,  §   337f   508 

theory  that  divorce  suit  is  in  rem,  §  337f 508 

theory  that  decree  of  divorce  is  in  personam,  §  337f  509 
theory  that  res  involves  status  of  resident  spouse 

only,  §  237f   510 

theory  that  decree   only  affects    status    in    state 

where  rendered,  §  237f  513 
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distinction  based  upon  place  of  last  common  matri- 
monial  domioil,   §   237f    514 

right  of  spouse  obtaining  decree  to  deny  its  extra- 
territorial effect,  §  237g 518 

effect  of  subsequent  marriage  in  state  where  decree 

rendered,  §  337h  520 

service  within  jurisdiction  upon  nondomiciled  defendant,  § 

238 ". ..        521 

appearance  by  nondomiciled  defendant,  §§  237f,  238   -.513,       521 
jurisdiction  as  dependent  upon  matrimonial  domicil,  §  239.       522 
effect  of  ex  parte,   against  nonresident  upon  property  rights, 

generally,  §  2394   522 

award  of  alimony  upon   constructed   or   substituted  service,   § 

239a 523 

effect  of,  in  one  state  upon  right  of  action  for  alimony  in  an- 
other,  §   239b    524 

enforcing  award  of  alimony  in  another  state,  §  239c 525 

effect  of,  granted  in  one  state  on  dower  rights  in  property  in  an- 
other, §   239d   527 

effect  upon  other  property  rights,  §  239e  529 

extraterritorial  effect  of  provision  awarding  custody  of  children, 

§   23ef    530 

pendency  of  suits  in  different  states,  §  23  9g 532 

contract  to  facilitate,  as  opposed  to  distinctive  policy  of  forum, 

§  493    ■> note,     1182 

decree  in,  not  regarded  in  rem  so  far  as  concerns  defendant  not  a 

party,  §  670  1424 

DOCUMENTS, 

law  governing  mode  of  solemnization,  §  676   1436 

rule  adopted  by  the  foreign  jurists  and  codes,  §  677  1437 

solemnization  in  imperfectly  civilized  lands,  §  678  1438 

distinction  between  forms  which  are  optional    and    those 

which  are  necessary,  §  679  1438 

presumption  to  be  drawn  from  omission  of  local  forms,  § 

680 1433 

election  as  to  mode,  §§  681,  682   1439 

necessity  of   compliance  with   forms   prescribed  by   lex  rei  sitcc, 

§   683    1439 

desirability  of  double  solemnization  according  to  lex  loci 

and  lex  situs  or  lex  domicilii,  §  684  1439 

effect  of  omission  of  stamp  required  by  lex  lod,  §  685 143S 

when  document  casually  solemnized  in  territory  where 

stamp  required,  §  686    1440 

when  object  of  statute  is  merely  to  raise  revenue,  §  687  1441 

when  stamp  not  necessary  to  validity,  §  688  1441 
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solemnization  in  foreign  state  -with  intention  of  avoiding 

home  law,  §  695   1463 

when  law  evaded  is  based  on  public  policy  or  morals,  § 

696 14G4 

DOG, 

transitory    character    of    action    for    injury    inflicted    by,     § 

478 note,  1093 

DOMICIL, 

for  purposes  of  divorce  jurisdiction,  see  Divorce. 

matrimonial  domicil  for  purposes  of  matrimonial  property,  see 

Husband  and  Wife. 
as  affecting  taxation,  see  Taxation. 
as  defined  by  Savigny,  a  place  voluntarily  selected  as  center  of 

business,   §   33   81 

as  defined  by  Battel,  a  residence  adopted  with  intention  of  al- 
ways staying,  §  33   82 

in  India,  §  71  152 

in  China,  §  71   151 

acquisition  of,  for  commercial  purposes,  §70 149 

in  civilized  countries,  §  70   149 

in  barbarous  lands,  §  70  150 

preservation  of  old  Roman  law  relating  to  domidlium,  §  30-  •  . .  86 
domicilmm  as  method  by  which  individual  attached  to  municipal 

community  under  Roman  law,  §  27  84 

or  citizenship  as  means  of  acquisition  of  membership  in  urban 

communities  under  Roman  law,  §  34  83 

predominance  of  origo  over  domiciVmm,  under  Roman  law,  §  73  152 

as  the  result  of  choice  under  Roman  law,  §  37  84 

territorial  limits  of,  under  Roman  law,  §  37  85 

detached  from  idea  of  subjection  to  urban  community,  §  31  . . .  87 

as  test  of  personal  law  in  United  States,  §  8   31 

impracticability  of  other  tests  of  personal  law,  §  33  88 

as  distinguished  from  nationality,  §  40 93 

nationality  cannot  be  taken  as  a  substitute,  §  34  89 

in  state  as  affected  by  nationality  in  United  States,  §  32 88 

determines  particular  territorial  jurisprudence  to  which  individ- 
ual is  subjected,  §  32  87 

as  applied  to  several  states  of  a,  common  empire,  §  33   . . .  87 

incidental  to  territory  in  civilized  states,  §   71    151 

incidental  to  race  in  uncivilized  states,  §  71   151 

as  affected  by  war,  §  70   149 

territorial  limits  of,  under  common  law,  §  31   87 

consequences  of  acceptance  of  domicil  as  arbiter  of  personal  law, 

generally,  §  20  77 

as  conferring  distinctive  forum,  §  31   87 
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under  old  Roman  law,  §  81  203 

under  modern  Roman  law,   §   82    204 

as  criterion  of  jurisdiction  of  court  according  to  Roman  law, 

§   708    1489 

effect  of  change  of  defendant's  domicil,  §  709  1470 

as  to  delicts,  §  710  1470 

political  consequences  dependent  upon,  §  75   I55 

necessity  of  asylum  as  well  as  domicil,  §§  75,  77 155,  157 

asylum  and  domicil  do  not  necessarily  confer  status  as  sub- 
ject, §  75 155 

effect  of  residence  without  asylum,  §  76   156 

necessity  of  official  permission  to  enable  foreigner  to  procure 

French  domicil,   §   77    157 

for  testamentary  purposes,   §   77    I57 

as  aflfecting  liability  of  property  to  taxation,  §§  80,  80a-80e  . .  160 

163-180 

succession  tax,  §  sof  186 

under  Roman  law,  §  79  I59 

international  domicil  as  affected  by  local  statutes,  §  77J    ....  157 

requisites  of,  generally,  §  31b 80 

definition  of,  generally,  §  21   77 

as  distinguished  from  residence,  generally,  §  21b   79 

intention  to  remain  as  requisite  of,  under  Roman  law,  §  28 ... .  85 

presumption  that  residence  is  domicil,  §  55J 121 

burden  on  party  asserting  that  residence  is  not  domicil,  §  55J . .  121 

as  afi'eeted  by  mode  of  residence,  §  56   124 

length  of  residence  as  affecting,  §  66   140 

as  affected  by  conflict  of  residences,  §  67 141 

general  criterion  as  between  two  places  of  residence,  §  69 145 

as  between  permanent  and  occasional  residence,  §  69   144 

as  affected  by  place  of  business  of  man  without  family,  §  68 . .  143 

as  affected  by  compulsory  residence,  §  54a 117 

place  to  which  a  person  resorts  for  benefit  of  health,  §  69i .  ■  146 

intention  to  be  inductively  proved,  §  61  132 

admissibility  and  effect  of  declarations  to  show  intent,  §  62  ....  135 
admissibility  and  effect  of  recitals  in  documents  to  show  intent, 

§   61*    134 

effect  of  exercise  of  political  rights,  §  63  137 

election  to,  and  acceptance  of,  office  as  affecting,  §  63 note,  138 

place  of  voting  as  affecting,  §  63  138 

payment  of  personal  or  poll  tax  as  affecting,  §  65   139 

engaging  in  business  as  circumstance  bearing  on  intention,  §  57  128 

possibility  of  being  without  a  domicil,  §  78 158 

under  Roman  law,  §  29   86 

principle  that  every  person  has  a  domicil  somewhere,  §  78  ....  159 
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possibility  of  person  having  two  or  more  domicils  at  same  time, 

§§  73,  73   153 

for  purposes  of  status  and  succession,  §  73 152 

for  political,  commercial,  and  matrimonial  purposes,  §  73  • .  153 

for  purposes  of  taxation,  §  73   155 

plurality  of,  under  Koman  law,  §§  29,  72 85,  158 

continuance  of,   §   31a    78 

necessity  of  actual  residence  and  intention  to  remain,  §  2la  78 

continuance  of  old  domicil  until  new  one  acquired,  §  55a 119 

presumption  of  continuance  of  old  domicil,  §§  55,  55a   ...118,  119 
distinction  between   continuance  and  presumption  of  con- 
tinuance, i  55a   119 

revival  of  original  domicil  on  abandonment  of  elective  domicil, 

§§   59,  60    130,  132 

effect  of  floating  idea  of  removing  from  residence,  §  56 122 

of  Chinese,  §  13 64 

of  members  of  Indian  tribe,  §  71   152 

of  illegitimate  children,  §  37  91 

of  foundlings,  §  39  93 

of  apprentice,   §   47    108 

of  corporation,  §  48j  109 

of  clergymen,  §  51  113 

of  ecclesiastics,  §  51   113 

of  diplomatic  officers,  §  49  110 

of  civil  officer,  §  51 112 

of  legislator,  §  51   113 

of  military  or  naval  officer,  §  50 Ill 

of  soldier,  §  50   Ill 

under  Roman  law,  §  28  85 

of  servant,   §   47    107 

of  student,  §  48   108 

of  exile,  §§  54,  54a   115,  117 

under  Koman  law,  §  28   85 

of  prisoner,  §§   54,   54a    116,  117 

of  refugee,  §§  54,  54a   116,  117 

of  absconder,  §  54a  117 

of  guardian  for  purposes  of  taxation,  §  80d  179 

of  executor  for  purposes  of  taxation,  §  80d 179 

of  child, 

generally  follows  domicil  of  parent,  §  41   94 

effect  of  absence  from  household,  §  41  note,  96 

when   emancipated,   §   41    96 

effect  of  marriage,  §  41   96 

effect  of  appointment  of  testamentary  guardian  for,  §  41.  .  9S 
power  of  mother  or  guardian  to  change,  after  father's  death, 

§   41    96 
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when  father  and  mother  have  separated  or  been  divorced,  § 

41a 98 

power  of  guardian  to  change,  §§  42,  42a 99 

power  to  change  own  domicil  after  death  of  both  parents, 

§  42a   99 

adopted  child,  §  251a   569 

legitimated  children,  §  38  92 

of  lunatic,  §   52    114 

power  of  guardian  to  change,  §  52  114 

power  of  father  to  change,  §  53  115 

power  to  change  own  domicil,  §  53a 115 

effect  of  appointment  of  guardian,  §  53a 115 

person  who  becomes  insane  after  attaining  majority,  §  53a.  115 

of  wife,  §  43   102 

generally  takes  husband's  domicil,  §  43   102 

when  husband's  domicil  compulsory,  §  44   104 

right  to  acquire  separate,  generally,  §  46a  105 

for  purposes  of  divorce,  see  Divoecb. 

wife's,  generally  changes  with  husband's,  §  45   104 

effect  of   separation,    §§   46,   46a    104,  105 

change  of, 

must  be  in  intention  and  fact,  §|  21a,  56 78,  132 

intention  to  change  conditioned  upon  future  event,  §  56 ... .  124 

intention  must  have  reference  to  present,  §  56  124 

effect  of  permanent  residence  and  settled  business  in  new  lo- 
cality, §  57  127 

actual  presence  in  new  locality  without  other  indicia  of  resi- 
dence, §  56   125 

sufficiency  of  constructive  residence  in  new  locality,  §  58 . .  129 
may  be  effected  immediately  after  abandonment  of  old  dom- 
icil, §  58   128 

shifting  of  domicil  i/n  itinere,  §   58    129 

prima  facie  character  of  rules  based  on  special  conditions 

or  motives,  §  56a   125 

naturalization  in  new  country  as  affecting,  §  64 139 

question  of  law  or  fact,  §  61a  134 

burden  upon  party  asserting  change,  §  61a  134 

forfeiture  of  tutorship  by  tutor's  change  of  domicil,  §  260a. . . .  584 
local  domicil  of  defendant  as  condition  of  jurisdiction  of  suit  in- 
directly affecting  real  property,  §  288  645 

DOWER, 

effect  of  divorce  in  one  state  upon  dower  rights  in  property  in 

another,    §   239d    527 

election  between  dower  and  provision  in  will,  §  599e   1348 
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law  governing  sale  of,  to  be  illegally  used  in  the  mannfactnre  of 

beer,  §  486 1141 

DUE  PROCESS  OF  LAW, 

applicability  of,  to  divorce,  §  237d   501 


E 

EASEMENT, 

in  real  property,  law  governing,  §  391  689 

ECCLESIASTIC, 

domicil  of,   §    51    113 

extraterritorial  recognition  of  disability  of,  §  107  252 

ECCLESIASTICAL  LAW, 

judicial  notice  of,   §   771    I504 

EGYPT, 

criminal  jurisdiction  of  consular  courts  in,  §  814 1611 

EJECTMENT, 

right  of  foreign  executor  to  maintain  action  of,  §  615a  1372 

ELECTION, 

between  statutory  right  aiui  provision  in  will,  §  599e   1346 

as  between  suits  in  different  jurisdictions,  §  785  1581 

EMBASSY, 

as  to  foreign  embassy,  see  Ambassadobs  and  Consuls. 

EMBEZZLEMENT, 

where  offense  deemed  to  have  been  committed,  §  825b  1637 

EMINENT  DOMAIN, 

award  as  real  or  personal  property  for  purposes  of  succession, 

§  576d   1300 

EQUITABLE  CONVERSION, 

as  affecting  governing  law  of  wills,  §  591b   1321 

EQUITY, 

jurisdiction  of  suits  indirectly  affecting  title  to  foreign  realty, 

see  JuEiSDicnoN. 
whether  suit  in,  proper  mode  of  enforcing  grantee's  assumption 

of  mortgage,  §  276e   635 

Vol.  II.  Confl.  of  Laws — 110. 
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of  property,  law  governing,  generally,  §§  383,  602,  603 823,  1359 

custom   seizure,    §    384    823 

of  real  estate  of  aliens,  §  17 65 

DESTOPPBL, 

of  spouse  obtaining  divorce  on  constructive  service  to  deny  its 

extraterritorial  effect,  §  237g 518 

EVIDE3SrCE, 

as  to  letters  rogatory,  see  Letters  Rogatoey. 

difficulty  of  distinguishing  case  from  evidence  offered  to  prove 

it,   §   752    1493 

solution  that  lex  fori  determines  only  matters  of  form,  §  753 . .  1494 

rules  of  evidence,  as  matters  of  distinctive  state  policy,  §  754. .  •  1494 

irrelevant  matter,  §  754 1494 

hearsay,  §  754  1494 

parol  evidence  to  vary  writing,  §  754  1494 

admitting  or  excluding  witnesses  on  ground  of  privilege  or 

interest,  §  754   1495 

husband  as  witness  for  or  against  wife,  §  754 1495 

wife  as  witness  for  or  against  husband,  §  754 1495 

defendant  in  criminal  case,  §  754   1495 

priest,    §   754    1495 

atheist,  §  754  1495 

convict,  §  754   1495 

professional  attendants,  §  754   1495 

documents, 

determination  of  question  whether  law  of  place  of  solemni- 
zation complied  with,  §  755  1495 

seal  of  foreign  sovereign  self-proving,  §  756   1495 

as /to  seals  of  subordinate  executive  officers,  §  756 1495 

copies  of  foreign  documents  provable  by  seal  or  parol,  §  763  1499 

parol  variation  of,  §  768   1501,  1502 

records  as  well  as  documents  governed  by  rule  locus  regit  actum, 

§   764    1500 

except  as  to  forms  prescribed  by  lex  situs  and  as  to  wills, 

§   765    1500 

admission  of  exemplifications  of  foreign  records,  §  702   1467 

admissibility  of  foreign  parish  records,  §§  759,  760   1496,  1497 

baptismal,  marriage,  or  burial  registry,  §  760   1497 

authentication  and  proof  of  foreign  judicial  record,  §  761   . . .  1498 
mode  of  authenticating  exemplification  from  registry  of  sister 

states,  §  762 1499 

admissibility  of  merchant's  book  accounts,  §  766   1500 

test  of  relevancy  and  hearsay,  §  767  1501 

kind  and  sufficiency  of,  necessary  to  prove  notice  of  dishonor, 

§   452e    99fr 
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parol  evidence  to  vary  effect  of  indorsement  in  blank,  §  462a  . . .  1001 
substantive  or  remedial  character  of  statute  excluding  false  an- 
swer to  immaterial   interrogatory  in  insurance 

application,  §  467i  1042 

burden  of  proof  and  quantum  of  evidence  in  action  on  foreign 

tort,    §    478b    1107 

admission  of  irrelevant  evidence  as  ground  of  impeaching  for- 
eign judgment,  §  654  1409 

rules  of  evidence  applicable    to    construction  of  will,   §§   593, 

599a   1332,  1338 

burden  of  proof  on  issue  as  to  mental  capacity  of  testator,  § 

575 1290 

law  governing  admissibility  and  effect  of  evidence  upon  trial  of 

issue  as  to  validity  of  will,  §§  574,  645j  .  .1290,  1392 

law  by  which  presumptions  determinable,  generally,  §§  783,  783a  1575 

conclusive  presumptions  of  law,  §  783a  1575 

as  to  negligence,  §  478b  1108 

in  support  of  tax  deed,  §  376e  635 

prima  facie  or  rebuttable  presumptions,  §  783a   1576 

relating  to  existence  or  terms  of  contract,  §  783a  ....  1576 
presumption  of  negligence  from  existence    of    certain 

facts,   §§   478b,  783a    1108,  1577 

that  note  is  delivered  in  state  where  dated  and  signed, 

§   447a    965 

as  to  bona  fides  of  holder  of  n^otiable  paper,  §  448b. .  972 
foreign  law, 

necessity  of  proving,  generally,  §§  773,  78lb    1505,  1537 

presumption  that  foreign  law  remains  the  same,  §  778  . . .  1530 

whether,  to  be  proved  as  fact  to  jury,  §§  773,  773a 1505 

mode  of  proving, 

admissibility  of  expert  testimony,  §§  774,  774a. .  .  .1515,  1516 

qualifications  of  expert,  §  775    1521 

foreign  statute,  §  774a   1516 

parol  testimony,  §  774a  1516 

reports  of  foreign  court,  S8  774,  776   1521,  1524 

conclusiveness  of,  as  to  construction  of  foreign 

statute,  §   776    1525 

exemplification,  §  777    1525 

copies  authenticated  by  official  seal,  §  778 1526 

volumes  received  in  interchange  of  statutes  with 

foreign  countries,  §  778  1526 

printed  volumes  purporting  to  contain  foreign  stat- 
utes,   §    778    1536 

common  law,  §  774a   1521 

parol  testimony,  §  774a  1521 

reports  of  foreign  court,  §  774a 1521 
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judicial  notice, 

law  merchant,  §  771  1504 

maritime  laws,  §§  771,  781a  1504,  note,  1532 

ecclesiastical   law,   §   771    1504 

Eoman  law,  §  771    1504 

law  of  foreign  country,  §  781a  1532 

law  of  another  state,  §  781a 1532 

when  judicial  record  of  other  state  involved,  §  781a  1536 
as  to  system  of  law  as  basis  of  jurisrpudence  of  another 

jurisdiction,  §  781a  1534 

practice  of  Federal  courts,  §  781a  1535 

proper  course  when  foreign  law  not    proved,    generally,  § 

781b    1537 

presumption  in  favor  of  common  law,  §  78lc 1539 

jurisdictions  with  respect  to  which  presumption  in- 
dulged,  §   781C   1539 

"common-law"  questions,  §  78lc 1543 

presumption  that  foreign  law  same  as  law  of  forum,  §§ 

779,   780,   781,   781e    1531,  1543 

effect  of  presumption  in  favor  of  foreign  contract,  § 

781C 1556 

effect  of  presumption  in  favor  of  foreign  judicial  rec- 
ord,  §  781C   1556 

application  of  leao  fori  without  indulging  any  presump- 
tion as  to  foreign  law,  §  781d 1559 

refusal  to  apply  any  substantive  law,  §  781e  1562 

cause  of  action  depending  wholly  upon  statute,  § 

78le    1563 

statutes  creating  penalties  or  forfeitures,  §§  781, 

78le 1531,  1585 

defense  of  usury,  §  781e   1565 

gambling  contracts,  §  78le  1565 

contracts  made  on  Sunday,  §  78le  1565 

necessity  of  pleading  law  of  another  state  when  a  mere 

evidential  fact,  §  78lf  1567 

EXCHANGE, 

law  governing  right  to  re-exchange  on  bills  and  notes,  §  460 . .       997 

EXECUTION, 

waiver  of  stay  of,  as  part  of  bill  or  note,  §  462 998 

effect  of  stay  of,  as  affecting  extraterritorial  recognition  of  judg- 
ment, §  646    1396 

mode  of,  §  790   1586 

appraisal  of  property  for  purposes  of,  §  790a   1586 

effect  on  lien,  of  removal  of  property  to  another  jurisdiction, 

§  790b 1587 
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liability  of  property  to,  §  790o  158? 

lien  of,  §  790b 1587 

EXECUTORS  AND  ADMINISTUATORS, 

application  of  rules  of  international  law  to  administrators  ap- 
pointed in  different  states  of  Union,  §  636   ....  1385 

limitation  of  authority  to  territory  of  appointment,  §  604 13S0 

rule  required  by  policy  of  territoriality,  §  605   1360 

by  duty  to  domestic  creditor,-  §  606  1361 

necessity  of  local  authorization,  §   607    1361 

granting  ancillary  letters  to  domiciliary  executor  or  ad- 
ministrator, §  608 1361 

rule  in  England,  §  609   1362 

rule  in  United  States,  §  610 1362 

when  rule  contravenes  local  law,  §  611   1362 

situs  of  personal  property  for  purposes  of  administration,  gen- 
erally,  §   613a    1363 

tangible  personal  property,  §  613a   1363 

simple-contract  debt,   §   612a   1363 

debts  evidenced  by  negotiable  instrument,  §  612a   1364 

corporate  stock,   §   612a   13S4 

debts  due  from  government  of  United  States,  §  612a 1384 

indebtedness  due  from  insurance  company,  §  613a  1365 

debts  due  by  specialty,  §  612a 1367 

judgment  debts,  §  612a 1367 

distinction   between   situs   of   debt   for   purpose  of   admin- 
istration and  right  of  domiciliary  representative 

with  respect  to  debts,  §  612a  1388 

where  goods  in  transit  to  be  administered,  §  633   1384 

right  of  foreign  administrator  to  sue  in  own  name,  generally, 

§  613    1368 

when  he  becomes  principal  creditor,  §  614 1369 

as   to   property   of  which   he   has   acquired   possession   in 

country  of  his  administration,  §  614  1389 

upon  negotiable  paper,  §  615  1371 

upon  judgment  recovered  by  him  at  domidl,  §  615i 1371 

action  for  death  created  by  foreign  law,  §  480e 1138 

right  of  foreign  executor  to  maintain  ejectment,  §  615a 1372 

right  of  assignee  of  foreign,  to  sue  without  taking  out  letters, 

§  614   1369 

right  of  domiciliary  representative  to  assign  stock  in  foreign  cor- 
poration,   §    614    1370 

where  may  be  sued,  generally,  §  616  1372 

when  same  person  domiciliary  and  ancillary  representative, 

§  616    1373 
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action  upon  contract  made  by  executor  or  administratoT,  § 

616   1374 

modification  of  general  rule  by  local  statutes,  §  616 1374 

liability  of  administrator  to  suit  as  executor  de  son  tort 
where  lie  collects  debts  or  seizes    local    assets, 

§   617    1374 

bill  of  discovery  against,  §  617   1374 

compelling  local  agent  of  domiciliary  representative  to  disburse, 

§  617    1374 

accounting, 

at  domicil,  for  surplus  received  in  ancillary  jurisdiction, 

§    616    1373 

at  domicil,  for  debts  due  from  nonresidents  collected  with- 
out    taking     out     ancillary     letters,     §§     616, 

637   1373,     1335 

at  domicil  for  failure  to  collect  debts  due  from  nonresi- 
dents,  §  616    1373 

liability  of  foreign  executor  or  administrator  to  account  for 

assets  brought  into  local  jurisdiction,  §  617 1374 

ancillary  administrator  only  accountable  for  local  assets, 

§   634    138S 

ancillary  administration,  §  618a   1375 

which  administration  regarded  as  principal,  and  which,  as 

ancillary,    §    618a    1375 

local  statute  abolishing  ancillary  administration,  §  618a . .     1375 
general  course  of  procedure    in    ancillary    administration, 

§   618a    1375 

whether  surplus  of  assets  to  be  remitted  to  domicil  for 

administration,  §  618a  1378 

right  of  nonresident  creditors  to  prove  claims  before 

ancillary  administrator,  §  618a   1376 

when  creditor  has  received  dividend  in  another  jurisdic- 
tion, §  618a   1377 

priority  of  claims  upon  ancillary  assets,  §  618a 1377 

right  of  local  creditors  to  preference,  §  640   1386 

necessity  of  exhausting  joint  estate  before  resorting  to 

estate  of  partner,  §  618a   1377 

administrator's  sale  of  real  property  to  pay  decedent's 

debts,  §§  289,  618a 646,     1378 

right  of  foreign  executor  to  sell  real  property  imder 

testamentary  power,   §   618a    1378 

where  pro  rata  distribution  among  local  creditors  to  be 

made  when  estate  as  whole  insolvent,  §  640   ■  ■  ■     1386 
right  of  foreign  administrators  to  collect  local  assets,  §  626  •  - .     1379 
effect  of  voluntary  payment  of  debt  to  foreign  executor  or  ad- 
ministrator as  an  acquittance,  §§  626,  636a  1379,     1380 
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payment  by  debtor  domiciled  in  same  state  as  deceased  to 
administrator     appointed    in    another     state,     § 

636a 1380 

payment  to  domiciliary   administrator   without  knowledge 

of  ancillary  appointment,  §  626a 1381 

nonexistence  of  local  creditors  as  a  condition,  §  626a 1381 

when  payment  made  while  debtor  temporarily  in  jurisdic- 
tion of  appointment,  §  626a    1381 

effect  of  collusive  appointment  of  ancillary  administrator  and 
payment  of  debt  to  him  to  defeat  attachment  in 
domiciliary  jurisdiction,  §  626a  1381 

judgment  against  ancillary  administrator  as  cause  of  action  or 
evidence  against  domiciliary  executor  or  admin- 
istrator, §  639a   1382 

judgment  against  domiciliary  administrator  as  cause  of  action 
or  evidence  against  ancillary  administrator,  § 
629a 1382 

conclusiveness  against  executor  appointed  in  one  state  of  judg- 
ment against  an  executor  appointed  in  another, 

§  629a   1383 

effect  as  evidence,  §  629a  1383 

proteotirai  of  ancillary  administrator's  possession  after  assets 

removed  to  domicil,  §  631  1383 

domiciliary  administrator's  title  to  foreign  assets,  §  633 1384 

competency  to  transfer  title  to,  §  633  1384 

when  several  local  administrators  appointed,  §  638  1385 

survival  of  cause  of  action  for  tort  against  estate  of  tort  feas- 
or, §  480f   1138 

survival  of  cause  of  action  for  personal  injuries,  §  4S0f 1137 

injunction  at  domicil  against  setting  up  other  than  ancillary  ad- 
ministrations elsewhere,  §  612  1362 

domicil  of,  for  purpose  of  taxation  of  assets  of  estate,  §  sod .  .       179 

law  of  place  of  appointment  as  affecting  capacity  to  contract, 

§  427h   906 

sufficiency  of  allegations  of  jttrisdiction  of  foreign  surrogate  to 

issue  letters  of  administration,  §  781f  . . .  .  .note,     1571 

EXEMPLIFICATION, 

from  registry  of  another  state,  mode  of  authenticating,  §  762  • .     1499 
of  foreign  records,  §§  702,  703   1467 

EXEMPTION, 

separate  exemption  laws  in  the  several  states,  §  8   32 

law  governing,  generally,  §§   791,  791a   1588 

widow's  award,  §  791    1588 

exemption  granted  by  law  of  debtor's  domicil  not  generally 

allowed  by  court  of  another  jurisdiction,  §  79la  1589 
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exemption  granted  by  lex  fori  not  necessarily  allowed  to 

nonresident,   §  791a   1589 

supremacy  of  lex  situs,  §  567   1285 

in  garnishment  proceedings,   §   368a    811 

evasion  of  exemption  laws  by  garnishment  process  in 

other  state,  §  368a  812 

right  of  action  for  unlawfiil  deprivation  of,  §  368a..  81» 
local  statutes  forbidding  sending  claims  out  of  state  to 

evade  exemption  laws,   §   368a 812 

local    statutes    allowing    nonresident's    exemption    to 

which  entitled  by  law  of  domieil,  §  368a 813 

homestead  exemption,  §  791a   1590 

EXILE, 

domieil  of,  §§  54,  54a  115,      117 

under  Koman  law,  §  28   85 

EXPATRIATION, 

right  of,  §  5   21 

by  woman  citizen  of  United  States,  §  5 note,  23 

effect  of  return  to  native  land,  §  6   26 

treaties  recognizing  right  of,  §  5   23 

EXTRADITION, 

international  treaty,  as  a  condition  of,  §  835 1649 

discretion  of  Executive  to  surrender  fugitive  independ- 
ently of  treaty,  §  835   1650 

power   of   Congress  to  provide  for  extradition  in  ab- 
sence of  reciprocal  treaty,  §  835   1655 

when  person  brought  from  foreign    country    by    force 

without  reference  to  treaty,  §  835   note,     1653 

right  of  state  of  Union  to  negotiate  with  foreign  govern- 
ment for,   §   835    note,     1653 

necessity  of  construing  treaties  on  fixed  principles,  §  857 . .     1690 
when  accused  was  brought  within  jurisdiction  of  asylum 

by  force  or  fraud,  §  849   1679 

retrospective  effect  of  extradition  treaties,  §  837    1656 

offense  at  place  brought  within  jurisdiction  of  demanding 

state  after  treaty,  §  837a  1657 

effect  of  change  of  political   status  of  one  of  parties   to 

treaty,   §   857a    1691 

fair  trial  in  demanding  state  as  condition  of,  §  838 1657 

when  surrender  would  subject  fugitive  to  barbarous  punish- 
ment, §   838    1657 

of  citizen  of  asylum  state,  generally,  §   841    1664 

treaties   excepting   citizens  or   subjects  of  contracting 

powers,   §   857a   note,     1691 
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power  to  disregard  exception,  §  841  note,     1664 

when  asylum   state  has  admiralty  jurisdiction  of  offense, 

§    842    16S7 

right  of  foreign  state  to  demand  surrender  of  subject  who 

has  committed  crime  in  third  state,  §  843   1667 

under  treaty  without  legislation,  §  844   1670 

when  defendant  already  in  custody  or  under  recognizance 

for  trial  in  asylum  state,  §  845  1670 

extraditable  offenses, 

offenses  not  enumerated  in  extradition  treaty,  §  844  . .     1G69 
sense  in  which  descriptive  terms  to  be  understood,  § 

851   1680,     1682 

subsequent  legislation  to  bring  offense  within  treaty, 

§  851    1682 

duty  of  authority  of  asylum  state  to  determine  wheth- 
er particular  charge  is  within  treaty,  §  851 ....     1682 
conclusiveness  of  decision  in  country  to  which  per- 
son extradited,   §   851    1683 

identify  of  offense  charged  with  extraditable  offenses 

enumerated,  §  851  1680 

political  offenses,  §  839   1658 

treason,  §  839  1658 

distinction  between  offenses  really  and  only  nom- 
inally political,   I   839 1660 

assassination,  §  839  1661 

escape  from  military  service,  §  840 1663 

criminality  of  act  according  to  law  of  asylum  as  condition 

of,  §  836 1655 

when  prosecution  barred  by  statute  of  limitations  of 

asylum,  §  836   1655 

offense   made    such    in   asylum    state   after    treaty,    § 

836 165S 

preliminary  requisites,  §  847   1675 

mandate  by  President  as  a  condition,  §  847   1675 

necessity   of  preliminary   requisition   from   demanding 

govemmrait,  §  847   1675 

necessity  of  evidence  that  consul  of  foreign  government 

has  authority  to  make  complaint,  §  847 1675 

power  of  Congress  to  dispense  with  preliminaries  con- 
templated by  treaty,  §  847 1675 

sufficiency  of  accusation  by  information,  §  847   1676 

complaint, 

requisites  and  sufficiency  of,  §  848  1676 

warrant  of  arrest, 

where  returnable,  §  849   1677,     1678 

showing  as  to  commissioner's  authority,  §  849 167S 
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issuance  of  second  warrant  upon  second  complaint  after 

dismissal  of  first,  §  849  1678 

necessity  of  showing  that  proceedings  were  instituted 
at  the  request  or  by  the  authority  of  the  foreign 
government  as  a  condition  of  issuance  of  war- 
rant,  §   849    1678 

description  of  offense  in,  §  849 1678 

arrest  of  British  subject  upon  British  vessel  within  ter- 
ritory of  United  States,  §  849 1678 

evidence, 

degree  of  evidence  of  criminality,  §  836 1656 

authentication  of,  §  850  1679 

duty  to  keep  record  of  oral  evidence  upon  hearing,  § 

850 1680 

duty   to   keep   record   of   objection  made  to   parol   or 

documentary  evidence,  §  850   1680 

duty   to   furnish   translation   of  foreign   document,    § 

850 1680 

depositions  on  hearing,  §  850   1680 

condition  that  act  for  which  extradition  demanded  shall  be 

deemed  a  crime  by  both  parties  to  treaty,  §  851.     1681 
when  act  an  offense  by  law  of  foreign  country  and  of 
state  where  fugitive  found,  but  not  by  act  of 

Congress,  §  851  1681 

when  act  not  an  offense  by  law  of  particular  state  of 

Union  in  which  fugitive  found,  §  851  1682 

essential  likeness,  §  851  1682 

necessity  of  showing  probable  guilt,  §  852  1683 

right  of  accused  to  introduce  evidence,  §  853  1684 

testimony    by     commission    or     testimony    taken 

abroad,  §  853    1686 

procedure, 

power  of  Federal  circuit  court  to  review  decision  of 

commissioner,  §  854  1686 

technical    noncompliance    with    formality   of    criminal 

procedure,  §  854  1687 

surrender  at  discretion  of  executive,  §  855  1688 

right  of  surrendering  state  to  impose  conditions,  §  856  •  •  •  ■     1689 
effect  of  delay  in  removing  accused  from  asylum  state,  § 

856a 1689 

subsequent  proceedings  in  demanding  state, 

trial  of  defendant  for  offense  other  than  that  for  which 

extradited,  §  S46   1670 

effect  of  technical  variation  of  offense  charged,  §  846-  •      1672 
failure  to   indict  on  all  charges  made  in  extradition 

proceedings,  §  846   1673 
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arrest  of  defendant  on  civil  process,  §  846  1674 

when  accused  voluntarily  surrenders  pending  extradi- 
tion proceedings,  §  846 1674 

of  witnesses  under  treaties,  §  728  1479 

iaterstate,  as  affected  by  general  principles  of  international  law, 

§  857b   1693 

when  accused  not  present  in  demanding  state  at  time  of- 
fense committed  therein,  §  857b   1694 

effect  of  subsequent  visit  to  demanding  state,  §  857b . . .     1694 

surrender  as  a  matter  of  comity,  §  857b 1694 

when  accused  departed  from  demanding  state  after  begin- 
ning but  before  consummating  ofTense,  §  857b.  . .      1695 

time  and  motive  for  leaving  demanding  state,  §  857b 1695 

when  accused  came  into  asylum  state  at  request  of  party 

defrauded,  §   857b    1695 

resident  of  asylum  state  as  fugitive  from  state  where  of- 
fense committed,  §  857b 1695 

extraditable  crimes,  §  857b  1696 

trial  upon  charge  other  than  that  for  which  extradited,  § 

857b 1696 

as  affected  by  Federal  Constitution,  §  857b 1697 

as  affected  by  comity  of  states,  §  857b 1G97 

person  unlawfully  arrested  in  or  decoyed  by  stratagem 

from  asylum  state,  §  857b   1698 

when  accused  held  upon  criminal  process  in  asylum  state, 

§  857b   1699 

offense  committed  during  pendency  of  extradition  pro- 
ceedings,  §    857b    1699 

when  accused  in  custody  on  civil  process  in  asylum  state,  § 

857b 1699 
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FALSE  IMPRISONMENT, 

transitory  character  of  action  for  damages  for,  §  478a note,     1094 

FALSE  PRETENSES, 

where  offense  of  attempt  to  obtain  money  by,  deemed  to  have 

been  committed,  §  825b   1636 

when  mails  employed,  §  835c 1638 

when  agency  of  carrier  employed,  §  S25c 1639 

FELLOW-SERVANT  RULE, 

law  governing,  §  478b 1101 
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situs  of,  for  purposes  of  taxation,  §  80b note,       169 

FERTILIZERS, 

law  governing  sale  of,  §  311b note,       686 

FILING, 

of  chattel  mortgages,  law  governing,  §  317b 709 

FINES, 

distinction  between  prosecution   for,   and   suit  for   damages,   § 

477   109* 

FORECLOSURE, 

necessity  of  consent  before  action  to  recover  mortgage  debt  pend- 
ing, §  276e   635 

of  mortgage  on  land  in  other  state,  §  2S9a  652 

railroad  mortgages  covering  property  in  two  or  more  states, 

§   289a    653 

FOREIGN  CORPORATIONS.     See  Cobpoeations. 

FOREIGNERS, 

cognizance  of  suits  between,  §1   4 

applicability  to,  of  provision  suspending  running  of  statute  of 

limitations,  §  543   1269 

FOREIGN  JUDGMENT, 

as  to  foreign  decrees  of  divorce,  see  DrvOBCE. 

comity  as  basis  of  recognition  of,  §  1   note,  g 

comity  as  basis  of  recognition  of  judgment  in  foreign  country 
as  distinguished  from  judgment  rendered  in  sis- 
ter state,  §  654   1410 

conditions  of  extraterritorial  recognition, 

necessity,  in  personal  action,  of  jurisdiction  of  party  sued, 

§    646    1394 

necessity,  in  real  action,  of  jurisdiction  of  thing  attached, 

§  646   1394 

necessity  of  duly  summoning  parties  interested,  §  646 1394 

necessity  that  judgment  in  personam  be  for  fixed  sum,   § 

646 »      1395 

necessity  that  judgment  be  final,  §§  646,  657j 1395,     1413 

effect  of  stay  of  execution,  §  646 1395 

effect  of  pendency  of  appeal,  §  646  1396 

as  to  executory  effect  of  foreign  judgment,  ^  646 1396 

right  to  issue  execution  on,  §  646  1396 
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privilege  or  lien  of,  §  646   1396 

when  judgment  self-executory,  §  646   1397 

effect  of  removal  of  property  after  judgment  has  been  executed 

with  respect  to  same,  §  646   1397 

when  enforcement  of,  would  override  home  policy,  §  656 1411 

right  to  interest  on,  §  513c 1229 

right  of  domiciliary  administrator  to  maintain  action  on,  in  own 

name,  §  615i  1371 

judgment  entered  for  statutory  penalty,  §  656 1411 

personal  judgment  based  on  extraterritorial  service,  §  649 1400 

impeachment  of  original  record  of  service,  §  649  1400 

effect  of  extraterritorial  acceptance  of  service,  §  640 1401 

effect  of,  as  merger  of  cause  of  action,  §  650 1402 

judgment  rendered  in  sister  state,  657   1412 

action  on  original  cause  of  action,  disregarding  foreign  judg- 
ment, §  650  1402 

judgment  of  sister  state,  §  657  1411 

effect  of  satisfaction  of  foreign  judgment,  §  650  1402 

right  of  defendant  to  defend  on  merits,  §  651 1403 

effect  of  judgment  for  defendant  in  foreign  suit  as  bar  to  do- 
mestic, §   653   1403 

requisites  of  plea,  §  653 1403 

when  judgment  not  pleaded  but  introduced  in  evidence,  § 

652 1404 

conclusiveness  of,  on  merits,  §§  647,  653   1397,  1404 

when  offered  by  plaintiff,  §  648  1399 

as  affected  by  lack  of  reciprocity,  §  654a  1408 

recognition,  in  United  States,  of  conclusive  effect  of  judg- 
ment rendered  in  England  or  Canada,  §  654a. . .  .  1409 
impeachment  of, 

jurisdictional  grounds,  generally,  §  654 1405 

want    of    personal    service    within    jxirisdiction    where 

rendered,   §   654   1405 

fraud,  §  654   1406 

when  fraud  could  have  been  exposed  on  trial  of  orig- 
inal suit,   §   654    1407 

flagrant  violation  of  justice,  §  654  1406 

nonideutity  of  subject-matter,  §  654  1406 

incurable  defectiveness  or  obscurity,  §  654  1408 

manifest  errors  in  process,  §  654  1406 

jurisdictional  violation  of  principles  of  international  law, 

§    654    1407 

effect  of  mistake  of  law  by  court  having  jurisdiction,   § 

654 1407 

allowing  witness  to  testify  without  oath  or  cross-examina- 
tion, §  654 1409 
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admission  of  irrelevant  doctrines  or  papers,  §  654  1409 

defendant  served  temporarily  in  foreign  country  upon  eve 

of  departure,  §  654  1409 

presumption  in  favor  of  jurisdiction  when  proceeding  regu- 
lar, §  655   1410 

distinctive  practice  as  to  judgment  rendered  in  sister  state, 

effect  of  judgment  as  merger  of  cause  of  action,  §  657 1412 

pleading  judgment  puis  darrien  continuance,  §  657   1411 

right     to     declare    upon     judgment     in     supplemental     or 

ampnded  complaint,  §  657   1412 

interlocutory  or  conditional  judgment,  §  657j  1413 

judgment  rendered  in  sister  state, 

effect  of  stay,  §  6574  1412 

impeachment, 

for  want  of  jvirisdietion,  §  660  1414 

when  interest  of  persons  not  parties  represented 

by  a  party,  §  660  1415 

decree   against  insolvent  corporation  as   affecting 

stockholders  not  parties,  §  660  1415 

effect  of  extraterritorial  service  in  divorce,  §  661 1415 

fraud  as  defense  to  judgment  of  sister  states,  §  663 ....  1416 

right  to  dispute  judgment  collaterally,  §  658  1413 

whether  nil  debet  or  rml  tiel  record  the  proper  plea,  §  659- .  1413 
probate  judgments, 

extraterritorial  effect  of,  §  663  1417 

extraterritorial  recognition  of  judgment  in  rem,  §  664 1417 

res  dofes  not  always  consist  of  tangible  property,  §  664 1419 

admiralty  judgments,  §  665   1420 

necessity  of  regularity  of  procedure,  §  666  1421 

effect  of  judgment  in  rem  as  against  person  or  owner  of 

property,  §  667   1422 

when  judgment  grossly  unjust,  §  668  1423 

as  to  status  of  persons,  §  669  1423 

judgment  of  lunacy  or  business  incapacity,  §  669 1423 

of   bankruptcy    devesting   person    of   business    capacity,    § 

669 1423 

status  of  slave,  §  669  1423 

distinction  between  judgment  affecting  legal  and  judgment 

declaring  natural  status,  §  669     • 1423 

extraterritorial  effect  of  ex  parte  divorce,  §  670  1424 

effect  of  foreign  judgment  entry  on  Us  pendens  after  inception 

of  domestic  suit,  §  785   15S1 

distinctive  practice  on  continent  of  Europe, 

development  of  Roman  law  in  this  relation,  §  671 1424 

mode  of  rendering  foreign  judgment  effective  in  France  and 

state  of  cognate  jurisprudence,  §  673  1425 
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reciprocity   as   basis   of    recognition   of   foreign   judgment, 

§    673    1426 

want  of  sufficient  assets  in  country  where  judgment  ren- 
dered as  condition  of  recognition  in  other  coun- 
try, §  674  1427 

conclusiveness  of  judgments  for  delicts  or  torts,  §  675 1427 

FOREIGN  LAWS, 

for  application  of,  to   particular  subjects,  see  specific  subjects, 
presimiption  as  to,  see  Evidence. 

acceptance  of,  as  matter  of  right,  §  1  note,  2 

reducible  to  terms  of  law  of  the  forum,  §  la 11 

FORFEITURE, 

of  title  by  judgment  under  penal  statute,  extraterritorial  rec- 
ognition of,  §  4b Z(y 

FORGERY, 

of  government  securities,  jurisdiction  of,  §  18  72 

of  forgery  of  consular  papers,  jurisdiction  of,  §  813  1611 

of  consular  papers,  criminal  jurisdiction  of,  §  813   1611 

where  offense  deemed  to  have  been  committed,  §  825b 1636 

uttering  forged  paper,  §825b   163S 

when  mails  employed,  §  825e 1638 

FORUM.    See  also  Distinctive  Policy  of  Fobtjm. 

distinctive  and  primary  forum  conferred  by  domicil,  §  31 87 

domical  as  fixing  forum  under  old  Roman  law,  §  81  203 

under  modern  Roman  law,  §  82  204 

FOUNDLINGS, 

domicil  of,  §  39   93 

FOURTEENTH  AMENDMENT, 

definition  of  citizenship  by,  §  10  43 

effect  of,  upon  citizenship,  §  lOa 46 

FRANCE, 

conditions  of,  influencing  private  international  law,  §  7 27 

FRAUD.    See  also  Statute  op  Fkauds. 

voluntary  conveyance  of  real  property  by  insolvent,  §  275 608 

against  creditors,  as  affecting  contracts  relating  to  real  prop- 
erty, §  376C   624 

against  creditors,  as  affecting  sale  or  mortgage  of  personal  prop- 
erty, §  3116  696 
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jurisdiction  to  set  aside  fraudulent  conveyance  of  foreign  real 

property,  §  389a  654 

against  creditors  as  affecting  contract  secured  by  mortgage  on. 

real  property,  §  293   670 

right   of  assignee   for   creditors   to  avoid   fraudulent   transfer, 

§  353j    777 

rescission  of  sale  of  personal  property  for,  §  355e 783 

as  affecting  misrepresentation  in  insurance  application,  §  467i . .  1042 
transitory    character    of    action    for    damages    caused    by,    § 

478a note,  1095 

as  ground  of  impeachment  of  foreign  judgment,  §  654 1405 

as  ground  of  impeachment  of  judgment  of  sister  state,  §  663 . . .  141S 

as  affecting  foreign  decree  of  divorce,  §  334  489 

FULL  FAITH  AND  CREDIT, 

judgment  recovered  under  penal  law,  §  4b 20 

impeachment  of  decree  in  sister  state  upon  jurisdictional  facts, 

§    330a    478 

recognition   of    decree   of   divorce   rendered   in   other    state,    § 

337d 501 

decree  of  adoption,  §  251a  566 

when  action  on  foreign  judgment  barred  by  statute  of  limita- 
tions of  fCHTum,  §  541   1267 

FUTURES, 

law  governing  contracts  for  purchase  and  sale  of  futures  in 

stocks  or  grain,  §  493a  1173 


Gr 

GAMING, 

refusal  on  ground  of  public  policy  of  forum  to  enforce  foreign 
gambling     contract     or     transaction,     §§     49a, 

493a 1173 

"options"  and  "futures"  in  stocks  and  grains,  §  492a 1173 

when  contract  or  transaction  illegal  by  law  of  place  where 
made  and  performable,  but  valid  by  law  of 
forum,  §  492a   1175 

as  between  law  of  place  where  contract  made  and  place  where 

performable,  §  493a  1176 

distinction  between  contract  of  broker  with  customer  and  con- 
tract of  broker  with  third  persons  in  behalf  of 
customer,  §  492a   1177 

new  or  substituted  contract,  §  492a  1180 

gambling   transactions    as    affecting    consideration    of    contract 

relating  to  real  property,  §  376c  622 
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presumption  as  to  la-vr  of  other  state  with  respect  to  gambling 

contracts,  §  78ie   1S65 

GARNISHMENT.     See  Attachment  and  Garnishment. 

GENERAL  AVERAGE, 

law  governing,  §  443    961 

GRACE, 

law  governing  allowance  of  days  of  grace,  §  453 984 

GRANDPARENT, 

•power  of,  to  change  domicil  of  child  for  purposes  of  jurisdiction 

to  appoint  a  guardian,  §  42a 100 

GREAT  BRITAIN, 

expatriation  treaty  with,  §  5  23 

GUARANTY, 

law  governing  contracts  of,  §  427s  934 

GUARDIAN  AND  WARD, 

personal  capacity  of  infant,  see  Personal  Capacity. 
guardianship   of  infant  primarily  determined  by  personal  law 

of  infant,  §  113   257 

jurisdiction  to  appoint  guardian, 

country  of  ward's  personal  law  has  primary  jurisdiction, 

§    359    580 

jurisdiction   of   state   where   person   or   property  of   ward 

foimd,  §  359   580 

residence  without  domicil,  §  360a  582 

domicil  without  residence,  §  260a  582 

temporary  sojourn,  §  260a   583 

effect  of  unauthorized  removal  of  infant,  §  260a 583 

of  state  where  infant  has  property,  §  260a 583 

domiciliary  appointment  as  a,  condition,  §  260a 583 

preference  of  domiciliary  guardian  in  appointment  of 

ancillary  guardian,  §  360a 583 

extent  of  jurisdiction  resting  upon  local  property,  §  360a.  .       584 
of   state  in  which   administration  of  decedent's   estate   is 

pending,  §  360a   583 

foreign  guardian  of  infant, 

necessiiy  of  sanction  of  local  courts,  §  260  581 

necessity  of  giving  bond  in  local  court,  §  260 5S1 

recognition  of  authority  on  principles  of  comity,  §  360 582 

right  to  sue,  §  360b   584 

formerly  refused  all  authority,  §  261  585 

Vol.  n.  CowFL.  or  Laws — 111. 
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modern  tendency  to  recognize,  §  263  585 

recognition  of  a  question  of  local  policy,  §  263 586 

right  to  custody  of  ward,  §§  117,  260,  263,  263a.  .269,  581, 

586,       588 

ancillary  appointment  as  a  condition,  §  263a 588 

when   prima   facie   right   yields   to   interest   of   ward, 

§    263a    589 

as  to  property, 

necessity  of  local  authority  to  justify  seizure  of  prop- 
erty by,  §  265   590 

relaxation  of  rule  by  local  statutes,  §  265a 592 

removal  of  local  property  by  foreign  guardian,  §  265a. .       593 

power  to  execute  conveyance  of  real  property,  §  276b 621 

sale  of  assets, 

foreign  law  as  to  not  ubiquitous,  §  267  595 

power  of  foreign  guardian  to  sell  or  convey  real  property, 

§    268    596 

proceeds  of  sale  of  ward's  real  property  in  condemnation 

proceedings,  §  268   596 

accounting, 

ancillary  guardian  not  bound  to  account  in  court  of  ward's 

domieil,   §   266    598 

form  of  accounting  as  respects  remedy,  §  266a 594 

law    governing    guardian's    responsibility    for    investment, 

§    266a    594 

duty  of  domiciliary  guardian  to  account  for  property  re- 
ceived in  another  state,  §  266a  594 

duty  of  domiciliary  guardian  to  collect  debt  from  residents 

of  another  state,  §  266a  594 

right  of  guardian  to  surrender  nationality  of  ward,  §  loj 51 

domieil  of  guardian  for  purposes  of  taxation  of  personal  prop- 
erty, §  80d  179 

power  of  guardian  to  change  infant's  domieil,   §§  41,  42,  42a 

96,        99 
right  of  grandparent  as  natural  guardian  to  change  domieil  of 

orphan,  §  42a   100 

appointment  of  testamentary  guardian  as  affecting  domieil  of 

ward,  §  41   96 

forfeiture  of  tutorship  by  change  of  domieil,  §  260a 584 

infant's  share  in  proceeds  of  partition  sale  in  hands  of  guardian 
as   real   or   personal   property   for   purposes   of 

succession,  §  576d   1300 

whether  infant  to  be  proceeded  against  by  general  guardian  or 

guardian  ad  litem,  §  736a 1485 

foreign  guardian  of  lunatic, 

power  of  generally,  §  122   291 

necessity  of  local  sanction,  §  269 597 
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in  general  subject  to  principles  applicable  to  foreign  guard- 
ian of  an  infant,  §  269a 599 

extent  of  authority,  §  269a  599 

extension  by  comity,  §  269a 599 

right  to  sue,  §  269a 599 

representation  by,  of  ward's  interest  in  partition  suit,   § 

269a 599 

removal  of  property  by,  §  269a 599 

payment  of  debt  to,  §  2e9a  599 

power  to  convey  real  property,  %%  275,  276b,  289-  -608,  621,  646 

extraterritorial  effect  of  decrees  as  to  spendthrifts,  §  270 599 

personal  capacity  of  spendthrift,  §  122   891 

power  of  guardian  to  change  domicil  of  lunatic,  §  52  114 

effect  of  appointment  of  guardian  of  lunatic  to  prevent  latter 

changing  domicil,  §  53a  115 


BE 

HALF-BLOOD, 

right  of  relatives  of  half-blood  to  share  in  intestate  distribution 

of  personal  property,  §  576a 1294 

HEIRS.     See  also  Descent  and  Disteibutign  ;  Wills. 

law  determining  beneficiaries  under  designation  "heirs,"  in  pol- 
icy of  life  insurance,  §  467f 1032 

law  determining  persons  entitled  to  take  under  devise  or  be- 
quest to,  §  599b  1339 

necessity  of  uae  of  word  "heirs"  in  order  to  pass  fee  to  real 

property,  §  599c 1343 

HIGH  SEAS, 

jurisdiction  of  offenses  on,  §  18 72 

law  governing  marriages  celebrated  on,  §  180a  393 

cause  of  action  for  tort  occurring  on,  §  478b 1105 

tort  committed  aboard  vessel  on,  §  480d 1128 

applicability  of  state  statute  creating  cause  of  action  for  death 
to  tort  on  high  sea  within  3  miles  from  shore, 

§  480d   1128 

jurisdiction  of  collisions  on,  §  818  1620 

criminal  jurisdiction  of  offenses  committed  at  sea,  §§  815,  817 

1612,  1615 

piracy,  §  815   1612 

criminal  jurisdiction  over  waters  bordering  on  coast,  §  818 1617 

HOMESTEAD, 

separate  homestead  laws  in  the  several  states,  §  8  32 

law  governing  right  to  homestead  exemption,  §  791a 1590 
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HOMICIDE,  PAOE. 
jurisdiction  of  murder  of  citizen  of  United  States  on  savage 

island,  §  814   1611 

where  oflFense  deemed  committed,  §  825b  1633 

assassination  as  political  offense  for  purposes  of  extradition,  § 

839 1661 

HOTEL, 

residence  in,  as  a£feeting  domicil,  §  56 125 

HUSBAND  AND  WIFE, 

as  to  divorce,  see  DrvoECE. 

constructive  domicil  of  wife,  see  Domicil. 

effect  of  naturalization  of  husband  upon  nationality  of  wife, 

§  lOj   50 

wife  partakes  of  husband's  nationality,  §11  51 

nationality  of  wife  refusing  to  follow  husband  to  new  country, 

§  11  52 

independent  nationality  of  wife  for  purposes  of  divorce,  §  11. . .         52 

right  of  wife  to  acquire  a  separate  domicil,  §  46a 105 

for  purposes  of  divorce,  see  Divoece. 
personal  capacity  of  married  woman, 

as  between  lex  domicilii  and  lex  looi  contractus,   §§   118, 

118a,  119   269,  271,      289 

when  contract  delivered  by  agent  or  mails,  §  118a 274 

distinctive  policy  of  forum,  §  118a  275 

distinction  between,   and   doctrine  of   lex  domicilii,   § 

118a 277 

law  governing  remedy  for  enforcement  of  contract,  §  I18b . .       279 

when  limited  to  separate  property,  §  118b 281 

as  between  lex  looi  contractus  and  lex  situs,  §  118c 281 

personal  property,  §  118c 281 

real  property,  §  118c 282 

distinction  between  general   and  special  capacity, 

§  use 283 

when  contract  collateral  security  for  personal  obli- 
gation, §  118c 285 

enforcement   of   personal    obligation    against   real 

property,  §  118c 286 

distinction   between   executory   and   executed   con- 
tracts, §  118c  287 

as  between   lex   lod  contractus  and  lex   loci  solutionis,   § 

427i 908 

to  assign  policy  of  insurance  upon  husband's  life,  §  467g-  ■  •     1033 

sufficiency  of  allegations  as  to,  §  78lf note,     1570 

ubiquity  of  personal  marital  power,  §  120  290 

marital  control  regulated  by  place  of  residence,  §  166  364 
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so  as  to  wife's  personal  rights,  §  167 S65 

eompeteney  of  one  spouse  as  witness  for  or  against  odier,  § 

754 1495 

matrimonial  property, 

conflict  between  English  common  law  and  recent  statutes, 

§  187    400 

law  of  community  conflicting  with  English  common  law, 

§  188   400 

exemption    statutes    of   residence   conflicting   with    law   of 

domicil,  §  189  401 

site  of  matrimonial  domicil  for  purposes  of,  §  190  402 

governing    law    as    to    movables,    generally,    §§    191,    198 

404,      425 

nationality  not  an  adequate  test,  §  198  425 

predominance  of  law  of  domicil,  §  191  404 

law  of  place  of  marriage  not  decisive,  §  192 407 

lew    domidUi    generally    prevails    over    lex    situs,    § 

193a 409 

modification   of   general   rule   by   local   statute,    § 

192a 413 

in  succession  last  domicil  determines,  §  193  416 

distinction  between  inchoate  and  vested  rights,  §§ 

193a,  576a   415,     1295 

respective  rights  of  husband  and  wife  in  distributive 

share  in  third  person's  estate,  §  192a 409 

respective    rights    of    husband    and    wife    in    chose    in 

action,  §  192a  411 

whether  wife  bound  by  payment  of  dividends  on  stock 

to  husband,  §  I92a   413 

estate  of  husband  under  bequest  in  trust  for  use  of  hus- 
band and  wife  during  their  lives,  §  599c 1344 

effect  of  change  of  matrimonial  domicil, 

as  between  old  and  new  matrimonial  domicil,  gen- 
erally §§  194,  195   417,       418 

effect  of  wife's  refusal  to  accept  new  domicil,   § 

195a 419 

acquisitions    subsequent   to   change   of   domicil,    § 

196 421 

rights  vested  before  change,  §  197  423 

governing  law  as  to  real  property,  §  191  405 

when  property  purchased  with  the  proceeds  of  personal 

property,  §  191  406 

respective  rights  of  husband  and  wife  in  distributive  share 

of  third  person's  estate,  §  I92a 409 

respective  rights  of  husband  and  wife  in  chose  of  action, 

§    192a    411 
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whether  wife  bound  by  payment  of  dividends  on  stock  to 

husband,  §  192a  413 

marriage  settlements,  §  199   426 

effect  upon  acquisition  as  subsequent  to  change  of  domi- 

eil,   §   199a    429 

law  governing  validity  and  construction  of  contract  as 

to  property  within  its  scope,  §  199b  431 

stipulation  indicating  governing  law,  §§  199b,  200-433,  434 

as  affected  by  public  policy  of  forum,  §  201  434 

as  exception  to  general  principle  that  lex  rei  sitae  governs  as 

to  movables,  §  311  680 

gifts  between  wife  and  husband, 

invalid  according  to  Roman  law,  §  202  435 

so,  by  English  common  law,  §  203  436 


I 

ILLEGITIMATES, 

see    generally.  Legitimacy. 
as  to  domicil,  see  DOMICIL. 

IMMOVABLES.     See  also  Real  Pbopebtt. 

governed  by  lex  situs  under  Roman  law,  §  373 607 

what  included  by  term,  §  286  640 

distinguishable  in  this  respect  from  real  estate,  §  387   • .  ■  640 

Story's  definition  of,  §  387    641 

interests  in  land  less  than  freehold  as,  §  287 641 

mortgages  as,  §  387  641 

leases  as,  §  287   641 

IMPRISONMENT, 

for  debt,  law  governing,  §  748  1491 

INCEST, 

law  governing  incestuous  marriages,  see  Mabeiaoe. 

INDIA, 

domicil  in,  §  71  152 

INDIANS, 

right  of,  to  become  citizens  of  United  States,  §  9  note,  41 

domicil  of  members  of  Indian  tribes,  §  71 152 

citizenship  of  child  of  member  of  Indian  tribe,  §  10a  50 

Indian  tribes  as  domestic  dependent  nations,  §  9 41 

negotiation  of  treaties  with,  §  9  41 

subjection  of  Indian  tribes  to  Federal  legislation,  §  9 41 
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extension  of  internal  revenue  laws  to  territory  occupied  by,  §  9  41 

criminal  jurisdiction  in  Indian  territory,  §  9   42 

test  of  personal  capacity  of ,  §  9 42 

recognition  of  Indian  marriages,  §  138a 307 

adoption  by  Indian  tribes,  §  253  570 

INDORSEMENT, 

law  governing  contract  of,  see  Bills  and  Notes. 

INFANTS.     See  also  Child. 
domicil  of,  see  Domicil. 
guardianship  of,  see  Guaedian  and  Ward. 
personal  capacity, 

guardianship  of  infant   determined  primarily  by  personal 

law,  §  112 257 

term  of  minority  as  a  matter  of  distinctive  national  policy, 

§  113   258 

foreign    statutes    not   permitted    to    override    such    policy, 

§  114   261 

injustice  of  importation  of  foreign  incapacity,  §  115 2G3 

law  governing  capacity  of  infant  to  contract,  §  ll5a 264 

as   between    lex   domicilii   and    lex    lod   contractus,    § 

115a 264 

as  affected  by  distinctive  policy  of  forum,  §  ll5a.  .       264 
as  between  lex  lod  contractus  et  lex  domicilii  and  lex 

rei  sitw,  §  115a   267 

as  between   lex   loci   contractus   and   lex  solutionis,   § 

437] 911 

foreign    parents    or    guardians    not    permitted    to    exercise 
power  withheld  from  home  parent  or  guardian,  § 

116 267 

term  of  minority  as  a  matter  of  distinctive  national  policy,  § 

113 258 

age  of  majority  for  purposes  of  statute  of  limitations,  §  535  •  ■  •  •     1245 
whether,  to  be  proceeded  against  by  general  guardian  or  guard- 
ian ad  litem,  §  736a 1485 

INFOEMATION, 

sufficiency  of  accusation  by,  as  a  condition  of  extradition,  §  847 .     1676 

INHERITANCE  TAX.     See  Taxation. 

INJUNCTION, 

against  suit  in  another  state,  §  71l4  1471 

to    restrain    prosecution    of   actions    as    to   foreign   realty,    §§ 

388,    389a    641,       657 

to  restrain  other  acts  with  reference  to  foreign  realty,  § 

289a 657 
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against  prosecution  of  garnishment  proceeding  in  other  state  to 

reach  exempt  debt,  §  368a  812 

against  subjecting  exempt  property  to  payment  of  claim  by  pro- 
ceedings in  a  foreign  jurisdiction,  §  791a 1590 

against  setting  up  other  than  ancillary  administrations  outside 

of  domicil,  §  612   1363 

INSANE  PERSON.     See  Lunact. 

INSOLVENCY.     See  Bankeuptct  and  xnsolvenct. 

power  of  states  to  pass  insolvent  laws,  §  8 32 

INSURANCE, 

where  contract  of  insurance  deemed  made,  generally,  §  467a ....     1009 
last  act  essential  to  consummation  of  contract,  the  criterion, 

§   467a    1010 

when  proposition  embodying  substantial  terms  of  contract 

emanates  from  insurer,  §  467a 1010 

when  proposition  to  insured  conditional,  §  467a 1010 

when  insurer's  local  agent  has  authority  to  bind  insurer  by 

acceptance  of  application,   §  467a   1011 

when  application  subject  to  acceptance  or  rejection  at  in- 
surer's home  office,  §  467a   1011 

when  policy  mailed  directly  to  insured  or  his  agent, 

§  467a   1011 

when  policy  countersigned  and  delivered  by  insurer's 

local  agent,  §  467a  1013 

when  no  conditions  precedent  to  taking  effect  of 

contract  expressly  imposed,  §  467a  1016 

notice  to  insured  of  acceptance  of  application  as 

implied  condition,  §  467a   1016 

delivery  of  policy  as  implied  condition,  §  467a. .  . .     1016 
payment   of   first  premium   as   implied   condition, 

§    467a    1016 

effect  of  reinstatement  of  policy,  §  467a  1020 

open  policy,  §  467a  1020 

governing  law,  generally,  §§  465,  467b-467l    1006,  1020-  1045 

theory  that  insurer's  engagement  determined  by  law  of  prin- 
cipal place  of  business,  §  465  lOOG 

when  insurer's  agent  has  power  to  act,  §  466 1008 

suit  for  premium,  §  467   1009 

formal  validity,  §  467b 1020 

conditions  upon  right  of  insurer  to  contract,  §  467b 1020 

intention  of  parties  as  affecting  governing  law,  §  467b 1021 

effect   of    express    stipulation    designating    governing   law, 

§   467b    1022 
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public  policy  of  forum  as  affecting,  generally,  §  467b.  .  102^ 
determination  of  questions  upon  general  principles  of  com- 
mercial law,  §  467b   1023 

local  statutes  relating  to  foreign  insurance  companies  and 

their  agents,  §  467c   1033 

predominance   of,   over   principles   of   private   interna- 
tional law,  §  467c  1023 

extraterritorial  enforcement,  §  4670 1025 

laws  of  state  of  incorporation  as  limitation  upon  powers 

of  insurer,  §  467d  1025 

provision  in  charter  of  corporation,  §  467d 1026 

general  statute  defining  and  limiting  powers  of  domes- 
tic insurance  companies,  §  467d  1036 

general  statutes  relating  to  insurance,  §  467d 1026 

law  of  place  of  performance  generally,  §  467e 1087 

different  places  of  performance  for  different  parts  of 

contract,  §  467e  1028 

place  of  performance  of  promissory  warranty  as  to  care 

of  property,  §  467e  1028 

location  of  insured  property  as  criterion,  §§  465,  467e.l008,  1029 

place  of  loss  as  criterion,  §  467e 1029 

construction   and   interpretation   of   language   of   policy,    § 

467f 1030 

intention  as  ultimate  criterion,  §  467f  1030 

as  to  beneficiaries,  §  467f  1030 

assignment  of  policy,  §  467g  1033 

by  married  woman  of  policy  on  life  of  her  husband,  § 

467g 1033 

revocation  of  designation  of  beneficiary,  §  467g  1036 

indorsement  of  name  of  beneficiary  upon  policy,  §  467g  . . .  1037 
respective  rights  of  creditors  and  beneficiaries  of  insured, 

§  467g  1037 

widow's  rights  as  against  creditors,  §  571  note,  1288 

forfeiture  of  policy,  §  467h   1038 

notice  as  a  condition  of  forfeiture,  §  467h  1039 

effect  of  express  stipulation  with  respect  to,  §  467h  . .  1039 

misrepresentation  in  application,   §  467i   1041 

whether  materiality  of,  a  question  for  court  or  jury, 

§  782b   1578 

effect  of  express  stipulation  with  respect  to,  §  467i  ....  1041 
remedial  or  substantive  character  of  statute  relating 

to,  §  467i   1042 

effect  of  concealment  of  encumbrance,   §   467i    1043 

suicide  as  a  defense,  §  467j  1043 

age  of  insured,   §   467j    1044 
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effect   of   express   stipulation   as  to   governing  law,   § 

467] 1044 

valued  policy,  §  467k  1044 

estimating  constructive  total  loss,  §  467k  1045 

stipulation  limiting  time  for  bringing  action,  §  4671   1045 

effect  of  express  stipulation  designating  governing  law, 

i    4671    1046 

liability  of  insurer  for  damages  for  vexatious  delay  in  pay- 
ment of  loss,  §  4671  1047 

validity  of  stipulation  for  submission  to  arbitration,  §  4671     1047 
necessity  of  indorsing  or  attaching  copy  of  application  to 

policy,  §  4671   1047 

transitory  character  of  action  upon  insurance  policy,  §  467m . .     1048 
waiver  of  right  to  bring  action  outside  of  state  in  which 

policy  issued,  §  467m  1048 

contractual  limitation  of  time, 

effect  of  stipulation  designating  governing  law,  §  4671     1046 

distinctive  policy  of  forum  as  affecting,  §  4671 1046 

assignment  of  policy, 

by  married  woman,  effect  upon  rights  of  children,  § 

467g 1034 

liability  of    insurer    to    indemnify  insured  against  general 

average,  §  444  961 

sufficiency  of  allegations  as  to  foreign  law  respecting  demand  of 

payment,  §  781f note,     1573 

sufficiency  of  all^ation  as  to  authority  of  insurance  commis- 
sioner under    foreign    law    to    receive  service,  i 

78lf note,     1570 

situs  of  debt  due  on  policy  for  purposes  of  administration  of  de- 
cedent's estate,  §  612a 13CJ 

INTENTION, 

as  affecting  domieil,  see  Domicil. 

as  affecting  governing  law  of  contract,  see  Contbacts. 

INTEREST  AND  USURY, 

classification  of  interest,  in  international  sense,  §  501 1185 

Savigny's  rule  as  to  governing  law,  §  503  1185 

law  of  place  of  solemnization,  §  503  1185 

law  of  place  of  performance,  §  504   1186 

place  of  payment  as  place  of  performance,  §  504 1186 

negotiable  paper,  §  505i   1186 

law  of  residence  or  domicil,  §§  506,  510i  1187,  1204 

theory  that  law  of  place  where  money  is  to  be  used  governs, 

§  508   1188 

theory  that  law  of  situs  of  consideration  governs,  §  510a  1191 
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intention  of  parties  as  ultimate  criterion,  §  510a  1190 

limitation  of  choice  to  law  of  place  having  real  connection 

with  transaction,  §  510a  1190 

effect  of  express  designation  of  governing  law,  §  510b 1194 

as  affected  by  good  faith  or  purpose  to  evade  law  of 

place  to  which  contract  really  referable,  §  510b     1194 
how  question  as  to  good  faith  determined,  §  510o.     1209 

when  governing  law  not  expressly  designated,  §  510c 1195 

presumption  from  circumstances  of  transaction,  §  510c     1195 
prima  facie  and  subordinate  character  of  principles  and 

rules  for  ascertaining  governing  law,  §  510c. . . .     1195 
presumption  in  favor  of  law  of  place  of  payment,  gen- 
erally, §  510d   1196 

rate   of  contractual   interest  when  none   specified, 

§§  503,  510e   1185,     1197 

mode  of  computing  interest,  §  510e  1197 

when  rate  specified  valid  by  law  of  place  of  payment, 
but  usurious  by  law    of    place    where    contract 

made,  §  510f   1198 

presumption  in  favor  of  law  that  will  uphold  specified 

rate,  §  510g  1200 

when  specified  rate  usurious  by  law  of  place  of 
payment,  but  valid  by  law  of  place  where  con- 
tract made,  §   510h   1201 

apparent  exception  in  case  of  accommodation 

party  to  bill  or  note,  §  510h   1203 

when  rate  lawful  by  lex  domicilii,  but  usurious  by 

lex  loci  contractus  and  lex  loci  solutionis,  §  sioi     1204 
circumstances   aiding   or   defeating  prima   facie   rules, 

generally,  §  510j    1204 

when  loan  secured  by  mortgage  upon  real  prop- 
erty, §  510k  1205 

place  where  money  to  be  used,  §  510l   1206 

place  where  consideration  is  advanced  and  received, 

§  510m 1208 

when  contract  usurious  by  both  lex  loci  contractus  and  lex  lod 

solutionis,   §   510n   1208 

contracts  of  foreign  building  and  loan  associations,  generally, 

§    510p    1210 

as  affected  by  good  or  bad  faith  by  parties  in  designating 

place  of  payment,  §  510p   1213 

effect  of  localization  of  business  in  state  where  mort- 
gaged property  situated,  §  5lOp   1214 

effect  of  compliance  with  conditions  of  doing  business 

in  state,  §  510p   1214 

effect  of  restriction  in  charter  of  corporation  as  to  rate  of  in- 
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terest,   §   siOq   1216 

applicability  of  statute  forbidding  corporation  to  plead  usury, 

§   510r   1217 

whether  preliminary  or  consummated  agreement  to  be  regarded 

in  ascertaining  governing  law,  §  510s   1218 

usury  as  affected  by  distinctive  policy  of  forum,  §§  511,  511a. .     1220 

usury  as  affecting  obligation  of  surety,  §  427s   936 

applicatory  law  as  affected  by  penal  character  of  usury  statute, 

§  511b   1221 

distinction  between  statutes  declaring  contract  void,  and 
statutes  providing    for    forfeiture    or  deduction, 

§  511b   1222 

action  by  debtor  against  creditor  to  recover  forfeiture, 

§  511b  1223 

applicatory  law  as  affected  by  remedial  character  of  usury  stat- 
ute,  §   511C    1223 

law  determining  extent  of  forfeiture,  §  51lc  1223 

when  party  seeks  in  court  of  one  state  affirmative  relief 
from  usurious  contract  governed  by  law  of  an- 
other, §  511C  1225 

when  interest  claimed  on  account  of  delay  in  performance  of 

contract,  §§  513,  513a   1226,     1227 

substantive  law  of  contract  as  opposed  to  lex  fori,  §  513a. .     1227 
as  between  law  of  place  of  performance  and  law  of  place 

where  contract  made,  §  513a  1227 

right  to  interest  on  bonds  and  coupons  after  maturity, 

§   513a    1228 

bonds  issued  by  state  government,  §  513a  1228 

liability  of  maker  or  acceptor  of  bill  or  note,  §§  453, 

513b 992,     1228 

liability  of  drawer  or  indorser  of  bill  or  note,  §§  453, 

510f,  513b  993,  1199,     1229 

on  judgment,  §  513c  1229 

on  distributive  shares  in  decedent's  estate,  §  643 1387 

necessity  of  pleading  foreign  rate  of,  §  78lf  note,     1567 

practice  when  defense  of  usury  depends  upon  foreign  law  not 

proved,   §   781e    1564 

sufficiency  of  pleading  foreign  law  as  to  usury,  §  78lf note,     1570 

IPTTERNAIj  EEVENUE.     See  also  Stamps. 

extension  of  internal  revenue  laws  to  territory  occupied  by  In- 
dians, §  9  41 

INTERSTATE    COMMERCE, 

situs  of  vehides  of,  for  purposes  of  taxation,  §  80b 168 

power  to  tax  property  T(*ieh  has  become  the  subject  of,  §  80b. .       169 
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matters  as  to  which  Congress  has  not  legislated,  left  to  local 

state  laws,  §  471a 1035 

restoration,  by  act  of  August  8,  1890,  of  authority  of  state  deci- 
sions with  respect  to  sales  of  intoxicating  li- 
quors,  §   486a   1142 

INTOXICATING    LIQUOR, 

when  executed  contract  consummated  in  state  having  prohibi- 
tory law,  and  executory  contract  in  state  having 

no  such  law,  §  486a  1146 

restoration  of  authority  of  state  decisions  by  act  of  Congress 

of  August  8,  1890,  §  486a 1142 

validity  of  executed  sale  of  intoxicating  liquor,  §  486a  1142 

where  title  passes,  §  486a  1142 

when  liquor  delivered  to  carrier  in  one  state  consigned 

to  buyer  in  another,  §  486a  1148 

as  affected  by  intention  of  parties,  §  486a  1142 

sale  of  specific  lot  of  liquor  identified  and  appro- 
priated by  executory  contract,  §  486a   1146 

as  affected  by  validity  or  invalidity  of  executory 

contract,  §  486a  1146 

statute  of  frauds,  §  486a   1146 

action  in  one  state  upon  executed  sale  in  another,  generally,  § 

486b  1147 

as  affected  by  distinctive  policy  of  forum,  §  486b 1147 

when  no  step  preliminary  to  the  completed  contract  taken 
at  forum  in  violation  of  its  law,  and  no  intention 

to  evade  law  of  forum,  §  486b  1147 

effect  of  mere  solicitation  of  order  in  state  having  prohibi- 
tory law,   §  486b   1148 

effect  of  solicitation  of  order,  and  delivery  of  goods  by  car- 
rier to  buyer,  in  state  having  prohibitory  law, 

§  486b   1149 

when  executory  contract    consummated    by    acceptance  of 
order  in  state  having  prohibitory  law,   §§   486, 

486b 1141,     1150 

failure  to  distinguish  between  executory  and  executed 

contracts,  §  486b   1151 

when  prohibitory  statute  applies  in  terms  to  "sales" 

only,   §   486b   1152 

when  prohibitory  statute  refers  to  sales  "in  whole  or 

in  part,"  §  486b  1153 

effect  of  intended  evasion  of  law  of  forum,  §§  486,  486b. .  . . 

1141,     1155 
of  intended  evasion  of  law  of  third  state,  §  486b 1160 
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action  by  buyer  against  seller  to  recover  back  amount  paid, 

§  486b 1189 

refusal  to  entertain  action  when  sale  valid  by  law  of  forum, 

but  invalid  by  place  where  made,  §  486b  1160 

action  based  on   biU    or    note   given  for  purchase  price,  § 

486b 1161 

between  buyer  and  subsequent  bona  fide  holder  of  bill 

or  note,  §  486b  1162 

INVALID, 

domieil  of,  §  69i  146 

INVENTORY, 

of  assigned  estate,  law  determining  necessity  of  filing,  §  353g-  ■       762 

ISSUE, 

law  determining  persons  entitled  to  take  under  devise  or  be- 
quest to,   §   599b    1339 

law  governing  form  of  issues  on  trial  of  question  as  to  validity 

of  will,  §   645J    1392 

ITALY, 

conditions  of j  influencing  private  international  law,  §  7 27 


J 

JEWS, 

effect  of  prohibition  of  marriage  with,  §  156   342 

JUDGMENT, 

foreign  judgment,  see  Fobeigh  Jttdgments. 

as  to  extraterritorial  effect  of  judgments,  generally,  see  Foeeign 
Judgments. 

as  to  recognition  and  extraterritorial  effect  of  foreign  decrees 
of  divorce,  see  Divobce. 

under  penal  law,  extraterritorial  enforcement  of,  §  4b  20 

situs  of,  for  purposes  of  taxation,  §  80c  174 

where  subject  to  garnishment,  §  368a  800 

effect  of  recovery  of,  against  one  joint  debtor  as  discharge  of 

another,  §  437r  931 

necessity  of  recovering,  against  firm  as  condition  precedent  to 

liability  of  individual  partner,  §  470a 1053 

law  determining  whether  interests  of  beneficiary  in  trust  fund 

subject  to,  §  599e   1344 

situs  of  judgment  debt  for  purposes  of  administration  of  dece- 
dent's estate,  §  612a  1367 

against  administrator  appointed  in  one  state  as  affecting  ad- 
ministrator appointed  in  another,  |  618  1375 
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JUIUSDICTION, 

of  consular  courts  in  imperfectly  civilized  countries,  §  15 57 

effect  of  express  stipulation  in  foreign  contract  to  defeat  local, 

§  428a note,       938 

with  respect  to  extraterritorial  real  property, 

generally,   §§   388-389a 641-  647 

injunction  to  restrain  prosecution    of    claims    for    foreign 

realty,  §  288   641 

specific  performance  of  agreement    for    sale,    §§    288,  289a 

642,       653 
ordering  reconveyances  and  releases  of  estates  fraudulently 

acquired,  §§  288,  289a 642,       654 

suit  for  partition,  §  288   643 

suit  to  settle  boundaries,  §  288  643 

sequestration  of  land,  §  288   644 

validity  of  will  relating  to,  §  288  644 

compelling  trustee  or  other  defendant  to  take  action  as  to, 

§  288   644 

fiduciary  relation  as  a  condition  of  the  jurisdiction,  § 

288 644 

local  domicil  or  contract  performable  in  jurisdiction  as 

a  condition,  §  288   645 

compelling  execution  of  deed,  §  288   645 

sale  of  foreign  real  estate  by  administrator,  trustee,  or  com- 
mittee of  lunatic,  §  289    646 

scope  and  extent  of  jurisdiction,  generally,  §  289a  647 

suits  in  rem,  §  289a  648 

suits   cognizable  in  equity,   §   289a    648 

possibility  of  granting  effective  relief  by  decree  in  per- 
sonam as  condition,  §  289a 648 

proper    case    for    equitable    interference  as  condition, 

§    289a    648 

whether  limited  to  eases  of  fraud,  trust  or  contract, 

§  289a   649 

when  requisition  of  conveyance  affords  effective  relief, 

§  389a  650 

effect  of  conveyance,  §  389a  651 

enforcement  of  requisition  by  courts  of  state  where 

land  situated,  §  289a  651 

effect  of  decree  without  conveyance,  §  389a 651 

by  whom  conveyance  must  be  executed,  §  289a  .  .  .       652 
execution  of  conveyance  by  oflScer  of  court,  §  289a       652 
suits   for   specific  performance  of  contracts,   §§   288,   289a 

642,       652 
suit  to  remove  cloud  on  title,  §  289a   652 
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suit  to  cancel  and  discharge  void  mortgage,  §  389a 658 

suit  for  strict  foreclosure  of  mortgage,  §  289a   652 

suit  to  foreclose  mortgage  when  sale  of  property  necessary, 

§  389a   652 

railroad  mortgages  covering  property  in  two  or  more 

states,  §  289a  653 

suit  to  have   deed  absolute  on  face  declared  mortgage,   § 

289a $5$ 

suit    for    relief    of    party    fraudulently  deprived  of  title, 

§§   288,   289a    642,  654 

suit  to  set  aside  conveyance  as  fraudulent  against  credit- 
ors,  §   289a    654 

suit  by   creditor   to   have   mortgagee  declared  trustee   for 

debtor,  §  289a  655 

jurisdiction  not  confined  to  cases  in  which  requisition  of 

conveyance  affords  declared  relief,  §  289a   656 

injunction  to  restrain  prosecution  of  action,  §  289a..  657 

to  restrain  other  acts,  §  389a 657 

compelling  payment  of  proceeds  of  foreign  realty  to 

syndic  or  assignee,  §  289a 657 

accounting  of  proceeds  and  profits,  §  289a  658 

variation  of  form  of  relief  dependent  on  location  of  real 

property,   §   289a   658 

action  based  on  tort,  §§  290,  390a  659,  662 

as  affected  by  abolition  of  local  venues,  390a 664 

objections  to  rule  excluding  jurisdiction,  §  290a   665 

exeeption  when  act  done  in  one  jurisdiction  injuring 

real  property  in  another,  §  290a   667 

action  for  slander  of  title,  §  390a 667 

action  for  damages  for  wrongful  execution  of  povrer  of 

sale,  §  290a  667 

action  for  conversion  of  timber,  §  290a 668 

of  growing  crops,  §  390a  668 

of  soil,  I  290a   668 

action  for  damages  to  or  conversion  of  personal  prop- 
erty situated  on  real  property,  §  290a  668 

action  based  on  contract,  §  390a  660 

action  for  damages  for  breach  of  contract  to  convey, 

§    290a    661 

action  upon  judgment  for  deficiency  on  foreclosure,  § 

390a 661 

action  for  breach  of  covenant  in  deed,  §  390a 661 

by  assignee  of  covenant,  §  390a  661 

action  to  recover  proceeds  of  sale  of,  §  290a 669 

transitory  character  of  action  on  policy  of  insurance,  §  467m. .  1048 

of  action  based  on  foreign  tort,  generally,  §  478a  1093 
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of  cause    of    action    for    death  created  by  foreign  statute, 

§  480a  1114 

to  construe  or  determine  validity  of  wills,  §  599h   1356 

effect  of  inadequacy  of  remedy  at  forum,  §§  675a,  749 1434,  1492 

extraterritoriality  of  privilege  as  to  court,  §  704   1467 

privilege  of  peer  to  be  tried  by  House  of  Lords,  §  704 1467 

special  commercial  court  for  trial  of  commercial  eases,   § 

704  1468 

as  affected  by  alienship  of  parties,  §§  705,  707   1468 

domicil  as  criterion  of,  in  Roman  law,  §  708  1469 

effect  of  change  of  defendant's  domicil,  §  709  1470 

as  to  delicts,  §  710  1470 

distinction  between  local  and  transitory  action,  §  711 1470 

enjoining  domiciled  citizen  from  suing  in  another  state,  §  71lJ  1471 
in  transitory  suit,  sustained  by  intraterritorial  service  of  proc- 
ess, §  712  1472 

as  to  causes  arising  intraterritorially  when  defendant  cannot 

be  served  intraterritorially,  §  713  1472 

BuflSoieney  of  extraterritorial  service  to  support  personal  judg- 
ment against  nonresident,  §§  713,  715... -1473,  1474 

effect  of  voluntary  appearance,  §  715   1475 

in  divorce  cases,  §  716  1475 

to  confer  title  to  personal  property  by  proceedings  in  rem,   § 

717 1475 

to  give  title  to  thing  intraterritorially  attached,  §  717   1475 

necessity  of  complying  strictly  with  statute  providing  for  ex- 
traterritorial service  or  service  by  publication,  § 

718  1476 

service  when  one  partner  is  abroad,  §  719  1476 

consuls  not  privileged  from  service,  §  720  1476 


KIDNAPPING, 

rights  of  perscm  kidnapped  in  foreign  coimtry  and  removed  with- 
out extradition  proceedings,  §  835  1653 


LAPSE, 

of  legacy  or  devise,  §  599f   1353 

LAECENY, 

where  offense  deemed  to  have  been  committed,  §  825b   1637 

as  continuing  offense,  §§   826,   836a   1640,     1641 

Vot.  II.  CJowFu  OP  Laws — 112. 
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use  of  term  in  double  sense,  §  1  note,         2 

LAW  MERCHANT, 

as  part  of  common  law,  §1   3 

judicial  notice  of  as  part  of  common  law,  §  771   1504 

LAW  OF  NATIONS, 

as  part  of  common  law,  §  ij   6 

contracts   conflicting  with,    §    495    1183 

LAW  OR  PACT, 

law  determining  whether  question  to  be  submitted  to  court  or 

jury,  §  783b   1578 

LAWYER, 

competency  of,  to  testify  as  to  foreign  law,  §  775   1521 

LEASEHOLD, 

as  interest  in  real  property,  §  287  641 

validity  of  testamentary  disposition  of,  §   567j    1286 

law  determining  character  of  leasehold  estate  as  real  or  per- 
sonal  property    for    purposes    of    succession,   § 

576d 129S 

LEAVE, 

necessity  of  obtaining  leave  to  sue,  §  750a  I493 

LEGACY  TAX.     See  Taxation. 

LEGAL  TENDER  ACTS, 

extraterritoriality  of,  §  5IS   123i 

LEGISLATURE, 

domieil  of  members  of,  §  51 113 

LEGITIMACY, 

legitimacy  generally,  §§  240,  250a  535-       561 

of   children    of   marriage   contracted   during   former   marriage, 

§  134         313 

conflict  of  German  view,  §  247   543 

legitimacy   of   children   born    during  matrimony,    §§    240,    250a 

535,       547 
when  marriage  invalid    by    law    of    place    where  question 

arises,  §  250a   547 

Intimation  by  sovereign  decree  or  statute,  §  249  545 

acceptance  of  status  fixed  by  personal  law  for  purposes  of  leao 

rei  sitcB,  §§  242,  250,  250a   539,  546,       547 

acceptance  of  status  fixed  by  personal  law  for  purposes  of  lex 

domioiUi  decedenUs,  §§  243,  250,  250a 540, 

546,       547 
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property  rights  not  dependent  upon  status,  §  250a   555 

law  governing  form  of  legitimation,  §  248  545 

governing  law  when   lex  domiciUi  decedentis  and  lew  rei  siUe 

eliminated,   §§  341,  350a   536,  556 

Intimation  of  adult,  §  350a  556 

legitimation  of  infant,  §§  341,  350a   536,  556 

necessity  of  concurrence  of  law  of  father's  domicil  at  time  of 
birth    and    subsequent   marriage,    §§    341,    350a 

536,  558 

views  of  continental  jurists,  §  246   541 

as  affecting  legacy  and  succession  duty,  §  344   541 

effect  to  impart  nationality,  §  345    541 

situs  of  acts  upon  which  legitimacy  depends,  §  350a   561 

effect  of  removal  upon  status,  §  350a   562 

law  determining  whether  illegitimates  share  with  legitimates  in 

intestate  distribution,   §   576a   1295 

status  of  an  individual  as  an  illegitimate  or  legitimate  for 

such  purpose,  §  576a   1295 

status  of  person  as  legitimate  as  affecting  his  right  to  take  un- 
der devise  or  bequest  to  a  class,   §§   576,  599b 

291,  1341 
LETTER, 

place  from  which  mailed  as  place  where  contract  made,  §  432a  888 

LETTERS  ROGATORY, 

to  be  framed  according  to  local  practice,  §  733 1477 

in  Europe  are  executed  by  courts,  §  733   1477 

practice  of  execution  that  of  examining  court,  §  734  1478 

discretion  allowed  examining  tribunal,   §   725    1479 

competency  and  admissibility  for  court  of  trial,  §  736  1479 

privilege  determinable  by  law  of  place  of  examination,  §  727  ■  ■  1479 

extradition  of  witnesses  tmder  treaties,  §  738   1479 

court  of  examination  determines  as  to  obligation  of  parties  to 

produce  papers,  §  729   1480 

and  so,  on  mode  of  oath,  §  730   1480 

statutory  provision  for  execution  of  commissions  by  courts,  § 

731 1480 

LEX  FORI.    See  also  Distinctive  Policy  of  Fobtjm. 

applicability  of  to  particular  questions  and  subjects,  see  specific 

titles, 
reduction  of  applicatory  foreign  law  to  terms  of  law  of  forum, 

§  la 10 

LEX  LOCI  CONTRACTUS, 

applicability  of,  to  particular  subjects,  see  specific  titles. 

ambiguity  of  term,  §  401   864 

not  always  used  as  antithesis  of  lex  loci  solutionis,  §  427a..  ..       894 
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applicability  of,  to  particular  subjects,  see  specific  titles. 
lex  loci  contractus  sometimes  used  in  sense  of,  §  401  864 

LIBEL, 

where  offense  deemed  to  have  been  committed,  §  sasb 1635 

when  libel  sent  by  mail,  §  835c  1638 

transitory  character  of  action  for,  §  478a note,  1094,  1096 

LIENS, 

on  personal  property,   generally,   see  Personal  Pbopbbty. 

as  to  chattel  mortgages,  see  Chattel  Moetgaqes. 
on  real  property,  see  Real  Peopeett. 

judicial  notice  of  general  lien  of  banker,  §  771 1504 

of  execution,  law  governing,  §  790b  1587 

effect  of  removal  of  property  after  lien  attaches,  §  790b..     1587 

LIMITATION  OF  ACTIONS, 

when  statutes  are  processual,  §  535  1244 

preliminary  questions  bearing  upon  ultimate  question  of 

limitation,  §  535   1845 

age  of  majoriy,  §  535   1245 

character  of  instrument  as  specialty  or  simple  contract, 

§  535 1245 

character   of   instrument  as  negotiable   or  non-negoti- 
able,  §   535    1245 

effect  of  execution  of  promissory  note  by  member  of 

firm  after  dissolution  on  balance  of  account,  § 

535 1246 

effect  of  partial  payments  on  note,  §  535   1246 

time  when  cause  of  action  accrues,  §  535   1246 

when  debt  processually  barred  by  law  to  which  it  is  subject,  § 

537  1248 

statute  of  forum  admitting  completed    bar    of    processual 

statute  of  other  state,  §  537a   1249 

admission  of  bar  of  statute  of  other  state  in  which 

contract  made  and  defendant  resided,  §  537a..     1250 
admission   of  bar  of  statute  of  defendant's  residence 

without     reference     to     place     where     cause    of 

action  arose,  §  537a   1250 

departure   of   defendant   from  other   state   before  bar 

complete,  §   537a   1251 

removal  of  debtor  from  other  state  before  action  barred, 

§   537a 1251 

admission  of  bar  of  statute  of  other  state  in  which  all 

parties  resided,  §  537a  1251 

admission  of  bar  of  statute  of  state  in  which  cause  of 

action  arose,  §  537a   1251 
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when  debtor  removed  from  forum  after  limitation 

had  commenced  to  run,  §  537a   1253 

bar  of  statute  of  third  state  in  which  cause  of  ac- 
tion did  not  arise,  §  537a  1254 

effect  of  residence  at  forum  during  period  prescribed 

by  statute  of  other  state,  §  537a  1254 

when  bar  of  foreign  statute  incomplete,  §  537a 1255 

exception  in  favor  of  causes  of  action  arising  at  forum, 

§  537a  1255 

exception  in  favor  of  plaintiff  who    is    »    resident    of 

forum,   §    537a    / 1256 

law  determining  time  within  which  action  deemed  to  have  been 

commenced,  §  537a 1255 

when  foreign  statute  extinguishes  debt,  generally,  §  538 1256 

debts  subject  to  extinguishing  statute,  §  539   1258 

revival  in  one  state  of  debt  extinguished  in  another,  §  540     1258 
title  by  prescription    or    adverse   possession,  §§  378,  381,  540a 

821,  822,     1259 

as  to  personal  property,  §  540a   1259 

as  to  real  property,  §  540a   1260 

effect  of  special  limitation  of  statutory  cause  of  action,  §  540b     1261 
limitation  prescribed  by  statute  creating  cause  of  action, 

§  540b 1261 

when  limitation  incorporated  in  another  statute,  §  540b.  .      1261 
general  limitation  covering  all  statutory  causes  of  action, 

§  540b 1261,     1263 

statutory  causes  of  action  for  death,  §  540b   12S2 

statutory  cause  of  action  for  personal  injuries,  §  540b.  .  . .      1262 
statutory  cause   of  action   against  directors   or  stockhold- 
ers of  corporations,  §   540b   1262 

when  action  barred  by  law  of  forum,  but  not  by  statute 

creating  cause  of  action,  §  540b 1264 

limitation  applicable  to  action  on  foreign  judgment,  §  541....     1266 
when  action  barred  by  law  of  forum,  but  not  by  law  of  state 

where  judgment  recovered,   §   541    1267 

effect  of  full  faith  and  credit  provision  of  Federal  Con- 
stitution,  §   541    1267 

when  judgment  barred  by  statute  of  state  where  recovered, 

but  not  by  law  of  forum,  §  541  1267 

local  statute  admitting  bar  of  statute  of  state  in  which 

judgment  recovered,  §  541   1268 

when  judgment  extinguished  by  lapse  of  time  under  foreign 

law,  §  541   1268 

power  of  state  to  prescribe  limitations  affecting  domiciled  citi- 
zens, §  54lJ  1288 
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extraterritorial    effect    of    statute    precluding  action  on  claim 

which  might  have  been  pleaded  as  set-off,  §  542     1269 
applicability  to  foreigners  of  provision  suspending  statute  when 
person  against  whom  the  cause  of  action  accrues 

beyond  the  seas,   §   543    1269 

right  of  foreign  corporation  to  avail  itself  of  statute,  §  544 .  .  .     1270 

in  Germany,  law  of  obligation  prevails,  §  545   1271 

extraterritorial  effect  of  statute  limiting  time  for  making  at- 
tack on  probate  jurisdiction,  §  645   1392 

sufficiency  of  allegations  as  to  foreign  statute,  §  781f . .  .  .note, 

1568,     1571 

effect  of  statute  of  limitations  to  extinguish  lien  of  execution 

levied  in  another  jurisdiction,  §  790b   1587 

as  bar  in  bankruptcy  proceedings,  §  797   1594 

effect  of  bar  of  prosecution  by  statute  of  asylum  as  affecting 

extradition,  §  836   1655 

stipulation  in  policy  of  insurance  limiting  time   for  biinging 

action,   §   4671    1045 

law  providing  that  no  action  shall  be  begun  on  policy  of  insur- 
ance within  ninety  days  after  notice  of  loss,  § 
4671 1046 

dissimilarities  respecting  time  within  which  action  to  be  brought 
as  affecting  jurisdiction  for  death  under  foreign 
statute,    §   480b    1124 

time  for  action  on  bond  after  sale  of  mortgaged  premises,  §  276e      635 

as  affecting  right  of  surety  to  resort  to  principal,  §  427s 937 

law  governing  as  to  surety's  obligation  when  principal  dom- 
iciled in  another  state,  §  427s  937 


LIMITED  LIABILITY.    See  also  Caebiebs. 

ubiquity  of  statutory  limitation  of  ship's  liability,  §  4724 ....     1088 

LIS  PENDENS, 

effect  upon  domestic  suit  of  pendency  of  another  suit  in  foreign 

jurisdiction,   §§  783,  784   1580,  1581 

imposition  of  terms  on  plaintiff  in  domestic  suit,  §  785.  . .  1581 

compelling  plaintiff  in  domestic  suit  to  elect,  §  785   1581 

effect  of  entry  of  foreign  judgment  without  satisfaction,  § 

785   1581 

with  respect  to  proceedings  m  rem,  §  786  1582 

effect  of  pendency  of  foreign  attachment,  §§  787,  787a  1583 
necessity  of    obtaining    permission    from  domestic  court  before 

commencing  foreign  suit,  §  785   1581 

restraining  party  from  proceeding  in  a  foreign  court,  §  785 ....  1582 
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extraterritorial  enforcement  of  statute  allowing  double  damages 

for  killing,  §  4b note,         20 

LOTTERIES, 

when  lotteries  are  government  institutions,  §  489   1163 

distinction  between  direct  and  indirect  operation  of  local  stat- 
ute relating  to,  §  489a  _ 1163,     1167 

elements  that  must  have  local  situs  to  bring  contract  within 

direct  operation,  §  489a  1165 

sale,  in  state  having  prohibitory  law,  of  ticket  in  au- 
thorized lottery  in  another  state,   §§  488,  489a 

1163,     1165 
as  between  law  of  place  where  contract  made  and  where 

performable,   §   489a    1165 

contract  collateral  to  sale,  §  489a  1166 

contract  in  one  state  based  upon  unauthorized  lottery 

in  another,  §  489a  1167 

when  sale  completed  by  mailing  ticket,  §  489a  1167 

indirect  operation  of  local  statute,  §  489a   1168 

refusal  on  ground  of  public  policy  to  entertain  action 
on  contract  not  within  direct  operation  of  local 

statute,  §  489a   1168 

effect  of  intention  to  evade  law  of  forum,  §§  487, 

489a 1163,     1168 

where  offense   of  depositing  lottery  ticket  in  mail   deemed  to 

have  been  coromitted,  §  835c  1639 

causing  ticket  to  be  delivered  through  mail,  §  825c 1639 

LOUISIANA    PURCHASE, 

naturalization  of  subjects  of,   §   13    57 

LUNACY, 

as  to  guardianship  of  lunatic,  see  GtrAEDiAw  and  Ward. 
recognition  of  foreign  decree  pronouncing  domiciled  person  in- 
sane,  §§   101,   669    221,  1423 

personal  capacity  of  lunatic,  §  133   291 

matrimonial  capacity  of  lunatic,  §  142  •  •  •  329 

domicil  of  lunatic,  §  53   114: 

of  person  who  becomes  insane  after  majority,  §  53a 115 

effect  of  appointment  of  guardian  to  prevent  lunatic  chang- 
ing domicil,  §  53a  115 

power  of  guardian  to  change,  §  53  114 

power  of  father  to  change,  §  53   115 

power  of  insane  person  to  change,  §  53a   115 

effect  of  appointment  of  guardian,  §  53a  115 

election   in  behalf   of   insane   widow  between   dower   and   pro- 
vision in  will,  i  599e  1350 
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law  governing  sale  of  lottery  ticket  completed  by  mail,  §  489a. .  1167 
employment  of,  as  affecting  place  where  criminal  offense  deemed 

to  have  been  committed,  §§  835,  825c 1628,  1638 

MARITIME  LAW, 

judicial  notice  of  rules  of,  §  771  1604 

MARITIME  LIEN®, 

claim  for  labor  on  hull  of  ship  before  launching  as,  §  322i 725 

claim  for  needful  supplies  to  vessels  at  home  port  as,  §  323j ....  725 

right  of  state  to  create,  §  323j   725 

lien  of  materialmen,  §  322    724 

liens  for  labor  and  port  dues,  §  322^  725 

postponement  of  mortgage  to  port  liens,  §  323  726 

MARRIAGE, 

dissolution  of,  see  Divoece. 

capacity  of  married  women,  see  Peesonai,  Oapacitt. 

conflict  of  laws  as  to  matrimonial  property,  see  Husband  and 

Wife. 
universality  of  principle  that  marriage  valid  where  celebrated  is 

valid  everywhere,  §§  165a,  165b,  165c.. 355,  358,  364 

not  a  contract,  but  an  institution,  §  126  302 

distinction  between  marriage  and  ordinary  contracts,  §  126  ....  302 

essential  features  of,  §  126 304 

policy  of  European  countries  as  to  restrictions  upon,  §  127 304 

policy  of  United  States  with  respect  to,  §  137  305 

necessity  that  conjugal  union  shall  be  for  life,  §§  138,  128a 306 

recognition   of   Indian   marriages   contemplating   dissolution   at 

pleasure,  §  128a    307 

exclusiveness   of  relation   as   condition  of  international   recog- 
nition of,  §§  l29-13la   308,  311 

Indian  polygamous  marriages,  §§  330,  131a   308,  310 

Mormon  marriages,  §  131  309 

international  invalidity  of  compulsory  marriages,  §  143 329 

abduction,  §  143   329 

effect  of  subsequent  consent  of  parents,  §  144  380 

mistake  of  person  as  affecting  international  validity  of  mar- 
riage, §  145    330 

fraud  as  affecting  international  validity  of,  §  146 331 

international  validity  of,  as  affected  by  impotency,  §  148 334 

international  validity  of,  as  affected  by  barrenness,  §  149 834 

consent  of  parents,  §§  150,  150a 335,  336 

as  affected  by  distinctive  policy  of  forum,  §  150a 336 

consent  required  by  canon  law,  §  151 337 
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position  of  French  courts  and  jurists  with  respect  to,  §  153  337 

English  doctrine  with  respect  to,  §  153  338 

matrimonial  capacity, 

effect  of  prior  existing  marriage,  §  132 311 

when  former  spouse  erroneously  supposed  to  be  dead, 

§  133    312 

legitimacy  of  children  of  second  marriage,  §   134  313 
effect  of  provisions  in  decree  of  divorce  forbidding  re- 
marriage, §§  135,  135a 314-  318 

as  affected  by  consanguinity  or  affinity,  generally,  §§   136, 

14la 321-326 

impediments    from   consanguinity   widely   extended   by 

canon  law,  §  136  321 

limitation  of  restrictions  from  consanguinity  in  United 

States,  §  137    322 

multiplication  by   canon  law  of  restrictions  based  on 

affinity,  §  138  323 

English   rule   prohibiting  marriage   of   man   with   de- 
ceased wife's  sister,  §  139  324 

whether  restriction  follows  British  subjects  marry- 
ing in  a  foreign  coimtry,  §§  140,  141  325 

marriages  incestuous  by  common  consent  of  Christen- 
dom, §  141a   328 

degree    of    relationship    necessary    to    offend    this 

standard,  §  14la  326 

marriage  incestuous  according  to  distinctive  policy  of 

forum,   §   141a    328 

incapacity  of  lunacy,  §  142 329 

as  affected  by  age  of  parties,  §§  147,  147a  332,  333 

prohibition  of  marriage  of  ecclesiastics,  §  154   341 

religious  vows  as  affecting,  §  155   342 

prohibition  of  marriage  with  Jews  or  infidels,  §  156 342 

prohibition   of  marriage   between   Protestants   and  Roman 

Catholics,  §  157   343 

prohibition  of  marriage  between  persons  of  unequal  rank, 

§  158    343 

prohibition  of  marriage  between  persons  of  different  races, 

§§   15«,   159a    344,  346 

different  theories  as  to,  §  160 349 

that  law   of  place  of   solemnization  governs,    §§    161, 

165a 349,  355 

objections  to  this  theory,  §  162   349 

that  law  of  domicil  governs,  §§  163,  165a 350,  356 

objections  to  this  theory,  §  164  352 

that  national  policy  determines,  §  165  354 

general  international  test  of,  §  165a  355 
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as  between  lex  loci  and  lex  domicilii,  §  165a 355 

"distinctive   national   policy"   theory  an   exception   to 

lex  loci  or  lex  domicilii,  §  I65a 355 

how  distinctive  policy  ascertained,  §  I65b  359 

distinction    between    law    and    distinctive    policy, 

§   165b    859 

application  of  distinctive  policy,  generally,  §  I65b      358 

to  incestuous  marriages,  §  I41a 826 

to  marriage  in  violation  of  provision  in  de- 
cree of  divorce,  §  135a 318 

to   marriage    as    affected   by   age   of   parties, 

§  147a   333 

to  marriage  as  affected  by  consent  of  parents, 

§  150a   336 

to    marriage    between    members    of    different 

races,  §  159a   346 

invoking   distinctive   policy   to   validate   mar- 
riage invalid  by  lex  loci,  §§  165,  165c. .  .354,      362 
distinction  between  lex  domicilii  as  general  test  and 
exception  based  on  distinctive  policy  of  forum, 

§  159a   847 

mode  of  celebration, 

law  governing,  generally,  §§  169,  169a 366,      367 

marriages  per  verba  de  prwsenti,  §  I69a 368 

general  rule  that  marriage  valid  where  celebrated  is  valid 

everywhere,  §  I69a  368 

exceptions  suggested  to  principle  that  lex  loci  celebrationis 

governs,  §  170   369 

distinctive  national  policy  as  exception  to  lex  loci  oelebrw- 

tionis,  §  170  369 

consensual  marriage  as  exception  to  principle  of  lex  loci 

celebrationis,  §  170 369 

validity  of  consensual  marriages  by  canon  law,  §  171 369 

validity  of  consensual  marriages  by  common  law  of  England, 

§  173    372 

validity  of  consensual  marriages  in  United  States,  §  172 . . .       374 
limitations  of  council  of  Trent  as  to  consensual  marriages, 

§  174   376 

whetiier  limitations  obligatory  on  foreigners  when  imprac- 
ticable, §  175   380 

local  restrictions  which  violate  conscience,  §  176   883 

marriage  in  barbarous  or  semi-civilized  state,  §  177 385 

restrictions  imposed  on  foreigners,  §  178  385 

marriages  celebrated  at  foreign  embassies,  §  179 387 

when  prescribed  forms  obligatory  on  subjects  abroad,  §  180      393 
marriage  celebrated  on  high  seas,  §  I80a   393 
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when  foreign  law  is  sought  in  fraud  of  home  law,  §  181  •  •  .  •  394 

difficulties  attending  test  of  fraud,  §  182 395 

local  prescriptions  of  England,  §  183  395 

local  prescriptions  of  France,  §  184 396 

local  prescriptions  of  Germany  and  Austria,  §185 398 

local  prescriptions  of  Italy,  §  186  400 

eflfect  of  subsequent  marriage  to  revoke  will,  §  599f  1351 

admissibility  of  foreign  marriage  registry,  §  760 1497 

competaiey  of  witnesses  to  testify  as  experts  to  foreign  mar- 
riage law,  §  775   1523 

MARRIAGE  SETTLEMENTS.     See  Husband  and  Wife. 

MARRIED  WOMEN, 

personal  capacity  of,  see  Pebsonai,  Capacity. 

MASTER  AND  SERVANT, 

law  determining  reciprocal  rights  and  duties  of,  §  478b 1099 

law  governing  liability  of  master  for  injury  to  servant,  §  478b. .     1103 

MATRIMONIAL  DOMICIL.    See  Husband  and  Wife. 

MATRIMONIAL  PROPERTY.     See  Husband  and  Wife. 

MEASURE  OF  DAMAGES.    See  Damages. 

MECHANICS'  MENS, 

law  governing,  generally,  §  331a  720 

lien  on  ships,  §  332  724 

MISTAKE, 

of  law,  as  ground  of  impeaching  foreign  judgment,  §  654 1407 

MOBILIA  SEQUUNTUR  PERSONAM, 

impossibility  of  deducing  all  incidents  affecting  personal  prop- 
erty from  maxim,  §  311a  683 

applicability  of  maxim  to  situs  of  property  for  purposes  of  taxa- 
tion, §  80a   163 

applicability  of  maxim  in  laying  succession  taxes,  §  80f 185 

MORALITY, 

contracts  in  violation  of  generally  accepted  standard  of,  §  438a      943 

MORTGAGE.     See  also  Chattbi,  Mortgages. 

situs  for  taxation  of  debt  secured  by  mortgage  on  real  property, 

§  80e   171 

where  mortgage  taxable,  §  80c 173 

power  to  tax  nonresident's  interest  in  mortgage,  §  80o 174 

implied  promise  to  pay  secured  debt,  §  376d 633 
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mode  of  enforcing  grantee's  assumption  of,  §  S76e 635 

necessity  of  alleging  facts  avoiding  grantee's  release  from  as- 
sumption covenant,  §  376e   635 

necessity  of  consent  before  action  to  recover  debt,  §  276e 635 

time  for  action  on  bond  after  sale  of  mortgaged  premises,  §  276e  635 
necessity  of  foreclosing  mortgage  before  bringing  suit  on  bond, 

§  750a   1493 

applicability  of  statutes  imposing  penalty  for  refusal  to  dis- 
charge, §  276e   636 

as  interests  in  real  property,  §  2S7   641 

jurisdiction  of  suit  to  cancel  void,  on  foreign  land,  §  289a ....  652 
jurisdiction  of  suit  for  strict  foreclosure  of,  on  foreign  land, 

§   289a   652 

jurisdiction   of   suit   to   foreclose,   on   foreign   land  when   sale 

necessary,  §  389a   652 

jurisdiction  to  declare  deed  of  foreign  realty  a  mortgage,  §  289a  653 
suit  by  creditor  to  have  mortgagee  of  land  in  other  state  de- 
clared a  trustee,  §  2S9a 655 

on  land  in  other  state,  jurisdiction  of  action  for  wrongful  execu- 
tion of  power  of  sale,  §  290a 667 

law  determining  validity  of,  as  a  lien  on  land,  §  291 670 

as  aifected  by  fraud  against  creditors,  §  292       670 

law  governing  extinguishment  or  assignment  of,  §  292 671 

law  governing  validity  of,  §  403   866 

champerty  as  affecting  personal  contract  collaterally  secured  by 

mortgage  on  real  property,  §  491a  1172 

character  of  debt  secured  by,  as  personal  property  for  purposes 

of  succession,  §  576d   1300 

right  to  proceed  against  nonresident  mortgagor  by  publication, 

§  717   1475 

enforcement  of,  as  affected  by  fact  that  mortgagor  is  a  non- 
resident alien  enemy,  §  742   1487 

MORTMAIN, 

a  matter  of  national  policy,  §  279  637 

validity  of  will  as  affected  by  mortmain  acts,  §  591b 1327 

MOVABLES, 

as  to  personal  property,  generally,  see  Pebsostai,  Pbopebtt. 

MUNICIPAL  CORPORATION, 

law  governing  capacity  of,  to  take  charitable  bequest,  §  59lb. . .     139f 

MUNICIPALITIES, 

emplt^ment  of,  as  agents  for  collection  of  taxes  under  Roman 

law,  §  79  169 
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generally,  see  Homicide. 

law  determining  whether  offense  charged  is  "murder"  within  ex- 
tradition treaty,  §  851   1682 


NATIONAIiITY.     See  also  Citizenship. 

as  test  of  personal  capacity,  §  7   28 

as  test  of  personal  law  in  United  States,  §  8 31 

of  citizen  of  the  United  States,  §  8   32 

exercise  of  option  to  surrender,  after  attaining  majority,  §  10 J . .  51 

of  child,  surrender  of,  §  lOi   51 

renunciation  of,  while  in  military  service,  §  lOi  51 

wife  takes  husband's,  §  ll  51 

of  wife  for  purposes  of  divorce,  §11 52 

when  wife's,  does  not  change  with  husband's,  §  11 52 

of  legitimate  children,  §  36   91 

as  distinguished  from  domicil,  §  40 93 

as  test  of  personal  capacity,  §  87   210 

of  child,  surrender  of,  by  guardian,  §  lOj   51 

NATURALIZATION, 

of  husband,  effect  upon  nationality  of  wife,  §  lOi 50 

of  parents,  effect  on  nationality  of  child,  §  lOj   50 

of  Chinese,  §  la 53 

as  affected  by  military  occupation,  §  13   56 

by  annexation  of  territory,  §  13   57 

recognition  of,  in  treaty  for  cession  of  Louisiana,   §   13 .  . .  57 

recognition  of,  in  treaty  for  cession  of  Florida,  §   13 57 

recognition  of,  in  treaty  for  cession  of  Alaska,  §  13 57 

recognition  of,  in  treaty  for  annexation  of  Texas,  §  13 ... .  57 

as  affecting  disabilities,  §  14  57 

as  affecting  special  civil  status,  §  14   57 

in  new  country  as  affecting  domicil,  §  64  139 

NE  EXEAT, 

extraterritorial   enforcement   of  bond   executed   as   a  condition 

of  issuance  of,  §  485   note,  1140 

NEGLIGENCE.     See  also  Tobts. 

stipulation  in  carrier's   contract  exempting  from  liability  for, 

§   471C   1072 

law  governing  defense  of  contributory  negligence,  §  478b 1099 

rebuttable  presumption  of,  §§  478b,  783a 1108,  1577 

eanduslTe  presumption  of,  §  478b   1108 

presumption  as  to,  from  existence  of  certain  facts,  §  782a 1577 
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NEGOTIABLE  PAPER.     See  Bills  and  Notes.  page. 

NEUTRALITY, 

contracts  involving  breach  of,  §  496 1183 

contract  to  export  munitions  of  war  to  belligerent,  §  496i     1183 

NEXT  OP  KIN, 

law   determining   persons    entitled   to   take   under   bequest   to, 

§   599b   1339 

NOTARY, 

law  governing  records  and  certificates  of,  generally,  §  699 1465 

extraterritorial  effect  of  local  statute  requiring  protest  of 

commercial  paper  to  be  under  seal,  §  699 1466 

records  and  certificates  of,  not  in  compliance  with  local  law, 

generally  inadmissible  in  foreign  courts,   §  699     1466 

converse  not  necessarily  true,  §  700  1466 

necessity  and  authenticily  of  seal  to  make  notary's  certificate 

admissible  in  foreign  state,  §  701  1466 

NOTES.     See  Bills  ajud  Notes. 

NOTICE, 

of  dishonor,  as  condition  of  holding  drawer  or  indorser,  §  453d      987 
time  and  mode  of,  §  453e 987 

NOVATION, 

as  mode  of  barring  obligation,  §  519   1232 

NUISANCE, 

where  offense  of  creating,  deemed  to  have  been  committed,  §  825b     1635 


o 

OFFICER, 

domicQ  of  military  or  naval,  §  50  Ill 

civil,  domicil  of,  §  51   112 

law  governing  debt  of  public  officers,  §  413   879 

seals  of  subordinate  executive  officers  as  self -proving,  §  756..  1495 

OLEOMARGARINE, 

law  governing  sale  of,  §  311b .note,      687 

OPTIONS, 

law   governing  contract   for   purchase   and   sale   of   options   in 

stocks  or  grain,  §  492a  1173 


INDEX.  1791 

"ORIGO,"  PAGE. 

included    birth,    adoption,    manumission,    and    enfranchisement, 

§  25    83 

abandonment  of  old  Roman  law  relating  to,  §  30 88 

predominance  of,  over  domicilium  under  Roman  lair,  §  73....  152 


PARENT  AND  CHILD.     See  also  Bastardy. 
legitimation  of  children,  see   Legitimacy. 
power  of  parent  to  change  domicil  of  child,  see  DOMICH.. 

power  of  father  to  change  domicil  of  insane  child,  §  53 115 

duty  of  parent  to  child,  §  168  366 

extraterritorial  effect  of  provision  of  decree  of  divorce  awarding 

custody  of  children,  §  339f  530 

parent's  power  over  child,  §  253    571 

father's  right  to  custody  of  child,  §  254  572 

father's  right  to  child's  movables,  §§  255,  256 573,  574 

PARISH, 

admissibility  of  parish  records,  ,§§  759,  760 1496,  1497 

PARTIAL  PAYMENT, 

effect  of,  to  stop  running  of  statute  of  limitations,  §  535 1246 

PARTIES, 

right  to  join  primary  and  secondary  obligors  on  bill  or  note  in 

single  action,  §  462b 1003 

dissimilarities  affecting  person  by  whom  action  maintained  as 
affecting  jurisdiction  of  action  for  death  under 

foreign  statute,  §  480b   1123 

who  may  maintain  action  for  death  under  foreign  statute,  §  480e  1132 

beneficiary  or  personal  representative,  §  480e 1132 

personal  representative  appointed  at  the  forum,  §  480e....  1134 

foreign  executor  or  administrator,  §  480e 1136 

alienage  of,  as  affecting  jurisdiction  of  court,  §§  705,  707 14S3 

in  Germany,  §  744   1488 

in  France,  §§  745,  746   1488 

right  of  alien  to  sue,  §  732 1481 

alien  enemy,  §  737  1486 

as  affected  by  place  where  cause  of  action  arose,  §  732 1481 

security  for  costs  and  damages  as  condition,  §§  732,  733-  • .  1481 
security  for  costs  and  damages  as  a  condition  of  right  of  alien 

defendant  to  plead  set-off,  §   734    1482 

as  a  condition  of  retaliation  by  distinct  suit,  §  734 1432 

right  to  sue  alien  defendant,  §§  738,  739 148S 
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alien  enemy,  §  743   1487 

arrest  of,  §  740   1486 

right  of  assignee  to  sue  in  liis  own  name,  §  735 1482 

as  affected  by  validity  of  assignment,  §  736 1484 

assignee  or  indorsee  of  bill  or  note,  §  402a 999 

whether  one  of  several  persons  liable  on  contract  may  be  sued 

alone,  §  736a   1484 

whether  partnership  may  sue  in  firm  name,  §  736a 1484 

whether  partnership  may  be  sued  in  firm  name,  §  736a 1484 

whether  company  or  association  to  be  sued  in  name  of  officer  or 

by  recognized  name,  §  736a 1485 

whether  infant  defendant  should  be  proceeded  against  by  general 

guardian  or  guardian  ad  litem,  §  736a 1485 

right  of  third  person  to  enforce  agreement  between  other  per- 
sons,  §  736b   1485 

form  of  remedy,  §  736b   1485 

right  of  foreign  sovereign  to  sue,  §  7464  1488 

suit  against  foreign  sovereign,  §  746i  1489 

PARTITION, 

representation  by  foreign  guardian  of  ward's  interest  in  suit 

for,  §  369a  599 

suit  for,  of  lands  beyond  jurisdiction,  §  288   643 

proceeds  of  sale  in,  as  real  or  personal  property  for  purposes  of 

succession,   §   576d    1299 

PARTNERSHIP, 

extraterritorial    eflfeet    of   limitation    on    liability    of    partner, 

§§  468,  468a   1049 

as  affected  by  distinctive  policy  of  forum,  §  468a 1050 

as  to  secret  special  partners,  §  469  1051 

necessity  of  proving  foreign  partners  to  be  such,  §  470 1051 

whether  parties  to  contract  in  one  state  with  reference  to  busi- 
ness in  another,  liable  as  partners  to  third  per- 
sons, §  470a  1052 

manner  of  execution  of  contract  in  order  to  bind  limited  part- 
nership, §  470a    1052 

stipulation  for  continuance  of  partnership  after  death  of  part- 
ner,  §   470a    1052 

applicability  of  local  law  prohibiting  individual  doing  business 

under  firm  name,  §  470a 1053 

judgment   against  firm   as   condition  precedent  to   liability  of 

individual  partner,  §  470a   1053 

nonresidence   of  one  partner   as   affecting   insolvent  discharge, 

§  525a    1836 
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effect  of  execution  of  note  by  member  of  firm  after  dissolution 
to  take  balance  of  account  out  of  statute  of  lim- 
itations, §  535 1246 

necessity  of  exhausting  joint  estate  before  resorting  to  estate 

of  deceased  partner,  §  618a  1377 

right  of  partnership  to  sue  in  firm  name,  §  736a 1484 

whether  partnership  may  be  sued  in  firm  name,  §  736a 14&4 

whether  company  or  association  to  be  sued  in  name  of  officer 

or  by  recognized  name,  §  736a   1485 

service  of  process  when  one  partner  abroad,  §  719  1476 

PATENTS, 

right  of  aliens  to  take  out,  §  17  68 

extraterritoriality  of  patent  rights,  §  335   728 

PAWN, 

law  governing,  §  314   701 

PAYMENT, 

acceptance  of  negotiable  instrument  as  payment  of  antecedent 

indebtedness,  §  463a 1003 

of  debt  to  foreign  guardian  as  an  acquittance,  §  269a 599 

of  debt  to  foreign  administrator  or  executor  as  an  acquittance, 

§§  626,  626a   1378,     1380 

receipt  of,  as  affected  by  omission  of  stamp,  §  758 1496 

PEERS, 

loss,  when  abroad,  of  privilege  of  being  tried  for  offenses  in  the 

House  of  Lords,  §  704  1467 

PENAL  LAWS, 

criterion  of,  in  international  sense,  |  4b  18 

character  of  statute  as  affected  by  fact  that  damages  inure  to 

individual,   §  4b    19 

statute  allowing  double  damages  as,  §  4b note,         20 

statute  imposing  treble  damages  for  unjust  discrimination  by 

carrier,  as,  §  4b  note,         20 

statute  creating  liability  for  negligent  homicide,  as,  §  4b 19 

statute  making  officers   of   corporation   individually  liable   for 

debts,  as,  §  4b  note,         19 

statute  imposing  liability  upon  telegraph  company  as,   §§  4b, 

47lf, note,  19,     1085 

bastardy  statute  as,  §  257a 575 

statute  creating  liability  for  tort,  as,  §  4b  19 

statute  creating  cause  of  action  for  death,  §  480a 1114 

usury  statutes  as,  §  51lb   1221 

extraterritorial  enforcement, 

general  rule,  §§  4,  4b  14,         18 

Vol.  II.  CoNFL.  of  Laws — 113. 
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civil  suit  for  penalties,  §  4  15 

foreign  revenue  laws,  §  4    15 

extraterritorial   enforcement  of,   at  instance   of  individual 

wronged,  §  4b   19 

penal  damages,  §§   427q,  478c   929,  1112 

when  contract  invalidated  by,  §  4b   20 

penalty  for  violation  of  conditions  imposed  on  foreign  corpo- 
rations,  §  105a   244 

.  statute  imposing  personal  liability  upon  officers  or  stock- 
holders, §  105b   246 

bond  executed  in  pursuance  of  penal  law,  §  485 1140 

ne  exeat  bond,  §§  4b,  485  20,  note,  1140 

judgment  recovered  under,  §  4b   20 

judgment  in  rem,  §  4b  20 

applicability  of,  to  extraterritorial  transactions,  §  4b 20 

sale  consummated  in  part  in  another  jurisdiction,  §  4b . .  21 

conveyance  of  land  without  title,  §  27  6e 636 

refusal  to  discharge  mortgage,  §  376e 636 

necessity  of  penal  proceedings  as  condition  precedent  to  action 

for  tort,  §  478b   1107 

presumption  as  to  penal  laws  of  other  state,  §  781e  1565 

PER  CAPITA, 

whether  distributees  take  personal  property  per  stirpes  or  per 

capita,  §  576a   1295 

PERFORMANCE, 

of  contract,  see  Contracts. 

PERJURY, 

jurisdiction  of  perjury  committed  before  consuls  abroad,  §  813     1611 

PERPETUITIES, 

validity  of  devise  or  bequest  as  affected  by  rule  against,  §  591b     1821 

PERSONAL  CAPACITY, 

of  corporation,  see  Coeporations. 

of  infant,  see  Infants. 

of  married  woman,  see  Httsband  and  Wife. 

of  members  of  Indian  tribes,  test  of,  §  9 42 

of  Chinese,  test  of,  §  12  56 

nationality  as  criterion  of,  §  87    210 

objections  to,  §  87  210 

domicil  in  some  states  convertible  with  nationality,  §  89 . .  212 

domicil  as  test  of,  §  87  211 

adoption  of,  in  European  Codes,  §  92 214 

supported  by  Savigny,  §  94 216 
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and  by  Story  unless  domiciliary  status  inconsistent  with 

domestic  policy,  §  95   216 

position  of  Westlake,  §  96   217 

position  of  Phillimore,  §  97  218 

Bar's  distinction  between  capacity  for  rights  and  for  busi- 
ness, §  98   818 

ubiquity  of  personal  status,  §  84   207 

distinction  between  real  and  personal  statutes,  §  85 208 

insufficiency  of  distinction,  §  86   209 

not  required  by  increase  of  travel,  §  88   211 

ubiquity  assigned  to  personal  law  by  old  jurists,  §  90 ... .  213 
differences  of  opinion  as  to  what  personal  capacity  consists 

in,   §   91    213 

distinction  between  matters  of  contract  and  matters  of  sale, 

§  91    213 

refused  to  artificial  incapacities,  §  99    220 

distinction   between    artificial    and    protective    restrictions, 

§   101   221 

recognized   in   classification   of   statutes,   as   privilegia 

odiosa  and  privilegia  favorabilia,  §  103 222 

distinction  conducive  to  fair  dealing,  §  103    228 

distinction    conducive    to    equalization  of  civil  rights, 

§   104    228 

analogous  distinction  recognized  in  Italian  and  French 

Codes,  §  104J   229 

ubiquity  of  judgment  affecting  personal  capacity,  §  669  ■  . .  1423 

extraterritoriality  of  artificial  limitations  of,  §§  9,  101 42,  221 

extraterritoriality  of  restrictions  on  freedom,  §  100 220 

ubiquity  of  immunities  enjoyed  by  special  classes,  §  lOO 220 

extraterritorial  effect  of  distinctions  of  creed  and  caste,  §  109 . .  255 

maintenance  of  distinctive  local  law,  §  104S 231 

as  affected  by  national  policy,  §  698  1465 

extraterritorial  recognition  of  slavery,  §  106   251 

disabilities  of  ecclesiastics,  §  107   252 

extraterritoriality  of  incapacity  resulting  from  civil  death,  §  107  252 

extraterritorial  effect  of  judicial  declaration  of  death,  §  I07i .  ■  253 

extraterritorial  effect  of  attainder  and  infamy,  §  108 253 

incapacity  as  to  negotiable  paper,  §  110 255 

of  lunatics,  §  123  291 

of  spendthrift,  §  123  291 

acts  done  in  country  of  personal  law,  §  125 295 

executory  contracts  to  convey  real  property,  §  276d  628 

to  acquire  and  dispose  of  personal  property,  generally,  §  329  • . .  732 
distinction  between  capacity  to  hold  and  capacity  to  act, 

§  330    733 

inapplicability  of  foreign  incapacity,  §  331 733 

extraterritoriality  of  restrictions  on  natural  capacity,  §  332  734 
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law  governing  action  for,  see  Tokts. 
transitory  character  of  action  for,  §  478a 1093 

PERSONAL  PROPERTY, 

attachment  or  garnishment  of,  see  Attachment  and  Gabnish- 

MENT. 

as  affected  by  voluntary  assignments  for  creditors,  see  Assign- 
ments FOB  CBEDrrOKS. 
as  affected  by  insolvency  or  bankruptcy  proceedings,  see  Bank- 
ruptcy AND  Insolvency. 
as  to  chattel  mortgages,  see  Chattel  Moetgaqes. 
as  to  ships,  see  Ships. 

testate  and  intestate's  succession  to,  see  Succession;  Wills. 
inapplicability  of  old  law  that  movables  are  governed  by  lex 

domicilii,  §  297   674 

modern  authority  tends  to  lex  rei  sitw,  §  398  675 

this  a  necessary  tendency,  §  299  675 

repudiation  by  Savigny  of  distinction  between  movables  and 

immovables,  §  300   675 

as  to  goods  in  transit,  §  301  675 

fixtures  and  heirlooms,  §  302  676 

position  that  wherever  there  is  location  lex  situs  con- 
trols, §  303   676 

reasons  for  applicability  of  lex  rei  sitce,  generally,  §  304 . .       677 

required  by  policy  of  sovereignty,  §  305 677 

purchase  involves  submission  to  local  laws,  §  306  ....       677 

situs  the  necessary  arbiter,  §  307    677 

to  invoke  lex  domicilii  involves  a  petitio  prindpii,  §  308       678 
maintenance  of  value  depends  on  ubiquity  of  rule,  §  309      679 

title  in  rem  only  acquired  in  situs,  §  310 679 

general  conclusion  that  movables  not  in  transit  gov- 
erned by  lex  rei  sitw,  %  311   680 

exception  in  case  of  succession  and  matrimonial  es- 
tate, §  311   680 

in  Roman  law  real  rights  governed  by  lex  situs,  §  312 699 

lex  situs  as  opposed  to  lex  loci  contractus  and  lex  doimaHi, 

generally,  §  311a 681 

general  statement  that  situs  of  personal  property  follows 

person  of  owner,  §  311a   681 

general  statement  that  personal  property  has  situs  at  domi- 

cil  of  owner,  §  31la   681 

practical  distinction  between  the  two  statements,  §  311a      681 

tiunsfer  by  will  or  operation  of  law,  §  311a 681 

predominance  of  lex  loci  contractus  over  lex  domicilii 

as  to  transfers  inter  vivos,  §  311a 681 

lex  situs  a.B  opposed  to  lex  lod  contractus,  generally,  §  311a. .  . .       682 
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support  furnished  by  recent  eases  to  lex  situs,  §  311a 682 

academic  character  of  question  as  to  which  is  the  general 

principle,  §  31la  683 

impossibility  of  deducing  governing  law  as  to  all  incidents 

from  either  principle,  §  311a  683 

some    incidents   referable   to   leai   loci   contractus,   and 

others  to  lex  situs,  §  311a  684 

inaccuracy  of   courts   in  stating  general  principles,   § 

311a 684 

different  aspects  of  contracts  relating  to,  generally,  §  3 lib 685 

personal  rights  and  obligations,  §  311b  685 

applicability  to,  of  principles  governing  personal  con- 
tracts, §  311b 685 

elimination  of  lex  situs  as  such,  §  31lb 686,  687,  688 

location  of  property  as  factor  in  application  of  general 

principles,  §  311b   686 

location  of  property  as  determining  place  where  con- 
tract made,  §  311b  687 

as  affected  by  statute  of  frauds,  §  693b 1463 

essential  legality  or  validity,  §  311b 686 

articles  subject  to  prohibitive  or  regulative  stat- 
utes, §  311b   686 

dependent  upon  language  of  contract,  §  31lb  687 

dependent  upon  extrinsic  laws,  §  31lb  687 

implied  warranty,  §  311b   687 

maintenance  of  action  for  purchase  price  before  ex- 
piration of  credit,  §  31lh  688 

right  or  interest  in  property,  generally,  §§  311c,  355a.  .690,  779 

as  between  original  parties  or  privies,  §  311c 690 

effect  of  express  local  statutes,  §  31le  691 

effect  of  distinctive  local  policy,  §  311c 691 

protection  of  right  or  interest  acquired,  against  third 

persons,  §  31lc   691 

lex  sitMS  as  of  time  of  contract,  the  general  prin- 
ciple, §  311c  691 

sale,  see  also  CShattel  Mortgages. 

distinction   between   executory   and   executed   contracts   of 

sale,   §  31ld   692 

place  where  contracts  deemed  made,  §  311d 693 

as  affected  by  fraud  against  creditor,  §  31le 696 

contract  relating  to, 

effect  of   subsequent   removal   of  property  to  another 

state,  §  311e    697 

questions  affecting  title  to  or  interests  in  property,  gen- 
erally,  §  355a    779 

conditional  sales,  §  355b  779 
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original    validity   and   effect    of    reservation   of    title, 

§   355b    779 

necessity   of  filing  or  recording  contract  in  state  to 

which  property  removed,  §  355b   780 

in  state  from  which  property  removed,  §  355b  ....  782 
as  to  analogous  questions  arising  under  chattel  mort- 
gages, see  Chattei.  Moetqages. 

rescission  of,  for  fraud,  §  355c  783 

acquiring  and  passing  title, 

law  governing  as  to  necessity  of  delivery,  §§  334,  335,  335a, 

734,  735 

when  property  in  transit,  §  335a  736 

hy  Roman  law  lex  situs  prevails  as  to  title,  §  334 734 

so,  in  Louisiana,  §  335   735 

rule  questioned  by  Story,  §  336  737 

sustained  by  Savigny,  §  337  737 

and  by  Guthrie,  §  338 737 

and  by  Bar  and  Waehter,  §  339  738 

and  by  Foelix  and  More,  §  340 738 

and  by  Westlake  and  Woolsey,  §  341  739 

and  by  Phillimore,  §  342 739 

early  English  and  American  dicta  indefinite  and  based  on 

misunderstanding  of  terms,  §  343  739 

analogy  from  succession  inapplicable,  §  344  740 

rule  in  England,  §  345   741 

rule  in  United  States,  §  346  743 

Maine,  New  Hampshire,  and  Vermont,  §  347  744 

Massachusetts,  §  348   745 

Connecticut,  §  349   746 

Pennsylvania,  §  350   747 

Kentucky  and  Alabama,  §  351  747 

Louisiana,   §   352    747 

general  rule  as  to  extraterritorial  assignment,  §  353 747 

distinctive  rule  as  to  goods  in  transit,  §  354  778 

law  governing  right  of  stoppage  in  transitu,  §  355  778 

assignment, 

form  of,  §§   372-375    818,  819 

assignments  on  books  of  corporation,  §  376  820 

liability  of  party  for  imperfect  assignment,  §  377  820 

of  debts  generally,  §  363b  794 

validity,  construction,  effect,  §  363b  794 

as  affected  by  law  creating  cause  of  action,  §  363b. .  . .  795 
assignability  of  cause  of  action  for  personal  in- 
juries, §  363b    795 

distinctive  policy  of  forum,  §  363b  795 
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matters  pertaining   to   remedy   as   distinguished   from 

substantive  rights,  §  363b  796 

Btq»s   necessary   to   perfect   assignment    against   third 

persons,   §  363b    79G 

assignment  of  shares  of  corporate  stock,  §  363c 796 

when  assignor  and  attacking  creditor  have  a  common  domi- 

cil,  §§  369-371   815-  817 

as    applied    to    voluntary    assignments    for    creditors, 

§    353b    751 

as  applied  to  bankrupt  assignments,  §  390a  833 

liens, 

predominance  of  lex  situs,  §  324 727 

eflFeet    of    removal    of    propra-ty    to    defeat    Ken,    §§    317b 

318,  318a   710,  715,  717 

effect  of  removal  to  establish  lien,  §§  319,  320  718,  719 

bailments,  §  313   699 

pledge  or  pawn,  §  314 701 

secret  pledges  disallowed  by  Prussian  Code,  §  315 702 

in  Roman  law  hypothecation  determined  by  lex  situs, 

§    316    703 

for  purchase  money,  §§  317,  317a   703,  704 

effect  of  removal  of  property,  §  318  715 

preservation  of  lien  as  against  third  persons,  §  317a. . .  705 

mechanic's  lien,  §§  321,  331a  720 

of  materialmen  on  ships,  §  323 724 

liens  for  labor  and  port  dues,  §  3324  725 

postponement  of  mortgage  to  port  liens,  |  323 726 

debts,  situs  of, 

theories  as  to,  §  359  791 

lex  looi  contractus,  §  360  791 

debtor's  domicil,  §  361   792 

place  of  payment,  §  363 792 

creditor's  domicil,  §  363   792 

different  situs  for  different  purposes,  §  363a  793 

for  purposes  of  taxation,  §  80c 171 

for  purposes  of  assignment,  §  363b  794 

assignment  for  creditors,  §  353f  760 

for  purposes  of  attachment  and  garnishment,  §  368a.  . .  798 

for  purposes  of  administration,  §  613a 1363 

for  purposes  of  receivership,  §  390b  842 

debt  on  insurance  policy  for  purpose  of  administration, 

§   613a    1365 

of  debt  secured  by  mortgage,  §  368  797 

sittiB  of,  tangible, 

different  situs  for  different  purposes,  5  311a 683 

for  purposes  of  taxation,  §§  80a,  80b 163,  167 
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for    purposes   of   administration   of   decedent's   estate, 

§   612a    1363 

for  purposes  of  proceeding  in  rem,  §  368b 813 

for  purposes  of  attachment,  §  368b 813 

capacity  of  persons   to  acquire  and  dispose   of,   generally,    ^ 

115a,  118C,  329   267,  281,       732 

distinctions  between  capacity  to  hold  and  capacity  to  act, 

§  330   733 

inapplicability  of  foreign  incapacities,  §  331  733 

extraterritoriality   of   restrictions   on   natural   capacity,    § 

332 734 

alienage  as  aflfecting,  §§  17,  333  67,       734 

extraterritoriality  of  patent  rights,  §  325  728 

extraterritorial  protection  of  trademarks,  §  335 729 

United  States  treaties  and  statutes  with  reference  to,   § 

327 730 

extraterritoriality  of  copyrights,  §  328 731 

confiscation  and  escheat  of,  §  383  82S 

custom-house  seizure,  §  384  823 

prescription  and  limitation, 

governing  law,  generally,  §§  378,  381  821,      822 

prescription  by  Roman  law  must  be  adverse  and  definite, 

§    379    821 

usucaption  merged  in  prescription,  §  380  823 

effect  of  removal  of  goods  after  title  vests,  §§  381,  540a 

823,     1259 

modes  by  which  possession  of  property  recovered,  §  385 824 

transitory  character  of  action  for  damages  to,  §  478a ... .  note,     1094 
law  determining  character  of  property  as  real  or  personal  for 

purposes  of  succession,  §  576d  1298 

jurisdiction  of  court  of  actual  situs  to  proceed  against,  in  rem 

§  717   1475 

jurisdiction  of  court  to  pass  title  to  personal  property  in  foreign 

state,  §  717i   1476 

PER  STIRPES, 

whether  distributees  take  personal  property  per  stirpes  or  per 

capita,  §  576a   1295 

PIRACY, 

want  of  definition  of,  §  1   1 

criminal  jurisdiction  of,  §§  18,  815 73,     1612 

PLEADING, 

necessity  of  avoiding  grantor's  attempted  release  of  grantee  from 

assumption  clause,  §  276e  635 

disregarding  allegations  of  representative  character  in  suit  by 
foreign  executor  or  administrator  upon  judg- 
ment, §  6154   1372 
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right  to  set  up  foreign  judgment  in  amended  or  supplemental 

complaint,  §  657 1412 

foreign  law, 

necessity  of  pleading,  §  78lf   1566 

when  mere  evidence  of  ultimate  fact  upon  which  right 

or  defense  depends,  §  781f 1567 

sufficiency  of  pleading, 

as  to  common  law,  §  78lf 1568 

foreign  statute,  §  78lf  1569 

PLEDGE, 

of  real  property,  law  governing,  §  292 670 

of  personal  property,  law  governing,  §  314  701 

of   corporate   stock,   where  purchaser's   interest   garnishable,    § 

368a 810 

POISON, 

where  homicide  deemed  to  have  been  committed  when  poison 
mailed  by  accused  in  one  state  and  taken  by  de- 
ceased in  another,  §  835b   1634 

POLITICAL  OFFENSES, 

criminal  jurisdiction  of, 

by  citizen  of  ofi'ended  state  while  abroad,  §§  813,  821.  .1610,  1623 

by  alien,  while  abroad,  §§  813,  820 1611,  1622 

by  alien  in  country  where  temporarily  residing,  §  819 1621 

right  of  extradition  for,  §  839  1658 

POLITICAL  RIGHTS, 

dependent  upon  dcanicil  and  asylum,  §  75  155 

POLYGAMY, 

extraterritorial     recognition     of     polygamous     marriages,     §§ 

139-131a 308-310 

PORT, 

as  to  port  liens,  §§  332i,  323   725,       726 

POSSESSION, 

modes  by  which  possession  of  property  recovered,  §  385 824 

POSTHUMOUS  CHILD, 

rights  of  posthumous  child  of  testator,  §  599f 1351 

POWERS, 

testamentary  power   of   appointment,   generally,    §§    590,    590a 

1307,     1308 
law  governing  formal  validity  of  donee's  will,  §§  590,  590a 

1307,     1308 
law  governing  sufficiency  of  donee's  will  as  exercise  of  power 

assuming  its  formal  validity,  §  590a  1312 
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law  governing   essential   validity  of   disposition   made  by 

donee's  will,  §  590a  1316 

effect  of  exercise  of  general  power  to  make  property  liable 

to  creditors  of  donee,  §  590a 1317 

of  attorney  to  convey  land,  effect  of  when  executed  abroad,  § 

276b 620 

jurisdiction  of  action  for  damages  for  wrongful  execution 

of,  §  290a   667 

right   of   foreign   executor  to   sell   real   property   under   testa- 
mentary power,  §  618a 1378 

PRACTICE, 

as  to  particular  matters  of  practice,   see  specific  tities,  e.  g., 

Evidence;  Paeties. 
law  governing,  upon  trial  of  issue  as  to  validity  of  will,  §  645i .     1398 

PREFERENCES, 

in  assignments  for  creditors,  §  353i  773 

operation  of  provision  of  insolvency  statute  avoiding  prior  con- 
veyances as,  §  390a 835 

residence  or  citizenship  as  affecting  right  to,  in  receivership'  pro- 
ceedings, §  390b   847 

priority  of  claims  upon  ancillary  assets  of  decedent's   estate, 

§  618a   1377 

PRESCRIPTION, 

law  governing  acquisition  of  title  to  movables  by.  §§  378,  381, 

540a 821,  822,     1259 

by  Roman  law  prescription  must  be  adverse  and  definite,  §  379.       821 

PRESUMPTIONS.     See  Evidence. 

PRIEST, 

competency  of,  as  witness  in  respect  to  facts  learned  in  con- 
fessional, 5  754   1496 

PRIMOGENITURE, 

law  governing  right  of,  as  to  personal  property,  §  576a 1295 

PRINCIPAL  AND  SURETY, 

law  governing  contract  and  liability  of  surety,  §  437s  934 

sufficiency  of  allegations  as  to  foreign  law  requiring  property 

of  principal  to  be  exhausted,  §  78lf note,     1571 

PRISONER, 

domicil  of,  §§  54,  54a  116,       117 

PRIVATE  INTERNATIONAL  LAW, 

application  of  principles  of,  to  particular  stibjects,  see  specific 

titles, 
definition  of.   §   1    1 
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how  ascertained,  §i   1 

as  part  of  common  law,  §§  ij,  la  G,  10 

local  statutes  not  presumed  to  change,  §  la  12 

not  binding  on  sovereignty,  §  la  12 

not  to  be  arbitrarily  or  capriciously  disregarded  by  courts,  §  la . .  8 

relation  of  sovereignty  to,  §  la 9 

rules  of,  as  canons  of  statutory  construction,  §  la 12 

rules  of,  subject  to  modification  or  abrogation  by  local  statute, 

§  la  11 

ultimate  sanction  of,  §  la  10 

when  principles  of,  prevail  over  local  statute,  §  la  12 

convention  as  basis  of,  §  2 13 

reciprocity  as  basis  of,  §  3   14 

PRIVILEGE, 

of  peer  of  England  to  be  tried  by  House  of  Lords ;  loss  of,  when 

abroad,  §  704   1468 

of  trial  of  commercial  case  in  commercial  court,  extraterritorial- 
ity of,  §  704   1468 

PROCESS, 

law  governing  mode  of  service  of,  upon  foreign  corporation,  § 

105* 251 

for  enforcement  of  negotiable  paper,  law  governing,  §  463 998 

service  upon  defendant  temporarily  in  foreign  country  and  upon 
eve  of  departiire,  as  ground  of  impeaching  for- 
eign judgment,  §  654   1409 

PROCTORS, 

necessity  of  appearing  by,  §  751 1493 

PROTEST, 

necessity  of,  as  condition  of  holding  drawer  or  indorser  of  bill 

or  note,  §  452b 986 

time  and  manner  of,  §  453c 986 

PUBLICATION, 

sufficiency  of  service  of  process  by,  in  divorce  suit,  §§  237,  237a 

492,      497 
PUBLIC  ENEMIES, 

contracts  with,  §  497 1184 

PUBLIC  INTERNATIONAL  LAW, 

as  part  of  common  law,  §1  4 

PUBLIC  POLICY.     See  Distinctive  Polict  of  Fobum. 
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RAILROAD,  PAGE, 

as  to  common  carriers,  generally,  see  Cabbiees. 
statute  allowing  double  damages  against,  for  killing  cattle,  as 

penal  law,  §  4b  note,        20 

suit  to  foreclose  mortgage  on  railroad  located  in  two  or  more 

states,  §   289a   653 

REAL  PROPERTY, 

intestate  succession  to,  see  Descent  ahb  Disteibution. 

testate  succession  to,  see  Wills. 

jurisdiction  with  respect  to  extraterritorial,  see  Jubisdictiow. 

"what  immovables  include,"  §  286   640 

distinguishable  in  this  respect  from  real  estate,  §  287 640 

interests  in  land  less  than  freehold  as,  §  287  641 

mortgages  as  interests  in  real  property,  §  287 G41 

leases  as,  §  287   641 

general  principle  that  lex  rei  sitw  governs,  §  S74 607 

reasons  for  rule, 

tenure  of  land  determined  by  national  policy,  §  278  ■  ■  636 
and  so  as  to  questions  of  mortmain  and  monopoly,  § 

280  637 

and  so  as  to  questions  of  alien  settlements,  §  280 637 

encumbrances  adjudicated  by  lex  rei  sitcB,  §  281 638 

situs  necessarily  the  arbiter,  §  282  638 

no  other  arbiter  practicable,  §  283   638 

merchantable  value  dependent  upon  assertion  of  rule, 

§    284    639 

necessity  of  making  title  through  proceeding  in  rem, 

§    285    640 

when  all  parties  to  collateral  contract  bound  by  another 

law,   §  276    610 

claims  not  affecting  title,  §  276j   611 

limits  of  general  principle  of  lex  rei  sitce,  §  276a 611 

incidents  dependent  wholly  upon  operation  of  law  with- 
out contract,  §  276a   612 

when  collateral  effect  of  contract  involved,  §  276a 612 

acquisition  or  loss  of  title  by  operation  of  law,  §  276a.  613 

tenure  and  nature  of  estate,  §  276a 613 

manner  and  extent  of  enjoyment,  §  276a 613 

resulting  trust,  §  276a 614 

as  applied  to  direct  and  legitimate  effect  of  contract, 

generally,  §  276a  614 

personal  rights  and  obligations  not  affecting  title 

or  interest  in  property,  §  276a 614 
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distinction  between  laws  relating  distinctively  and 
those  relating  indirectly  only  to  real  property, 

§    276a    615 

eontracta  relating  to, 

questions  affecting  consideration,  §  276c 621 

as  aflfected  by  usury,  §  276c  621 

as  affected  by  gambling  transactions,  §  276c 622 

questions  primarily  relating  to  personal  contract,  and  only 
indirectly  affecting  title  or  interest  in  property, 

§  376C , 622 

as  affected  by  fraud  against  creditors,  §  276c 624 

as  affected  by  statute  of  frauds,  §  693b 1463 

questions  affecting  merely  personal  rights  and  obligations, 

§   276d    625 

executory  contract  to  convey  real  property,  §  276d 625 

measure  of  damages  for  breach  of,  §  376d 627 

formal  validity  of,  §  276d  628 

capacity  of  parties,  §  276d 628 

essential  validity,  §  276d 629 

character  of  deed  to  which  purchaser  entitled,  §  376d . .  630 

sufficiency  of  title,  §  276d  630 

whether  title  has  failed,  §  276d 630 

effect  of  failure  of  title,  §  276d 630 

location  of  property  as  factor  in  application  of  general 
principles  when  lex  rei  sites  as  such  eliminated, 

§   276d    629 

vendor's  right  to  recede  from,  §  499  1185 

executed  contract, 

mode  or  manner  of  solemnization,  §  376b  616 

attestation;   seal;  acknowledgment;  delivery;  reg- 
istration, §  276b   616 

local  statute  referring  question  to  lex  lod,  §  276b.  617 
form,    construction,    essential    validity,    and    effect,    § 

276b 617 

form  of  words  essential  to  pass  particular  estate, 

§  353h  771 

general  capacity  to  convey,  §  276b 620 

capacity  to  convey  for  a  particular  purpose,  §  276b..  620 

power  of  attorney  to  convey,  §  376b 620 

effect  of  power  of  attorney  executed  elsewhere,  §  376b.  630 
person  deriving  authority  from  court  of  another  state, 

§  276b  621 

committee  in  lunacy,  §  276b 621 

covenants,  §  276d 630 

when  relied  upon  to  pass  after-acquired  title,  §  276d. .  630 

existence  of  implied  covenant,  §  27  6d 630 
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covenants  running  with  land,  §  376d 631 

covenants  not  running  with  land,  §  27  6d  631 

fulfilment  or  breach  of  covenant  of  warranty,  §  276d. . .  631 

whether  covenant  of  warranty  runs  with  land,  §  376d. .  632 

measure  of  damages  for  breach  of,  §  27  6d 633 

whether  mortgage  construed  to  imply  promise  to  pay 

debt,   §   276d    633 

difSculty  of  determining  whether  decision  referable  to  lex 
rei  sitcB  as  such,  or  to  principles  relating  to  con- 
tracts generally,  §  276d 634 

practical  importance  of  the  distinction,  §  276d 634 

matters  relating  to  remedy  as  distinguished  from  substan- 
tive contract,  §  276e  634 

form  of  question  not  necessarily  decisive,  §  276e 635 

form  of  action  for  breach  of  covenant,  §  27  6e 634 

mode  of  enforcing  liability  of  grantee  assuming  mortgage, 

§  2766   634 

necessity  of  alleging  facts  avoiding  grantor's  attempted 

releasing  of  grantee,  §  276e  635 

necessity  of  obtaining  consent  before  action  to  recover  mort- 
gage debt,  §  2766 635 

limitation  of  time  for  suit  on  bond  after  sale  of  mortgaged 

premises,  §  276e  635 

presumptions   to   be   indulged   in   support   of   tax  deed,   § 

276e 635 

liens  on,  §  291   669 

generally  determinable  by  lex  situs,  §§   275f,  291    ..-609,  669 

Scotch  heritable  bond  charged  on  land,  §  291 669 

imposition  of  lien  on  foreign  land,  §  291 670 

validity  of  mortgage  as  a  lien  on  land,  §§  291,  292. .  .  .note,  670 

personal  contract  secured  by  mortgage,  §  292 670 

as  fraud  against  creditors,  §  292  670 

as  affected  by  usury,  §  292  671 

extinguishment  or  assignment  of  mortgage,  §  292  • .  671 

covering  indivisible  estate  in  two  or  more  states,  §  292j . .  -  671 

vendor's  lien,  §  276d  625 

effect  of  foreign  bankrupt  assignment  to  pass  title  to,  §  275 ....  608 
whether  bankrupt  compelled  to  assign  property  to  assignee,  § 

275 608 

law  governing  general  assignment  covering,  §  275 608 

law  governing  volimtary  conveyance  by  insolvent,  §  275 608 

power  of  foreign  guardian  or  committee  of  lunatic  to  convey,  § 

275 608 

law  governing  title  by  prescription,  §  275'    609 

law  governing  proceeds  of,  §  275f    609 

law  governing  succession  to,  §  375^    609 
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law  governing  right  of  alien  to  hold,  §  3754    609 

necessity  of  compliance  with  local  laws  as  to  registry,  §  275f  609 

penalty  for  refusal  to  discharge  mortgage,  §  276e 636 

applicability  of  statute  punishing  conveyance  of  land  without 

title,  §  276e 636 

sale  of  foreign,  by  administrator,  trustee,  or  committee  of  lu- 
natic, §  289  646 

limitations  on  alienation  of,  §  293  672 

as  affected  by  operation  of  law,  generally,  §  294 672 

capacity  to  acquire,  generally,  §  296 673 

right  of  aliens  to  hold,  §  296 673 

escheat,  §  17  65 

title  to  by  prescription  and  limitation,  §  378  821 

confiscation  and  escheat  of,  §  383 823 

modes  by  which  possession  recovered,  §  385   824 

champerty  as  affecting  personal  contract  secured  by  mortgage  on 

real  property,  §  491a   1172 

law  determining  character  of  property  as  real  or  personal  for 

purposes  of  succession,  §  576d 1298 

RECEIVERS, 

extraterritorial  rights  and  powers  of,  generally,  §§  390i,  390b 

835,  836 

extension  of  comity  to  foreign  receivers,  §  390b  836 

personal   property   removed   from   jurisdiction   of   appoint- 
ment, §  390b  837 

right  of  access  to  local  courts  for  protection  of  property 

rights,   §   390b    837 

when  rights  of  domestic  creditors  involved,  §  390b. . . .  838 
when  rights  of  creditor  of  third  state  involved,  §  390b.  840 
when  rights  of  creditors  of  state  of  receiver's  appoint- 
ment involved,  §  390b 841 

situs  of  debts  for  purposes  of  receivership,  §  390b 842 

comity  merely  recognizes,  but  does  not  create,  rights  of  for- 
eign receiver  in  local  property,  §  390b 842 

title  of  receiver  to  foreign  real  property,  §  390b 843 

right  of  foreign  receiver  to  sue,  §  390b 844 

appointment  of  ancillary  receiver  to  supplement  authority 

of  foreign  receiver,  §  390b   845 

respective  rights  of  foreign  and  ancillary  receiver,  §  390b. .  846 

ancillary  administration,  §  390b   847 

residence  or  citizenship  as  affecting  right  to  preference, 

§    390b    847 

conveyance  of  property  of  corporation  to,  as  voluntary  assign- 
ment, §  353a   751 

RECEIVING  STOLEN  GOODS, 

where  offense  deemed  to  have  been  committed,  §  825b 1638 
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as  basis  of  private  international  law,  5  3   14 

as  test  of  rights  of  aliens  in  Holland,  §  17 68 

recognition  of,  in  assessing  succession  tax,  §  80f 87 

adoption  of,  as  basis  of  jurisdiction  of  action  for  death  under 

foreign  statute,   §  480c   1126 

as  affecting  recognition  of  foreign  judgment,  §§  654a,  673  ■ .  1408,  1426 

of  contracts  relating  to  real  property,  necessity  of ,  §  276b 617 

of  chattel  mortgages,  law  governing,  §  317b 709 

of   assignments    for    creditors,   law    governing,    §§    353g,    353h 

764,  769 

RECORDS, 

admissibility  of  parish  records,  §§  759,  760 1496,  1497 

authentication  and  proof  of  foreign  judicial  records,  §  761. .  . .  1498 

RE-EXCHANGE, 

right  to,  on  bills  and  notes,  §  460  997 

REFUGEE, 

domicil  of,  §§  54,  54a  116,       117 

REGISTRATION, 

of  contracts  rdating  to  real  property',  law  determining  neces- 
sity of,  §  276b 617 

of  chattel  mortgages,  law  governing,  §  317b  709 

place  of,  as  fixing  place  of  contract,  §  419 885 

REGISTRY, 

admissibility  of  foreign  baptismal,  marriage,  or  burial  registry, 

§    760    1497 

mode  of  authenticating  exemplification  from  registry  of  sister 

state,  §  763   1499 

RELEASE, 

right  of  wife  to  release  cause  of  action,  §  192a 412 

of  one  joint  debtor,  efi'ect  to  discharge  other  debtor,  §  427r 931 

of  surety,  §  427s 936 

RELIGIOUS  SOCIETY, 

capacity  to  take  charitable  bequest,  §  59lb note,     1327 

statute  limiting  proporticm  of  estate  that  may  be  bequeathed  to, 

§    591b    1328 

bequest  to,  as  affected  by  time  elapsing  before  testator's  death, 

§§   577,   591b    1301,     1328 

REMAINDER, 

succession  upon  termination  of  vested  or  contingent,  before  ex- 
piration of  life  estate,  §  576c 1298 
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REMEDY,  PAGE, 

as  to  whether  laws  on  a  particular  subject  are  substantive  or 
remedial,  see  the  specific  title  to  which  that  sub- 
ject belongs,  e.  g.,  Statute  of  Frauds. 

right  to  borrow,  from  another  jurisdiction,  §  I05b 247 

foreign  remedies  not  adopted,  §  749  1491 

eKclusiveness   of   special,   created  by  statute  prescribing  right, 

§  105b   247 

extraterritorial  enforcement  of  right  when  general  and  special 

remedy  prescribed,  §  105b  250 

extraterritorial  enforcement  of  right  when  special  remedy  pre- 
scribed, §  105b   250 

governing  Jaw  of  matters  pertaining  to,  generally,  §  675a 1432 

distinction  between  matters  of  remedy  and  matters  of  sub- 
stance, generally,  §  675a  1435 

difficulty  of  determining  whether  question  relates  to  sub- 
stance or  remedy,  §  675a   1433 

form  of  question  not  always  decisive,   §§   276e,  448b, 

675a 635,  972,     1433 

illustrations,  §  675a  1433 

when  remedy  incorporated  as  part  of  contract  or  cause  of 

action,  §  675a  1433 

illustrated  by  limitation  of  time  for  bringing  action, 

§  675a   1434 

effect  of  inadequacy  of  remedy  at  forum,  §  675a  1434 

to  defeat  jurisdiction,  generally,  §  749    1492 

with  respect  to  foreign  statutory  lien,  §  318a 717 

with  respect  to  action  for  death  under  foreign  statute, 

§  480e   1125 

to   prevent   enforcement   of   foreign   statutory   lien,    § 

318a 717 

with  respect  to  action  to  enforce  statutory  liability  of 

stockholders  of  foreign  corporation,  §  105b 247 

substantive  law  as  affecting  particular  remedy  afforded  by 

lex  fori,  §  675a 1434 

married  woman's  contract,  §  675a  1434 

negotiability  of  instruments,  §  675a  I435 

seal,  §  675a   1435 

distinction  between  matters  of  remedy  and  matters  of  sub- 
stance, generally,  §  675a  I435 

possibility  that  law  may  affect  both  substance  and  remedy, 

§  675a  1436 

mode  by  which  possession  of  property  recovered,  §  385  824 

validity  of  stipulation  for  attorneys'  fees,  §  427q 929 

imprisonment  for  debt,  §  748  1491 

Vol.  II.  CoNFL.  or  Laws — 114. 
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REPRESENTATION,  page. 
right  and  extent  of,  in  intestate  distribution  of  personal  prop- 
erty, §  576a 1295 

RESIDENCE, 

of  creditors  as  affecting  discharge  in  insolvency  or 
bankruptcy  proceedings,  see  Bankeuptcy  and 
Insolvency. 

as  a  requisite  of  domicil,  §  21  77 

as  distinguished  from  domicil,  §  3lb  79 

requisites  of,  generally,  §  21b  gO 

compulsory  residence  at  a  certain  place  as  affecting  domicil,  § 

54a 117 

mode  of  living  as  affecting  domicil,  §  56 .       124 

sufficiency  of  personal  presence  in  new  locality  without  other 

indicia  of  residence  to  change  domicil,  §  56 12S 

length  of,  as  affecting  domicil,  §  66   140 

conflict  of  residences  as  affecting  domicil,  §  67  141 

whether  domicil  at  permanent  or  occasional  residence,  §  69 144 

criterion  of  domicil  as  between  two  places  of  residence,  §  69 ... .       145 
at  forum  as  affecting  plea  of  bar  of  statute  of  limitations  of 

other  state,  §  537a  1254 

RESTRAINT  OP  TRADE, 

law  governing  contracts  with  respect  to,  §§  429a,  492i- note,  946,     1181 
REVENUE  LAWS.    See  also  Stamps. 

extraterritorial    enforcement    of    contracts    in    violation    of,    § 

428a note,      940 

REVENUE  OFFENSES, 

foreign  contract  in  which  smuggling  an  ingredient,  §  482 113S 

necessity  of  complicity  in  transaction,  §  483 1139 

contracts  in  evasion  of  foreign  revenue  laws,  §  484 1139 

REVOCATION, 

of  will,  §  599f 1350 

ROMAN  LAW, 

as  to  particular  subject,  see  specific  titles. 

judicial  notice  of,  §  771  1504 


s 

SALE, 

of  personal  property,  generally,  see  Peesonal  Pbopektt. 

of  intoxicating  liquor,  see  Intoxicating  Liquoe. 
distinction  between  sale  and  contract  as  affecting  personal  ca- 
pacity, §  91  213 
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of  assets  of  assigned  estate,  conditions  and  mode  of,  §  353h 772 

knowledge  of  intended  smuggling  as  affecting  right  to  recover 

purchase  price,  §  483   1139 

parol  contract  of  sale  as  affected  by  statute  of  frauds,  §  693  ■  •  ■  •     1457 

SCHEDULE, 

of  assigned  estate,  necessity  of  filing,  §  353g  762 

SCHOOLS, 

statute  providing  for  forfeiture  of  interest  to  school  fund  as  a 

penal  law,  §  511b 1221 

SCOTCH  MARRIAGES, 

international  validify  of,  §  153  33& 

SCROLL, 

effect  of,  as  seal,  §  747  149ff 

SEAL, 

as  affecting  contract  relating  to  real  property,  §  276b   617 

character  of  instrument  as  specialty  or  simple  contract  for  pur- 
pose of  statute  of  limitations,  §  535  124S 

situs  of  debts  due  by  specialty  for  purposes  of  administration  of 

decedent's  estate,  §  613a   1367 

effect   of,   as   precluding   inquiry   into   consideration,    §§    675a, 

789 1435,     1585 

as  affecting  form  of  action,  §§  675a,  747  1435,     1490 

extraterritorial  effect  of  local  statute  requiring  certificate  of 
protest  of  commercial  paper  to  be  imder  seal,  § 
699 1466 

necessity  and  authenticity  of  notarial  seal  to  render  certificate 

admissible  in  foreign  state,  §  701   1466 

seal  of  foreign  sovereign  as  self-proving,  §  756  1495 

seals  of  subordinate  executive  officers,  §  756 1495 

of  foreign  court,  necessity  of  proving  genuineness  of,  §  761 1499 

SERVANT, 

domicil  of,  §  47   107 

SET-OFF, 

law  governing  right  of,  generally,  §  788  1584 

extraterritorial  effect  of  statute  precluding  action  on  claim 
which    might    have   been   pleaded   as    set-off,    § 

543 1289 

security  for  costs  and  damages  as  a  condition  of  right  of  alien 

defendant  to  plead  set-off,  §  734  1482 

SHEEP, 

taxability  of,  in  state  through  which  driven,  §  80b note,      I6S 
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applicability  of  rule  m,  §  599fc 1342 

SHIPS.     See  also  Maeitime  Liens. 

ownership  of  registered,  by  aliens,  §  17  67 

situs  of,  for  purposes  of  taxation,  §  80b  169 

liens  of  materialmen  on,  §  322  • 724 

liens  on,  for  labor  and  port  due,  §  323j 725 

jurisdiction   of   admiralty  to  enforce   contract   for  building,    § 

322i 726 

ship  at  sea  as  part  of  territory  of  flag,  §  356  784 

for  purposes  of  tort,  §  480d   1128 

in  United  States  ship  at  sea  presumptively  belongs  to  state  in 

which  registered,   §   357    785 

assignment  by  insolvent  of  ship  at  sea,  §  357  785 

subjection  of  ship  in  port  to  port  law,  §  358  786 

priority  as  between  mortgage  and  attachments  and  liens  at 

port,  §§  333,  358   726,  787 

exemption  of  foreign  public  vessels,  §  358i  789 

master's  power  to  bind  owner  in  foreign  port,  §  440 959 

dependent  on  law  of  ilag,  §  441   959 

when  several  local  laws  under  same  flag,  §  441 960 

master's  right  to  hypothecate  vessel,  §  443 961 

general  average,  §  443   961 

liability  of  insurer  to  indemnify  insured  against,  §  444 ....  961 

rule  of  adjustment,  §  445  962 

when  foreign  adjustment  determines,  §  446   963 

law  of  ship's  flag  as  afifecting  contracts  for  transportation,  § 

471b 1067 

ubiquity  of  statutory  limitation  of  ship's  liability,  §  472 J 1088 

jurisdiction  of  offenses  committed  on  board,  §  816 1614 

when  ship  in  foreign  port  or  river,  §  817 1615 

when  ship  within  bay  or  arm  of  sea,  §  818 1621 

SHOOTING, 

where  offense  of  shooting  at  another  deemed  committed,  §  835b.  1635 

SITUS, 

of  personal  property,  generally,  see  Pebsonai  Pkopeety. 

for  purpose  of  taxation,  see  Taxation. 
as  to  when  lex  situs  governs,  see  specific  titles. 

SLANDER, 

transitory  character  of  action  for,  §  478a note,  1094 

SLANDEK  OF  TITLE, 

to  real  property  in  another  state,  jurisdiction  of  suit  for,   § 

290a 667 
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SLAVES,  PAGE. 

extraterritorial  recognition  of  slavery,  §  106  251 

citizenship  of  manumitted  slave  under  early  Roman  law,  §  25 .  ■  S3 

enforcement  of  foreign  contract  based  on  slave  trade,  §  494. . . .  1182 

denial  of  testamentary  capacity  to,  by  Roman  law,  §  569 1286 

SMUGGLING, 

foreign  contract  in  which  smuggling  an  ingredient,  §  483 1138 

effect  of  mere  knowledge  of  intended  smuggling  as  distinguished 

from  complicity  therein,  §  483  1139 

contracts  to  evade  foreign  revenue  laws,  §  484 1139 

SOIL, 

jurisdiction  of  action  for  conversion  of,  from  land  in  other  state, 

§   290a    668 

SOLDIER, 

domicil  of,  §  50  Ill 

under  Roman  Law,  §  28 85 

SOUTH  AMERICA, 

right  of  United  States  to  protect  its  citizens  in  South  American 

states,  §  15   61 

SOVEREIGN, 

exemption  of  foreign,  from  suit,  §  124i  294 

seal  of  foreign,  to  document,  §  756  1495 

comity  of,  as  distinguished  from  comity  of  court,  §  la 8 

relation  of,  to  principles  of  private  international  law,  §  la 9 

SPECIFIC  PERFORMANCE, 

of  contracts,  generally,  §  498  1184 

jurisdiction  to  decree  with  respect  to  foreign  lands,  §§  288, 

289a 642,       652 

SPENDTHRIFT, 

personal  capacity  of,  §  122 291 

extraterritorial  effect  of  decrees  as  to,  §  270 599 

STAMPS, 

effect  of  omission  of  stamp  required  by  lea;  loci,  §  685 1439 

when  stamp  act  merely  excludes  unstamped  documents  from 

evidence,  §  685   1440 

when  document  casually  solemnized  in  territory  where  stamp 

required,  §  686 1440 

when  object  of  statute  is  merely  to  raise  revenue,  §  687 1441 

when  stamp  not  necessary  to  validity,  §  688   1441 

when  stamp  act  merely  excludes  unstamped  instrument  from 

evidence,  §  757   1496 

omissioii  of,  as  affecting  receipt  of  payment,  §  758  1496 
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STATEIS,  PAOE. 

of  Union,  separate  jurisprudences  of,  §  8   31 

of  Union,  foreign  to  each  other  as  respects  administration  of  de- 
cedent's estate,  §  636   1385 

STATUS, 

of  persons,  see  Pebsonal  Capacity. 

STATUTE  OF  FRAUDS, 

as   affecting   delivery   to   carrier   as   delivery   to   purchaser,    § 

31ld 695 

as    affecting  delivery  of  goods  to  carrier  as  delivery  to  pur- 
chaser, §  486a   1146 

as  between  law  of  forum  and  substantive  law, 

distinction  between  statute  declaring  contract  void,  and  one 
declaring  that  no  action  shall  be  brought  on  con- 
tract, i  690a   1443 

extent  to  which  distinction  has  been  followed,  §  690b.  .     1446 

consequences  of  adoption  of  distinction,  §  690b 1444 

applicability  to  foreign  contract  of  statutory  pro- 
vision that  no   action  shall  be  maintained,   §§ 

690,   690b    1442,     1444 

applicability  to  foreign  contract  of  statute  declar- 
ing contract  void,  §  690b 1444 

when  substantive  law  declares  contract  invalid,  § 

690b 1444 

when  substantive  law  declares  no  action  shall  be 

brought  on  contract,  §  690b  1445 

when  substantive  law  declares  no  action  shall  be 
brought,  and  statute  of  forum  declares  contract 

invalid,  §  690b   1445 

consequences  of  repudiation  of  distinction,  §  690d 1448 

view  that  statvite  regardless  of  phraseology  reme- 
dial,  §   690d    1449 

view  that  statute  regardless  of  phraseology  sub- 
stantive rather  than  remedial,  §  690d   1450 

distinctions  based  on  other  variations  of  phraseology, 

§   690d 1449 

distinctive  policy  of  forum,  §  690e  1452 

illustrated  by  statute  requiring  agreement  to  make  a 

will  to  be  in  writing,  §  690e 1452 

Story's  rule  that  parol  contract  void  where  made  will  be 

held  void  in  other  jurisdiction,  §  691  1456 

as  to  contract  solemnized  by  transient  visitors,  §  693- .     1457 
effect  upon  rule  of  acceptance  of  distinction  based  upon 

particular  phraseology  of  statute,   §   692a    ....     1457 
as  to  parol  contract  of  sale  of  goods  to  be  delivered  in 

state  where  contract  must  be  in  writing,  §  693 . .     1457 
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concluskm  as  between  law  of  forum  and  substantive  law, 

§   690f    1454 

as  between  law  of  place  where  contract  made  and  where  per- 

formable,  §  693a  1458 

as  affected  by  intention  of  parties,  §  693a 1460 

as  between  leae  loci  contractus  and  lex  rei  sitce,  §  693b 1461 

contracts  relating  to  real  property,  §  693b  1461 

contracts  relating  to  personal  property,  §  693b 1463 

when  statute  merely  goes  to  evidence,  §  694 1463 

STATUTES, 

extraterritorial  enforcement  of,  see  Penal  Laws  and  the  various 

specific   titles    covering   the   general   subject   to 

which  the  statute  relates. 
applicability  of,  to  cases  involving  foreign  or  interstate  elements, 

see  the  specific  title  covering  the  general  subject 

to  which  the  statute  relates. 

as  part  of  contract,  §  1  note,  1 

construction  of,  influenced  by  principles  of  private  international 

law,  §  la   12 

not  presumed  to  change  principles  of  private  international  law, 

§  la   12 

distinction  between  real  and  personal,  §  85 203 

as  to  statutory  liens,  §  318a 717 

effect  of,  to  prevent  enforcement  of  foreign  contracts,  §  428a . .       941 
necessity  and  sufficiency  of  pleading,  §  78lf 1569 

STAY, 

stay  laws  governed  by  lex  fori,  §  500 1185 

of  execution,  effect  upon  extraterritorial  recognition  of  judg- 
ment,  §   646    139S 

STOCK, 

situs  of  corporate  stock  for  purposes  of  taxiation,  see  Taxation. 
for  purpose  of  attachment  or  garnishment,  see  Attachment  and 
Gabnishment. 

STUDENT, 

domicil  of,  §  48   108 

SUCCESSION, 

as  to  interstate  succession,  see  Descent  and  Disteibution. 
as  to  succession  by  will,  see  Wills. 
taxes  on,  see  Taxation. 

but  one  domicil  for  purposes  of,  §  73  152 

universal  succession  basis  of  the  Roman  law,  §  548 1276 

predominance    of    lex    domicilii    under    Roman    law,    §§    548, 

549 1277 
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extreme  consequences  drawn  by  classical  jurists  from  theory  of 

universal  succession,  §  550  ■  -  ■  •  1277 

inheritance  must  descend  either  as  a  whole  or  not  at  all, 

§  550   1277 

liability  of  heir  for  entire  indebtedness  of  estate,  §  550 1277 

necessity  of  acceptance  or  rejection  of  inheritance  by  heir, 

§  550 1277 

legatee  took  through  agency  of  heir,  §  550 1277 

repudiation  of  such  consequences  by  later  Roman  jurists, 

§    551    1277 

solidarity  of  family  recognized  in  England  and  United  States, 

§   553    1278 

universal  succession  qualified  by  exceptions,  §  553 1279 

theories  of  the  modem  law, 

that  succession  both  as  to  movables  and  immovables  gov- 
erned by  lea:  rei  sitm,  §  554 1279 

that  succession  is  generally  governed  by   lex  domicile,   § 

555 1280 

Savigny's  argument  from  presumed  intent,  §  556   ....  1280 

inapplicability  of  argument  to  land,  §  557 1280 

so  as  to  argument  from  necessities  of  commerce,  § 

558 1281 

that  nationality  in  all  cases  determines,  §  559  1281 

that  immovables  are  governed  by  lex  rei  sitw,  §  560 1281 

that  movables  are  governed  by  lex  domicilii,  §  561 1283 

distinction   between    succession    to   movables    and    im- 
movables not  merely  feudal,  §  563 1284 

nor  unfavorable  to  prompt  liquidation,  §  563   1284 

protects  family  interests,  §  564  1285 

exception  of  cases  of  territorial  policy  from  law  of  dom- 

icil,   §   565    1285 

exception  defended  by  Savigny,  §  566 1285 

principle  recognized  in  exemption  laws,  §  567  1285 

as  to  leaseholds,  §§  567j,  576d 1286,  1299 

law  determining  character  of  property  as  real  or  personal  for 

purposes  of  succession,  §  576d  1298 

mortgage  on  real  property,  §  576d 1299 

leasehold  estate,  §  576d  1299 

retention  of  character  which  property  bore  at  time  of  tes- 

tetor's  death,  §  576d 1299 

proceeds  of  partition  sale  of  real  property,  §  576d 1299 

award  in  proceedings  of  condemnation  of  real  property, 

§    576d    1300 

indebtedness   secured   by   mortgage   on   real   estate,    § 

576d 1300 

shares  of  corporate  stock,  §  576d  1300 
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under  Roman  law  place  of  acceptance  controls  obligations  of 

heir,   §   435    891 

SUCCESSION  TAX.     See  Taxation. 

SUICIBE, 

as  defense  to  action  upon  policy  of  life  insurance,  §  467j 1043 

SUNDAY, 

conflict  of  laws  as  to  contracts  made  on,  §  427m 916 

presumption  as  to  law  of  other  state  with  respect  to  contracts 

made  on  Sunday,  §  78le 1565 

SURVIVAL.    See  Abatement  and  Survival. 

SYNDIC, 

jurisdiction  to  compel  payment  to,  of  proceeds  of  foreign  realty, 

§  289a   657 


T 

TAXATION, 

payment  of,  at  particular  place  as  evidence  of  domicil,  §  65 ... .       139 

but  one  domicil  for  purposes  of,  §  74   155 

liability  to,  an  incident  of  attachment  to  municipality  under 

Roman  law,  §  79   159 

liability  to,  as  affected  by  citizenship  under  Roman  law,  §  79. . .       159 

liability  to,  as  affected  by  domicil  under  Roman  law,  §  79 159 

municipalities  as  agents   for  collection  of,  under  Roman  law, 

§   79    159 

exemptions  from,  under  Roman  law,  §  79  160 

personal  and  poll  taxes, 

liability  of  domiciled  alien,  §  80   160 

liability  of  subject  domiciled  in  another  land,  §  80 160 

liability  dependent  upon  personal  law  as  determined  by  ju- 
risprudence to  which  party  distinctively  subject, 

§    80    160 

liability  of  transient  resident,  §  80 160 

of  personal  property, 

in  state  where  found,  irrespective  of  domicil,  §§  80,  80a.  161,       165 
at  domi<!il  of  owner,  irrespective  of  actual  situs,  §§  80,  80a 

161,       165 

limitation  of  power  of,  generally,  §  80a 163 

situs  of  personal  property  for,  generally,  §  80a 163 

whether  maxim  mobilia  aequuntur  •personam  or  actual  situs 

to  be  regarded,  §  80a  163 
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ultimately  a,  question  of  constitutional  law  or  statu- 
tory construction,  §  80a  167 

adoption   of   both   principles   in   same   jurisdiction,    § 

80a 164 

constitutionality  of,  §  80a   164 

double  taxation  resulting  from,  §  80a 165 

how  double  taxation  may  be  avoided,  §  80a 163 

necessity  of  permanent  location  to  give  property  situs  apart 

from  domicil  of  owner,  §  80b  168 

of  property  in  jurisdiction  for  temporary  purpose,  §  80b. . .  167 

of  property  in  transit,  §  80b  167 

when  the  subject  of  interstate  commerce,  §  80b 168 

of  vehicles  of  interstate  commerce,  §  80b  168 

of  ships  or  vessels,  §  80b 169 

of  cars  and  other  rolling  stock,  §  80b   170 

personal  liability  of  nonresident  for  tax,  §  80a  167 

situs  of  debts  and  credits,  generally,  §  80c 171 

in  general  at  the  domicil  of  creditor,  §§  80,  80c 161,  171 

constitutional  power  to  assign  a  local  situs  at  domicil 

of  debtor,  §  80c 171 

when  secured  by  mortgage  upon  real  property  at  debtor's 

domicil,  §§  80,  80c  161,  171 

situs  of  mortgage  itself,  §§  80,  80e 161,  173 

of  public  debt  of  one  state  owned  by  a.  citizen  or  resident 

of  another,  §  80c  172 

of  judgment,  §  80e  174 

of  insurance  premiums,  §  80c  note,  172 

of  bank  deposits,  §  80c   note,  172 

of  deposit  in  trust  company,  §  80c note,  173 

of  corporate  bonds,  §  80c  note,  173,  175 

of  shares  of  corporate  stock,  generally,  §  80e   . ..  .' 180 

double  taxation  of,   §   80e    180 

as  affected  by  location  of  property  of  corporation,  §  80e  181 

as  affected  by  location  of  certificates,  §  80e 181 

business  situs,  §  80c  175 

what  essential  to  create  a  business  situs,  i  80c 176 

money,  §  80c  176 

bonds  and  other  securities  deposited  by  foreign  corpo- 
rations,  §   80C   176 

when  title  vested  in  trustee  or  other  fiduciary,  §  80d 178 

domicil  of  fiduciary  for  purposes  of,  §  80d  179 

assessment  of  beneficiary's  interest  at  his  domicil,  §  80d  180 
succession  tax, 

subject  of,   §   80f    183 

liability  to  pay  tax  with  respect  to  United  States  bonds,  § 

80f 184 
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whether  domicil  or  actual  situs  the  criterion,  §  gof 185 

maxim  mobilia  seqwintur  personam  equivalent  to  domi- 
cil for  purposes  of,  §  80f  185 

effect  of  adherence    to    either    criterion    to   obviate  double 

taxation,  §  80f  188 

consequences  of  adoption  of  domicil  as  criterion,  §   80f  - .  186 

adoption  of  this  criterion  in  England,  §§  80i,  80f.  -183,  186 

in  Connecticut,  §  80f   187 

consequences   of   adoption   of  actual   situs  as   criterion,   § 

80f 188 

adoption  of  this  criterion  in  North  Carolina,  §  80f . .  - .  188 

in  Iowa,  §  80f  189 

adoption  of  both  principles,  S  80f 190 

in  New  York,  §  80f  190 

in  Massachusetts,  §  SOf  198 

in  Pennsylvania,  §  80f  196 

probably  adopted  in  Maryland,  §  80f   199 

constitutionality  of,  §  SOf 199 

consequences  of,  §  80f   190 

double  taxation,  §  80f   190 

situs  of  debts  and  credits  for  purposes  of,  §  SOf 191 

of  stock  belonging  to  nonresident  in  domestic  corpora- 
tion, §  80f   191 

of  stock  of  national  bank  located  within  state,  §  80f . .  192 
of  credits  which  have  acquired  a  business  situs  within 

the  state,  §  80f   192,  199 

of  deposits  in  local  banks  by  nonresidents,  §  80f 192 

of  bonds  of  foreign  corporation,  owned  by  nonresident, 

in  state  for  safe  keeping,  §  SOf   193,  198 

certificates  of  stock  of  domestic  corporations  owned  by 

nonresident,  in  state  for  safe  keeping,  §  SOf.  .  .  193 
of  indebtedness  due  from  resident  to  nonresident  when 

evidence  thereof  not  within  the  state,  §  80f  •  •  .  194 

of  policies  of  insurance,  §  80f  195 

residuary  legacy  to  nonresident  in  estate  of  resident, 

§  SOf 195 

adoption  of  local  probate  jurisdiction  as  criterion  in  Ver- 
mont, §  SOf  189 

domicil  of  successor  generally  immaterial,  §  80f  200 

discrimination  against  legatees  or  successors  who  are 

citizens  of  other  states,  §  sof 200 

protection  by  treaty  of  legatees  and  successors  domi- 
ciled in  other  countries,  §  SOf 200 

as  to  exemption  of  corporation  from,  §  SOf  201 

liability  to  pay  tax  with  respect  to  real  property,  §  SOg  . .  .  201 

effect  of  equitable  conversion,  §  80g 202 
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partner's  share  in  foreign  freehold  estate,  |  80g 203 

legitimation  as  affecting,  §  244  541 

where  negotiable  paper  taxable,  §  461,  998 

probate  or  administration  tax,  §  643   1387 

presumption  in  support  of  tax  deed,  §  a76e 635 

TELEGRAMS, 

statute  imposing  liability  for  delay  in  delivery  of,  as  penal  law, 

§   4b note,         19 

governing  law,  generally,  §  47lf  1082 

applicability  of  statute  making  company  liable  for  all  mis- 
takes in  transmission,  §  47lf 1082 

recovery  of  damages  for  mental  anguish,  §  47lf 1083 

remedial  as  distinguished  from  substantive  statutes,  §  47lf     1085 
statutory  as  distinguished  from  contractual  liability,  §  47lf     1085 

recovery  of  penalty,  §   47lf   1085 

place  from  which  sent  as  place  where  contract  made,  §  432a. .  .       888 
necessity  of  pleading  foreign  statute  giving  a  legal  remedy,  the 
benefit  of  which  was  lost  by  nondelivery  of  tele- 
gram, §  781f  note,     1568 

THINGS, 

law  of  things,  generally,  see  chapter  vii.  pp.  601-848- 

law  determining  whether  a  thing  is  property,  §  272  606 

TIMBEE, 

jurisdiction  of  action  for  conversion  of,  on  land  in  other  state, 

§  290a 668 

TORT, 

jurisdiction  of  tort  affecting  foreign  real  property,  see  Jukisdic- 

TION. 

delicts  and  torts  convertible,  §  474  1081 

by  Roman  law  lex  delictii  commissi  prevails,  §  475  1091 

according  to  Savigny  the  law  of  the  place  of  process  controls, 

§  476  1092 

distinctions    between    suits    for    damages  and  prosecutions  for 

fines,  §  477   1092 

law  determining  whether  cause  of  action  for,  is  separate  prop- 
erty of  wife,  §  192a 411 

transitory  character  of  action  for,  generally,  §  478a  1093 

jurisdiction  dependent  upon  comity,  §  478a 1094 

necessity  of  concurrence  of  lex  fori  and  lex  tod  deUoti,  § 

478a 1095 

effect  of  slight  variance  of  views  as  to  common-law 

principles,  §  478a  1095 

necessity  that  act  shall  be  subject  of  legal  redress  by 

foreign  law,   §  478a   1096 
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noniesidence  of  parties  as  affecting  jurisdiction,  generally, 

§  478a 1097 

motive  in  bringing  action  at  forum  as  affecting  jurisdiction, 

§  478a 1093 

governing  law,  generally,  §  478b  1098 

in   ease   of   conflicting   interpretations   of   common   law,    § 

430a note,  950    -^ 

reciprocal  rights  and  duties;  defenses,  §  478b 1098 

master   and  servant,   §   478b    1099 

carrier  and  passenger,  §  478b  1099 

contributory  negligence,   §   478b    1100 

assumption  of  risk,  §  478b 1100 

fellow  servant  rule,  §  478b  1101 

when  relation  between  wrongdoer  and  injured  person  had 

its  inception  in  contract,  §  478b   1103 

defense  based  on  express  terms  of  contract,  §  478b  1105 

law  of  place  where  injury  inflicted  as  opposed  to  law  of 

place  where  negligence  had  its  iiiception,  §  478b  1105      "^^ 

when  tort  occurs  on  the  high  seas,  §  478b 1105 

following  local  precedents  as  to  common  law,  §  478b 1106  -^' 

matters  relating  to  remedy  as  distinguished  from  substan- 
tive right,  §  478b   1107 

necessity  of  penal  proceedings  as  condition  precedent, 

§  478b 1107 

necessity  of  attempt  to  procure  compromise  as  condi- 
tion precedent,  §  478b 1107 

burden  of  proof  and  quantum  of  evidence,  §  478b 1107 

rebuttable  presumption  of  negligence,  §  478b  1108 

conclusive  presumption  of  negligence,  §  478b 1108 

damages  for  tort,  §  478c    1108 

effect   of   fundamental   dissimilarities  between   foreign 

law  and  law  of  forum  as  to,  §  478c  1111     i.- 

effect  of  waiving  part  or  items  of  damages  allowed  by 

foreign  law,  §  478c 1111 

distinction  between  exception  based  on  local  policy  and 

doctrine  that  lex  fori  governs,  §  478c  1112  ^ 

penal  damages,  §  478c  1112 

survival  of  cause  of  action  for  personal  injury,  §  480f 1137  t. 

revival  of  action  for  personal  injuries  after  death  of  per- 
son injured,   §   480f    1138 

survival  of  cause  of  action  against  estate  of  tort  feasor, 

§  480f 1138 

statutory  cause    of    action    for    death,  generally,  §§  479-480e 

1113-1132 

transitory  character  of  action,  generally,  §  480a  1114    v 

when  statute  penal,  §§  480,  480a 1113,  1114 


1822  ■  INDEX. 

TORT —  ( continued ) .  page- 
statute  imposing  minimum  liability  without  refer- 
ence to  damages,  §  480a  Ill* 

criminal  character  of  act  as  affecting  jurisdiction, 

§  480a 1115 

statute  penal  in  part  and  remedial  in  part,  §  480a     1117 
similar  statute  of  forum  as  a,  condition  of  jurisdiction 

of  action  under  a  foreign  statute,  §  480b lllft^^"^ 

statutes  substantially  alike,  §  480b  1121 

dissimilarities    affecting    amount    of    recovery  or 

elements  of  damages,  §  480b   1122 

statutes  framed  on  different  theories  as  to  dam- 
ages,  §   480b   1123 

procedure  at  forum  inadequate  for  administration 

of  foreign  law,  §  480b   1123 

dissimilarities  affecting  person  by  whom  action  to 

be  brought,  §  480b   112S 

dissimilarities  affecting  proportion  in  whidi  fund 

to  be  distributed,  §  480b  1123 

dissimilarities   respecting   time   within  which   ac- 
tion to  be  brought,  §  480b  1124 

want  of  jurisdiction  of  parties  essential  to  a  satisfac- 
tory remedy,  §  480c   1125 

inadequacy  of  form  of  procedure  at  forum,  §  480c  ....     1125 

indefiniteness  of  foreign  law,  §  480c 1125 

when  action  could  have  been  brought  in  jurisdiction 

where  cause  of  action  arose,  §  480c 1125  i^ 

adoption  of  rule  of  reciprocity,  §  480c  1126 

as  to  matters  common  to  statutory  and  nonstatutory  torts, 

see  supra. 
right  of  action  dependent  upon  law  of  place  where  tort  oc- 
curred,  §§   479,  480d    1113,     1126  t^ 

vessel  on  high  seas  regarded  as  part  of  territory  of  state 

or  coxmtry  to  which  she  belongs,  §  480d   1128 

when  owner  domiciled  in  one  state  and  vessel  registered 

in  another,  §  480d 1128 

applicability  of  state  statute  to  death  from  marine  tort  on 

navigable  waters  within  state,  §  480d 1128 

applicability  of  state  statute  to  death  from  tort  upon  high 

seas  within  3  miles  from  shore,  §  480d 1128 

matters  of  substance  as  distinguished  from  matters  of  rem- 
edy, generally,  §  480d   1128  v^ 

distribution  of  fund,   §   480d    1129 

law  of  place  where  accident  causing  death  occurred  as  op- 
posed to  law  of  place  where  negligence  had  its 
inception,  §  480d   H2&- 
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law  of  place  where  accident  causing  death  occurred  as  op- 
posed   to    law    of    place  where  death  ensued,  § 

480d 1130 

applicability  of  statute  creating  cause  of  action  to  death  of 

nonresidents,  §  480d 1131 

availability  of  statute  to  nonresident  beneficiaries,  §  480d  1131 

who  may  maintain  action,  §  480e  1132 

beneficiary  or  personal  representative,  §  480e   1132 

personal  representative  appointed  at  forum,  §   480e..  1134 

foreign  executor  or  administrator,  §  480e 1136 

survival  of  statutory  cause  of  action  for  death,  §  480f 1137 

effect  of  special  limitation  of  time  in  statute  creating  cause  of 

action,  §  540b  1262 

conclusiveness  of  judgment  for,  §  675   1427 

sufficiency  of  allegations    as    to    foreign  law  abrogating  fellow 

servant  rule,  §  78lf  note,  1569 

presumption  of  negligence  from  existence  of  certain  facts,  §  782a  1577 

TRADEMARKS, 

extraterritorial  protection  of,  §  336   729 

United  States  treaties  and  statutes  with  reference  to,  §  327       730 

TRANSFER  TAX.     See  Taxation. 

TREASON, 

jurisdiction  of  offense  of,   §  834 1626 

of  acts  aiding  and  abetting,  §  820 1623 

committed  by  alien  while  abroad,  §  830  1623 

TREATIES, 

with   respect   to   particular   subjects,   see   specific   titles,   e.   g., 

EXTEADITION. 

with  Indian  tribes,  §  9   41 

extradition  as  dependent  upon,   §  835   1649 

TRESPASS, 

on  land  in  other  state,  jurisdiction  of  action  for,  §  290a 668 

TRIAL, 

mode  of  trial  upon  issue  as  to  validity  of  will,  §  645j  1392 

whether  question    as    to    materiality  of  misrepresentation  for 

court  or  jury,  §  467i   1043 

law  determining  whether  question  for  court  or  jury,  §  782b. .     1578 

TROVER, 

transitory  character  of  action,  §  478a   note,     1094 
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situs  for  taxation  of  credits  vested  in  trustee,  §  sod 178 

taxation  of  interests  of  beneficiary  in  subject  of  trust,  §  80d         180 
power  of  trustee  appointed  in  one  state  to  pass  title  to  real 

property  in  another,  §  289 646 

suit  to  have  mortgagee  of  land  in  other  state  declared  a  trustee, 

§   389a    G55 

eflfect  of  insolvency  discharge  as  bar  to  a  claim  held  by  a  resi- 
dent trustee  for  nonresident  beneficiary,  §  535  ■  •     1235 

law  governing  succession  to  beneficial  interest,  §  576c 1298 

whether  law  of  domicil  of  cestui  que  trust  or  of  trustee  gov- 
erns distribution  of  beneficial  interest,  §  576c..     1298 
validity  of  testamentary  trust  as  affected  by  rule  against  per- 
petuities or  suspension  of  power  of  alienation, 

§  591b   1322 

estate  of  husband  imder  bequest  of  personal  property  in  trust 

for  husband  and  wife  during  their  lives,  §  599c     1344 
whether  beneficiary's  interests  subject  to  judgment  against  her, 

§  599C 1344 

whether  cestui  que  trv^t  takes  a  vested  life  estate  in  income  as 

affecting  power  to  alienate  the  same,   §   599e. .     1344 

whether  testamentary  trust  active  or  passive,  §  599c 1344 

distinctions  of  Roman  law  with  respect  to,  §  601 1358 

sufficiency  of  allegations  of  foreign  law  as  to  appointment  of 

trustee  for  debtor's  estate,  §  78lf note,     1570 

TUGBOAT, 

situs  of,  for  purposes  of  taxation,  §  SOb  note,       169 


XJ 

UNCrVXLIZED   COUNTRIES, 

jurisdiction  of  consular  courts  in,  §  15   57 

foreigners  subject  to  personal  not  territorial  law,  §  15 58 

domicil  of  members  of  foreign  community,  §  71 151 

criminal  jurisdiction  of  offenses  in,  §  814 1611 

UNITED  STATES, 

conditions  of,  as  influencing  question  of  nationality,  §  8   29 

union  of  sovereign  jurisprudences  in,  §  8  31 

suit  in  England  by  "The  United  States  of  America,"  §  746i..  1489 

USUCAPTION, 

merged  in  prescription  under  Roman  law,  §  380 822 

USURY.    See  Inteeest  and  Ustjey. 
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VENDOR  AND  PURCHASER.     See  Real  Pbopertt. 

jurisdiction  of  action  for  damages  to  convey  foreign  real  prop- 
erty,  §   290a    661 

VENDOR'S  LIEN, 

on  real  property,  law  determining  existence  of,  §  276d  62S 


WAR, 

eflFect  of,  upon  rights  of  aliens,  §  17  68 

as  affecting  domicil,  §  70  149 

WAREHOUSE   RECEIPTS, 

governing  law  of  pledge  effected  by  delivery  of,  §  314 702 

WILLS, 

as  to  intestate  succession,  see  Descent  and  Distribution. 

as  to  succession  generally,  see  Succession. 

law  governing  will  in  exercise  of  power   of  appointment,  see 

POWBES. 

necessity  of  authorization  to  acquire  testamentary  domicil  in 

France,  §  77   157 

character  of  property  as  real  or  personal  for  purpose  of  suc- 
cession,  §   576d   1298 

mortgage  upon  real  property,  §  576d 1299 

leasehold  interest  in  land,  §  576d  1899 

Scotch  heritable  bond  charged  on  land,  §  291    669 

retention  of  character  possessed  at  time  of  decedent's  death, 

§    576d    1299 

proceeds  of  partition  sale,  §  576d 1299 

award  in  condemnation  proceedings,  §  576d 1300 

debt  secured  by  mortgage  on  real  property,  §   576d 1300 

shares  of  stock  in  corporation  whose  assets  consist  of  real 

property,   §   576d   1300 

property  which  by  lew  situs  is  held  on  distinct  trusts,  §  571 . . .     1288 
when  contingent  remainderman  dies  before  termination  of  life 

estate,  §  576c 1298 

when  vested  remainderman  dies  before  expiration    of    life    es- 
tate,  §   576C    1298 

capacity  of  testator, 

restrictions  imposed  upon,  by  Roman  law,  §  569  1286 

when  testator  changes  domicil  between  time  of  making  will 
and  time  of  death. 
Vol.  II.  CoNFL.  of  Laws — 115. 
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Savigny's  doctrine)   §   568    1286 

rule  of  common  law  in  England  and  United  States, 

generally,  §  570   1286 

predominance  of  distinctive  local  policy,  §  573  1289 

tlieory  of  European  jurists  that  leas  domicilii  is  teat  as  to 

real  property,  §  573  1289 

mental  capacity,  §  574  1289 

as  to  movables,  §  574 1289 

as  to  immovables,  §  575  1290 

questions  of  evidence  and  burden  of  proof,  §  574 1290 

mode  of  solemnization, 
common-law  rule, 

as  to  personalty,  §  585  1303 

change  of  domicil  after  execution  of  will,  §§  585,  586. .  1305 

as  to  realty,  §  587   1305 

rule  of  Koman  and  modern  European  law,  §  588 1306 

rule  in  Scotland,  §  588  1307 

election  as  between  lex  domicilii  and  lex  loci  actus  conceded 

in  Roman  and  European  law,  §  681   1439 

otherwise  by  English  common  law,  §  683 1439 

essential  validity  of  particular  provisions, 

qualification  of  general  principle  of  lex  domicilii,  §  59la . .  1318 

as  affected  by  purpose  of  law,  §  591a  1319 

qualification  of  general  principle  of  lex  rei  sites,  §  59la..  1319 

perpetuities  and  restraints  on  power  of  alienation,  §  591b  1321 

real  property,  §  591b   1321 

as  affected  by  equitable  conversion,  §  591b 1321 

personal  property,  §§  59lb,  598   1322,  1334 

validity  of  charitable  bequest,  §  591b  1325 

as  affected  by  indefiniteness  of  objects  or  beneficiaries, 

§    591b    1326 

as  affected  by  purpose  of  bequest,  §  59lb   1326 

as  affected  by  want  of  competent  trustee,  §  591b 1336 

competency  of  trustee,  §  59lb   1327 

validity  as  affected  by  mortmain  acts,  §§  59lb,  598-1327,  1384 
devise  to  foreign  corporation  holding  property  in  ex- 
cess of  limit  fixed  by  law  of  domicil,  §  591b. .  . .  1327 
proportion  of  estate  that  may  be  given  to  benevolent  or  re- 
ligious societies,  §   59lb    1328 

devise  or  bequest  for  charitable  or  benevolent  purposes  as 

affected  by  time  of  making,  §§  577,  591b..  1301,  1323 
spendthrift  trust, 

personal  property,  §  59lb  1330 

real  property,  §  591b   1331 

construction, 

governing  law  generally,  §§  592-599b  1331-1338 

rules  of  evidence,  §§  593,  599a  1332,  1338 
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latent  ambiguities,   §   594   1332 

ubiquitous  authority  of  judgment  of  court  of  domicil, 

§  595   1332 

presumption  as  to  foreign  law,  §  596  1333 

judem  fori  bound  by  laws  of  policy,  §  598   1334 

extraterritorial  interference  with  vested  rights,  §  599  1334 
intention  of  intestate  the  ultimate  criterion,  §  599a..  1334 
when  necessity  of    choosing    between    conflicting  laws 

arises,  §  599a   I335 

diminished    force    of    general  principles  of  lex  domicilii 

and  lex  rei  sitce,  §  599a 1335 

law  of  domicil  at  time  of  execution  of  will  as  op- 
posed to  law  of  last  domicil,  §§  593,  599a.  .1331,     1336 
resort  to  lex  domicilii  in  absence  of  circumstances 

indicating  contrary  intention,  §  599a 1336 

as  to  real  property,  §§  597,  599a  1333,     1337 

rules   and  canons  of  construction,   §   599a   1338 

rules  of  procedure,  §  599a  1338 

devise  or  bequest  to  class,  §  599b 1338 

intention  of  testator  as  ultimate  criterion,  §  599b     1339 
devise  or  bequest  to  "heirs  at  law,"  §§  592,  599b 

1331,     1339 

devise  to  "heirs  of  body,"  §  599b   note,     1341 

bequest  to  "next  of  kin,"  §  599b note,     1340 

status   of   individual   as  affecting  membership   in 

class,  §  599b   1341 

as  legitimate    or    illegitimate,   §§    250a,   576, 

599b note,  549,  1291,     1341 

effect  as  distinguished  from  construction  of  will,  generally,   § 

599c 1342 

applicability  of    laws    increasing    or    diminishing  effect  of 

language  of  will,  §  599c 1342 

rule  of  property  as  distinguished  from  rule  of  construction, 

§  599c  1342 

rule  in  Shelley's  Case,  §  599c  1342 

rule  of  construction  as  distinguished  from    rule    of    prop- 
erty, §  5990  1343 

rule  requiring  use  of  word  "heirs"  to  pass  fee,  §  599c. .  1343 
whether  annuities  are  charged  upon  real  property,   § 

599c 1343 

distinction     between     legal     incidents    dependent    and 
those  independent  of  definition  or  description  of 

estate  or  right,  §  599c  1344 

right  of  cestui  que  trust  to  have  legal  title  trans- 
ferred to  her,  §  599c 1344 
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power  of  cestui  que  trust  to  alienate  interest,   § 

599C 1344 

liability  to  husband's  debts  of  trust  for  life  of  hus- 
band and  wife,  §  599e  1344 

liability  of  income  of    trust    fund    to    judgment 

against  beneficiary,  §  599c 1344 

incidents  attaching  to  particular  estate  or  right  in 

real  property,  §  599c 1345 

equitable  conversion,  generally,  §  599d 1345 

law  by  which  existence  of,  ascertained,  §  599d   1345 

conversion  of  personal  into  real  property,  §   599d....  1345 

conversion  of  real  property  into  personalty,  §  599d .  . .  1345 

as  affecting  formal  validity  of  will,  §  599d 1345 

as  affecting  essential  validity    of    particular    provision,   § 

599d 1345 

as  affecting  construction  of  will,  §  599d 1345 

disinheritance, 

as  to  personal  property,  §§  571,  598,  599e  1287,  1334,  1346 

as  to  real  property,  §§  570,  599e   1287,  1347 

election  between  statutory  right  and  provision  in  will, 

§  599e 1347 

dower,  §  599e   1348 

limitations'  as  to  necessary  succession,  §  584   1303 

allowance  to  widow  and  children,  §  571   1288 

effect  of  subsequent  events  upon  will,  generally,  §  599f  1350 

right  of  posthumous  child  of  testator,  §  599f  1351 

revocation,    §§    591,   599f    1317,  1351 

lapse  of  legacy  or  devise  upon  death  of  legatee  or  devisee 

before  testator,  §  599f  1353 

whether    lapsed    legacy    falls    into  residuary  bequest, 

§   599f   1353 

abatement  of  legacy,  §   599f   1353 

ademption  of  legacy,  §   576   1290 

whether  real  property  acquired  after  will  passes  thereun- 
der, §  599f  1353 

capacity  of  legatee  or  devisee,  generally,  §§  579,  599g  ■  •  .  ■  1301.  1353 
who  may  challenge  legal  capacity  of  corporation  to  take  in 

excess  of  charter  limit,  §  599g  1354 

applicability  of  prohibition  in  charter  of  corporation  against 

taking  real  property  by  devise,  §  599g 1355 

similar   prohibition   in   general   statute   of   domicil   of 

corporation,  §  599g  1355 

provision  in  statute  of  wills  at  domicil  of  corporation  pro- 
hibiting taking  by  devise  unless  expressly  au- 
thorized by  charter,  §  599g  1355 
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when  devise  to  foreign  corporation  contrary  to  statute  or 
public  policy  of  place  where  property  situated, 

§  599g  1355 

sufficiency  of  allegations  as  to  competency  of  unincorpo- 
rated religious  society    to    take    legacy,  §  78lf 

note,     1571 

restrictions  of  lex  fori,  §  581   1302 

alien  succession,  §  582  1302 

jurisdiction  to  construe  or  determine  validity  of,  §  599h 1358 

law  governing  contract  to  make  will,  §  600  1358 

currency  in  which  distributive  interests  payable,  §  641   1386 

governing  law  as  to  interest  on  distributive  share,  §  642  1387 

nature  of  interest  of  legatee,  §  576   1291 

liability  of  devisee  of  real  property  for  unpaid  debts,  §  576b. .     1297 

taking  possession  of  legacy,   §   583    1303 

agreement  to  make,  as  affected  by  statute  of  frauds,  §  690e. . . .     1452 

practice  on  trial  of  issue  as  to  validity  of  will,  §  645j  1392 

probate, 

conclusiveness    of    domiciliary  probate,  generally,   §§    644, 

644a 1388,     1389 

as  to  execution  of  will,  §  644  1388 

as  to  applicability  of  will  to  real  estate,  §  644 1388 

necessity  of  ancillary  probate  to  give  effect  to  foreign  pro- 
bate as  to  personal  property,  §  644 1388 

admission  to  probate  of  will  disposing  solely  of  property  in 

foreign  land,  §  644 1389 

presumption  in  favor  of  jurisdiction  of  testator's  last  domi- 

oil,   §   644    1389 

attaching  translation  of  foreign  will  to  probate,  §  644  ....     1389 
recognition  in  one  state  of  probate  in  another  as  affected  by 

full  faith  and  credit  provision,  §  644a 1389 

as  to  personal  property  originally  in  jurisdiction  where 

probate  granted,  §  644a  1389 

as  to  personal  property  in  foreign  jurisdiction,  §  644a     1390 
necessity  of  ancillary  probate  as  to  such  property, 

§  644a 1390 

sufficiency  of  foreign  probate  as  foundation  for  an- 
cillary probate,  §  644a 1391 

as  to  real  property,  §  644a   1390 

local  statute  giving  effect  to  foreign  probate  when 

record  duly  authenticated,  §  644a   1391 

necessity  of    showing    that    will    executed  in 

compliance  with  lex  rei  sites,  §  644a 1391 

probate, 

extraterritorial  effect  of  statute  limiting  time  of  attack  on 

probate  jurisdiction,  §  645   1392 


1830  INDEX. 

WITNESSES,  PAGE, 
attestation  by,  of  contract  relating  to  real  property,  law  govern- 
ing, i  276b  616 

allowing  witness  to  testify  without  oath  or  cross-examination 

as  ground  of  impeaching  judgment,  §  654a 1409 

privilege  of  witmeaa  examined  under  letters  rogatory,  §  727   . .  1479 

extradition  of,  from  foreign  countries  under  treaties,  §   728 . .  1479 
admitting  or  excluding,  on   ground   of    privilege  or  interest,  § 

754 1494 

defendant  in  criminal  ease,  §  754  I495 

husband  against  wife,  §  754  1495 

wife  against  husband,  §  754   1495 

priest,   §   754   14»5 

atheist,   §   754    1495 

convict,   §   754    1495 

professional  attendants,  §  754   1495 

admissibility  of,  generally,  §  769   1503 

foreign  conviction  as  affecting  competency  of  witness,  §  769  1503 

as  to  number  necessary  to  solemnization  of  document,  §  770 1503 


